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Corporation. — Geueralh/. — A  corporation  is  an  artificial  or 
fictitious  person.  Its  peculiarity  is  that  it  has  a  legal  existence  distinct 
from,  an«l  independent  of,  that  of  the  sum  of  its  members.  Obviously 
this  is  a  refined  conception  not  belonging  to  a  rude  age.  It  was,  in  fact, 
a  graft  from  the  Koman  law,  but  once  transplantetl  it  rooted  itself  firmly 
in  our  common  law,  and  such  ideas  as  the  mystical  unity  of  the  Church, 
the  perpetuation  of  an  office,  and  the  use  of  a  seal,  helped  to  familiarise 
men's  minds  with  this  convenient  abstraction.  A  very  interesting 
analysis  of  the  meaning  of  legal  personality  will  l>e  found  in  an  article 
contributed  by  the  late  Professor  Maitland  to  the  Jour  mil  of  Comparative 
Legislation,  vol.  vi.  pp.  192-200. 

Classes  of  Corporatioivt. — Coqiorations  are  of  two  kinds — aggregate 
and  sole.  Examples  of  a  corporation  aggregate  are  the  head  and  fellows 
of  a  college,  the  dean  and  chapter  of  a  cathedral,  a  trading  company, 
a  municipal  corporation.  Examples  of  a  corporation  sole — which  is  a 
sort  of  corporation  incarnate — are  the  Sovereign,  a  bishop,  a  rector. 
This  division — into  aggregate  and  sole — rests  on  constitution.  Another 
division — depending  on  the  olyects  to  which  the  corporation  is  dedicated 
— is  into  ecclesiastical  and  lay.  Ecclesiastical  or  spiritual  corporations 
are  such  as  an  abbot  and  convent,  or  a  bishop.  Lay  corporations  are 
either  civil  like  a  borough,  or  eleemosynary  like  a  college  or  hospital. 

Charadei'istics  of  a  Corporation. — The  distinguishing  characteristics 
of  a  corporation  are — (1)  Unity.  As  an  artificial  person  it  unites 
and  personifies  (in  the  case  of  a  corporation  aggregate)  a  group  of 
changing  and  transitory  individuals  who,  for  the  time  being,  make  up 
the  corporation.  (2)  Perpetual  succession.  In  counnon  parlance  a 
corporation  never  dies :  it  is  endbwcd  in  English  law  with  innnortality. 
In  Germany,  corporations  are  often  created  for  a  definite  i)eriod  only. 
These  two  incidents  of  a  corporation,  unity — symbolised  by  a  common 
seal — and  perpetuity,  constitute  its  great  merit  as  a  juristic  conception. 
On  its  incorporation  this  artificial  person  has  bestowed  upon  it  a  quasi- 
baptismal  name,  and  in  this  corporate  name — nom.cn  collectivum — the 
corporation  can  sue  and  be  sued,  receive  and  hold  property,  and  do  any 
act  which  is  within  its  powers.  What  those  jwwers  are  will  depend 
upon  the  incorporating  Act,  charter,  deed  of  settlement,  or  other  instru- 
ment. See  Ultra  Vikes.  The  intention  of  a  corporation  to  exercise  its 
powers  or  to  do  any  act,  it  evinces — being  an  invisible  body — by  its 
common  seal,  but  sealing  is  not  in  all  cases  necessary  to  bind  it.  A 
VOL.  IV.  1 
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corporation  has,  as  consequential  to  its  institution,  a  power  to  make 
by-laws  for  regulating  its  affairs  and  the  relations  of  its  members,  and 
also  to  alter  and  repeal  such  by-laws  as  occasion  may  require.  It  can 
elect  members  and  officers,  and  in  all  that  it  does  the  act  of  the  majority 
is  deemed  the  act  of  the  corporation.  A  bare  maijoritj  is,  primd  facie, 
for  this  purpose  sufficient. 

A  corporation  and  a  natural  person  could  not  at  one  time  hold  shares 
or  stock  as  joint-tenants,  but  this  inconvenience  has  now  been  remedied 
by  the  Bodies  Corporate  (Joint-Tenancy)  Act,  1899,  62  &  63  Vict.  c.  20. 

Liability  of  a  Corporatio7i. — The  older  view  of  a  corporation  was 
that,  as  it  had  no  soul  and  no  body,  it  could  not  be  exconmiunicated  or 
outlawed ;  or  commit  treason  or  felony,  or  beat  or  be  beaten,  or  act  as 
an  executor ;  but  these  views  have  in  modern  days  been  much  modified. 
A  corporation  may  now  be  sued,  not  only  for  breach  of  contract,  but 
for  tort — for  a  malicious  prosecution  for  instance  (Abrath  v.  Great 
Eastern  Ely.,  11  A.  C.  247),  or  a  malicious  libel  {Ncvill  v.  Fine  Arts 
Insurance  Co.,  [1895]  2  Q.  B.  156;  Ranger  y.  Great  Western  Rly.  Co., 
1855,  5  H.  L.  72),  or  for  fraud  or  deceit  {Houldsvjorth  v.  City  of  Glasgoio 
Bank,  5  A.  C.  317);  for  nuisance  (Rapier  v.  London  Tramways  Co., 
69  L.  T.  361);  for  negligence  {Mersey  Dock  Trustees  v.  Gibh,  L.  E.  1 
H.  L.  C.  13);  for  trespass  or  assault  (Butler  v.  Manchester  and  Sheffield 
Rly  Co.,  1888,  21  Q.  B.  1).  207).  It  is  answerable  for  the  misfeasances 
of  its  servants  (Green  v.  London  Omnibus  Co.,  1859,  7  C.  B.  K.  S  290); 
it  may  have  the  scienter  imputed  to  it  (Stiles  v.  Cardiff  Steam  Naviga- 
tion Co.,  1864,  33  L.  J.  Q.  B.  318);  and  it  may  be  indicted  (R.  v.  Tyler 
&  Co.,  [1891]  2  Q.  B.  588). 

Creation. — No  corporation  can,  by  the  law  of  England,  be  created 
without  the  consent  of  the  Sovereign.  In  cases  of  corporations  existing 
by  common  law  or  prescription,  this  consent  is  implied  or  presumed. 
In  corporations  created  by  Eoyal  Charter,  Letters  Patent  or  Act  of 
Parliament  it  is  expressly  given. 

Dissolution. — A  corporation  may  be  dissolved  (1)  by  Act  of  Parlia- 
ment ;  (2)  by  the  natural  death  of  all  the  members ;  (3)  by  surrender 
of  its  franchise;  and  (4)  by  forfeiture  of  its  charter. 

Visitor. — Every  corporation  has  its  visitor,  whose  business  it  is  to 
correct  abuses,  and  see  that  the  corporation  does  not  deviate  from  the 
end  of  its  institution.  The  ordinary  is  commonly  the  visitor  of  ecclesi- 
astical corporations,  the  King  of  civil  (exercising  his  authority  through 
the  King's  Bench  Division  of  the  High  Court  of  Justice),  and  in  elee- 
mosynary corporations,  the  founder,  his  heirs  or  assigns. 

Duty. — Corporations  are  now,  with  certain  exceptions,  liable  to  the 
corporation  duty  imposed  by  48  &  49  Vict.  c.  51,  as  an  equivalent  for 
the  death  duties  which  corporations  had  theretofore  escaped. 

[Authorities. — Pollock  and  Maitland,  ITist.  Bug.  Laiv ;  Grant  on 
Corporations ;  Blackstone.  See  also  Companies,  Chaktered  ;  Company  ; 
Public  Company  ;  Municipal  Cokpokations  ;  Eailway  Company.] 

Corporations,  Foreign. — The  right  of  foreign  companies 
to  carry  on  business  in  England  seems  to  be  unquestioned,  although 
treaties  have  been  concluded  between  this  and  several  other  countries 
(e.g.  the  Anglo-French  and  Anglo-Belgian  Treaties  of  1862,  and  the 
Anglo-Spanish  Treaty  of  1883),  entitling  companies  formed  in  accordance 
with  the  laws  in  force  in  either  of  the  two  contracting  States  to  exercise 
"  all  their  rights  "  in  the  dominions  of  the  other. 
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Professor  Westlake  remarks  that  "  the  right  of  foreign  and  colonial 
corporations  to  carry  on  business  in  England,  without  any  authority 
to  that  effect  from  Parliament  or  Government,  has  now  passed  un- 
questioned for  so  long  that  it  may  be  considered  to  be  established ;  and 
it  is  a  very  exceptional  instance  of  liberality "  {Private  International 
Law,  p.  368). 

The  status  of  British  companies  in  foreign  countries  with  which 
treaties  have  been  contracted  depends  upon  the  construction  by  the 
foreign  Court  of  their  wording.  A  decision  of  the  French  Court  of 
Cassation  {La  CoTistncction,  Ltd.)  has  shown  that  even  a  treaty  is  no 
protection  to  a  British  company  where  it  appears  to  ha^•e  Ijeen  formed 
for  the  purpose  of  taking  advantage  of  less  stringent  formalities  of  the 
English  law  (see  Laio  Qiuirterly  Bevicvj,  April  1897,  p.  115). 

The  essential  part  of  the  Anglo-French  Convention  of  1862  is  as 
follows : — The  high  contracting  parties  declare  that  they  mutually  grant 
to  all  companies  and  other  associations,  commercial,  industrial  or 
financial,  constituted  and  authorised  in  conformity  with  the  laws  in 
force  in  either  of  the  two  countries,  the  power  of  exercising  all  their 
rights  and  of  appearing  before  the  tribunals,  whether  for  the  purpose  of 
bringing  an  action  or  for  defending  the  same  throughout  the  dominions 
and  possessions  of  the  other  Power,  subject  to  the  sole  condition  of  con- 
forming to  the  laws  of  such  dominions  and  possessions"  (art.  1). 

The  Anglo-Belgian  Convention  is  in  the  same  terms.  The  Anglo- 
Spanish  Convention  contains  a  slight  variance,  granting  to  the  companies 
in  question  the  exercise  of  all  their  rights,  including  that  "  of  appearing 
before  tribunals,"  etc. 

[A  foreign  corporation  trading  in  England  is  liable  to  service  of 
process  made  on  its  head  officer  or  clerk  at  its  place  of  business  {The 
FHncess  Clementine,  [1897]  P.  18;  T/w  Bourgoj/ne,  [1899]  P.  1;  [1899] 
A.  C.  431),  even  if  it  is  only  temjx)rarily  trading  here  {Dunlop  Co.  v. 
Actien  Gescllsclmft,  [1902]  1  K.  B.  342.]  See  further,  articles  Company; 
Corporation. 

[Authontics. — Westlake,  Private  Inteimational  Law,  1905 ;  Dicey, 
Conjlict  of  Laws,  1896;  Lindley,  ComjMiv/  Imiv,  5th  ed.,  Appx.  No.  1.] 

Corporations,  IVIunicipal. — See  Municipal  Corpora- 
tions. 

Corporeal  Hereditaments  are  tangible  tilings  which 

at  common  law  descended,  as  a  rule,  in  case  of  their  owner's  death  and 
intestacy,  to  his  heir  (see  Wms.  Meal  Prop.,  19-22,  29-32,  20th  ed.). 
These  are  land  and  all  things  (such  as  trees,  houses,  buildings,  mines 
and  minerals)  which  are  considered  in  law  as  forming  part  of  land. 
The  classification  of  things,  as  corporeal  or  incorporeal,  was  introduced 
into  English  law  by  Bracton  (fo.  76,  10b),  who  borrowed  from  Azo 
(Bracton  and  Azo,  Selden  Society,  128-131)  the  distinction  taken  by 
the  Roman  jurists  (Gai.  Com.  ii.  ss.  12-14)  between  tangible  and 
intangible  things,  the  latter  being  especially  instanced  by  "  ea,  quw  in 
jure  coiusistunt,"  or  things,  which  are  purely  matter  of  right,  such  as 
obligations.  But,  as  also  happened  in  the  case  of  the  classification  of 
actions  imported  from  Roman  into  Englisli  law,  the  division  of  corporeal 
from  incorporeal  things  was  soon  supported  by  reasons  wholly  drawn 
from  English  law.  Thus  we  find  that  Bracton  p\its  his  borrowed 
juristic  conception  to  practical  use  in  his  book  treating  of  acquiring 
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the  owiiersliip  of  things.  And  the  points  on  which  he  there  insists 
are  that  only  corporeal  things  can  be  the  object  of  actual  possession, 
and  that  the  ownership  of  such  things  is  principally  acquired  by  gift, 
to  which  delivery  of  possession  is  requisite,  whilst  of  incorporeal  things 
there  can  be  no  delivery  of  possession,  and  their  conveyance  is  therefore 
necessarily  a  matter  of  the  consent  of  giver  and  receiver  (Bract,  fo. 
10b,  11a,  'S8h,  o9b,  51b,  52b,  53a).  And,  indeed,  throughout  Bracton's. 
work  we  find  a  strong  contrast  made  between  the  tangible  thing 
(especially  the  land),  which  is  in  a  man's  possession,  and  the  mere 
right  either  to  have  land,  which  is  in  another's  possession,  or  to  exercise 
some  privilege  over  or  in  respect  of  land  in  others'  possession  (see  Bract, 
fo.  da,  lb,  31,  39r^  52,  53,  160«,  220i,  221,  222,  262^,  264?>,  434i,  437&; 
note  that  Bracton's  jus  mcrum  does  not  mean  mere  right,  but  greater 
right ;  Pollock  and  Maitland,  Hist.  Enrj.  Law,  ii.  77 ;  but  the  expression 
"  mere  right "  is  advisedly  used  above  as  meaning  pure  or  bare  right). 
The  contrast  so  pointed  out  by  Bracton  took  deep  root  in  English 
law.  Thus,  in  Britton,  incorporeal  things,  amongst  which  are  classed 
properties,  rights  and  fees,  are  distinguished  by  the  fact  that  they  do- 
not  admit  of  possession  or  delivery  of  possession,  and  are  therefore 
transferable  by  consent  of  the  parties  expressed  in  and  coupled  with 
the  delivery  of  a  writing  or  deed  (Britt.,  liv.  ii.  ch.  ii.  s.  1 ;  ch.  ix.  ss.  1,, 
5;  ch.  iii.  ss.  13,  14;  ch.  xxviii.  s.  8).  And,  in  Littleton,  we  find  "things 
which  pass  by  way  of  grant,  by  deed  made  in  the  country,  and  without 
livery,"  contrasted  with  the  land  of  which  a  man  is  seised,  and  which 
he  must  transfer  by  feofi'ment  with  livery  of  seisin  (Litt.  ss.  592-628). 
Here  we  may  notice  that,  in  the  settled  common  law,  the  distinction 
between  corporeal  and  incorporeal  things  is  almost  entirely  confined 
to  land  and  to  rights,  which,  being  rights  to,  over  or  in  relation  to  land,, 
follow  the  same  course  of  descent  as  land.  The  word  hereditaments  was- 
barely  in  use  when  Littleton  wrote ;  but  the  things  which  he  contrasts- 
are  those  which  passed,  on  their  owner's  death,  to  his  heir.  Lord  Coke 
first  expressed  the  common-law  classification  in  its  established  form,, 
speaking  of  hereditaments  as  being  corporeal  or  incorporeal  (Co.  Litt.. 
6«),  and  telling  us  of  the  division  of  fee  or  inheritance  into  corporeal,, 
as  lands  and  tenements  which  lie  in  livery,  and  incorporeal  which  lie 
in  grant,  and  cannot  pass  by  livery  but  by  deed  (Co.  Litt.  9ff).  The 
nature  of  corporeal  hereditaments,  as  the  objects  of  possession,  is  also- 
shown  by  the  rule  that  a  title  to  them  cannot  be  made  by  prescription 
(Plowd.  170;  Wilkinson  v.  Frond,  1843,  11  Mee.  &  W.  33;  63  E.  E. 
507 ;  see  Litt.  s.  310). 

Corporeal  hereditaments  then  may  be  otherwise  described  as  inherit- 
able things,  which  are  capable  of  actual  possession  and  of  transfer  by 
delivery  of  possession.  As  moveable  things  or  chattels  (q.v.)  came  to- 
devolve  on  their  owner's  executors  or  administrators,  corporeal  heredita- 
ments were  confined  to  immoveable  things  or  land.  The  identity  of 
corporeal  hereditaments  with  land,  and  such  things  as  will  pass  under 
the  name  of  land,  is  well  shown  by  Sir  William  Blackstone.  "  Corporeal 
hereditaments,"  says  he  (Cojii.  ii.  17),  "consist  wholly  of  substantial  and 
permanent  objects ;  all  which  may  be  comprehended  under  the  general 
denomination  of  land  only.  For  land,  says  Sir  Edward  Coke,  compre- 
'  hendeth  in  its  legal  signification  any  ground,  soil  or  earth  whatsoever ; 
as  arable,  meadows,  pastures,  woods,  moors,  waters,  marshes,  furzes,  and 
heath.  It  legally  includeth  also  all  castles,  houses,  and  other  buildings;, 
for  they  consist,  saith  he,  of  two  things :  land,  which  is  the  foundation^ 
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and  structure  thereupon ;  so  that,  if  I  convey  the  land  or  ground,  the 
structure  or  building  passeth  therewith."  And  after  noticing  that,  on 
account  of  the  permanent  and  immoveable  quality  of  land,  the  law 
regards  waters,  such  as  pools,  ponds  or  rivers,  as  so  much  land  covered 
with  water,  and  requires  them  to  be  so  described  for  the  purpose  of 
conveyance  or  recovery  of  possession,  Sir  William  continues:  "Land 
hath  also,  in  its  legal  signification,  an  indefinite  extent,  upw^ards  as 
well  as  downwards.  Ctijus  est  soliun  ejus  est  usque  ad  eceluiii  is  the 
maxim  of  the  law,  upwards ;  therefore,  no  man  may  erect  any  building, 
or  the  like,  to  overhang  another's  land;  and,  downwards,  whatever  is 
in  a  direct  line  between  the  surface  of  any  land  and  the  centre  of  the 
earth  Ijelongs  to  the  owner  of  the  surface ;  as  is  every  day's  experience 
in  the  mining  countries.  So  that  the  word  'land'  includes  not  only 
the  face  of  the  earth,  but  everything  under  it  or  over  it.  And  therefore 
if  a  man  grants  all  his  lands,  he  grants  therel)y  all  his  mines  of  metal 
and  other  fossils,  his  woods,  his  waters,  and  his  houses,  as  well  as  his 
fields  and  meadows.  Not  but  the  particular  names  of  the  things  are 
equally  sufficient  to  pass  them,  except  in  the  instance  of  water;  by  a 
grant  of  which  nothing  passes  but  a  right  <jf  fishing;  l)ut  the  capital 
distinction  is  this,  that  by  the  name  of  a  castle,  messuage,  toft,  croft, 
or  tlie  like,  nothing  else  will  pass,  except  what  falls  with  the  utmost 
propriety  under  the  term  made  use  of;  but  by  the  name  of  land,  which 
is  nomcn  generalmnmum,  everything  terrestrial  will  pass." 

Although  at  common  law  corporeal  hereditaments  lay  in  livery,  that 
is,  were  transferable  only  by  feoffment  witli  livery  of  seisin,  in  modern 
times  it  was  the  practice  to  convey  them  by  the  device  of  a  lease  and 
release  {q.v.),  which  avoided  the  necessity  of  any  actual  entry  on  the 
land.  Corporeal  hereditaments  were  first  ma*le  directly  transferalile 
by  deed  only  by  an  Act  of  1841  (Stat.  4  &  5  Vict.  c.  21 ;  see  also  7  &  8 
Vict.  c.  76,  8S.  2,  13).  And  it  is  now  enacted  bv  the  Keal  rroi>erty  Act, 
1845  (Stat.  8  &  9  Vict.  c.  106,  s.  2),  that  after  Uie  1st  of  October  1845 
all  corporeal  tenements  and  hereditaments  shall,  as  regards  the  con- 
veyance of  the  innnediate  freehold  thereof,  l>e  deemed  to  lie  in  grant 
as  well  as  in  livery.  Coqioreal  hereditaments,  therefore,  now  no  longer 
lie  in  livery  only,  liut  are  also  transferable,  like  incorix)real  heredita- 
ments, by  deed  of  grant.  And  since  1845  it  has  been  the  regular 
practice  so  to  transfer  them. 

Corpse. — Frojwrty  in  a  corpse. — The  connnon  law  recognises  no 
right  of  ownershi])  in  a  corpse,  or,  as  it  is  usually  phrased,  "  the  dead 
body  of  a  human  being  is  not  capable  of  l)eing  stolen  "  (Steph.  Dig.  Crim. 
Law,  5th  ed.,  252;  R.  v.  Hayncs,  1614,  12  Co.  Rep.  113;  2  East,  V.  C. 
652 ;  R  V.  Shai-j^e,  1857,  Dears.  &  B.  C.  C.  160).  And  in  case  of  theft 
of  the  shroud  or  any  jjroperty  buried  with  the  deceased,  the  property 
must  not  be  described  as  that  of  the  deceased,  but  may  be  descril)ed  as 
that  of  his  executors  or  administrators,  if  probate  or  letters  of  administra- 
tion have  been  granted  (2  Hale,  V.  C,  181);  or  even  it  would  seem 
though  they  have  not  been  granted  (Wright  and  Pollock,  Possession  at 
C.  L.,  128);  or,  failing  tliat,  as  the  property  of  the  president  (naming 
him)  of  the  Probate,  Divorce,  and  Admiralty  Division  (21  k  22  Vict.  c. 
95,  8.  19);  or  of  the  person  who  owned  the  shroud,  etc.,  when  put  in  the 
coffin  {Hai/nes  Case,  1614, 12  Co.  Rep.  113),  or  of  a  person  unknown,  l)ut 
not  of  the  churchwardens  of  the  parish  in  which  the  offence  was  com- 
mitted {Anon.,  1794,  2  East,  P.  C.  652).     The  pei-sons  bound  by  law  to 
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bury  a  corpse  have  a  special  custody  of  it  for  that  purpose,  and  their 
rights  and  duties  cannot  in  law  be  overridden  by  any  bequest  by  the 
deceased  of  his  own  corpse,  or  any  special  directions  as  to  the  mode  of 
its  disposition  {Foster  v.  Docld,  1867,  8  B.  &  S.  842  ;  Williams  v.  Williams, 
1882,  20  Ch.  D.  659) ;  but  see  the  Anatomy  Act  of  1832,  which  recognises 
the  executor  and  (under  certain  circumstances)  other  specified  persons 
as  the  "  lawful  custodians  "  of  a  corpse. 

A  corpse  can  neither  be  conveyed,  attached,  taken  in  execution,  nor 
arrested  or  detained  for  debt,  although  the  contrary  theory  is  often  pro- 
pounded by  novelists,  and  illegalities  of  this  kind  have  been  practised 
even  in  this  century  in  England  and  Ireland  (Jones  v.  Ashburnham, 
1804,  4  East,  at  p.  460).  Such  arrest  or  detention,  if  effected  by  a  gaoler 
or  officer  of  the  law,  is  a  misdemeanor  (H.  v.  Fox,  1841,  2  Q.  B.  246 ; 
M.  V.  Scott,  1842,  2  Q.  B.  24:8n.),  as  the  right  to  custody  and  possession 
is  in  the  executors  until  the  corpse  is  properly  buried  {Williams  v. 
Williams,  1882,  at  p.  665). 

Burial. — It  is  a  common-law  misdemeanor  to  prevent  the  burial  of 
a  corpse  {B.  v.  Lynn,  1788,  2  T.  R.  733;  1  E.  E.  607;  B.  v.  Vann,  1851, 
2  Den.  Cr.  C.  325 ;  B.  v.  Sharpc,  1857,  Dears.  &  B.  C.  C.  160),  or  to  dis- 
pose of  a  corpse  so  as  to  prevent  a  coroner's  inquest  {B,  v.  Stephe7ison, 
1884, 13  Q.  B.  D.  331,  and  Coroner  herein),  or  to  expose  a  naked  corpse 
to  public  view  {B.  v.  Clarice,  1883,  15  Cox  C.  C.  171).  And  it  is  by  statute 
a  misdemeanor  by  any  secret  disposition  of  the  dead  body  of  a  newly- 
born  infant  to  conceal  the  fact  of  its  birth  (24  &  25  Vict.  c.  100,  s.  60). 
See  Birth,  Concealment  of. 

Christian  burial  {q.v.)  is  the  ordinary  mode  of  disposing  of  a  corpse, 
but  cremation  {q.v.  herein)  is  not  unlawful,  unless  it  is  so  carried  out  as 
to  amount  to  a  nuisance  at  common  law  {B.  v.  Price,  1884,  12  Q.  B.  D. 
247).  The  burning  of  dead  bodies  is  now  regulated  by  the  Cremation 
Act,  1902,  2  Ed,  vil.  c.  8,  which  provides  that  nothing  therein  shall 
authorise  the  creation  or  permission  of  a  nuisance.  Before  burial 
may  be  given  certain  formalities  must  be  gone  through : — (1)  Where 
the  death  has  been  normal,  the  medical  attendant  gives  a  certificate 
(stating  the  cause  of  death),  which  is  handed  to  the  registrar,  who 
gives  his  statutory  certificate ;  (2)  where  the  death  is  of  such  a  nature 
that  the  coroner  nmst  be  communicated  with  {e.g.  deaths  which  are 
sudden,  or  of  inmates  of  hospitals,  gaols,  lunatic  asylums,  etc.),  his 
order  is  rec^uisite  for  burial  before  registration.  Any  person  who  per- 
forms a  religious  or  funeral  ceremony  at  an  interment  who  has  not  had 
delivered  to  him  a  certificate  or  coroner's  order,  must  notify  the  registrar 
within  seven  days  after  the  burial.  See  Eegistration  of  Births  and 
Deaths  Act,  1874,  37  &  38  Vict.  c.  88,  s.  17;  B.  v.  Price,  1884,  12  Q.  B. 
D.  248  The  legal  obligation  to  give  Christian  burial  has  been  held  to 
be  incumbent  on  the  executors,  Imsband,  widow  {Jenkins  v.  Tucker,  1788, 
1  H.  Bl.  91),  parent  and  child,  and  even  on  a  householder  in  whose  house 
the  deceased  died.  And  it  is  at  common  law  a  misdemeanor  for  any 
person  legally  bound  to  bury  a  corpse  not  to  do  so  if  he  has  the  means 
{B.  V.  Stewart,  1840,  12  Ad.  &  E.  773,  778 ;  B.  v.  Vann,  1851,  2  Den.  Cr. 
C.  325). 

Where  the  deceased  or  his  relations  are  too  poor  to  bury  him  the 
duty  devolves  on  the  poor-law  authorities,  whether  the  death  takes 
place  within  or  without  a  workhouse  (Poor  Law  Acts,  1844,  7  &  8  Vict. 
c.  101,  s.  31,  and  1849,  12  &  13  Vict.  c.  103,  ss.  16,  17).  Their  powers 
and  duties  extend  to  pauper  idiots  (31  &  32  Vict.  c.  122,  s.  13),  and  to 
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pauper  lunatics  (Lunacy  Act,  1890,  53  &  54  Vict.  c.  5.  s.  297).  See 
Burial,  vol.  ii.  482 ;  Poor  Law. 

Infectious  Disease. — Where  the  body  of  a  person  who  has  died  of 
infectious  disease  is  retained  in  a  room  where  persons  live  or  sleep,  or 
any  dead  body  is  retained  in  such  room  which  is  in  such  a  state  as  to 
endanger  the  healtli  of  the  inmates,  a  justice  of  the  peace,  on  a  certificate 
signed  by  a  legally  qualified  medical  practitioner,  may  order  the  removal 
of  the  body  by,  and  at  the  cost  of,  the  sanitary  authority  for  the  district 
to  a  public  mortuary  belonging  to  the  authority,  and  may  direct  its 
burial  within  a  time  specified  in  the  order  (38  &  39  Vict.  c.  55,  s.  142 ; 
54  &  55  Vict.  c.  76,  s.  89,  London).  More  stringent  provisions  are  con- 
tained in  an  adoptive  section  of  the  Public  Health  Act,  1890,  53  &  54 
Vict.  c.  34,  8.  10.  Obstruction  to  the  order  of  a  justice  is  punishable  on 
summary  conviction  by  a  penalty  not  exceeding  £5. 

If  the  friends  and  relatives  of  the  deceased  do  not  undertake  to  bury 
within  the  time  named,  the  duty  of  burial  devolves  on  the  relieving 
officer  at  the  expense  of  the  poor-rate,  but  he  is  entitled  to  recover  the 
expense  of  the  funeral  by  complaint  Ijefore  a  Court  of  summary  jurisdic- 
tion from  the  person  legally  liable. 

In  the  event  of  outl)reak8  of  epidemics  or  infectious  diseases,  the 
Local  Government  Board  are  empowered  to  make  orders  for  the  speedy 
burial  of  persons  dying  therefrom. 

Dissection. — Schools  of  anatomy  and  the  dissecting-rooms  thereto 
attached  are  governed  by  the  Anatomy  Act,  1832,  2  &  3  Wm.  iv.  c.  75, 
as  amended  by  the  Anatomy  Act,  1871.  Licences  to  practice  anatomy 
are  required,  and  inspectors  of  anatomy  (see  Dissection)  are  appointed 
by  the  Secretary  of  State  to  insjject  all  schools.  Persons  having  lawful 
custody  of  bodies  may  permit  them  to  undergo  examination  unless  the 
deceased  has  expressed  a  wish  to  the  contrary  (Act  of  1832,  s.  7).  All 
persons  directing  anatomical  examination  after  their  death  may  have 
their  bodies  so  examined  {ibid.,  sec.  8).  No  Itody  must  Ije  removed  from 
its  place  of  death  for  forty-eight  hours,  nor  without  notice  U)  the  inspector 
of  anatomy  or  some  surgeon,  nor  without  a  certificate  of  the  cause  of  death 
{ibid.,  sec.  9).  Every  person  receiving  a  body  must  notify  the  inspector 
and  transmit  to  liim  particulars  as  to  place  of  tleath,  name,  address,  age, 
sex,  etc.  {ibid.,  sec.  11).  Every  Ixxly  must  after  examination  be  decently 
buried  in  some  consecrated  (or  public  burial)  ground  {ibid.,  sec.  13),  and 
such  interment  must  take  place  within  twelve  months  of  the  time  the 
body  was  first  received  (St.  K.  k  0.,  Itev.  1904,  vol.  i.,  "Anatomy  ").  In 
Ireland  the  period  is  nine  months.  See  also  R.  v.  Feist,  1858,  27  L.  J. 
M.  C.  164. 

Fost-Mortcm. — Rttcntion  of  Specimens. — Where  a  post-mortem  has 
taken  place,  medical  men  have  no  right  to  retain  any  jwrtions  of  the 
viscera  for  specimen  purposes  against  the  wishes  of  those  burying  a 
body.  No  medical  man  is  entitled  to  make  a  post-mortem  unless  duly 
authorised. 

Exhumation. — Interference  without  lawful  authority  with  a  corpse  after 
interment  in  consecratetl  ground  is  at  once  sacrilege  and  a  violation  of  the 
rights  of  the  person  in  whom  the  churchyard  is  vested.  It  is  also  a  misde- 
meanor {R  V.  Lynn,  1788,  2  T.  II.  733;  1  P.  K.  607  ;  R.  v.  Gilles,  1820, 
Ii.  &  R.  366?i.) ;  and  it  was  under  this  connnon-law  rule  only  that  the 
misdeeds  of  body-snatchers  and  resurrectionists  could  be  punished  (see 
Dujjins  Case,  1818,  Kuss.  &  II.  365).  It  is  immaterial  whether  the  pur- 
pose of  removal  is  gain  or  some  laudable  object  {R.  v.  Sharp,  1856,  Dears, 
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&  B.  C.  C.  160).  Digging  open  graves  in  a  disused  burial-ground  and 
taking  therefrom  portions  of  bodies  is  common-law  misdemeanor  (B.  v. 
Kenyon,  1901,  36  L.  J.  Newsp.  571).  The  Ecclesiastical  Courts  can 
grant  faculties  for  the  removal  of  interred  remains,  whether  for 
sentimental  or  sanitary  reasons  {Rector,  etc.,  of  St.  Helen's,  Bishoj^sgate, 
V,  Barishioners,  [1892]  P.  259).  But  the  faculty  is  granted  only  with 
a  view  to  their  reinterment  in  other  consecrated  ground,  and  not  for 
cremation  {In  re  Dixon,  [1892]  P.  386),  although  by  faculty  cremated 
remains  can  be  interred  in  a  church  even  when  it  is  closed  for  burials 
{In  re  Kerr,  [1894]  P.  284).  Where  Orders  in  Council  have  been 
made  under  the  Burial  Acts  for  removing  human  remains  under  a 
church,  a  faculty  is  still  also  necessary,  as  the  Acts  do  not  affect  the 
jurisdiction  of  the  ordinary,  but  is  granted  as  of  course  {In  re  St.  Mary- 
^at-Hill,  [1892]  P.  394;  In  re  St.  Michael  Bassishaw,  [1893]  P.  233). 
A  similar  procedure  is  followed  where  disused  churchyards  are  used  for 
commercial  purposes  {In  re  St.  Nicholas,  Cole  Abbey,  [1893]  P.  69). 
The  powers  of  the  Ecclesiastical  Courts  are  not  confined  to  church- 
yards, but  by  sec.  26  of  the  Cemeteries  Clauses  Act,  1847,  10  &  11 
Yict.  c.  65,  extend  also  to  the  consecrated  part  of  a  cemetery. 

Where  a  corpse  is  not  interred  in  consecrated  ground  its  disinter- 
ment is  unlawful,  without  a  licence  from  a  Secretary  of  State,  granted 
by  the  Home  Secretary,  whose  powers,  so  far  as  relates  to  disinterment 
for  inquest  or  inquiry  into  suspected  crime,  extend  also  to  consecrated 
ground.  He  has,  as  to  consecrated  ground,  concurrent  powers  with  the 
ordinary,  but  they  do  not  extend  to  ordering  reinterment  in  other  conse- 
crated ground. 

Persons  removing  a  corpse  from  any  place  of  burial  without  licence 
are  liable,  on  summary  conviction,  to  forfeit  a  sum  not  exceeding  £10 
(20  &  21  Vict.  c.  81,  s.  26).  This  provision  does  not  apply  where  a 
faculty  has  been  obtained. 

The  coroner  {q.v.  herein)  is  entitled  at  common  law  to  direct  disin- 
terment within  a  reasonable  time  after  burial  for  the  purposes  of  an 
inquest,  or  of  a  further  inquest  where  the  first  has  been  insufficient 
(B.  V.  Clerk,  1702,  Lord  Holt,  167  ;  B.  v.  Bond,  1716,  1  Str.  22;  Hawk., 
P.  C,  bk.  ii.  c.  9,  s.  23  ;  32  L.  J.  w.).  See  Burial  ;  Coroner  ;  Cremation  ; 
Mortuaries. 

[Authorities. — Steph.  Dig.  Crim.  Law,  5th  ed.,  p.  252 ;  Arch.  Cr.  BL, 
23rd  ed.,  1207;  Puss,  on  Crimes,  6th  ed.,  vol,  i.  pp.  748,  934;  Little  on 
Burials,  3rd  ed.,  1902;  Phillimore,  Eccl.  Law,  2nd  ed.,  690.] 

Corpus  and  Income. — The  question  whether  a  particular 
receipt  or  payment  from  or  in  respect  of  property  which  is  held  by  or  in 
trust  for  two  or  more  owners  in  succession  is  corpus  or  capital  on  the 
one  hand,  or  income  or  interest  on  the  other,  frequently  gives  rise  to 
difficulties.  The  question  is  often  merely  one  of  construction  of  a  will 
or  settlement,  by  which  the  successive  interests  were  created,  but  it  has 
also  often  to  be  decided  by  general  principles,  so  far  as  they  can  be 
gathered  from  the  decided  cases.  In  this  article  it  is  assumed  that  there 
is  nothing  in  the  will  or  settlement  affecting  the  question  at  issue. 

I.  Receipts. 

The  general  rule  is  obvious :  all  periodic  and  recurring  payments 
received,  which  leave  the  fund  intact,  are  income. 
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Rents,  annuities,  and  other  periodical  papnents  which  accrued  in 
part  before  the  death  of  a  testator  are  apportionable  under  the  Appor- 
tionment Act,  1870  (ss.  2  and  5).     See  Apportionment. 

(a)  Casual  projits  are  income,  e.g.  [all  annual  profits  such  as  fruit  or 
grass  {Campbell  v.  Wardlatv,  1883,  8  A.  C.  645)];  fines  payable  on 
the  renewal  of  renewable  leaseholds  (Milles  v.  Millcs,  1802,  6  Ves.  761 ; 
31  E.  R.  1295);  fines  and  heriots  derived  from  copyholds  {Brigstochc  v. 
Brigstocke,  1878,  8  Ch.  D.  357 ;  JUarl  Cowley  v.  Wellesley,  1866,  35  Beav. 
640;  55  E.  R.  1043);  rents  or  royalties  from  open  mines  and  quarries, 
or  brickfields  worked  by  the  testator  {S.  C. ;  see  Dashwood  v.  Marpiiac, 
[1891]  3  Ch.  360);  [damages  recovered  from  tenants  for  breaches  of 
covenant  in  leases  (Noble  v.  Cass,  1828,  2  Sim.  343;  57  E.  R.  817;  29 
R.  R.  115);  but  where  under  the  trusts  of  a  will  the  trustees  held  shares 
as  directors  of  a  company,  and  received  fees  which  they  were  accountal)le 
for  to  the  estate,  the  amount  of  such  fees  was  held  to  be  capital  iRe 
Francis,  1905,  92  L.  T.  77)].     See  also  Lewin  on  Trusts,  10th  ed.,  p.  856. 

(b)  Mines  and  Timber. — [A  tenant  for  life,  imj^achable  for  waste,  is 
not  entitled  to  open  mines  or  to  fell  timhev  {Jiliifjield w  Bevnf,  1724, 
2  P.  Wms.  240;  24  E.  R.  714)  except  for  repairs;  he  is  entitled  to 
thinnings  that  are  not  timljer  (Dashwoorl  v.  Magnitic,  [1891]  3  Ch. 
351).  Mining  leases  can,  however,  Ije  granted  by  a  tenant  for  life  under 
the  Settled  Land  Act,  1882,  and]  one-fourth  or  three-fourths  of  the 
rents  reserved  according  as  the  tenant  for  life  is  impeachal)le  for  wjiste 
in  respect  of  minerals  or  not  (s.  11),  [are  income,  and  if  the  mines  are 
open  mines  the  tenant  for  life  is  not  impeachable  within  the  section,  and 
one-fourth  only  need  be  capitalised  {Re  Oinytor,  [1900]  2  Ch.  804)]. 
One-fourth  of  the  proceeds  of  timl>er  riiK3  for  cutting,  and  cut  with  the 
consent  of  the  trustees  of  the  settlement  or  of  the  Court,  under  the  same 
Act  (s.  35),  is  income.     See  («). 

{c)  Profits  of  Bminess. — Where  trust  funds  were  retained  in  [breach 
of  trust  in  a]  business,  the  jjrofits  earned  lieyond  ordinary  interest 
on  the  original  fund  and  its  accretions  were  held  to  l>e  cori)Us  (/»  re 
Hill,  1881,  50  L.  J.  Ch.  551).  It  was  formerly  the  custom  to  allow 
the  interest  at  4  per  cent,  (see  last  case),  but  [it  is  now  settled  that 
it  should  be]  allowed  at  3  per  cent,  only  (In  re  Goodeiwnqh,  [1895]  2  Ch. 
537 ;  In  re  Duke  of  Cleveland's  Estate,  [1895]  2  Ch.  542 ;  Re  Chaytor, 
1905,  1  Ch.  233).  [If  a  business  itself  is  settled  the  whole  profits  are 
income  (see  Dixon  v.  Dntfield,  1862,  5  L.  T.  741),  subject  to  this,  that  if 
a  share  in  a  partnership  is  settled,  wliether  j)rofita  are  capital  or  income 
is  determined  acconHng  to  the  regulations  of  the  firm,  an<l  in  siich  a  case, 
where]  all  the  profits  earned  were  retained  in  the  business,  under  the 
agreement,  until  some  years  after  the  testator's  death,  the  whole  of  the 
profits  were  treated  as  corpus  (Straker  v.  Wilson,  1870,  L.  R.  6  Cli.  503 ; 
and  see  JaeJcson  v.  Jaeksm.,  1869,  20  L.  T.  354). 

Where  a  testator's  capital  was  retained  in  a  business  in  which  he  had 
been  a  partner  in  order  to  complete  certain  contracts,  and  under  a  i)ro- 
vision  to  that  effect  in  the  partnership  agreement  the  tenant  for  life  was 
allowed  interest  at  4  per  cent,  on  the  amount  of  the  capital  at  the  death, 
from  that  time,  the  remainder  of  the  profits  earned  l)eing  treated  as 
corpus  (Feai-ns  v.  Yonw/,  1804,  9  Ves.  549  ;  32  E.  R.  716).  [Vide  infra, 
as  to  improper  retention  of  trust  funds  in  a  business,  and  as  to  delayed 
conversion.] 

Profits  which  were  wholly  earned  during  the  life  of  the  testator, 
although  not  paid  until  after  his  death,  are  corpus  (Brmvnc  v.  Collins, 


10  COEPUS  AND  INCOME 

1871,  L.  E.  12  Eq.  586 ;  but  if  earned  partly  before  and  partly  after  his 
death  they  are  treated  as  income  without  apportionment  {S.  C. ;  Ihhotson 
V.  Mam,  1865,  L.  E.  1  Eq.  188).  Interest  payable  under  partnership 
articles  in  lieu  of  profits  earned  is  apportioned  {Ihhotson  v.  Elam,  supra). 
See  generally,  Seton  on  Decrees,  6th  ed.,  pp.  1691,  2204. 

{d)  Stock  and  Shares  in  Companies — Bonus. — A  bonus  paid  in  respect 
of  the  shares  of  a  company  was  formerly  treated  as  being  generally 
corpus  (Paris  v.  Paris,  1804,  10  Ves.  185 ;  32  E.  E.  815 ;  7  E.  E.  379), 
at  any  rate  where  it  arose  from  a  division  of  floating  capital,  even  though 
originally  accumulated  out  of  profits  (Irving  v.  Houston,  1803,  4  Paton, 
Sc.  App.  521 ;  see  Pouch  v.  Sprotde,  infra).  In  the  last  case  cited,  after 
reviewing  a  great  mass  of  conflicting  cases,  the  House  of  Lords  established 
the  rational  principle  that  what  a  tenant  for  life  is  to  take  under  an 
ordinary  bequest  of  shares  is  what  is  declared  as  dividends,  or  bonuses 
in  the  shape  of  dividends,  during  the  lifetime  of  the  tenant  for  life  (per 
Lindley,  L.J.,  In  re  Armitage,  [1893]  3  Ch.  at  p.  346) ;  so  that  if  the 
company  treat  a  division  of  accumulated  profits  as  a  dividend,  and  not 
as  a  capital  payment,  it  is  to  be  taken  as  income  (In  re  Northage,  1891, 
60  L.  J.  Ch.  488 ;  In  re  Malam,  [1894]  3  Ch.  578 ;  Re  Piercy,  1906, 
W.  N.  227).  On  the  other  hand,  if  they  treat  it  as  a  capital  payment, 
e.g.  by  allocating  it  in  payment  of  a  new  issue  of  shares  (Pouch  v.  Sproule, 
1887,  12  A.  C.  385;  Lewin,  11th  ed.  857),  it  is  corpus.  And  the  fact 
that,  having  power  to  increase  their  capital,  they  do  not  purport  to 
exercise  the  power  on  or  before  declaring  a  bonus,  is  material  to  show 
that  the  payment  is  made  as  dividend  (see  Lord  Herschell's  judgment 
in  Pouch  V.  Sproule,  supra). 

A  reserve  fund  accumulated  from  profits  may  accordingly  be  income 
when  distributed  (In  re  Ayleshury,  1890,  45  Ch.  D.  237 ;  Zuhhock  v. 
Pritish  Panic  of  South  America,  [1892]  2  Ch.  198 ;  see  Foster  v.  Neiv 
Trinidad,  [1901]  1  Ch.  208).  A  surplus  beyond  the  capital  of  the 
company  received  upon  the  sale  of  its  undertaking  may  be  shown  to 
consist  either  wholly  or  in  part  of  undrawn  profits,  and  to  be  income 
(In  re  Pridgewater  Co.,  [1891]  2  Ch.  317),  or  if  it  has  been  treated  as 
part  of  the  capital,  to  be  corpus  (In  re  Armitage,  [1893]  3  Ch.  337). 

An  allotment  of  shares  to  the  old  shareholders,  and  the  profit 
obtained  by  the  sale  of  an  allotment  letter,  is  corpus  (In  re  Parton, 
1868,  L.  E.  5  Eq.  238;  In  re  Promley,  1886,  55  L.  T.  145;  see  In  re 
Malam,  [1894]  3  Ch.  578).  And  if  an  income  payment  by  the  company 
is  used  to  pay  for  the  shares  in  part,  the  value  of  the  shares  must  be 
apportioned  (S.C.).     See  further,  Buckley  on  Companies,  8th  ed.  p.  583. 

[Where  there  is  an  option  given  to  the  company  to  take  new  shares 
as  capital  or  income,  the  trustees  of  a  settlement  cannot,  by  exercising 
it,  vary  the  rights  of  tenant  for  life  and  remainderman  (Re  Malam,  iM 
supra!\ 

(e)  Property  tvhich  Ought  to  he  Converted. — ["  In  the  case  of  income 
producing  property  directed  by  will  to  be  converted,  but  retained  for  a 
time  unconverted  for  the  benefit  of  the  estate,  it  has  been  the  practice 
of  the  Court  to  put  a  value  on  the  property,  and  to  allow  the  tenant  for 
life,  out  of  the  income  actually  produced,  a  sum  equal  to  4  (now  3,  vide 
supra)  per  cent,  on  such  value  (  Wentworth  v.  Wentvjorth,  [1900]  A.  C, 
at  p.  171,  approving  the  rule  in  Prown  v.  Gellatly,  L.  E.  2  Ch.  751),"] 
Where  the  conversion  ought  to  take  place  at  a  specified  time,  the  whole 
actual  income  up  to  that  time  is  to  be  treated  as  income,  but  only  so 
much  of  the  actual  income  afterwards  as  corresponds  to  such  interest  as 
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would  have  been  earned  [at  3  per  cent.]  by  the  proceeds  of  the  conversion. 
"Where,  therefore,  there  was  an  immediate  trust  for  conversion  and  no 
power  to  postpone  it,  and  conversion  took  place  without  undue  delay, 
the  whole  actual  income  went  to  the  tenant  for  life  {Hope  v.  D'HcdonvUle, 
[1893]  2  Ch.  361).  See  Seton,  p.  1689.  [The  rule  in  Brovm  v.  Gdlatly, 
above  mentioned,  applies  when  the  property  is  improperly  retained 
unconverted.] 

The  executors  or  trustees  of  a  will  ought  in  the  common  case  to 
convert  personal  estate  within  one  year  from  the  testator's  death.  A 
number  of  distinctions  have  Ijeen  taken  as  to  the  share  of  tlie  actual 
income  during  such  year  to  which  the  tenant  for  life  is  entitled  in  the 
absence  of  a  direction  to  accumulate  or  other  indication  of  intention  in 
the  will  (see  Lewin  on  Trusts,  10th  ed.,  p.  333 ;  Seton,  p.  1689).  In 
AUhusen  v.  Whittcll,  1867,  4  L.  K.  Eq.  295,  the  tenant  for  life  was  given 
so  much  of  the  actual  income  as  would  have  been  produced  by  an  invest- 
ment in  consols  at  the  date  of  the  death. 

Where  wasting  securities  ought  to  lie  converted  under  the  rule  in 
Howe  V.  Lord  Dartmonth,  1802,  7  Ves.  137;  32  E.  R.  56;  1  Wliite 
and  Tudor,  L.  6'.,  7th  ed.,  68,  6  R.  R.  96,  and  Dimes  v.  Scott,  1827, 
4  Russ.  195;  38  E.  R.  778;  28  R.  R.  46,  tlie  actual  income  l^fore 
conversion  so  far  as  it  exceeds  ordinary  interest  is  corpus  (Seton, 
1686,  1689 ;  see  notes  to  Hmve  v.  Jjord  Dartmouth  in  White  and 
Tudor,  and  Wasting  Securities). 

If  a  limited  interest,  e.g.  a  lease,  to  the  actual  income  from  which  a 
tenant  for  life  is  entitled,  Ije  sold,  the  purchase-money  is  apportioned 
between  coi^pus  and  income  {Jeffreys  v.  Conner,  1861,  28  Beav.  328 ;  34 
E.  R.  392;  In  re  Mimej/s  Trusts,  1862,  31  L.  J.  Ch.  496).  [If  leaseholds 
in  whicli  one  has  a  life  estate,  under  a  settlement,  are  sold  under  the 
Lands  Clauses  Act,  1845,  the  life  tenant  is  entitled  to  receive,  out  of  the 
income  and  capital  of  the  purcliase-money,  an  annuity  of  such  an  amount 
as  will  exhaust  the  term  Ity  the  end  of  the  term  {Asknv  v.  Woodkead, 
1880,  14  Ch.  1).  27 ;  see  Seton,  p.  2451)]. 

(/)  Beversionni'i/  Interests. — If  a  reversionary  interest,  to  the  income 
of  which  the  tenant  for  life  is  entitled,  is  [retained  for  a  perio<l  after  the 
death  of  testator,  tlie  amotint  realised  by  its  conversion  or  falling  in 
should  be  apportioned  Ijetween  capital  and  income  by  ascertaining  the 
sum  whicli,  at  compound  interest  at  3  ])er  cent,  from  the  date  of  the 
death,  would  have  produced  the  amount  actually  received ;  the  sum  so 
ascertained  is  treated  as  capital,  the  residue  a.s  income]  {ChesterfiehVs 
Trusts,  1883,  24  Ch.  I).  643;  liouffs  v.  Behh,  [1900]  2  Ch.  107;  Seton, 
p.  1692). 

{f/)  Loss  on  Investments. — [Where  the  loss  is  of  income  only  it  falls 
on  the  tenant  for  life  {Shore  v.  Shore,  4  Dr.  509).  If  the  loss  is  caused 
by  an  unauthorised  investment,  neither  the  tenant  for  life  nor  the 
remainderman  is  to  gain  an  advantage  over  the  other.  The  loss  must 
be  shared  between  them  in  the  same  way  as  they  would  have  shared  it 
had  it  (xjcurred  when  tliev  first  iKJcame  entitled  in  jMissession  to  the  fund 
{Cox  V.  Cox,  1869,  8  Eq.  343;  He  Bird,  [1901]  1  Ch.  916).  Where  the 
loss  is  on  an  unauthorised  investment,  then  there  are  two  debts  secured 
on  the  same  security,  capital  and  interest,  and  there  is  apportionment 
only  so  far  as  interest  as  well  as  capital  is  lost  {Be  Atkinson,  1904,  2  Ch. 
160).]  If  a  lump  sum  is  recovered,  ejj.  from  a  bankrupt  mortgagor, 
representing  in  part  capital  and  in  part  arrears  of  interest,  it  is  appor- 
tioned on  the  same  principle  {In  re  Huhhuck,  [1896]  1  Ch.  754). 
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II.  Payments. 

Outgoings — Bepairs. — [As  between  himself  and  the  remainderman  a 
tenant  for  life  of  freeholds  or  copyholds  (Barnes  v.  Doivling,  1881,  44 
L.  T.  809)  is  not  liable  to  insure  {Be  Bennett,  [1896]  1  Ch.  757),  or  to 
repair;  the  same  is  true  of  leaseholds  {Be  Barry  & Hopkin,  [1900]  1  Ch. 
169),  whether  the  estate  is  legal  or  equitable  {Marsh  v.  Wells,  1824, 
2  S.  &  S.  89 ;  57  E.  K.  278 ;  25  R.  R.  160 ;  Be  Freeman,  1898,  1  Ch.  28). 
Such  liability  may  be  imposed  by  the  conditions  of  the  settlement  or  by 
statute.  If  the  property  is  to  be  managed  by  trustees  (see  Be  Bedding, 
[1897]  1  Ch.  876 ;  Be  Thomas,  [1900]  1  Ch.  323 ;  Be  MLnre's  Trusts, 
1906,  W.  N.  200).  As  between  the  tenants  for  life  and  remaindermen 
and  the  trustees  the  liabilities  may,  of  course,  be  provided  for  by  the 
terms  of  the  settlement  (see  Be  Gjers,  [1899]  2  Ch.  54).]  The  ordinary 
outgoings  for  rents,  and  also  for  repairs  and  such  improvements  as  the 
tenant  for  life  chooses  to  make,  and  as  are  not  authorised  by  the 
Settled  Land  Acts  (see  Settled  Land  Acts)  to  be  paid  out  of  capital 
moneys,  are  payable  out  of  income  (Seton,  p.  1765 ;  Caldecott  v.  Brovm, 
1842,  2  Hare,  144;  67  E.  R.  60;  62  R.  R.  48;  Bunne  v.  Bunne,  1855, 
7  De  G.,  M.  &  G.  207 ;  44  E.  R.  81 ;  In  re  Leigh's  Estate,  1871,  L.  R. 
6  Ch.  887).  But  money  expended  in  finishing  work  begun  by  a 
testator  has  been  allowed  to  be  charged  against  corpus  {Dent  v.  Dent, 
1862,  30  Beav.  363 ;  54  E.  R.  929),  and  also  the  cost  of  rebuilding  a 
ruinous  mansion-house  {Donaldson  v.  Do^mldson,  1876,  3  Ch.  D.  743; 
see  Salvage,  below). 

[Expenses  of  drainage  works  and  paving  or  sewering  streets  under 
Public  Health  Acts  fall  upon  income  {Be  Crawley,  1885,  28  Ch.  D.  431 ; 
Be  Copland,  [1900]  1  Ch.  326).]  So  do  payments  made  to  the  tenant  of 
a  farm  for  unexhausted  improvements  {Mansel  v.  Norton,  1883,  22  Ch.  D. 
769).  [Deductions  by  a  licence-holder  of  a  public  house  from  his  rent 
to  form  a  compensation  fund  must  be  made  out  of  income  {Be  Smith, 
[1906]  1  Ch.  799]. 

Fines  on  Benewal. — The  expense  of  renewing  leases  is  apportionable 
between  the  tenant  for  life  and  remainderman  according  to  their  interests 
{In  re  Baring,  1893,  1  Ch.  61 ;  Bradford  \.  Brownjohn,  1868,  L.  R.  3  Ch. 
711 ;  Lewin,  11th  ed.,  pp.  435  ct  seq.;  Seton,  p.  1780).  So  also  are  fines 
payable  on  admittances  in  respect  of  copyholds  {Carter  v.  Sebright,  1859, 
26  Beav.  374;  53  E.  R.  942). 

Salvage. — An  outlay  made  for  the  purpose  of  preserving  the  corpus 
has  sometimes  been  allowed  to  be  raised  by  mortgage  (see  Conway  v. 
Fenton,  1888,  40  Ch.  D.  512),  and  costs  incurred  by  tlie  tenant  for  life  in 
protecting  the  estate  to  be  paid  out  of  corpus  {In  re  Ormrod's  Estates, 
1892,  2  Ch.  318).  The  principle  is  not  extended  beyond  cases  of  actual 
salvage  {In  re  Montagu,  [1897]  1  Ch.  685). 

Charges  ereated  hy  the  testator,  although  payable  after  his  death,  as 
for  instance,  an  annuity,  are  corpus  payments,  if  they  are  debts  of  the 
testator,  recoverable  from  his  whole  estate  {In  re  Harrison,  1889,  43 
Ch.  D.  55),  but  not  if  they  are,  in  effect,  an  exception  from  the  property 
settled  {S.C,  citing  Allhnsen  v.  Whittell,  1866,  L.  R.  4  Eq.  295).  [Where 
the  testator's  estate  is  liable  to  a  periodical  payment  created  by  him  in 
his  life-time,  there  is  a  judicial  difference  of  opinion  as  to  the  method 
of  working  out  the  apportionment  of  the  burden  between  life-tenant 
and  remaindermen  {Be  Dawson,  [1906]  2  Ch.  211;  Be  Henry,  [1907] 
1  Ch.  30.] 
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Costs. — The  costs  of  appointing  new  trustees  are  payable  out  of 
corpus  (Lewin,  11th  ed.,  p.  813);  so  are  the  costs  of  the  payment  of 
a  fund  into  Court  by  a  trustee  {Whittons  Trust,  1869,  L.  E.  8  Eq.  352), 
and  generally  the  costs  of  proceedings  affecting  the  fund  itself  fall  upon 
the  corpus. 

The  costs  of  a  petition  for  payment  of  dividends  accruing  from  a  fund 
in  Court  fall  upon  the  tenant  for  life  {Whittons  Trust,  supra;  Evaiis' 
Trusts,  1872,  7  Ch.  609 ;  Lewin,  11th  ed.,  p.  429). 

[Gover  on  Capital  and  Income.'] 

Correction,  House  of. — Houses  of  correction,  or  public 
workhouses,  were  first  estaljlished  in  1576  by  the  first  Poor  Law  Act  (18 
Eliz.  c.  3,  ss.  5-8).  Prior  to  that  the  common  gaol  alone  could  be  used 
for  imprisonment  (5  Hen.  IV.  c.  10).  Each  county  was  required  to  estab- 
lish two  such  houses.  This  Act  lasted  only  for  seven  years  (s.  13),  but 
was  continued  in  1592  (35  Eliz.  c.  7),  and  further  provision  was  tempo- 
rarily made  for  establishing  these  houses  in  1598  (39  Eliz.  cc.  4,  5);  and 
in  1610  (7  Jac.  i.  c.  4)  further  provision  was  made  to  compel  each  county 
to  establish  and  administer  such  houses  (see  Burn's  Justice,  17th  ed., 
1793,  tit.  "House  of  Correction").  Their  original  purpose  was  for  the 
imprisonment  and  setting  to  work  of  rogues,  vagabonds,  and  unsettled 
and  idle  paupers,  but  they  were  used  from  1610  for  persons  who 
deserted  their  families  and  for  the  mothers  of  bastards.  After  1708 
(5  Anne,  c.  16)  they  were  utilised  for  the  imprisonment  of  persons 
convicted  of  felonies  having  benefit  of  clergy ;  and  thenceforth  it  was 
usual  in  statutes  creating  minor  offences  to  direct  imprisonment  in  a 
house  of  correction  (see  17  Geo.  Ii.  c.  5,  s.  32).  But  these  places  were 
(Ustinct  from  the  common  gaol  of  the  county  until  1835  (5  &  6  Will.  iv. 
c.  38,  88.  3,  4).  In  that  year  committals  to  houses  of  correction  instead 
of  to  the  connnon  gaol  were  legalised  in  certain  cases.  Uniler  the 
Indictable  Offences  Act,  1848  (11  &  12  Vict.  c.  42,  s.  25),  committal  to 
a  liouse  of  correction  to  await  trial  was  legalised  in  the  case  of  all 
indictable  offences. 

The  distinction  l)etween  gaols  and  houses  of  correction  was  abolished 
in  1866  (28  &  29  Vict.  c.  126,  ss.  4,  56),  and  with  the  transfer  to  the  Crown 
of  all  prisons  vested  in  local  authorities  the  history  of  this  particular 
place  of  imprisonment  ends,  an<l  references  to  the  common  gaol  or  house 
of  correction  in  statutes  are  now  to  Ixj  read  as  references  to  the  prisons 
appointed  for  a  particular  area  by  the  Secretary  of  State  (see  St.  It.  &  0., 
Rev.  (1904  ed.),  vol.  x.,  tit.  "  Prison  ").     See  Prison. 

Corrector  of  the  Staple.— An  officer  lielonging  to  the 
staple,  appointed  under  an  ohl  statute  to  record  the  transactions  made 
between  merchants.    See  Staple. 

Correspondence,  Contract  by,  Offer  and  Ac- 
ceptance by  Letter. — An  ofler  made  by  post,  or  made  under 
such  circumstances  that  the  parties  must  have  contemplated  an  accept- 
ance by  post  {Henthorn  v.  Frascr,  [1892]  2  Ch.  27 ;  Bruner  v.  Moore, 
[1904]  1  Ch.  305),  remains  open  untU  notice  to  withdraw  it  reaches  the 
offeree,  or  until  a  reasonable  time,  or  the  time  specified  in  the  offer,  for 
accepting  it  has  elapsed  {Adams  v.  Liiulsell,  1818,  1  Barn.  &  Aid.  681 ; 
19  E.  E.  415 ;  Coolce  v.  Oxley,  1790,  3  T.  E.  653 ;  1  E.  E.  783 ;  Stcvemon 
v.  M'Lean,  1880,  5  Q.  B.  D.  346 ;  Dickinson  v.  Dodds,  1876,  2  Ch.  D.  463 
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— see  Anson  on  Contracts  and  Pollock  as  to  this  case — Household  Fire  Co. 
V.  Grant,  1879,  4  Ex.  D.  216 ;  Ramsgate  Hotel  Co.  v.  Montefiore,  1866, 
L.  E.  1  Ex.  109).  An  offer  may  be  withdrawn  at  any  time  before 
acceptance,  even  though  it  contain  a  statement  that  the  offer  will 
remain  open  for  a  definite  period  {Bristol  Aerated  Bread  Co.  v.  Maggs, 
1890,  44  ('h.  D.  616).  An  offer  cannot  be  accepted  when  once  refused, 
unless  renewed  {Shejfield  Canal  Co.  v.  Shejffield  My.  Co.,  3  Eail.  Cas.  132 ; 
Hyde  V.  Wrench,  1840,  3  Beav.  334 ;  49  E.  E.  132 ;  52  E.  E.  144) ;  and 
a  counter  offer  is  an  implied  refusal  (/.c). 

A  letter  of  acceptance  is  effective  so  soon  as  it  is  posted  {Household 
Fire  Co.  v.  Grant,  supra;  Brogdcn  v.  Metrop.  Ely.  Co.,  1877,  2  App.  Cas.  666), 
unless  notice  retracting  it  reaches  the  offerer  by  post  before  {In  re  London 
and  Northern  Bank,  [1900]  1  Ch.  220)  or  along  with  the  acceptance  {Dun- 
more  Y.Alexander,  1830,  9  Shaw  &  Dunlop,  190).  The  question  whether, 
where  an  acceptance  has  been  posted,  it  can  be  revoked  by  other  means, 
e.g.  telegrapli,  telephone,  or  personal  inter^dew,  before  being  recei\'ed, 
seems  to  be  still  unsettled  (see  per  Lord  Herschell  in  Hcnthorn  v.  Frascr, 
[1892]  2  Ch.  27,  at  p.  30).  In  Newcomhc  v.  De  Boos,  1860,  2  E.  &  E.  271 ; 
29  L.  J.  Q.  B.  5,  Cockburn,  C.  J.,  was  of  opinion  that  it  could.  Thus  a  letter 
withdrawing  an  offer  by  letter,  posted  before,  but  received  after,  accept- 
ance without  knowledge  of  the  withdrawal,  is  ineffective  {Byrne  v.  Va7i 
Tienhoven,  1880,  5  C.  P.  D.  344),  even  though  the  post-office  delivery  of 
it  is  delayed  {Dunlop  v.  Higgins,  1848,  1  H.  L.  C.  381 ;  and  Hebb's  Case, 
1867,  L,  E.  4  Eq.  9),  or  altogether  omitted  {Household  Fire  Co.  v.  Grant, 
supra).  There  is  no  acceptance  by  neglect  to  reply  to  a  letter  saying 
that  in  the  event  of  no  reply  the  offer  will  be  treated  as  accepted  {Felt- 
house  V.  Bindley,  1862,  11  C.  B.  K  S.  869).  It  seems  that  express 
revocation  is  not  necessary  where  the  conduct  of  the  offeror  known  to  the 
offeree  is  inconsistent  with  the  offer  remaining  open  {Dickinson  v.  Dodds, 
1876,  2  Ch.  D.  463,  distinguished  in  Henthorn  v.  Fraser,  [1892]  2  Ch.  33). 

The  ivhole  correspondence  must  be  looked  at  in  order  to  ascertain 
whether  there  is  a  binding  agreement — that  is  to  say,  whether  an  offer 
has  been  accepted  without  qualification — and  letters  subsequent  to  an 
apparently  unqualified  acceptance  may  show  that  it  was  not  intended  or 
understood  to  be  such  {Hussey  v.  Home-Payne,  1879,  4  App.  Cas.  311 ; 
see  Bristol  Aerated  Bread  Co.  v.  Maggs,  1890,  44  Ch.  D.  616;  Simpson  v. 
Hughes,  [1896]  66  L.  J.  Ch.  143 ;  and  Specific  Ferformance,  infra).  If 
such  an  acceptance  is  found,  the  contract  made  by  it  will  not  be  affected 
by  the  fact  that  the  parties  continued  to  negotiate  {Bellamy  v.  Debenham, 
1890,  45  Ch.  D.  481 ;  the  Court  of  Appeal,  however,  in  this  case  doubted 
if  there  ever  had  been  a  binding  agreement  ([1891]  1  Ch.  412;  see 
further,  Maconchy  v.  Trower,  1894,  2  Ir.  E.  663). 

The  introduction  of  a  provision,  in  the  reply  to  an  offer  for  the  sale  of 
land,  that  the  title  shall  be  approved  by  the  purchaser's  solicitor,  does 
not  prevent  the  acceptance  being  sufficient  if  it  only  means  that  the 
vendor  is  to  show  a  proper  title,  for  that  the  law  implies.  In  Hissey  v. 
Home-Payne  {supra).  Cairns,  L.C.,  expressed  an  opinion  that  the  provi- 
sion has  presumably  this  meaning,  and  does  not  mean  that  the  solicitor 
is  to  be  arbiter  as  to  what  title  shall  be  accepted  (4  App.  Cas.,  at  p.  322). 
This  opinion  was  adopted  in  Hudson  v.  Buck,  1872,  7  Ch.  D.  683 ;  cp. 
Chipperfield  v.  Carter,  1895,  72  L.  T.  487,  where  a  lease  to  be  granted 
was  to  be  approved  by  the  lessee's  solicitor.  A  contrary  view  is 
suggested  by  Honeyman  v.  Marryat,  1855,  21  Beav.  14;  6  H.  L.  C.  112 
(see  also  Winn  v.  Bull,  infra  ;  and  Fry,  p.  238?i.). 
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Eeferences  showing  that  the  parties  contemplated  a  formal  agreement 
being  drawn  up  do  not  prevent  a  concluded  agreement  effected  by  the 
correspondence  from  being  binding  {Rossiter  v.  Miller,  1878,  3  App.  Cas. 
1124, "  I  have  requested  the  solicitors  to  forward  the  agreement  for  pur- 
chase "),  if  all  the  terms,  or  a  form  of  contract,  are  agreed  upon  {Filby  v. 
Hounsell,  [1896]  2  Ch.  737).  "It  is  a  question  of  construction  whether 
the  parties  finally  agreed  to  be  bound  by  the  terms,  though  they  were 
subsequently  to  have  a  formal  agreement  drawn  up  "  {per  Lord  Black- 
burn, in  Rossiter  v  Miller,  1878,  3  App.  Cas.  1124,  1152,  cited  by  Keke- 
wich,  J.,  in  North  v.  Percival,  [1898]  2  Ch.,  at  p.  132).  But  it  may  be 
shown  by  the  correspondence  {Grossley  v.  Maycock,  1874,  L.  \\.  18  Eq. 
180 ;  Winn  v.  Bull,  1877,  7  Ch.  D.  29,  " This  agreement  is  made  subject^ 
to  the  preparation  and  approval  of  a  formal  document;"  Lloyd y.  Nowell, 
[1895]  2  Ch.  744;  Page  v.  Norfolk,  1894,  70  L.  T.  781),  or  by  parol 
evidence  iPym  v.  Camphell,  1856,  6  El.  &  Bl.  370),  that  the  prepara- 
tion of  the  formal  document  was  a  condition  precedent  to  liability. 

For  purposes  of  jurisdiction,  a  contract  by  correspondence  is  made  at 
the  place  whence  the  acceptance  is  despatched  {Coioan  v.  O Connor,  1888, 
20  Q.  B,  D.  640) ;  and  a  letter  of  wrongful  dismissal  posted  abroad  is  a 
breach  abroad  (Holland,  v.  Bennett,  [1902]  1  K.  B.  867). 

See  further.  Contract  ;  Frauds,  Statute  of. 

{^Authorities. — See  the  section  on  "  Contract "  (Consent)  in  Campbell's 
Riding  Cases ;  an  article  in  the  Law  Quarterly  Review,  ix.  p.  316,  and  a 
note,  ibid.  viii.  p.  185.] 

Corrobora.tion. — Though,  for  obvious  reasons,  it  is  generally 
expedient  to  be  provided  with  corroborative  evidence  of  all  disputed 
facts,  the  evidence  of  a  single  witness  is  sufficient  in  law  to  prove  any 
fact  in  any  case,  civil  or  criminal,  except  as  follows : — 

1.  In  prosecutions  for  high  treason  there  must  be  two  witnesses 
to  prove  the  treason,  both  of  them  to  the  same  overt  act,  or  one  of 
them  to  one  and  another  to  another  overt  act  of  tlie  same  treason, 
unless  the  defendant  willingly  confess  the  same  (7  &  8  Will.  ill.  c.  3, 
88.  2  and  4),  and  except  in  the  cases  named  in  39  &  40  Geo.  in.  c.  93, 
and  5  &  6  Vict.  c.  51,  s.  1  (see  R.  v.  M'Cafferty,  1867,  10  Cox  C.  C.  603). 

2.  In  prosecutions  for  jjerjim/  tliere  must  be  two  witnesses.  One 
alone  is  not  sufficient,  l)ecause  there  is  in  that  case  only  one  oath 
against  another  {R.  v.  Muscot,  1714,  10  Mo«l.  Ca.  192,  194;  and  see 
Arch.  Crim.  Lain,  21st  ed.,  p.  338). 

Although  every  assignment  of  perjury  must  be  proved  by  two 
witnesses,  it  is  not  necessary  that  every  fact  which  goes  to  make  the 
assignment  should  be  {R.  v.  Gardiner,  1839,  8  Car.  k  P.  737).  It  is 
enough  if  there  be  one  witness  and  something  more ;  some  indejiendent 
and  corroborative  testimony  such  as  may  be  furnished  by  an  admission, 
a  confession,  or  a  document  {R.  v.  Hook,  1858,  Dears.  &  B.  C.  C.  606; 
R.  V.  Shaw,  1865,  L.  &  C.  579 ;  R.  v.  BraUhimUe,  1859,  1  F.  «&  F.  638 ; 
R.  V.  Parker,  1842,  Car.  «&  M.  639). 

3.  In  affiliation  proceedings,  no  order  for  maintenance  is  to  he  made 
on  the  putative  father  by  justices  in  petty  session,  or  by  a  Court  of 
Quarter  Sessions  on  appeal,  unless  the  evidence  of  the  mother  is 
corroborated  in  some  material  particular  by  other  testimony  to  the 
satisfaction  of  the  justices  in  petty  or  quarter  sessions,  as  the  case 
may  be  (35  &  36  Vict.  c.  65,  s.  4 ;  8  &  9  Vict.  c.  10,  s.  6).  Evidence 
of  acts  of  familiarity  between  the  mother  and  the  defendant  at  a  time 
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before  the  child  could  have  been  begotten,  is  sufficient  {Cole  v.  Manning, 
1877,  2  Q.  B.  D.  611 ;  46  L.  J.  M.  C.  175). 

4.  In  prosecutions  under  sees.  2  and  3  of  the  Criminal  Law  Amend- 
ment Act,  1885,  for  procuring  women  or  girls  for  the  purposes  of 
prostitution,  or  procuring  the  defilement  of  women  or  girls,  no  person 
shall  be  convicted  upon  the  evidence  of  one  witness,  unless  such 
witness  be  corroborated  in  some  material  particular  by  evidence 
implicating  the  accused ;  and  in  prosecutions  under  sec.  4  of  the  same 
Act,  for  carnally  knowing,  or  attempting  to  carnally  know,  a  girl  under 
the  age  of  thirteen,  if  the  evidence  of  a  child  of  tender  years  is  given 
for  the  prosecution,  not  upon  oath,  it  must  be  corroborated  by  some 
other  material  evidence  in  support  thereof  implicating  the  accused 
(48  &  49  Vict.  c.  69,  ss.  2,  3  and  4). 

5.  In  actions  of  breach  of  promise  of  marriage  the  plaintiff  cannot 
recover  a  verdict  upon  his  or  her  own  testimony,  unless  it  is  corrobo- 
rated by  some  other  material  evidence  in  support  of  the  promise 
32  &  33  Vict.  c.  68,  s.  2).  The  evidence  need  not  be  such  as  would  in 
itself  prove  the  contract,  it  is  enough  if  there  is  confirmatory  evidence 
of  the  promise,  such  as  evidence  of  conduct  of  the  defendant  which  is 
more  consistent  with  the  existence  of  a  contract  than  with  its  non- 
existence {Bessela  v.  Sterne,  1877,  2  C.  P.  D.  265;  46  L.  J.  C.  P.  467; 
Wiecleman  v.  Walijole,  [1891]  2  Q.  B.  534;  60  L.  J.  Q.  B.  762). 

6.  An  order  for  removal  of  a  pauper  under  39  &  40  Vict.  c.  61,  s.  34, 
cannot  be  made  upon  the  uncorroborated  evidence  of  the  person  to  be 
removed. 

7.  A  person  cannot  be  convicted  of  an  offence  under  the  Prevention 
of  Cruelty  to  Children  Act,  1904,  upon  the  testimony  of  a  child  of 
tender  years  given  not  upon  oath,  unless  it  is  corroborated  by  some 
other  material  evidence  implicating  the  accused  (4  Edw,  vii.  c.  15,  s.  15). 

In  the  following  cases  corroborative  evidence  is  usually  required  in 
practice,  though  not  absolutely  necessary  in  law : — 

1.  In  criminal  prosecutions  the  jury  ought  not  to  convict  on  the 
unsupported  evidence  of  an  accomplice.  The  judge  should  not  with- 
draw the  case  from  the  jury,  but  should  advise  them  to  acquit,  unless 
such  evidence  be  corroborated,  not  only  as  to  the  circumstances  of  the 
offence,  but  as  to  the  participation  in  it  by  the  accused  {B.  v.  Stuhhs, 
1855,  Dears.  &  P.  555;  B.  v.  Wilkes,  1836,  7  Car.  &  P.  272;  In  re 
Meunier,  [1894]  2  Q.  B.  415). 

2.  In  divorce  proceedings  the  Court  will  not  act  upon  the  un- 
corroborated evidence  of  a  party  (Brown  and  Powles  on  Divorce,  5th 
ed.,  p.  397 ;  Wills  on  Evidence,  p.  242). 

The  uncorroborated  admissions  or  confessions  of  a  wife,  respondent 
in  a  divorce  suit,  should  be  received  with  the  utmost  circumspection 
and  caution,  but,  if  genuine,  may  be  acted  upon  {Robinson  v.  Robinson, 
1859,  1  Sw.  &  Tr.  362,  393). 

3.  There  is  no  rule  of  law  which  precludes  a  claimant  from  re- 
covering against  the  estate  of  a  deceased  person  on  his  own  testimony 
without  corroboration ;  but  such  testimony  will  be  regarded  with 
jealous  suspicion,  and  the  Court  will  in  general  require  corroboration 
{Gancly  v.  Macaulay,  1885,  31  Ch.  D.  1 ;  Beckett  v,  Ramsdale,  1885, 
31  Ch.  D.  177;  55  L.  J.  Ch.  241;  34  W.  E.  127;  Rawlinson  v.  Scholes, 
1898,  79  L.  T.  350).  As  to  giving  evidence  of  complaints  in  corro- 
boration of  the  testimony  of  a  witness  in  prosecutions  for  rape,  see 
Eape. 
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Corrosives. — it  is  felony  to  cast  or  throw  at  or  otherwise 
apply  to  any  person  any  corrosive  fluid,  with  intent  to  burn,  maim, 
disfigure,  or  disable,  or  do  grievous  bodily  harm  to  any  person,  whether 
any  bodily  injury  be  effected  or  not  (24  &  25  Vict.  c.  100,  s.  29).  The 
punishment  is  penal  servitude  for  life,  or  not  less  than  three  years,  or 
imprisonment  with  or  without  hard  labour  for  not  over  two  years. 
Males  under  sixteen  may  also  be  whipped. 

The  special  words  are  directed  against  vitriol-throwing.  See  Bodily 
Harm;  Mayhem. 
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I.  CORRUPT  PRACTICES  AT  PARLIAMENTARY  ELECTIONS. 

Meaning  of  Corrupt  Practices. — Corrupt  practices  are  defined  by 
the  Parliamentary  Elections  Act,  1868,  31  &  32  Vict.  c.  125,  s.  3,  as 
meaning  bribery,  treating,  and  undue  influence,  or  any  such  offences, 
as  defined  by  Act  of  Parliament  or  recognised  by  the  common  law  of 
Parliament. 

The  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  46  &  47 
Vict.  c.  51,  has  amended  and  effected  considerable  changes  in  the  law- 
relating  to  the  prevention  of  corrupt  and  illegal  practices  at  parlia- 
mentary elections.  The  expression  "corrupt  practice,"  as  used  in  that 
Act,  means  (see  s.  3),  any  one  of  the  following  offences : — (1)  Bribery ; 
(2)  treating ;  (3)  undue  influence ;  (4)  personation,  and  aiding,  abetting, 
counselling,  and  procuring  the  commission  of  the  offence  of  personation ; 
and  (5)  knowingly  making  a  false  declaration  as  to  election  expenses 
(see  s.  33).  Every  offence  which  is  a  corrupt  practice  within  the 
meaning  of  that  Act  is,  \mder  sec.  3,  to  be  a  corrupt  practice  within 
the  meaning  of  the  Parliamentary  Elections  Act,  1868. 

Corrupt  intention  is  of  the  essence  of  a  corrupt  practice ;  a  corrupt 
practice,  it  has  been  said,  is  a  thing  the  mind  goes  along  with ;  illegal 
practices,  on  the  other  hand,  may  be  committed  whatever  the  intention 
may  be ;  an  act  forbidden  by  the  legislature  is  an  illegal  practice,  whether 
it  be  done  honestly  or  dishonestly  (see  Barrow-in-Furness,  1886,  4  O'M. 
&  H.  77;  see  also  Walsall,  1892,  ibid.  127).  Political  or  other  associa- 
tions cannot  be  guilty  of  corrupt  practices,  an  association,  as  such,  being 
incapable  of  corrupt  intention  ;  the  members,  however,  may  be.  As  to 
corrupt  practices  by  members  of  political  and  other  associations,  see 
Taunton,  1869,  1  O'M.  &  H.  181;  Blackburn,  1869,  ibid.  200;  Wakefield, 
1874,  2  O'M.  &  H.  102  ;  Bewdley,  1880,  3  O'M.  &  H.  146 ;  Wigan,  1881, 
4  O'M.  &  H.  7 ;  Walsall,  1892,  ibid.  123  ;  Hexham,  1892,  ibid.  145  ;  Wor- 
cester, 1892,  ibid.  153;  Rochester,  1892,  ibid.  158;  Lancaster,  1896,5  O'M. 
<fe  H.  43 ;  St.  George's,  1896,  ibid.  97.  As  to  how  far  drunkenness  might 
rebut  the  imputation  of  a  corrupt  intention,  see  Montgomery,  1892, 
Day's  El.  Cas.  64,  151,  in  which  case  it  was  held  that  if  a  man  of  known 
drunken  habits  be  selected  as  an  agent,  the  candidate  will  be  liable  for 
the  consequences  of  acts  of  bribery  committed  by  him  when  under  the 
influence  of  drink.  An  act  which  at  the  time  it  was  done  was  legal 
cannot  become  corrupt  by  the  subsequent  conduct  of  the  party  who  did 
it  (see  per  Pollock,  B.,  Lichfield,  1895,  5  O'M.  &  H.  28). 

Corrupt  practices  may  be  committed  before,  during,  or  after  an 
election,  and  whenever  committed  will  avoid  the  election  (see  Sliqo, 
1869,  1  O'M.  &  H.  302;  Youghal,  1869,  ibid.  291;  Stroud,  1874,  2  O'M. 
&  H.  183  ;  Norwich,  1886,  4  O'M.  &  H.  86;  Hexham,  1892,  4  O'Al  &  H. 
143).  Bvit  the  period  during  which  a  candidate  can  be  held  responsible 
for  the  acts  of  his  agents  must  be  confined  within  reasonable  limits  (see 
^er  Hawkins,  J.,  Walsall,  1892,  4  O'M.  &  H.  125.  See  further,  as  to  the 
commencement  of  candidature  for  the  purpose  of  liability  for  corrupt 
practices  by  agents,  LAchfield,  1895,  5  O'M.  &  H.  36 ;  Elgin,  1895, 
ibid.  12;  Lancaster,  1896,  ibid.  125;  Great  Yarmouth,  1906,  ibid.  188; 
Maidstone,  1906,  ibid.  207 ;  Bodmin,  1906,  ibid.  226 ;  see  also  the  articles. 
Agency  (Election)  ;  Candidate. 

Effect  of  Corrupt  Practices. — At  Common  Law. — The  prevalence 
of  general  corruption  at  an  election,  quite  apart  from  the  acts  of  the 
members  or  their  agents,  would  have  the  effect  of  vitiating  the  election 
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at  common  law  (see  Guildford,  1869,  1  O'M.  &  H.  15).  Thus  an  election 
may  be  avoided  at  common  law  on  the  ground  of  general  bribery,  general 
treating,  or  general  intimidation  (see  Bradford,  1869,  1  O'M.  &  H.  40 ; 
Tamworth,  1869,  ibid.  58;  Stolyhridge,  1869,  ibid.  72;  Beverley,  1869, 
ibicl.  147 ;  Stafford,  1869,  ibid.  229 ;  MttingJuim,  1869,  ibid.  246 ;  Droghcda, 
1869,  ibid.  257 ;  Sligo,  1869,  ibul.  300;  G^a/way,  1874,  2  O'M.  &  H.  200; 
St.  Ives,  1875,  3  O'M.  &  H.  13).  As  to  what  amounts  to  general  bribery, 
general  treating,  and  general  intimidation,  see  post  under  the  heads 
Bribery,  Treating,  Undue  Influence. 

An  election  might  also  be  set  aside  at  common  law  on  the  ground  of 
fraud,  where  a  candidate  has  been  guilty  of  bribery,  treating,  or  undue 
influence,  or  where  there  has  been  personation  of  voters  at  his  or  his 
agent's  instigation  (see  Coventry,  1869,  1  O'M.  &  H.  105). 

Statutory  Penalties  and  Incapacities. — Under  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  where,  upon  the  trial  of  an  election 
petition  respecting  an  election  for  a  county  or  borough,  the  Election 
Court  report  that  any  corrupt  practices,  other  than  treating  or  undue 
influence,  have  been  proved  to  have  Ijeen  committed  in  reference  to  such 
an  election  by  or  with  the  knowledge  and  consent  of  any  candidate  at  such 
election,  or  that  the  offence  of  treating  or  undue  influence  has  been 
proved  to  have  Ixjen  committed  in  reference  to  such  election  by  any 
candidate  at  such  election,  such  candidate  is  not  capable  of  ever  Iwjing 
elected  to  or  sitting  in  the  House  of  Commons  for  tlie  said  county  or 
borough,  and  if  he  has  been  elected,  his  election  is  void,  and  he  is  in 
addition  subject  to  the  same  incapacities  as  if  at  the  date  of  the  report 
he  had  been  convicted  on  an  indictment  of  a  corrupt  practice  (s.  4).  If 
the  Election  Court  report  that  any  candidate  has  l)een  guilty  by  his 
agents  of  any  corrupt  practice  in  reference  to  the  election,  that  candidate 
is  incapable  of  being  elected  to  or  sitting  in  the  House  of  Commons  for 
such  county  or  borough  for  seven  years  after  the  date  of  the  report;  and 
if  he  has  been  elected,  his  election  is  void  {ibid.,  s.  5). 

Every  corrupt  practice,  other  than  personation,  or  aiding,  al)etting, 
counselling,  or  procuring  the  commission  of  the  offence  of  pei-sonation,  is 
a  misdemeanor,  and  renders  tlie  person  committing  it  liable  to  convic- 
tion on  indictment  to  imprisonment,  with  or  without  liard  labour,  for  a 
term  not  exceeding  one  year,  or  to  a  fine  not  exceeding  two  hundred 
pounds  {ibid.,  s.  6  (1)).  The  offence  of  personation,  or  of  aiding,  abetting, 
counselling,  or  procuring  the  commission  of  personation,  is  a  felony, 
punishable  by  imprisonment  for  a  tenn  not  exceeding  two  years,  together 
with  hard  labour  {ibid.,  s.  6  (2)). 

In  addition  to  the  above  punishments,  a  person  who  is  convicted  on 
indictment  of  any  corrupt  practice  is  incapacitated  during  a  period  of 
seven  years  from  tlie  date  of  his  conviction  for  being  registered  as  an 
elector,  or  voting  at  any  election  in  the  United  Kingdom,  whether  it  be 
a  parliamentary  election  or  an  election  for  any  "public  office,"  as  defined 
by  sec.  64  of  the  Act  {ibul.,  s.  6  (1)  {a)),  or  for  holding  any  public  or 
judicial  office  as  defined  by  sec.  64 ;  and  if  he  holds  any  such  office,  the 
office  is  vacated  {ibid.,  s.  6  (1)  {b)).  Any  peraon  so  convicted  of  a  corrupt 
practice  in  reference  to  any  election  is  also  incapable  of  being  elected  to 
and  of  sitting  in  the  House  of  Commons  during  the  seven  years  next 
after  the  date  of  his  conviction ;  and  if  at  that  date  he  lias  been  elected 
to  the  House  of  Commons,  his  election  is  vacated  from  the  time  of  tiie 
conviction. 

Moreover,  every  person  guilty  of  a  corrupt  practice  at  an  election  is 
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prohibited  from  voting  at  such  election,  and  if  such  person  votes,  his. 
vote  is  void  {ibid.,  s.  36) ;  and  every  person  who,  in  consequence  of  con- 
viction, or  of  the  report  of  any  Election  Court  or  Election  Commissioners, 
for  any  corrupt  practice,  is  incapable  of  voting  at  any  election,  is  pro- 
hibited from  voting,  and  his  vote  is  void  {ibid.,  s.  37). 

Hefort  of  Election  Court  as  to  Corrupt  Practices. — It  is  provided  by 
the  Parliamentary  Elections  Act,  1868,  31  &  32  Vict.  c.  125,  s.  11  (14), 
that  where  any  charge  is  made  in  any  election  petition  of  any  corriipt 
practice  having  been  committed  at  the  election  to  which  the  petition 
refers,  the  Court  must,  in  addition  to  their  certificate  and  at  the  same 
time,  report  in  writing  to  the  Speaker — («)  Whether  any  corrupt  practice 
has  or  has  not  been  proved  to  have  been  connnitted  by  or  with  the 
knowledge  and  consent  of  any  candidate  at  such  election,  and  the  nature 
of  such  corrupt  practice ;  (b)  the  names  of  all  persons,  if  any,  who  have 
been  proved  at  the  trial  to  have  been  guilty  of  any  corrupt  practice ; 
and  (c)  whether  corrupt  practices  have,  or  whether  there  is  reason  to 
believe  that  corrupt  practices  have,  extensively  prevailed  at  the  election 
to  which  the  petition  relates.  Moreover,  under  sec.  5  of  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  the  Election  Court  is  required  to 
report  in  writing  to  the  Speaker  whether  any  of  the  candidates  at  the 
election  to  which  the  petition  relates  has  been  guilty  by  his  agents  of 
any  corrupt  practice  in  reference  to  such  election.  Under  sec.  60  of  the 
same  Act  the  Court,  when  reporting  that  certain  persons  have  been 
guilty  of  any  corrupt  practice,  must  report  whether  those  persons  have 
or  have  not  been  furnished  with  certiticates  of  indemnity  (see  the  articles. 
Election  Petition  ;  Eelief  (Electokal). 

It  is,  however,  provided  by  sec.  38  (1)  of  the  same  Act  that  before  a 
person,  not  being  a  party  to  an  election  petition  nor  a  candidate  on 
behalf  of  whom  the  seat  is  claimed  by  an  election  petition,  is  reported 
by  an  Election  Court,  and  before  any  person  is  reported  by  Election 
Commissioners,  to  have  been  guilty  at  an  election  of  any  corrupt  practice, 
the  Court  or  Commissioners,  as  the  case  may  be,  must  cause  notice  to  be 
given  to  such  person,  and  if  he  appears  in  pursuance  of  the  notice,  must 
give  him  an  opportunity  of  being  heard  by  himself,  and  of  calling  evidence 
in  his  defence  to  show  why  he  shall  not  be  so  reported.  The  practice  at 
the  trial  of  recent  election  petitions  has  been  to  allow  the  person  showing 
cause  against  being  reported  to  be  represented  by  counsel, 

Conseqtiences  of  being  Reported  for  Corrtipt  Practices. — Every  person 
who  is  reported  by  any  Election  Court  or  Election  Commissioners  tO' 
have  been  guilty  of  any  corrupt  practice  at  an  election,  whether  he 
obtained  a  certificate  of  indemnity  or  not,  is  subject  to  the  same  inca- 
pacity as  he  would  be  subject  to  if  he  had  at  the  date  of  the  election 
been  convicted  of  the  offence  of  which  he  is  reported  to  have  been  guilty 
{ibid.,  s.  38  (5)). 

Where  a  person  who  is  a  justice  of  the  peace  is  reported  by  any 
Election  Court  or  Election  Conmiissioners  to  have  been  guilty  of  any 
corrupt  practice  in  reference  to  an  election,  whether  he  has  obtained  a 
certificate  of  indemnity  or  not,  the  Director  of  Public  Prosecutions  is 
obliged  to  report  the  case  to  the  Lord  Chancellor  with  such  evidence  as 
may  have  been  given  of  such  corrupt  practice  {ibid.,  s.  38  (6)).  If  such 
person  acts  as  a  justice  of  the  peace  by  virtue  of  his  being  or  having 
been  mayor  of  a  borough,  the  Lord  Chancellor  has  the  same  power  to 
remove  him  from  being  a  justice  of  the  peace  as  if  he  were  named  in  a 
commission  of  the  peace  {ibid.). 
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So  also  where  a  person  who  is  a  barrister  or  solicitor,  or  who  belongs 
to  any  profession,  the  admission  to  which  is  regulated  by  law,  is  reported 
by  any  Election  Court  or  Election  Commissioners  to  have  been  guilty  of 
any  corrupt  practice  in  reference  to  an  election ;  whether  such  person 
has  received  a  certificate  of  indemnity  or  not,  the  Director  of  Public 
Prosecutions  must  bring  the  matter  l^efore  the  Inn  of  Court,  High  Court, 
or  tribunal  having  power  to  take  cognisance  of  any  misconduct  of  such 
person  in  his  profession,  and  such  Inn  of  Court,  High  Court,  or  tribunal 
may  deal  with  such  person  as  if  the  corrupt  practice  were  misconduct 
V)y  him  in  his  profession  (ihirl.,  s.  38  (7)). 

With  respect  to  a  person  holding  a  license  or  certificate  under  the 
Licensing  Acts,  if  it  appears  to  the  Court  by  which  any  licensed  person 
is  convicted  of  the  ofi'ence  of  V)ribery  or  treating  that  such  offence  was 
committed  on  his  licensed  premises,  the  Court  must  direct  such  convic- 
tion to  be  entered  in  the  proper  register  of  licenses  (ibid.  (8)  («)).  If  it 
appears  to  an  Election  Court  or  Election  Commissioners  that  a  licensed 
person  has  knowingly  suffered  any  bril>ery  or  treating  in  reference  to  any 
election  to  take  place  upon  his  licensed  premises,  the  Court  or  Commis- 
sioners must  report  the  same,  and  whether  such  jjerson  obtained  a 
certificate  of  indemnity  or  not,  the  Director  of  Public  Prosecutions  must 
bring  such  report  l>efore  the  licensing  justices  from  whom  or  on  whose 
certificate  the  licensed  person  obtained  his  license,  and  such  licensing 
justices  must  cause  the  report  to  be  entered  in  the  projjer  register  of 
licenses  (ibid.,  s.  38  (8)  (6)).  Where  any  entry  is  made  in  the  register 
of  licenses  of  any  such  conviction  of,  or  report  respecting  any  licensed 
person,  it  is  to  be  taken  int(j  consideration  by  the  licensing  justices  in 
determining  whether  they  will  or  will  not  grant  to  such  person  the 
renewal  of  his  license  or  certificate,  and  may  l»e  a  ground,  if  the  justices 
think  fit,  for  refusing  such  renewal  (ibid.,  s.  38  (8)  (c)). 

It  lias  Ijeen  held  that  the  incajmcities  resulting  from  l»eing  reported 
for  corrupt  practices  will  only  attach  when  a  person  is  expressly  found 
guilty  of  the  offence  in  the  report,  and  not  where  the  report  merely 
states  facts  raising  an  inference  of  guilt  (see  Grant  v.  Pagham,  1877, 
3  C.  P.  D.  80). 

If  on  the  trial  of  an  election  petition  a  candidate  is  proved  to  have 
|)ersonally  engaged  any  person  as  a  canvasser  or  agent  for  the  manage- 
ment of  the  election,  knowing  that  he  has  within  seven  years  previously 
teen  convicted  or  reportetl  guilty  of  any  corrupt  practice,  the  election  of 
such  candidate  is  void  (Parliamentiiry  Elections  Act,  1868,  31  &  32  Vict, 
c.  125,  8.  44). 

Petition. — The  existence  of  any  corrupt  practice  affords  ground  for  the 
presentation  of  a  petition  (see  Electio.n  Petition). 

Relief. — As  to  relief  from  the  consequences  of  corrupt  practices  where 
a  candidate  has  upon  the  trial  of  an  election  petition  Ijeen  reported  by 
the  Election  Court  to  have  Ijeen  guilty  by  his  agents  of  treating  or  undue 
inrtuence,  see  Eelief  (Electoral). 

Prosecution  for  Corrupt  Practices. — Where  information  is  given 
to  the  Director  of  Public  Prosecutions  that  any  corrupt  practices  have 
prevailed  in  reference  to  any  election,  it  is  his  duty  to  make  such 
inquiries  and  institute  such  prosecutions  as  the  circumstances  of  the 
case  appear  to  him  to  require  (Corrupt  and  Illegal  Practices  Prevention 
Act,  1883,  s.  45).  It  is  also  the  duty  of  the  Director  of  Public  Prosecu- 
tions on  the  trial  of  every  election  petition  to  attend  personally  or  by 
representative,  and  to  obey  any  directions  given  by  the  Election  Court 
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with  respect  to  the  prosecution  of  offenders  {ibid.,  s.  43  (1)) ;  and,  without 
any  direction  from  the  Election  Court,  if  it  appears  to  him  that  any 
person  who  has  not  received  a  certificate  of  indemnity  has  been  guilty  of 
a  corrupt  practice,  he  must  prosecute  such  person  before  the  Election 
Court,  or,  if  he  thinks  expedient  in  the  interests  of  justice,  before  any 
other  Court  {ihicl,  s.  43  (3),  and  s.  57  (1) ;  see  also  Ipswich,  1886,  4  O'M. 
&  H.  75  ;  West  Belfast,  1 886,  ibid.  109  ;  Walsall,  1892,  ibid.  123).  Where 
a  person  is  prosecuted  before  an  Election  Court  for  any  corrupt  practice, 
and  appears  before  the  Court,  the  Court  is  to  proceed  to  try  him  sum- 
marily ;  and,  if  convicted,  he  is  subject  to  the  same  incapacities  as  upon 
conviction  on  indictment,  and  may  also  be  sentenced  to  imprisonment 
with  or  without  hard  labour  for  six  months,  or  to  pay  a  fine  not  exceed- 
ing two  hundred  pounds.  But  before  proceeding  to  try  any  person 
summarily  for  any  corrupt  practice,  the  Election  Court  must  give  him 
the  option  of  being  tried  by  a  jury  (ibid.,  s.  43  (4)).  Where  the  person 
prosecuted  before  the  Election  Court  either  elects  to  be  tried  by  a  jury, 
or  does  not  appear,  or  if  the  Court  thinks  it  expedient,  it  may,  if  of 
opinion  that  the  evidence  is  sufficient,  order  him  to  be  prosecuted  on 
indictment  or  before  a  Court  of  summary  jurisdiction  (ibid.,  s.  43  (5) 
and  (6)). 

An  Election  Court,  when  reporting  that  certain  persons  have  been 
guilty  of  any  corrupt  practice,  must  report  whether  those  persons  have 
or  have  not  been  furnished  with  certificates  of  indemnity ;  such  report  is 
to  be  laid  before  the  Attorney-General  with  a  view  to  his  instituting  or 
directing  a  prosecution  against  such  persons  as  ha^'e  not  received  certifi- 
cates of  indemnity,  if  he  deems  the  evidence  sufficient  to  support  a 
prosecution  {ibid.,  s.  60).  As  to  certificates  of  indemnity,  see  ibid.,  s.  59 ; 
see  also  the  article  Eelief  (Electokal). 

As  to  the  form  of  indictments  in  respect  of  corrupt  practices,  see  H. 
V.  Nortmi,  1886,  16  Cox  C.  C.  59 ;  B.  v.  Stroulger,  1886,  ibid.  85 ;  B.  v. 
Biley,  1890,  17  Cox  C.  C.  120 ;  B.  v.  Yeoman,  1904,  20  T.  L.  E.  266. 

As  to  the  trial  in  the  Central  Criminal  Court  of  an  indictment  for 
corrupt  practices  at  the  instance  of  the  Attorney-General,  see  Corrupt 
and  Illegal  Practices  Prevention  Act,  1883,  s.  50. 

There  is  a  statutory  limitation  of  time  for  the  prosecution  of  these 
offences.  Under  sec.  51  of  the  same  Act  a  proceeding  in  respect  of 
corrupt  practices  must  be  commenced  within  one  year  after  the  offence 
was  committed,  or  if  it  was  committed  in  reference  to  an  election  with 
respect  to  which  an  inquiry  is  held  by  Election  Commissioners,  the 
proceedings  must  be  commenced  within  one  year  after  the  offence  was 
committed,  or  within  three  months  after  the  report  of  the  Commis- 
sioners is  made,  whichever  period  last  expires,  so  that  it  be  commenced 
within  two  years  after  the  offence  was  committed.  In  the  case  of  any 
proceeding  under  the  Summary  Jurisdiction  Acts  for  any  corrupt 
practice,  the  time  so  limited  by  sec.  51  of  the  Act  of  1883  is  substituted 
for  the  limitation  of  time  contained  in  tlie  Summary  Jurisdiction  Acts. 

Any  person  charged  with  a  corrupt  practice  may,  if  the  circum- 
stances warrant,  be  found  guilty  of  an  illegal  practice  (Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  s.  52 ;  see  also  Illegal 
Practices. 

As  to  the  application  of  the  Summary  Jurisdiction  and  Indictable 
Offences  Acts  to  proceedings  before  Election  Courts,  see  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  s.  55.  As  to  the  costs  of  prose- 
cution on  indictment  for  corrupt  practices,  see  ibid.,  ss.  57  and  58. 
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As  to  prosecutions  for  personation  by  the  returning  officer,  see  post 
under  the  head  Personation. 

(1)  Bribery.        ^    - 

At  Common  Law. — Bribery  at  parliamentary  elections  was  at 
common  law  a  crime  punishable  on  indictment  or  information  (see  It. 
V.  Pitt,  1762,  3  Burr.  1338 ;  see  also  Bribery),  yet  prosecutions  for  this 
offence  appear  to  have  been  unknown  until  it  was  placed  upon  a  legis- 
lative basis  by  the  Statute  2  Geo.  ii.  c.  24.  The  House  of  Commons, 
however,  in  exercise  of  its  peculiar  and  exclusive  jurisdiction  in  matters 
relating  to  the  constitution  of  its  own  body,  took  cognisance  of  bribery 
at  elections  (see  4  Inst.  23 ;  Longes  Case,  1571,  1  Com.  Journ.  88 ; 
2  Dougl.  400;  Stockbriclge,  1689,  10  Com.  Journ.  286;  Bhchinglcy,  1623 
Glanv.  39). 

The  resolution  of  the  House  of  Commons  in  1677,  which  was  made 
a  Standing  Order  in  1678,  was  an  early  attempt  to  stop  corrupt  practices 
at  elections  by  limiting  the  expense  incurred ;  it  prohibited  the  giving 
of  money  or  entertainment,  and  any  infringement  of  its  provisions  was 
termed  bribery  (see  9  Com.  Journ.  411;  ibid.  517;  2  Dougl.  403; 
Hvesham,  1838,  F.  &  F.  514;  2nd  Southionrk,  1796,  Cliff.  232). 

By  Statute. — The  basis  of  the  modern  law  as  to  bribery  at  elections 
is  the  Corrupt  Practices  Prevention  Act,  1854,  17  &  18  Vict.  c.  lt)2, 
which  repeals  all  earlier  legislation  on  the  subject  (as  to  which,  see 
Stephen,  Hift.  Grim.  Imw,  vol.  iii.  p.  253,  and  Rogere  on  Elections, 
18th  ed.,  1906,  vol.  ii.  pp.  295,  296),  and  gives  seven  definitions  of 
britery  which  have  l)een  adopted  by  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  46  &  47  Vict.  c.  51,  Sched.  III.,  Part  III. 

Statutory  Definition. — Under  sees.  2  and  3  of  the  Corrupt  Practices 
Prevention  Act,  1854,  incorporated  in  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  by  sec.  3,  and  Sched.  III.,  Part  III.,  the  following 
persons  are  to  be  deemed  guilty  of  bribery : — 

Giving  Bril)e. — (1.)  Every  person  who,  directly  or  indirectly,  by 
himself  or  by  any  other  person  on  his  behalf,  gives,  lends,  or  agrees  to 
give  or  lend,  or  offers,  promises,  or  promises  to  procure  or  to  endeavour 
to  procure  any  money  or  valuable  consideration  (see  Goopcr  v.  Slade^ 
1856,  6  El.  &  Bl.  447 ;  and  Simpmn  v.  Yeend,  1869,  L.  R.  4  Q.  B.  626)  to 
or  for  any  voter,  or  to  or  for  any  person  on  l)elialf  of  any  voter,  or  to 
or  for  any  other  person,  in  order  to  induce  any  voter  to  vote  or  refrain 
from  voting,  or  who  corruptly  does  any  such  act  as  aforesaid  on  account 
of  such  voter  having  voted  or  refrained  from  voting  at  any  election  (see 
Gooper  v.  Slade,  1857,  27  L.  J.  Q.  B.  449) : 

(2.)  Every  person  who,  directly  or  indirectly,  by  himself  or  by  any 
other  person  on  his  l>ehalf,  gives,  or  procures,  or  agrees  to  give  or  pro- 
cure, or  offers,  promises,  or  promises  to  procure  or  to  endeavour  to 
procure,  any  office,  place,  or  employment,  to  or  for  any  voter,  or  to  or 
for  any  person  on  behalf  of  any  voter,  or  to  or  for  any  other  person,  in 
order  to  induce  such  voter  to  vote  or  refrain  from  voting,  or  who  cor- 
ruptly does  any  such  act  as  aforesaid  on  account  of  any  voter  having 
voted  or  refrained  from  voting  at  any  election : 

(3.)  Every  person  wlio,  directly  or  indirectly,  by  himself  or  by  any 
other  person  on  his  l)ehalf  makes  any  such  gift,  loan,  offer,  promise,  pro- 
curement, or  agreement  as  aforesaid,  to  or  for  any  person  in  order  to 
induce  such  person  to  procure  or  endeavour  to  procure  the  return  of  any 
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person  to  serve  in  Parliament,  or  the  vote  of  any  voter  at  any  election 
(see  Britt  v.  Robinson,  1870,  L.  R.  5  C.  P.  503) : 

(4.)  Every  person  who  upon,  or  in  consequence  of  any  such  gift,  loan, 
offer,  promise,  procurement,  or  agreement,  procures  or  engages,  promises 
or  endeavours  to  procure  the  return  of  any  person  to  serve  in  Parlia- 
ment, or  the  vote  of  any  voter  at  any  election : 

(5.)  Every  person  who  advances  or  pays,  or  causes  to  be  paid,  any 
money  to  or  to  the  use  of  any  other  person,  with  the  intent  that  such 
money  or  any  part  thereof  shall  be  expended  in  bribery  at  any  election, 
or  who  knowingly  pays,  or  causes  to  be  paid,  any  money  to  any  person 
in  discharge  or  repayment  of  any  money  wholly  or  in  any  part  expended 
in  bribery  at  any  election. 

It  is,  however,  expressly  provided  that  the  above  provisions  are  not 
to  extend  or  to  be  construed  to  extend  to  any  money  paid  or  agreed  to 
be  paid  for  or  on  account  of  any  legal  expenses  hondjide  incurred  at  or 
concerning  any  election  (as  to  which,  see  Election  Expenses).  See 
Cooper  V.  Slade,  1857,  27  L.  J.  Q.  B.,  at  p.  454,  and  Coventry,  1869, 1  O'M. 
&  H.  101. 

Receiving  Bribe. — (6.)  Every  voter  who,  before  or  during  any  election, 
directly  or  indirectly,  by  himself  or  by  any  other  person  on  his  behalf, 
receives,  agrees,  or  contracts  for,  any  money,  gift,  loan,  or  valuable  con- 
sideration, office,  place,  or  employment,  for  himself  or  for  any  other 
person,  for  voting,  or  agreeing  to  vote,  or  for  refraining  or  agreeing  to 
refrain  from  voting  at  any  election : 

(7.)  Every  person  who,  after  any  election,  directly  or  indirectly,  by 
himself,  or  by  any  other  person  on  his  behalf,  receives  any  money  or 
valuable  consideration  on  account  of  any  person  having  voted,  or  re- 
frained from  voting,  or  having  induced  any  other  person  to  vote  or  to 
refrain  from  voting  at  any  election. 

What  constitutes  Bkibeuy. — Any  gift,  or  offer,  or  promise  of  a  gift 
made  to  a  voter  before  voting,  in  order  to  induce  him  to  vote  or  to 
refrain  from  voting,  amounts  to  bribery,  but  any  such  act  after  the 
election  done  on  account  of  the  voter  having. voted  or  refrained  from 
voting  must  be  proved  to  have  been  done  corruptly  in  order  to  consti- 
tute the  offence  of  bribery  within  the  statutory  definition.  As  to  the 
meaning  of  the  word  "  corruptly,"  as  construed  by  various  judges,  see 
Cooper  V.  Slade,  1856,  25  L.  J.  Q.  B.,  at  p.  329 ;  Bradford,  1869,  1  O'M. 
&  H.  36;  North  Norfolk,  1869,  ibid.  242;  Limerick,  1869,  ibid.  261; 
Brecon,  1871,  2  O'M.  &  H.  44;  Strond,  1874,  ibid.  184;  Harwich,  1880, 
3  O'M.  &  H.  71.  It  has  been  pointed  out  in  a  recent  case  that  an  act 
which  at  the  time  it  was  done  was  legal  cannot  become  bribery  by  the 
subsequent  conduct  of  the  partv  who  did  it  (see  per  Pollock,  B.,  Lichfield, 
1896,  5  O'M.  &  H.  28). 

Moreover,  to  upset  an  election  on  the  ground  of  bribery  committed 
after  the  election,  the  acts  done  subsequently  to  the  election  must  be 
proved  to  have  been  connected  with  acts  which  were  done  previously,  or 
to  have  been  done  with  the  privity  of  the  member,  as  agency  primd 
facie  terminates  with  the  election  (see  Scdford,  1869,  1  O'M.  &  H.  136 ; 
Taunton,  1874,  2  O'M.  &  H.  67;  East  Glare,  1892,  4  O'M.  &  H.  163 ;  see 
also  Agency  (Election)). 

The  intention  of  the  briber  is  the  test  of  the  offence  (see  Westminster, 
1869,  1  O'M.  &  H.  90),  and  if  that  be  corrupt,  the  intention  of  the 
recipient  of  the  bribe  is  not  material. 

As  to  how  far  the  drunkenness  of  an  agent  might  afford  an  answer 
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to  a  charge  of  bribery  by  him,  see  per  Wills,  J.,  Montgomen^,  1892,  4 
O'M.  &  H.  167. 

The  amount  of  a  bribe  is  immaterial,  for  if  a  single  act  of  bribery  is 
clearly  made  out,  and  agency  is  proved,  it  will  avoid  an  election,  e^'en 
though  the  act  in  itself  might  be  insignificant  (see  Blackburn,  1869,  1 
O'M.  &  H.  202;  Shrewsbury,  1870,  2  O'M.  &  H.  37;  NorvAch,  1871,  ibid. 
41 ;  Pmtefrad,  1893,  4  O'M.  &  H.  200).  But  very  strict  proof  will  be 
required  before  an  election  would  be  avoided  on  the  ground  of  a  single 
act  of  bribery  (see  per  Blackburn,  J.,  Hastings,  1869,  1  O'M.  &  H. 
219). 

In  recent  election  petitions  where  specific  charges  of  bribery  by 
agents  have  been  admitted  by  the  respondents'  counsel  during  the  trial, 
the  election  has  been  immediately  declared  void  (Maidstone,  1901, 5  O'M. 
&  H.  149;   Worcester,  1906,  ibid.  213). 

Forms  of  Bribery. — Bril)ery,  as  will  l>e  observed  from  the  alx)ve 
definitions,  may  assume  an  almost  infinite  variety  of  forms.  The  gift, 
loan,  offer,  or  promise  of  money  to  or  on  l^ehalf  of  voters,  the  giving, 
obtaining,  or  promising  employment  to  voters,  the  employment  of  voters 
at  elections  for  payment,  the  making  of  payments  to  voters  in  respect  of 
travelling  expenses,  or  in  remuneration  for  loss  of  time,  the  payment  of 
rates  in  order  to  qualify  persons  for  registration  as  voters,  the  payment 
of  subscriptions,  or  the  distribution  of  food  tickets,  etc.,  under  the  guise 
of  charity,  may  amount  to  bribery.  In  a  recent  case  it  was  proved  that 
money  was  on  several  occasions  thrown  among  a  crowd  in  the  streets, 
but  the  charge  of  bribery  was  held  to  have  failed  for  want  of  proof  of 
agency  (Maidstone,  1906, 5  O'M.  &  H.  205).  For  numerous  other  instances, 
see  the  cases  collected  in  Kogers  on  Elections,  18th  ed.,  vol.  ii,  ch.  ix. 

Offer  of  Bribe. — Where  the  evidence  as  to  bribery  consists  merely  of 
offers  or  proposals  to  bril>e,  the  evidence  required  should  he  stronger  than 
with  respect  to  bribery  itself  (see  Cheltenliavi,  1869,  1  O'M.  &  H.  64; 
Mallow,  1870,  2  O'M.  &  H.  22;  Can-ick/a-gus,  1880,  3  O'M.  &  H.  92; 
Lancaster,  1896).  But  a  mere  offer  with  a  corrupt  intention  is  sufficient 
to  avoid  an  election,  even  where  the  person  to  whom  the  offer  was  made 
did  not  accept  it,  and  even  wliere  such  person  was,  in  fact,  di8<iualified 
from  voting  provided  that  he  was  pi-imd  facie  entitled  to  vote  (see 
Aylcslniry,  1859,  Wolf.  &  B.  16;  Cmnxtry,  1869,  1  O'M  &  H.  107; 
aaildfai^d,  1869,  ilnd.  15). 

Employment  of  Voters. — The  giving  of  any  office,  place,  or  employment, 
whether  it  be  permanent  or  temporary,  to  a  voter,  or  to  any  other 
person  in  order  to  inffuence,  and  which  does  influence,  a  voter,  is  bribery 
(see  Oaford,  1857,  Wolf.  &  D.  108;  Nottingham,  1843,  IW.  &  Arn.  165; 
Kingsicm-vpwi-Hull,  1859,  Wolf.  &  li.  87  ;  Pcnnin,  1869,  1  O'M  &  H.  129 ; 
Norwich,  1871,  2  O'M.  &  H.  42 ;  Boston,  1880,  3  O'M.  &  H.  152 ;  Oxfc/rd, 
1880,  ibid.  155 ;  Bochester,  1892,  Day's  El.  Cas.  102).  The  employment 
of  voters  for  payment,  except  in  so  far  as  it  is  allowed  by  the  Act,  is 
made  illegal  by  sec.  17  of  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (see  Illegal  Practices).  Illegal  employment  does  not,  how- 
ever, necessarily  amount  to  bril)ery,  and  only  avoids  an  election  when 
committed  by  the  Election  Agent,  but  bribery  committed  by  any  agent 
would  avoid  the  seat.  A  mere  promise  to  procure  or  to  endeavour  to 
procure  employment  might  be  briltery ;  thus  the  promise  of  a  situation 
in  a  hospital  (Lichfield,  1869,  1  O'M.  &  H.  27),  the  promise  to  endeavour 
to  procure  a  situation  (Plymouth,  1853,  2  Pow.  R  &  I).  238),  and  the 
promise  of  refreshments  in  futuro  (Bodmin,  1869,  1  O'M.  &  H.  124),  in 
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order  to  induce  voters  to  vote  or  to  refrain  from  voting,  have  been  held 
to  be  bribery. 

Payment  of  Travelling  Expenses. — The  payment  of  money  in  respect 
of  the  travelling  expenses  of  voters  for  conveyance  of  voters  to  the  poll 
is  now  an  illegal  practice  (see  Illegal  Practices)  ;  it  may  also  amount 
to  bribery,  and  so  avoid  the  election  (see  Cooper  v.  Slade,  1858,  6  H.  L. 
747 ;  Coventry,  1869, 1  O'M.  &  H.  109  ;  Dublin,  1869,  ibid.  273 ;  Horsham, 
1886,  3  O'M.  &  H.  52 ;  Pontefract,  1893,  4  O'M.  &  H.  200 ;  Southampton, 
1895,  5  O'M.  &  H.  20).  In  one  case  it  having  been  proved  that  an 
agent  of  the  respondent  had  corruptly  paid  the  travelUng  expenses  of 
one  voter,  had  made  him  an  additional  payment  after  he  had  actually 
voted,  and  had  made  a  corrupt  offer  of  payment  to  another  voter,  the 
election  was  upon  these  grounds  held  to  be  void  {Pontefract,  1893,  supra). 
On  the  other  hand,  in  a  recent  election  petition,  where  a  voter  had  been 
brought  to  the  poll  by  motor-car  on  behalf  of  the  respondent,  and  having 
voted,  was  given  money  to  pay  his  railway  fare  home  by  an  agent  of  the 
respondent,  it  was  held  by  Grantham,  J.,  that  this  was  not  a  payment 
made  in  pursuance  of  a  promise  to  take  a  voter  to  or  from  the  poll  and 
did  not  amount  to  bribery,  or  even  to  an  illegal  payment,  sed  qua3re 
(Maidstone,  1906,  5  O'M.  &  H.  203). 

Payment  of  Wages. — The  fact  of  an  employer  allowing  his  workmen  a 
reasonable  time  on  the  polling  day  to  enable  them  to  vote  without  making 
any  deduction  from  their  wages,  does  not  amount  to  bribery,  unless  it 
be  done  with  the  corrupt  intention  of  influencing  votes  (see  the  Parlia- 
mentary Elections  Corrupt  Practices  Act,  1885,  48  &  49  Vict.  c.  56 ;  see 
also  Stro7id,  1874,  2  O'M.  &  H.  181).  But,  undoubtedly,  a  mode  of 
bribery  exists  when  persons  having  a  large  quantity  of  labour  under  their 
control  give  their  workmen  or  labourers  a  holiday  for  the  day  of  polling, 
apparently  for  the  purpose  of  enabling  them  to  exercise  the  franchise, 
but  with  the  real  intention  of  inducing  them  to  vote  for  their  employer, 
or  for  the  candidate  whom  he  supports  (see  per  Field,  J.,  Aylesbury,  1886, 
4  O'M.  &  H.  60 ;  see  also  Stalybridge,  1869,  1  O'M.  &  H.  66 ;  Gravesend, 
1880,  3  O'M.  &  H.  84). 

Payment  of  Bates. — Any  person  who,  either  directly  or  indirectly, 
corruptly  pays  any  rate  on  behalf  of  any  ratepayer  for  the  purpose  of 
enabling  him  to  be  registered  as  a  voter,  thereby  to  influence  his  vote 
at  any  future  election,  and  any  candidate  or  other  person  who,  either 
directly  or  indirectly,  pays  any  rate  on  behalf  of  any  voter  for  the 
purpose  of  inducing  him  to  vote  or  refrain  from  voting,  and  any  person 
on  whose  behalf  and  with  whose  privity  any  such  payment  is  made,  is 
guilty  of  bribery  (see  the  Eepresentation  of  the  People  Act,  1867,  30 
&  31  Vict.  c.  102,  s.  49 ;  the  Eepresentation  of  the  People  (Scotland) 
Act,  1868, 31  &  32  Vict.  c.  48,  s.  49  ;  and  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  s.  3,  and  Sched.  III.  Part  III. ;  see  also  Beverley, 
1869,  1  O'M.  &  H.  145;  Oldham,  1869,  ibid.  164;  Taunton,  1869,  ibid. 
183  ;  Hastings,  1869,  ibid.  219 ;  Cheltenham,  1869,  iUd.  63 ;  Wigan,  1869, 
ibid.  190). 

As  to  bribery  by  payment  of  university  registration  fee,  see  the 
Universities  Elections  Amendment  (Scotland)  Act,  1881,  44  &  45  Vict. 
c.  40,  s.  2 ;  and  Sched.  III.  Part.  III.  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883. 

Charities. — The  gift  of  subscriptions  to  charities,  or  the  distribution 
of  money  or  gifts  under  the  colour  of  charity  with  the  intention  of 
influencing  an  election,  may  amount  to  bribery  (see  Stafford,  1869,  1 
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O'M.  &  H.  230),  but  does  not  do  so  in  the  absence  of  corrupt  intention 
{Westhury,  1869,  1  O'M.  &  H.  49 ;  Ymighal,  1869,  iUcl.  294;  Wiiidsm^ 
1874,  2  O'M.  &  H.  89 ;  Bostmi,  1874,  ibid.  161 ;  Salishimj,  1883,  4  O'M. 
&  H.  28 ;  Lichfield,  1895,  5  O'M.  &  H.  27). 

As  to  bribery  by  distribution  of  food  tickets,  see  Haggcrston,  1896, 
5  O'M.  &  H.  72;  St.  Georges,  1896,  ibid.  91.  In  the  latter  case  it  was 
pointed  out  (by  Pollock,  B.,  iUd.  92)  that  a  candidate  or  his  agent  may 
be  guilty  of  bribery  in  the  distribution  of  charitable  tickets  by  the 
giving  of  them  to  an  individual,  coupled  with  a  request  for  his  vote, 
in  which  case  the  offence  falls  within  the  same  principle  as  any  other 
direct  bribery  which  is  procured  by  the  giving  of  money  or  anything 
else  which  is  valuable  to  the  recipient.  In  the  case  in  question  such 
bribery  was  charged,  but  was  not  established  to  the  satisfaction  of 
the  Court. 

liefore,  however,  the  Court  will  come  to  the  conclusion  that  the 
distribution  of  charity  in  any  particular  case  is  briliery,  it  must  be 
clearly  proved  that  the  motive  of  the  person  so  using  it  was  dishonest 
and  corrupt.  Whether  this  is  so  or  not  is  a  matter  of  inference  to  be 
drawn  from  the  facts  of  each  particular  case,  and  must  depend  upon 
many  circumstances,  involving  those  of  time,  place,  the  persons  by  whom 
the  charity  is  distributed  and  by  whom  it  is  received,  whether  it  has 
been  given  in  pursuance  of  an  accustomed  course,  or  whether  it  is  novel 
and  unprecedented,  whether  it  is  moderate  or  immoderate  in  amount, 
and  especially  whether  tlie  pei-sons  to  whom  it  is  given  are  proper 
recipients  {per  Pollock,  B.,  St.  Gem-ges,  1896,  5  O'M.  &  H.  94). 

General  Brirery.  —  Apart  from  legislation,  an  election  will  be 
avoided  at  common  law  where  it  is  proved  that  bribery  prevailed  so 
generally  and  extensively  as  to  interfere  with  the  freeilom  of  election. 
Thus  an  election  would  by  the  common  law  l>e  void  wliere  it  is  proved 
tliat  there  existed  bribery  to  a  large  extent,  that  it  came  from  unknown 
quarters,  but  that  people  were  bribed  generally  and  indiscriminately  (see 
Bradford,  1869,  1  O'M.  &  H.  40 ;  Bridgwater,  1869,  ilnd.  115;  Beverley, 
1869,  ibid.  147;  Droghe^la,  1869,  iJrid.  257).  If  there  has  l)een  general 
corruption  preventing  the  election  from  representing  what  it  ought  to 
represent,  that  is,  the  feeling  of  the  constituents,  so  that  it  is  evident  the 
election  was  not  a  free  one,  although  it  does  not  appear  to  have  l)een 
done  by  any  agent,  the  election  would  not  Ije  good  l)y  the  common  law 
of  Parliament  (see^jrr  Blackburn,  J.,  Stafford,  1869,  1  O'M.  &  H.  234). 

General  bribery  invalidates  an  election  irrespective  of  agency,  and 
it  is  unnecessary  to  trace  any  act  of  bril)ery  to  the  meml)er  or  his 
agents  where  general  bril)ery  is  proved  (Lichfield,  1869,  1  O'M.  &  H. 
26);  it  must,  liowever,  be  shown  that  the  general  brilK?ry  was  in  favour 
of  the  candidate  who  wjis  elected,  for  it  would  be  impossible  for  a  person 
who  had  been  fairly  elected  to  l)e  unseated  merely  because  his  opponents 
had  been  largely  guilty  of  bril)ery  (see  Ijyfurich,  1886,  4  O'M.  &  H.  71). 

In  sucli  cases  the  proof  that  the  bribery  is  of  sufficient  magnitude 
to  su])port  a  charge  of  general  corrujjtion  is  frequently  very  ilifticult. 
"Whether  general  briber}-  can  be  establishe«l  when  bribery  has  been 
proved  to  have  taken  place  in  the  constituency  must  necessarily  depend 
upon  the  particular  circumstances.  It  must,  it  has  Iwen  held,  depend 
to  a  considerable  degree  upon  the  majority  in  the  particular  case.  Thus, 
as  Denman,  J.,  pointed  out  in  Ijmnch,  1886,  4  O'M.  &  H.  72,  though  it 
might  be  a  very  considerable  and  important  matter,  if  a  majority  of 
twelve  only  or  some  such  number  were  obtained,  to  find  that  there  had 
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been  ten  or  twelve  persons  concerned  in  the  bribery,  it  could  not 
certainly  be  so  important  in  a  case  where  tlie  majority  was  sixty,  still 
less  where  it  was  as  large  as  one  hundred  or  one  thousand  or  more. 

In  >S^;;.  George's,  1896,  5  O'M.  &  H.  93,  a  cliarge  of  general  bribery 
was  made,  based  upon  the  distribution  of  charitable  food  tickets.  The 
charge  was  held  not  to  have  been  proved,  but  it  was  stated  in  the 
judgments  that  the  gift  of  such  tickets  dishonestly  and  colourably  on 
a  large  scale,  and  without  due  consideration  of  the  need  of  the  persons 
to  whom  they  are  given,  so  that  the  proper  inference  to  be  drawn  from 
the  conduct  of  the  giver  is  that  his  motive  was  not  that  of  true  charity, 
but  of  corrupting  the  minds  of  the  recipients,  and  inducing  them  to 
support  him  in  his  election — even  although  there  was  no  selection  of 
voters  only,  and  even  if  a  large  proportion  of  those  to  whom  the  tickets 
were  given  were  non-voters,  women  and  children — would  amount  to 
briljery  at  common  law. 

Charges  of  general  bribery  have  been  frequently  made  in  recent 
petitions  {e.g.  Maidstone,  1901,  5  O'M.  &  H.  149 ;  Maidstone,  1906,  ibid. 
201),  but  have  rarely  been  proved.  In  Woreester,  1906,  however,  where 
such  a  charge  was  made,  the  Court  reported  that  there  was  reason  to 
believe  that  bribery  extensively  prevailed  at  the  election,  and  an 
Election  Commission  was  in  consequence  appointed  (see  Election 
Commissioners). 

(2.)  Treating. 

At  Common  Law. — The  giving  of  entertainment  to  voters  with  the 
corrupt  intention  of  influencing  an  election  was  an  ofi'ence  at  common 
law,  being  in  fact  a  species  of  bribery  (see  per  Lord  Lyndhurst  in 
Hughes  v.  Marshal,  1831,  2  Tyrw.,  at  p.  138 ;  see  also  as  to  the  history 
of  treating  at  parliamentary  elections,  9  Com.  Journ.  411;  10  Com. 
Journ.  469;  1  Whitlocke,  387;  2nd  Southwark,  1796,  Cliff".  156;  ihid. 
232;  Herefordshire,  1803,  1  Peck.  191). 

Statutory  Definition. — The  offence  of  treating  is  now  defined  l)y 
sec.  1  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  under 
which  any  person  who  corruptly  by  himself,  or  by  any  other  person, 
either  before,  during,  or  after  an  election,  directly  or  indirectly,  gives, 
or  provides  or  pays,  wholly  or  in  part,  the  expense  of  giving  or  provid- 
ing any  meat,  drink,  entertainment,  or  provision,  to  or  for  any  person, 
for  the  purpose  of  corruptly  influencing  that  person  or  any  other  person 
to  give  or  refrain  from  giving  his  vote  at  the  election,  or  on  account  of 
such  person  or  any  other  person  having  voted  or  refrained  from  voting, 
or  Ijeing  about  to  vote  or  refrain  from  voting  at  such  election,  is  guilty 
of  treating,  and  every  elector  who  corruptly  accepts  or  takes  any  such 
meat,  drink,  entertainment  or  provision,  is  also  guilty  of  treating. 

Under  the  earlier  statutes  (7  &  8  Will.  iii.  c.  4 ;  5  &  6  Vict.  c.  102 ; 
17  &  18  Vict.  c.  102,  s.  4)  candidates  alone  were  liable  to  punishment 
for  treating.  The  Act  of  1883  repeals  the  earlier  legislation  on  the 
subject,  and,  as  will  be  observed  from  the  above  section,  extends  the 
liability  to  persons  other  than  candidates,  and  makes  the  person  receiv- 
ing, as  well  as  the  person  giving,  guilty  of  treating. 

What  Amounts  to  Treating. — To  constitute  the  offence  of  treating 
so  as  to  avoid  an  election,  it  must  be  proved  that  the  act  was  done 
corruptly,  i.e.  with  a  corrupt  intention.  It  has  been  said  that  the  word 
"  corruptly  "  means  with  the  object  and  intention  of  doing  that  which 
the  legislature  plainly  means  to  forbid  (see  Beiodley,  1869,  1  O'M.  &  H. 
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19;  Lichfield,  1869,  iUd.  23;  Wallingford,  1869,  ibid.  58;  Hereford, 
1869,  ibid.  195;  NoHh  Norfolk,  1869,  t%?.  242;    Carnckfcrgus,  1880, 

3  O'M.  &  H.  91 ;  Lmtth,  1880,  i^^w/.  164;  Great  Yai-mmith,  1906,  5  O'M. 
&  H.  196). 

The  treating  must  have  reference  to  some  election,  and  be  for  the 
purpose  of  influencing  some  vote  (Norwich,  1886,  4  O'M.  &  H,  91 ; 
MonUjomery,  1892,  Day's  El.  Cas.  150;  St.  Georges,  1896,  5  O'M.  &  H. 
100). 

In  order  to  prove  treating,  it  must  be  shown  not  merely  that  eating 
and  drinking  went  on  during  the  election,  but  it  must  be  shown  that 
the  eating  and  drinking  was  supplied  at  the  expense  or  upon  the  credit 
of  the  candidate,  either  by  his  authority  or  by  the  authority  of  one  or 
more  of  his  agents,  in  order  to  influence  voters  {per  Willes,  J.,  Lichfield, 
1869,  1  O'M.  &  H.  26). 

As  to  the  circumstances  in  which  public  entertainments,  such  as 
receptions,  "  At  Homes,"  or  garden-parties,  given  by  or  on  behalf  of  a 
candidate  before  the  election,  may  support  a  charge  of  corrupt  treating, 
the  judgments  in  Great  Yarmovth,  1906,  5  O'M.  &  H.  195,  and  Bodmin^ 
1906,  ibid.  232,  should  he  referred  to. 

The  act  of  treating  must  be  done  in  order  to  induce  the  voter  to 
vote  or  abstain  from  voting ;  whether  or  not  any  particular  act  was  so 
done  is,  of  course,  a  question  of  intention,  and  the  intention  is  a  matter 
of  inference  to  l3e  drawn  from  the  evidence  of  all  the  circumstances 
in  each  case  (see  CaiTickfergua,  1869,  1  O'M.  &  H.  268 ;  Strovd,  1874, 
2  O'M.  &  H.  184;  Louth,  1880,  3  O'M.  &  H.  161 ;  Rochester,  1892, 4  O'M. 
&  H.  156;  Lanemter,  1896,  5  O'M.  &  H.  44;  Haggcrstmi,  1896,  ibid.  80; 
/SV.  Georges,  1896,  ibid.  100). 

In  ascertaining  the  intention  it  is  important  to  consider  on  what 
scale  and  to  what  extent  the  treating  was  carried  on,  though  even  the 
smallest  amount  of  food  or  drink  given  with  the  intention  of  influenc- 
ing votes  would  avoid  the  election  {Bevdlcy,  1869,  1  O'M.  &  H.  19; 
Westhm/,  1869,  ibvl.  50;    IVallimjford,  1869,  ifnd.  59;    Jrigaii,  1881. 

4  O'M.  &  H.  13).  If,  indeed,  it  can  be  proved  that  drink  was  supplied 
by  an  agent  of  the  member  to  even  a  single  voter  under  such  circum- 
stances that  the  Court  is  satisfied  that  it  was  intended  thereby  to  gain 
the  vote  of  that  man,  the  election  must  l>e  declared  void  (see  Tamworth, 
1869,  1  O'M.  &  H.  83 ;  see  also  Bradford,  1869,  ibvl.  36,  39 ;  Stroud, 
1874,  2  O'M.  &  H.  113).  So  where  food  or  drink  is  given  for  the 
purpose  of  inducing  voters  to  change  their  minds  and  to  vote  for  the 
party  to  which  they  do  not  belong  (see  Covcntri/,  1869,  1  O'M.  &  H, 
106),  or  where  the  intention  is  to  gain  popularity  or  to  avoid  unpopu- 
larity, and  thereby  to  afiect  the  election  (see  Wallingford,  1869,  1  O'M. 
&  H.  58;  Mallow,  1870,  2  0'M.&  H.  22;  Louth,  1880]  3  O'M.  &  H.  161), 
the  act  is  corrupt  and  constitutes  the  offence  of  treating.  The  question 
of  corrupt  treating,  as  was  said  in  a  recent  case,  must  be  in  e^ch  case  a 
question  of  fact;  if  the  refreshments  provided  were  excessive,  if  the 
occasions  were  numerous,  and  if  there  were  other  circumstances  calcu- 
lated to  excite  suspicion,  a  corrupt  intention  might  be  infened  (jier 
Pcdlock,  B.,  St.  Georges,  1896,  5  O'M.  &  H.  100;  see  also  Great  Yar- 
mouth, 1906,  ibid.  193 ;  Bodmin,  1906,  ibid.  229). 

The  distinction  between  bribery  and  treating  has  been  thus  indicated 
in  a  recent  petition :  "  In  cases  of  briber}'  there  is  always  something 
in  the  nature  of  a  contract,  '  If  you  give  me  a  sovereign  I  will  give  you 
a  vote,'  or  some  such  understanding,  but  treating  is  an  entirely  different 
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matter.  In  treating  it  is  not  necessary  that  the  person  treated  should 
belong  to  the  opposite  party,  whereat  it  is  of  no  use  to  give  money  to 
a  man  who  is  going  to  vote"  for  you  already,  the  money  must  be  given 
to  the  other  side  in  order  to  draw  another  vote.  But  if  you  give  drink 
to  a  man  with  the  intention  of  confirming  his  vote,  and  of  keeping  up 
the  party  zeal  of  those  believed  to  be  already  supporting  your  candidate, 
then  that  is  corrupt  treating  "  {per  Lawrance,  J.,  Bodmin,  1906,  5  O'M. 
&  H.  231). 

On  the  other  hand,  in  the  absence  of  corrupt  intention,  the  mere 
fact  of  giving  food  or  drink  does  not  amount  to  the  ofifence  of  treating 
(see  Windsor,  1869,  1  O'M.  &  H.  3  ;  Coventry,  1869,  ibid.  106  ;  Atjlesbury, 
4  O'M.  &  H.  63  ;  Montgomery,  1892,  Day's  El.  Cas.  150  ;  Great  Yarmouth, 
1906,  5  O'M.  &  H.  193).  The  mere  exercise  of  hospitality  is  pnmd  facie 
not  an  offence  (see  per  Eield,  J.,  Barroiv-in-Furness,  1886,  4  O'M.  &  H. 
79),  and  the  statute  has  been  said  not  to  apply  to  reciprocal  treating 
between  social  equals,  nor  to  treating  in  relation  to  business  matters, 
or  in  return  for  small  services  (see  per  Cave,  J.,  Norwich,  1886,  4  O'M. 
&  H.  91) ;  thus  it  has  been  held  that  the  giving  of  drinks  by  brewers 
in  order  to  increase  business,  even  though  during  an  election,  was  not 
corrupt  treating  {Rochester,  1892,  Day's  El.  Cas.  102;  Montgomery,  1892, 
ibid.  151). 

Treating  non-Electors. — The  offence  of  treating  is  not  limited  to  the 
giving  of  entertainment  to  voters ;  the  treating  of  non-electors  may  be 
illegal  and  corrupt  just  as  much  as  the  treating  of  voters  (see  Bewdky, 
1869,  1  O'M.  &  H.  19;  WaUingford,  1869,  ibid.  58;  Longford,  1870, 
2  O'M.  &  H.  15 ;  Bodmin,  1906,  5  O'M.  &  H.  232).  The  treating  of 
women  in  order  to  influence  the  votes  of  their  male  relatives  or  friends 
also  constitutes  the  offence  (see  Tavmvorth,  1869,  1  O'M.  &  H.  86).  The 
acceptance  of  such  entertainment  by  persons  who  are  not  electors  is 
not,  however,  an  offence,  though  the  corrupt  acceptance  by  an  elector 
makes  him  guilty  of  the  offence  of  treating  {vide  supra). 

Trading  by  Political  Associations. — As  to  the  circumstances  under 
which  entertainments  given  by  political  associations  may  support 
charges  of  treating,  see  Hexham,  1892,  4  O'M.  &  H.  150 ;  Bochester, 
1892,  ibid.  158;  Lancaster,  1896,  5  O'M.  &  H.  42.  The  practice  of 
political  associations  giving  entertainments,  such  as  smoking  concerts, 
picnics,  suppers,  teas,  sports,  etc.,  has  been  condemned  as  being  danger- 
ously akin  to  corrupt  treating  (see  Hexham,  1892,  4  O'M.  &  H.  150 ; 
Rochester,  1892,  ibid.  160 ;  Lancaster,  1896,  5  O'M.  &  H.  43). 

The  relation  of  political  associations,  clubs,  or  leagues  to  the  candi- 
date is  a  subject  of  increasing  importance,  especially  in  regard  to  the 
agency  of  their  members  and  the  consequent  liability  of  the  candidate 
for  their  corrupt  acts.  In  Haggerston,  1896,  5  O'M.  &  H.  77,  members 
of  a  Unionist  Council  who  arranged  and  attended  meetings,  accompanied 
the  candidate  when  canvassing,  and  actively  supported  his  candidature, 
were  held  to  be  his  agents  so  as  to  render  him  liable  in  respect  of 
treating  by  them  (see  also  Taunton,  1869,  1  O'M.  &  H.  181 ;  Bewdky, 
1880,  3  O'M.  &  H.  145 ;  Rochester,  1892,  4  O'M.  &  H.  158).  On  the 
other  hand,  in  Lancaster,  1896,  5  O'M.  &  H.  42,  and  St.  Georges,  1896, 
ibid.  97,  the  officers  of  political  associations,  the  local  Conservative 
Association,  and  the  "Irish  Unionists  Alliance"  were,  on  the  facts, 
held  not  to  be  agents  of  the  respondents. 

In  Great  Yarmouth,  1906,  5  O'M.  &  H.  188,  193,  ward  meetings  were 
proved  to  have  been  held  in  public-houses  at  which  drink  was  paid  for 
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by  the  chairmau.  This  being  a  year  or  more  before  the  election,  and 
the  evidence  that  the  respondent-  had  so  far  adopted  what  was  done  as 
to  make  those  who  did  it  his  agents  being  incomplete,  the  charge  of 
treating  failed.  Channell,  J.,  stated  that  a  candidate,  by  subscribing  to 
a  political  organisation,  might  make  the  members  of  that  organisation 
his  agents,  but  upon  this  question  of  agency  the  nearness  of  the  election 
was  an  important  factor,  and  the  same  thing  which  would  have  made 
a  chairman  of  one  of  those  meetings  the  agent  of  the  candidate  if  the 
meeting  had  been  within  a  week  of  the  election,  did  not  by  any  means 
make  him  the  agent  of  the  candidate  when  the  same  thing  was  taking 
place  a  year  before  the  election. 

In  Bodmin,  1906,  5  O'M.  &  H.  232,  the  election  was  held  to  be  void 
for  corrupt  treating  by  means  of  a  lai^e  garden-party,  given  when  the 
election  was  imminent,  under  the  auspices  of  "  the  Cornish  Branch  of  the 
Liberal  Social  Council,"  at  which  over  4000  persons  were  present,  on 
invitations  sent  out  by  the  election  agent.  Tea  and  entertainments 
were  provided,  and  a  political  meeting  was  held,  at  which  the  i^espondent 
and  liis  Election  Agent  were  present.  It  was  pointed  out  that  "  it  would 
have  been  illegal  for  tlie  Primrose  League,  or  any  other  }x>litical  associa- 
tion, to  give  a  garden-party  at  a  time  when  an  election  was  l)elieved 
to  be  imminent.  It  is  j)erfectly  well  known  that  political  associations 
dissolve  themselves  at  such  times  for  fear  of  the  very  thing  that  has 
happened  in  this  case"  {per  I^awrance,  J.,  ibui.  234). 

Trmtiiuj  before  the  Electum. — Treating  l>eing  a  corrupt  practice  may 
avoid  an  election  whenever  committed.  Treating  may  1x3  committed 
either  before,  during,  or  after  an  election  (see  Corrupt  ami  Illegal 
Practices  Prevention  Act,  1883,  s.  1).  An  election  has  even  l)een 
avoided  for  acts  of  corrupt  treating  which  took  place  before  the  dissolu- 
tion of  the  Parliament  which  caused  the  vacancy  {Youghal,  1809, 1  O'M. 
&  H.  291) ;  and  in  another  case  treating  was  held  to  have  Ijeen  committed 
more  tiian  a  year  before  the  election  {Uexluim,  1892,  4  O'M.  &  H.  147). 

Treatiiig  after  the  EleHum. — As  a  general  rule  agency  terminatea 
with  the  election  (see  Aoexcy  (Election));  hence  acts  of  treating 
which  would  have  avoided  the  election  if  done  l^fore  or  during  tlie 
election  will  not,  as  a  general  rule,  affect  the  seat  if  done  after  the 
election,  iniless  done  by  the  meml)er  personally,  or  by  someone  for  whose 
acts  he  continues  to  l>e  responsible. 

Where  after  an  election  entertainment  is  given  with  the  knowledge 
of  the  member  to  electors  who  had  voted  for  him,  in  order  to  amount 
to  a  corrupt  practice  such  treating  must  l)e  connected  with  something 
which  preceded  the  election ;  in  other  words,  it  must  be  the  complement 
of  something  done  or  existing  before  the  election  calculated  to  intiuence 
the  voter  while  the  vote  lies  in  his  power.  Thus  inviUitions  given 
before  the  election  to  entertainments  which  take  i>lace  afterwards,  or 
even  promises  to  invite  to  a  subsequent  entertainment,  would  constitute 
the  offence  of  corrupt  treating  (see  Brecon,  1871,  2  O'M.  &  H.  45 ;  Poole, 
1874,  ibid.  125  ;  Kidderminster,  1874,  ilml.  173  ;  ffarineh,  1880,  3  O'M. 
&  H.  71).  But  treating  after  an  election  with  a  view  to  secure  the 
future  support  of  voters  is  not  corrupt  as  regards  the  past  election, 
though  it  may  affect  a  future  election  (see  per  Lush.,  J.,  Brecon,  1871, 
2  O'M.  &  H.  43). 

General  Tkeatino. — Where  tlie  existence  of  treating  on  such  a 
scale  as  to  produce  a  general  corruption  of  the  constituency  is  proved, 
the  election  would  be  void  at  common  law  on  the  ground  of  general 
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treating,  even  though  the  treating  could  not  be  traced  to  the  member 
or  any  of  his  agents  (see  Bradford,  1869,  1  O'M.  &  H.  41 ;  Tamioorth, 
1869,  ibid.  85;  Beverley,  1869,  ibid.  149;  Drogheda,  1869,  ibid.  258;  St. 
Ives,  1875,  3  O'M.  &  H.  13).  In  order  to  avoid  the  election,  however, 
on  the  ground  of  general  treating,  it  must  be  proved  that  the  treating 
was  in  favour  of  the  person  elected,  and  that  the  treating  was  so 
extensive  as  to  interfere  with  the  freedom  of  election  {Ipswich,  1886, 

4  O'M.  &  H.  71 ;  Pontefract,  1893,  Day's  El.  Cas.  129 ;  see  also  Soidh- 
ampton,  1895,  5  O'M.  &  II.  19). 

Charges  of  general  treating  were  made  in  Great    Yarmouth,  1906, 

5  O'M.  &  H.  176,  and  Bodmin,  1906,  ibid.  225.  In  the  former  of  these 
petitions  the  judges  differed  and  the  election,  therefore,  stood ;  in  the 
latter  the  election  was  declared  void  for  treating  by  an  agent. 

(3.)  Undue  Influence. 

At  Common  Law. — The  undue  influence  of  a  voter  appears  not  to 
have  been  recognised  as  an  offence  at  common  law,  although  corrupt 
influence  exercised  by  means  of  bribery  or  treating  has  always  been 
regarded  as  an  offence  tending  to  interfere  with  the  freedom  of  elections. 
But  a  vote  to  be  a  good  vote  must  be  freely  given  (see  Windsor,  1869, 
1  O'M.  &  H.  6),  and  a  vote  obtained  by  intimidation  is  at  common  law 
void,  whether  the  person  using  the  threat  had  the  power  to  carry  it  out 
or  not,  provided  that  the  voter  was  in  fact  influenced  in  such  a  manner 
by  the  representation  made  to  him  that  he  gave  his  vote  under  protest ; 
a  vote  so  given  would  be  struck  off"  on  a  scrutiny  (see  Oldham,  1869, 
1  O'M.  &  H.  162 ;  see  also  Bradford,  1869,  ibid.  40  ;  and  Scrutiny). 

As  to  the  history  of  undue  influence  at  elections,  and  as  to  the 
interference  of  peers  or  Ministers  of  the  Crown  at  elections,  see  3  Edw.  I. 
c.  5,  and  the  Resolutions  of  the  House  of  Commons  in  1641  (2  Com. 
Journ.  337),  1645  (4  Com.  Journ.  346),  1700  (13  Com.  Journ.  333),  1741 
(24  Com.  Journ.  37),  1779  (37  Com.  Journ.  507),  and  1802  (57  Com. 
Journ.  34,  376);  the  debates  in  the  House  of  Commons  in  1893  (22 
Hansard,  4th  series,  588),  and  in  1904  (159  Com.  Journ.  4) ;  and  the 
cases  of  The  Bishop  of  Carlisle,  1710,  16  Com.  Journ.  158 ;  the  Duke  of 
Leeds,  1813,  68  Com.  Journ.  344  and  586 ;  and  Earl  Beauchamp  v. 
Madresfeld,  1872,  L.  R.  8  C.  P.  245.  With  regard  to  undue  influence 
exercised  by  the  military  and  police  at  parliamentary  elections,  see  the 
statutes  collected  in  Rogers  on  JEleetions,  18th  ed.,  1906,  vol.  ii.  pp. 
351,  352). 

Statutory  Definition. — The  offence  of  undue  influence  is  now 
defined  by  sec.  2  of  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883,  under  which  every  person  who,  directly  or  indirectly,  by  himself, 
or  by  any  other  person  on  his  behalf  (see  Agency  (Election)),  makes 
use  of,  or  threatens  to  make  use  of,  any  force,  violence  or  restraint,  or 
inflicts  or  threatens  to  inflict,  by  himself  or  by  any  other  person,  any 
temporal  or  spiritual  injury,  damage,  harm  or  loss,  upon  or  against  any 
person,  in  order  to  induce  or  compel  such  person  to  vote  or  refrain  from 
v^otiug,  or  on  account  of  such  person  having  voted  or  refrained  from 
voting  at  any  election,  or  who  by  abduction,  duress  or  any  fraudulent 
device  or  contrivance  impedes  the  free  exercise  of  the  franchise  of  any 
elector,  or  thereby  compels,  induces  or  prevails  upon  any  elector  either 
to  give,  or  to  refrain  from  giving,  his  vote  at  any  election,  is  guilty  of 
undue  influence. 
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This  section  replaces,  without  in  effect  altering,  the  former  definition 
of  undue  influence  contained  in  sec.  5  of  the  Corrupt  Practices  Pre- 
vention Act,  1854.  The  words  "  temporal  or  spiritual "  are,  however, 
inserted  before  the  words  "  injury,  damage,  harm  or  loss." 

What  amounts  to  Undue  Influence. — ^The  mere  fact  of  a  person 
having  influence  and  intentionally  retaining  it  is  not  alone  evidence  of 
unduly  exercising  that  influence  (see  per  Willes,  J.,  Windsor,  1869,  1 
O'M.  &  H.  6),  for  all  influence  is  not  necessarily  corrupt  (see  Gtdicaif, 
1872,  2  O'M.  &  H.  55).  It  is,  as  has  been  said,  the  abuse  of  influence 
with  which  alone  the  law  can  deal.  Influence  cannot  be  said  to  be 
abused  because  it  exists  and  operates;  it  is  only  abused  where  an 
inducement  is  held  out  to  the  voters  to  vote  or  not  to  vote  at  an  election 
{Lichfield,  1869,  1  O'M.  &  H.  28).  If,  indeed,  influence  be  used  with  a 
view  to  affect  votes,  or  to  interfere  with  the  fi"ee  exercise  of  the 
franchise,  it  is  undue  influence,  but  whether  the  voter  be  the  person 
ill-treated,  or  whether  the  ill-treatment  be  violence  or  dam{^  done 
by  the  removal  of  custom,  or  business,  or  employnient,  is  immaterial 
(see  Blackburn,  1869,  1  O'M.  &  H.  204). 

It  has  been  said  that  an  election  is  not  to  1^  set  aside  because  of  an 
act  of  undue  influence  by  an  agent,  unless  it  was  one  that  was  calculated 
to  affect  and  did  affiect  the  election  {Loiuiford,  1870.  2  O'M.  &  H.  17). 
In  an  earlier  case,  however,  it  was  lai<l  down  that  the  mere  attempt  on 
the  part  of  an  agent  to  intimidate  a  voter,  even  though  it  were  un- 
successful, would  avoid  an  election  {NortJmllerton,  1869,  1  O'M.  &  H. 
17.S),  and  the  wording  of  the  section  appears  to  support  this  con- 
struction. 

It  will  1x3  observed  that  the  statute  prohibits  as  undue  influence  the 
use  or  threat  of  open  force  or  violence,  and  the  infliction  or  threat  of 
any  temporal  or  spiritual  injury,  damage,  hann  or  loss,  in  order  to 
induce  or  compel  a  voter  to  vote  or  not  to  vote,  and  also  the  interference 
with  the  due  exercise  of  the  franchise  by  means  of  al)dtiction,  duress 
or  any  fraudulent  device  or  contrivance.  Using  any  violence,  or 
threatening  any  damage,  or  resorting  to  any  fraudulent  contrivance,  to 
restrain  the  liljerty  of  a  voter,  so  as  either  to  compel  or  frighten  him 
into  voting  or  abstaining  from  voting  otherwise  than  he  fi'eely  wills, 
constitutes  the  offence  (see  Lichfidd,  1869,  1  O'M.  &  H.  25). 

Usiiuf  Force  or  Violence. — An  election  was  avoide<l  where  an  agent  of 
the  member  incited  the  mob  to  beat  and  molest  people  so  as  to  prevent 
voters  from  coming  to  the  poll  (Stafonl,  1869,  1  O'M.  &  H.  228);  and 
any  force  tlireatened  or  used  towards  a  voter  to  comj)el  him  to  vote 
would  avoid  the  election  (see  North  Norfolk,  1869,  1  O'M.  &  H.  240). 

The  intimidation  to  be  within  the  statute  must  be  personal  and 
direct  intimidation  of  the  individual  voter,  as  the  statute  does  not 
refer  to  general  intimidation  (see  Nottinfjham,  1869,  1  O'M.  &  H.  246; 
Cheltenham,  1869,  ibid.  64;  North  Durhcim,  1874,  2  O'M.  &  H.  156). 

Undue  influence  will  avoid  an  election  only  when  it  is  exercised  by 
a  candidate  or  by  his  agents  (see  North  Norfolk,  1869,  1  O'M.  &  H.  240 ; 
l:ilafford,  1869,  ibid.  233;  North  Durham,  1874,  2  O'M.  &  H.  156).  In 
order,  therefore,  to  avoid  an  election  on  the  ground  of  intimidation  and 
imdue  influence,  either  it  must  bo  shown  that  the  rioting  or  violence 
was  instigated  by  the  member  or  his  agents  for  whom  he  is  responsible, 
or  it  must  be  shown  that  it  was  to  such  an  extent  as  to  prevent  the 
election  being  an  entirely  free  election  {Stalyhridge,  1869,  1  O'M.  &  H. 
72;  Galway,  1874,  2  O'M.  &  H.  200;  as  to  general  intimidation,  see 
VOL.  IV.  3 
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j)ost).  With  regard  to  undue  inHuence,  the  candidate  and  his  agents  are 
put  upon  the  same  footing  (see  Westhvry,  1869,  1  O'M.  &  H.  53). 

Injiiction  of  Injury,  Loss,  etc. — In  prohibiting  the  infliction  of  any 
temporal  or  spiritual  injury,  damage,  harm,  or  loss,  or  the  threat  thereof, 
the  statute  is  aimed  at  such  undue  influence  as  may  be  exercised  by  such 
means  as  the  withdrawal  of  custom  from  a  tradesman,  the  dismissal  of 
servants  or  workmen  from  employment,  the  eviction,  or  threat  of  eviction, 
of  a  tenant  by  a  landlord,  spiritual  intimidation,  etc. 

Withdrawal  of  Custom. — The  actual  withdrawal  of  custom  or  the 
threat  to  withdraw  custom  from  a  tradesman,  if  done  or  made  with 
a  view  to  affect  a  voter  or  to  interfere  witli  the  free  exercise  of  the 
franchise,  is  undue  influence  (see  Blackhirn,  1869,  1  O'M.  &  H.  204;  see 
also  North  Durham,  1874,  2  O'M.  &  H.  158 ;  North  Norfolk,  1869,  1  O'M. 
•&  H.  241).  A  threat  to  a  ]3aptist  minister  to  give  up  pews  in  his  chapel 
if  he  voted  as  he  wished  would  amount  to  intimidation  {Northallerton, 
1869,  1  O'M.  &  H.  168). 

Dismissal  from  Employment. — The  dismissal  of  voters  from  employ- 
ment shortly  before  an  election  in  consequence  of  their  politics  being 
•different  from  those  of  their  employers  may  amount  to  undue  influence 
(see  Blackburn,  1869,  1  O'M.  &  H.  203).  So  where  a  master  employs 
a  servant  who  in  all  probability  would  in  the  ordinary  course  of  things 
continue  in  his  employment,  the  master  may,  of  course,  dismiss  him  at 
pleasure  after  giving  him  proper  notice ;  but  if  he  does  it  on  account  of 
the  vote  and  for  the  purpose  of  coercing  the  voter,  it  is  an  infliction  of 
loss  within  tlie  statute  (North  Norfolk,  1869,  1  O'M.  &  H.  241) ;  and  the 
wrongful  dismissal  by  an  employer  of  voters  from  his  employment 
shortly  before  an  election,  upon  the  ground  of  his  political  opinion,  is 
evidence  of  intimidation  (see  Blackburn,  1869,  1  O'M.  &  H.  204).  A 
mere  threat  to  discharge  a  servant  might  constitute  the  offence ;  thus 
it  has  been  said  that  if  a  candidate  who  is  an  employer  of  labour  were 
to  inform  all  persons  in  his  employ  either  that  he  would  discharge  any 
man  who  did  not  vote  for  him,  or  that  he  would  discharge  any  man  who 
voted  for  the  other  candidate,  that  would  avoid  the  election  (see  Westbury, 
1869,  1  O'M.  &  H.  53 ;  see  also  Oldham,  1869,  ibid.  161). 

Eviction  by  Landlord. — The  statute  does  not  preclude,  nor  was  it 
attempted  to  preclude,  the  exercise  of  that  legitimate  influence  which 
a  landlord  has  a  right  to  use  (see  North  Norfolk,  1869,  1  O'M.  &  H.  237; 
Tipperary,  1870,  2  O'M.  &  H.  31 ;  Gahoay,  1872,  2  O'M.  &  H.  55).  So 
where  a  landlord  said  to  a  number  of  his  tenants,  "  If  you  can  vote  for 
my  friend  I  shall  be  delighted  if  you  will  do  so;  if  you  cannot  vote 
for  him,  at  all  events  stay  at  home,  and  do  not  vote  against  him,"  it 
was  held  that  he  had  not  overstepped  the  bounds  of  the  legitimate 
influence  which  he  had  a  right  to  exercise  {Gahcay,  1872,  2  O'M.  &  H. 
54) ;  and  the  fact  that  tenants  who  were  in  arrear  of  rent  had  all  voted 
the  way  their  landlord  wished,  on  the  understanding,  as  it  was  submitted, 
that  they  should  not  be  pressed  for  their  rent,  did  not  in  itself 
prove  any  undue  exercise  of  such  influence  (see  Windsor,  1869,  1  O'M. 
&  H.  6).  A  landlord  has,  of  course,  a  perfect  right  to  choose  his  tenant 
and,  after  proper  notice,  to  evict  him.  If,  however,  on  the  other  hand,  a 
landlord  threatens  to  evict  his  tenant  in  order  to  secure  his  vote,  or 
actually  does  evict  the  tenant  on  account  of  his  vote,  that  amounts  to 
an  infliction  of  harm  or  loss  within  the  meaning  of  the  section  (see  North 
Norfolk,  1869,  1  O'M.  &  H.  241).  But  a  threat  must  be  an  operative 
threat  at  the  time  of  the  election ;  so  where  it  was  proved  that  the 
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respondent  had  after  a  previous  election  evicted  a  number  of  his  tenants 
for  not  having  voted  for  him,  it  was  held  that  this  would  not  avoid  a 
subsequent  election,  unless  it  could  be  shown  that  its  effect  continued 
to  operate  on  the  minds  of  the  tenants  at  the  time  of  the  election,  though 
it  was  admissible  as  evidence  of  intimidation,  as  it  might  imply  a  threat 
of  future  evictions  (Windsor,  1874,  2  O'M.  &  H.  91 ;  see  also  Pdcrsficld, 
1874,  iUd.  95). 

Spiritual  Intimidation. — The  threat  or  the  infliction  of  any  spiritual 
injury,  damage,  liarm,  or  loss,  is  expressly  proliibited  by  sec.  2  of  the 
Act  of  1883.  Kefore  that  enactment  there  was  no  express  legislative 
prohibition  of  the  undue  exercise  of  spiritual  influence;  the  decisions  of 
the  election  committees,  and  subsetjuently  of  tlie  election  judges,  had, 
however,  clearly  established  that  it  was  illegal  (see  Mayo,  1853,  2  Pow, 
R  &  D.  204 ;  Sligo,  1853,  ibid.  258 ;  Mayo,  1857,  Wolf.  &  D.  27 ;  Galway, 
1869,  1  O'M.  &  H.  307;  Ixnuiford,  1870,  2  O'M.  &  H.  14;  Galxmy,  1872, 
ibid.  57;  Tiirpcrary,  1870,  ibid.  31). 

The  exercise  by  the  clergy  of  their  legitimate  influence  has  always 
been  recognised  as  lawful  (see  Tijyjjcrary,  1870,  2  O'M.  &  H.  31;  Gahoay, 
1872,  ibid.  57).  It  is  the  undoubted  right  of  the  clergy  to  canvass  and 
induce  persons  to  vote  in  a  particular  way.  In  the  proper  exercise  of 
his  influence  the  priest  niay,  as  has  l)een  said,  counsel,  advise,  recommend, 
entreat,  and  point  out  the  true  line  of  moral  duty,  and  explain  why  one 
candidate  should  be  preferred  to  another,  and  may,  if  he  think  fit,  throw 
the  whole  weight  of  his  character  into  the  scale.  But  he  must  not  hold 
out  hopes  of  reward  here  or  hereafter,  and  he  must  not  use  threats  of 
temporal  injury,  or  of  disadvantage,  or  of  jjunishment  hereafter.  He 
must  not,  for  instance,  threaten  to  excommuniciite,  or  to  withhold  the 
sacraments,  or  to  exiK>se  tiie  party  to  any  other  religious  disability, 
or  denounce  the  voting  for  any  {mrticular  candidate  as  a  sin,  or  as  an 
offence  involving  punishment  here  or  hereafter.  If  he  does  so  with  a 
view  to  influence  a  voter  or  Ui  affect  an  election,  he  is  guilty  of  undue 
influence  (see  Ixnvjford,  1870,  2  O'M.  k  H.  16;  South  Mcath,  1892,  4 
O'M.  &  H.  132). 

Undue  influence  by  means  of  spiritual  intimidation,  by  which  is 
meant  the  infliction  or  threat  of  any  spiritual  injury,  harm,  or  loss,  with 
the  object  of  influencing  votes,  through  the  agency  of  the  clergy,  will 
avoid  an  election  (see  South  Mcath,  1892,  4  O'M.  &  H.  130;  Xorth  Mcath, 
1892,  4  O'M.  &  H.  185 ;  see  also  Galmnj,  1872,  2  O'M.  &  H.  57;  Galimy, 
1874,  ibid.  200). 

Abdudion,  Duress,  Fraud,  etc. — The  statute  also  prohibits  the  inter- 
ference with  the  due  exercise  of  the  franchise  by  abtluction,  duress,  or 
any  fraudulent  device  or  contrivance.  The  forcible  alxluction  of  a  voter, 
or  duress  exercised  upon  a  voter,  would  Ik;  using  force,  violence,  or 
restraint  within  the  section.  The  provision,  however,  appears  to  \ye  more 
especially  directed  against  the  ])revention  of  a  voter  from  giving  his  vote 
by  means  of  some  trick  or  other  species  of  frau<l,  as  by  making  him 
intoxicated,  or  inducing  him  to  be  absent  from  the  election  by  some 
pretence  (see  Cockermouth,  1853,  2  Pow.  li.  &  D.  166 ;  Li-sbum,  1863, 
Wolf.  &  B.  227). 

Wherever  there  is  a  fraudulent  device  of  any  sort  to  jjrevent  a 
voter  from  voting  in  a  certain  way,  that  would  Ije  an  oflence  within 
the  Act  (see  Glou4xster,  1873,  2  O'M.  &  H.  61 ;  see  also  Northallerton, 
1869,  1  O'M.  &  H.  170);  thus  the  sendhig  of  voting-cards  which  are 
intended  to  induce  persons  to  believe  that  they  could  not  vote  for  one 
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candidate,  but  that  their  votes  would  only  be  valid  if  given  for  the 
other  candidate,  would  be  a  fraudulent  device  {Gloucester,  1873,  supra) ; 
the  intention  to  mislead  is  an  essential  to  the  offence.  It  would  seem 
that  in  order  to  avoid  an  election  on  this  ground  there  must  be  proof 
that  some  elector  or  electors  had  been  actually  prevented  from  voting, 
the  mere  fact  that  cards  were  sent  which  were  calculated  to  deceive 
being  apparently  not  sufficient,  though  as  to  this  there  is  some 
difference  of  opinion  (see  Stepney,  1886,  4  O'M.  &  H.  57;  see  also 
Doivn,  1880,  3  O'M.  &  H.  123).  ' 

Ge;neral  Intimidation. — It  has  been  pointed  out  above  that  the 
provisions  of  the  statute  apply  only  to  undue  influence  exercised  over 
individual  voters  by  a  candidate  or  his  agents.  But  an  election  is 
void  at  common  law  if  it  can  be  proved  that  there  was  intimidation 
of  such  a  character,  so  general  and  extensive  in  its  operation,  that  it 
cannot  be  said  that  the  polling  was  a  fair  representation  of  the  opinion 
of  the  constituency  (see  North  Durham,  1874,  2  O'M.  &  H.  156;  see 
also  Morpeth,  1774,  1  Doug.  147;  Nottingham,  1803,  1  Peck.  85; 
Knaresborough,  1805,  2  Peck.  382;  Coventry,  1706,  15  Com.  Journ. 
276 ;  Westminster,  1722,  20  Com.  Journ.  53 ;  Coventry,  1722,  ibid.  60 ; 
Clare,  1853,  2  Pow.  R.  &  I).  246).  Where  there  is  general  intimidation 
by  rioting  or  violence,  or  by  undue  spiritual  influence,  to  such  an  extent 
as  to  violate  the  freedom  of  election  and  to  prevent  persons  from  freely 
exercising  their  franchise  and  giving  their  votes,  the  election  is  void, 
and  in  such  case  it  is  not  necessary  to  show  that  the  violence  was 
instigated  by  the  member  or  his  agents  (see  Cheltenham,  1869,  1 
O'M.  &  H.  64;  Stalyhridge,  1869,  ibid.  72;  Salford,  1869,  ibid.  140; 
Stafford,  1869,  ibid.  229;  Nottingham,  1869,  ibid.  246;  Drogheda,  1869, 
ibid.  254;  Sligo,  1869,  ibid.  300;  Gahva^/,  1872,  2  O'M.  &  H.  56; 
Dudley,  1874,  ibid.  120;  North  Meath,  1892,  4  O'M.  &  H.  188). 

In  order  to  avoid  an  election  on  the  ground  of  general  rioting  and 
intimidation,  it  must  be  shown  that  the  violence  was  of  such  an  extent 
as  to  prevent  persons  of  ordinary  nerve  and  courage  from  recording 
their  votes  (see  Thornbury,  1886,  4  O'M.  &  H.  67;  see  also  Salford, 
1869,  1  O'M.  &  H.  141 ;  Nottingham,  1869,  ibid.  246).  But  where  the 
intimidation  is  so  general  that  it  might  reasonably  be  supposed  to  affect 
the  result  of  the  election,  it  is  not  necessary  to  show  that  the  result 
was  in  fact  affected  thereby  (see  Sotith  Meath,  1892,  4  O'M.  &  H.  142 ; 
North  Meath,  1892,  ibid.  188;  see  also  Drogheda,  1869,  1  O'M.  &  H. 
254;  North  Durham,  1874,  2  O'M.  &  H.  157). 


(4.)  Personation. 

Statutory  Definition. — The  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883  (sec.  3  and  Sched.  III.  Part  III.),  adopts  the  definition 
of  personation  contained  in  sec.  24  of  the  Ballot  Act,  1872,  35  &  36 
Vict.  c.  33,  under  which  a  person  is  for  all  purposes  of  the  laws 
relating  to  parliamentary  and  municipal  elections  to  be  deemed  to  be 
guilty  of  the  offence  of  personation,  who,  at  an  election  for  a  county  or 
borough,  or  at  a  municipal  election,  applies  for  a  ballot-paper  in  the 
name  of  some  other  person,  whether  that  name  be  that  of  a  person 
living  or  dead,  or  of  a  fictitious  person,  or  who  having  voted  once  at 
any  such  election  applies  at  the  same  election  for  a  ballot-paper  in  his 
own  name. 
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As  to  the  earlier  legislation  on  tlie  subject,  see  35  Geo.  iii.  c.  29, 
s.  54;  60  Geo.  in.  and  1  Geo.  iv.  c.  11,^.  86;  4  Geo.  iv.  c.  55,  s.  82; 
and  6  &  7  Vict.  c.  18,  ss.  83  and  84. 

Personation,  and  aiding,  abetting,  counselling,  or  procuring  the 
commission  of  the  offence  of  personation  are  corrupt  practices  and 
felonies  (see  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883, 
s.  3  and  s.  6  (2);  as  to  the  punishment  and  other  penalties  and 
consequences  of  which,  see  above. 

What  Ccjnstitutks  Personation. — The  application  for  a  ballot- 
paper  in  the  name  of  any  person  other  than  that  of  the  applicant, 
or  tlie  application  in  liis  owni  name  for  a  second  ballot-paper  after 
he  has  already  voted  at  the  election,  constitutes  tlie  offence.  Where 
there  are  two  perw^ns  of  the  same  name,  and  one  only  of  them  is  on 
the  register  of  votei-s,  if  tlie  other  votes  he  will  be  guilty  of  pereonation, 
and  his  vote  must  be  struck  off,  this  l)eiiig  an  application  in  the  name 
of  some  other  person,  notwithstanding  the  fact  that  the  applicant 
happens  to  have  the  same  name  as  the  person  on  the  register  (see 
Oldhnw,  Rothveirn  Cane,  1869,  20  L  T.  314;  Brrwick;  Clark's  Case,  1881, 
44  L.  T.  290). 

Innocrnt  Prrsoimtion. — The  offence  of  {H^rsonation  involves  corrupt 
intention ;  if,  therefore,  a  vote  l>e  given  by  a  jierson  innocently,  under 
the  honest  l)elief  that  he  had  a  (|ualiHcatioii,  and  was  voting  with  a 
right,  no  offence  is  committed,  for  where  the  corrupt  intention  is 
absent  the  offence  of  jK'rsonation  cannot  l>e  c(mimitte<l,  [)ersonation 
lieing  a  corrupt  j)ractice,  an<l  only  an  offence  against  election  law  if  it 
is  corrupt  (see  Sfepjin/,  1886,  4  6'M.  it  H.  44:  see  also  Oldhnu,  1869, 
1  O'M.  &  H.  152;  Glourcdcr,  1873,  2  O'M.  &  H.  64;  Athlonr,  1880, 
3  O'M.  &  H.  59;  Fimlniri/,  1892,  Day's  El.  Cas.  50).  So  where  a 
voter  who  had  been  inadvertently,  and  in  contravention  of  the 
Redistribution  of  Seats  Act.  1885,  s.  8  (3),  registered  as  lieiiig  entitled 
to  vote  for  two  divisions  of  a  iMmiugh,  voUmI  twice,  under  the  honest 
belief  that  he  had  a  right  to  do  so,  it  was  held  that  the  first  V(»te  was 
good,  ami  that  he,  having  n(»  corrupt  intention,  wjis  not  guilty  of  the 
offence  (»f  jxirsonation,  but  that  the  Ht»c<»nd  vote  was  void,  and  ought  to 
be  struck  off  (Stcpnn/,  1886,  4  O'M.  &  H.  44);  and  when  a  person  who 
is  inadvertently  ivgistered  on  the  register  of  voters  in  a  name  that  is 
not  his  own  ajiplies  for  a  lmllot-pai)er  in  that  name,  he  is  not  guilty 
of  ])ersonation  (/»'.  v.  Fox,  1887,  16  Cox  C.  ('.  166).  So,  also,  if  two 
persons  are  improi>erly  «»n  the  register  in  resjnxjt  of  the  same  premises, 
both  of  them  are  entitled  to  vot«,  aii<l  neither  is  guilty  of  personation 
(see  Oldhnm,  1869,  20  L.  T.  315). 

Agcnci/  mud  hr  Proirtf. — In  order  to  avoid  an  election  on  the  ground 
of  personation,  it  must  \h}  ])roved  that  the  pei'Honati<»n  wjus  committed 
by  an  agent  of  the  candidate.  An  election  is  not  avoided  at  common 
law  by  general  personation,  and  to  avoid  it  under  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  it  is  necessary  to  ])rove  agency 
(see  Wrd  lielfad,  1886,  4  O'M.  &  H.  108;  see  also  AoENCY  (Ei.ection). 
In  one  case  where  an  attempt  was  made  to  induce  a  man  to  personate 
an  absent  voter,  it  was  saitl  that  if  it  could  l»e  estiiblished  that  an  agent 
of  the  meml)er  had  got  voters  personated  it  would  be  suthcient  fraud  at 
common  law  to  set  juside  the  election  {Covrnfrj/,  1869,  1  O'M.  &  H.  105; 
see  now  sec.  5  of  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883). 

In  Hcxhnm,  1892,  Day's  El.  Cas.  68,  certain  isei-sons  were  proved  to 
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have  personated  voters,  but  the  election  was  not  affected  as  they  were 
not  agents  of  the  member.  In  the  same  case  persons  who  were  agents 
were  proved  to  have  attempted  to  induce  the  same  individuals  to  vote, 
but  as  the  agents  did  not  know  that  such  persons  were  not  entitled  to 
vote  they  were  not  guilty  of  aiding  and  abetting  personation ;  it  was 
said,  however  {per  Cave,  J.,  ibid.),  that  agents  might  be  guilty  of  aiding 
and  abetting  personation  who  corruptly  induced  a  person  to  vote, 
although  such  person  was  not  guilty  of  personation  because  he  did 
not  know  that  he  was  not  entitled  to  vote. 

Evidence  of  Personation. — Where  a  person  on  the  register  of  voters 
is  proved  not  to  have  voted,  and  it  is  at  the  same  time  proved  that  a  vote 
has  been  given  in  his  name,  this  is  evidence  of  personation  {Finsbury, 
1892,  4  O'M.,  &  H.  175).  As  to  the  production  of  the  registers  and 
ballot-papers,  see  B.  v.  Beardsall,  1876,  1  Q.  B.  D.  452. 

Prosecution  for  Personation. — Under  the  Parliamentary  Eegistra- 
tion  Act,  1843,  6  &  7  Vict.  c.  18,  s.  85,  the  candidates  may  appoint 
agents  to  attend  at  the  polling  booths  for  the  purpose  of  detecting 
personation.  The  same  Act  (s.  86)  provides  that  if,  at  the  time  any 
person  tenders  his  vote  at  an  election,  or  after  he  has  voted  and  before 
he  leaves  the  polling  booth,  any  such  agent  so  appointed  declares  to  the 
returning  officer  or  his  deputy  presiding  at  the  polling  booth,  that  he 
believes  and  undertakes  to  prove  that  the  person  so  voting  is  not  in  fact 
the  person  in  whose  name  he  assumes  to  vote,  then  the  returning  officer 
or  his  deputy  must  immediately,  after  such  person  has  voted,  by  word 
of  mouth,  order  any  constable  to  take  the  person  so  voting  into  custody, 
and  such  order  is  a  sufficient  warrant  and  authority  to  the  constable  for 
so  doing.  The  returning  officer  or  his  deputy  is  not,  however,  entitled 
to  reject  the  vote  of  such  person  if  lie  answers  in  the  affirmative  the 
questions  authorised  by  the  Act  (see  Ballot)  ;  but  the  returning  officer 
or  his  deputy  is  to  cause  the  words  "  protested  against  for  personation  " 
to  be  placed  against  the  vote  of  the  person  so  charged  with  personation 
when  entered  in  the  polling-book.  Persons  so  charged  with  personation 
are  to  be  taken  before  two  justices  of  the  peace ;  if  two  justices  cannot 
be  found  within  three  hours  after  the  close  of  the  poll  on  the  day  of  the 
arrest,  one  justice  may  liberate  the  person  on  his  entering  into  recog- 
nisances with  one  surety;  and  if  no  justice  can  be  found  within  four 
hours  after  the  closing  of  the  poll,  then  such  person  is  to  be  forthwith 
discharged  from  custody;  but  in  such  case  the  charge  may  be  sub- 
sequently inquired  into,  and  a  warrant  may,  if  necessary,  be  issued  for 
the  apprehension  of  the  persons  charged  {ibid.,  s.  87).  If,  upon  hearing 
the  charge,  the  two  justices  are  satisfied  upon  the  evidence  on  oath  of 
not  less  than  two  credible  witnesses  that  the  person  charged  is  guilty 
of  personation,  they  must  commit  him  for  trial  {ibid.,  s.  88);  and  if  they 
are  satisfied  that  there  is  no  foundation  for  the  charge,  they  are  to  make 
an  order  for  the  agent  making  the  charge  to  pay  any  sum  not  exceeding 
ten  pounds  and  not  less  than  five  pounds  by  way  of  damages  and  costs ; 
if  the  person  falsely  charged  consents  to  accept  such  compensation,  no 
action  or  other  proceedings  will  lie  in  respect  of  the  charge  {ibid.,  s.  89). 

It  is,  moreover,  the  duty  of  the  returning  officer  to  institute  a  pro- 
secution against  any  person  whom  he  may  believe  to  have  been  guilty 
of  personation,  or  of  aiding,  abetting,  counselling  or  procuring  the  com- 
mission of  the  offence  of  personation,  at  the  election  for  which  he  is 
returning  officer  (Ballot  Act,  1872,  35  &  36  Vict.  c.  33,  s.  24). 

The  public  prosecutor  and  the  Attorney-General  have  also  power  to 
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institute  a  prosecution  for  personation  as  for  any  other  corrupt  practice 
(see  the  Corrupt  and  Illegal  Practices  Prevention  Act,  I880,  ss.  43,  45 
and  60 ;  see  also  under  the  head  Prosecution  for  Corrupt  Practices, 
mipra). 

As  to  indictments  for  personation,  see  H.  v.  Fox,  1887,  16  Cox  C.  C. 
166;  B.  V.  Garvcij,  1887,  ibid.  253;  R.  v.  Clarke,  1900,  2  Ir.  R.  304. 

A  recent  instance  of  a  conviction  on  indictment  for  the  personation 
of  a  voter  at  a  parliamentary  election  is  the  case  of  JR.  v.  Wcstcott,  which 
was  tried  at  Exeter  Assizes  before  Bucknill,  J.,  on  January  31,  1906 
(see  70  J.  P.  News,  66). 

(5)  False  Declaration  of  Election  Expenses. 

Return  of  Election  Expenses. — It  is  the  duty  of  the  Election  Agent 
of  every  candidate,  within  thirty-five  days  after  the  day  on  which  the 
candidates  returned  at  an  election  are  declared  elected,  to  transmit  to 
the  returning  otticer  a  true  return  of  the  election  expenses  (see  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  s.  33  (1);  as  to 
what  are  election  expenses  and  the  uumIc  of  return,  see  Election 
Expp:nsks).  The  return  so  transmitted  to  the  returning  ofHcer  must  be 
accompanied  by  a  declaration  made  by  the  election  agent  before  a  justice 
of  the  peace  in  the  form  given  in  the  Act;  and  at  the  same  time  that 
the  agent  transmits  the  return,  or  within  seven  days  afterwards,  the 
candidate  must  transmit  to  the  returning  otticer  a  similar  declaration  as 
to  the  election  expenses  (see  the  Corrupt  and  Illegal  Practices  Prevention 
Act.  1883,  s.  33  (2)  and  (4).  and  Sclied.  II.). 

Know'incly  Makin(;  Kai.sk  Declauatiox. — If  any  candidate  or 
Election  Agent  knowingly  nmkes  the  declaration  re<iuired  ity  the  Act 
falsely,  he  is  guilty  of  an  ottence,  and  on  conviction  tliere(jf  on  indict- 
ment he  is  liable  to  the  puni.shment  for  wilful  and  corrupt  jMjrjury. 
Such  an  oflence  is  also  a  corrupt  practice  {ihuL,  s.  33  (7)) ;  as  to  the 
punishment  and  consequences  of  which,  see  /nipra. 

In  a  recent  case  in  which  the  Election  Agent  had  omitted  to  return 
the  expenses  of  cert-ain  meetings  held  many  months  licfoi-e  the  i.ssue  of 
the  writ,  and  had  also  omitted  other  exjMMisea  which  ought  to  have  been 
returned,  the  judges  stilted  that  they  were  prepared  to  hold  the  election 
void  on  the  ground  that  the  return  was  not  a  projier  or  suflicient  return 
of  election  expenses ;  but  it  was  not  necessary  for  them  to  decide  this 
]>oint  as  the  election  was  void  upon  other  grounds  (Bodmin,  1906, 
5  O'M.  &  H.  229). 

II.   CORRUIT  PRACTICES  AT  MUNICIPAL  AND  OTHER 

ELECTIONS. 

Municipal  Elections. — The  law  as  to  corrupt  practices  at  municipal 
elections  is  assimilated  to  that  at  parliamentary  elections,  and  is  now 
based  upon  the  Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50, 
Part  IV.,  as  amended  by  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884,  47  &  48  Vict.  c.  70. 

Corrupt  practices  at  municipal  elections  are  the  same  as  at  parlia- 
mentary elections,  viz. — (1)  BriUny;  (2)  treating;  (3)  undue  influence; 
(4)  personation,  and  aiding,  abetting,  counselling,  and  procuring  the 
commission  of  the  oflence  of  personation  (see  sec.  2  and  Sched.  III.  of 
the  Act  of  1884) ;  and  (5)  knowingly  making  a  false  declaration  as  to 


40  COEKUPT  PEACTICES 

election  expenses  {ibid.,  s.  21  (5)).  Under  the  Municipal  Corporations 
Act,  1882,  s.  77,  which  is  adopted  by  the  Act  of  1884  (see  sec.  2  and  Sched, 
III.),  bribery,  treating,  undue  influence,  and  personation  include  respec- 
tively anything  done  before,  at,  after,  or  with  respect  to  a  municipal 
election,  which,  if  done  before,  at,  after,  or  with  respect  to  a  parliamentary 
election,  would  make  the  person  doing  the  same  liable  to  any  penalty, 
punishment,  or  disqualification  for  bribery,  treating,  undue  influence,  or 
personation,  as  the  case  may  be,  under  any  Act  for  the  time  being  in 
force  with  respect  to  parliamentary  elections. 

It  is  expressly  provided  by  the  Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act,  1884,  s.  2  (2),  tbat  a  person  who  commits  any 
corrupt  practice  in  reference  to  a  municipal  election  is  guilty  of  the  like 
offence,  and  is,  on  conviction,  liable  to  the  like  punishment  and  subject 
to  the  like  incapacities  as  if  the  corrupt  practice  had  been  committed  in 
reference  to  a  parliamentary  election. 

A  municipal  election  will  also  be  a\^oided  by  such  general  corruption, 
bribery,  treating,  or  intimidation,  at  the  election  as  would,  by  the 
common  law  of  Parliament,  avoid  a  parliamentary  election  (Municipal 
Corporations  Act,  1882,  s.  81). 

The  procedure  as  to  prosecutions  for  corrupt  practices  at  municipal 
elections  is  regulated  by  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884,  and  is  similar  to  that  in  force  with  regard  to 
parliamentary  elections. 

Wliere,  npon  the  trial  of  a  municipal  election  petition,  the  Election 
Court  report  that  any  corrupt  practice  other  than  treating  and  undue 
influence  has  been  committed  by,  or  with  the  knowledge  and  consent 
of,  any  candidate,  or  that  the  offence  of  treating  or  undue  influence  has 
been  committed  by  any  candidate,  that  candidate  is  not  capable  of  ever 
holding  a  corporate  office  in  the  borough,  and  if  he  has  been  elected,  his 
election  is  void ;  and  he  is  further  subject  to  the  same  incapacities  as  if, 
at  the  date  of  the  report,  he  had  been  convicted  of  a  corrupt  practice 
{ibid.,  s.  3  (1)).  Upon  the  trial  of  a  municipal  election  petition,  where 
there  is  a  charge  of  any  corrupt  practice,  the  Election  Court  must  report 
in  writing  to  the  High  Court  whether  any  of  the  candidates  has  been 
guilty  by  his  agents  of  any  corrupt  practice  in  reference  to  the  election, 
and  if  tlie  Election  Court  reports  that  he  has,  then  he  is  not  capable  of 
being  elected  to  or  holding  any  corporate  office  in  the  borough  during  a 
period  of  three  years  from  the  report,  and  if  he  has  been  elected,  his 
election  is  void  {ibid.,  s.  3  (2)). 

City  of  Lo7idon  Municipcd  Elections. — The  provisions  of  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  and  of  Part  IV.  of 
the  Municipal  Corporations  Act,  1882,  relating  to  corrupt  and  illegal 
practices  and  election  petitions,  are  expressly  applied  to  municipal 
elections  in  the  City  of  London  (see  sec.  35  of  the  Act  of  1884).  The 
provisions  of  these  two  Acts  relating  to  personation  are  applied  to 
municipal  elections  in  the  City  of  London  by  the  City  of  London  Ballot 
Act,  1887,  50  Vict.  c.  xiii.  s.  9.  For  this  purpose  "municipal  election" 
means  an  election  to  the  office  of  mayor,  alderman,  common  council-man 
or  sheriff,  and  includes  the  election  of  any  officer  elected  by  the  mayor, 
aldermen,  and  liverymen  in  common  hall  (see  sec,  35  (1)  of  the  Act  of 
1884). 

County  Council  Elections. — The  provisions  of  Part  IV.  of  the 
Municipal  Corporations  Act,  1882,  with  regard  to  corrupt  practices  at 
municipal  elections,  as  amended  by  the  Municipal  Elections  (Corrupt 
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and  Illegal  Practices)  Act,  1884,  are,  subject  to  the  necessary  modifica- 
tions, applied  to  county  council  elections  by  the  Local  Government  Act, 
1888,  51  &  52  Vict.  c.  41,  s.  75. 

Parish  and  District  Council  Elections,  etc. — The  same  provisions 
are  also  extended  by  the  Local  Grovernment  Act,  1894,  56  &  57  Vict.  c. 
73,  8.  48  (3)  and  (8),  to  parish  and  district  council  elections,  and  other 
elections  regulated  by  rules  framed  under  the  Act,  subject  to  adapta- 
tions, alterations,  and  exceptions  made  by  rules  framed  under  the  Act. 
See  also  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884,  s.  36;  the  Rural  District  Councillors  Election  Order,  1898; 
Urban  District  Councillors  Election  Order,  1898 ;  Parish  Councillors 
Election  Order,  1901 ;  Guardians  (in  London,  and  outside  London) 
Election  Orders,  1898. 

Metropolitan  Borough  Council  Elections. — The  same  provisions  are 
also  extended  to  the  elections  of  mayors,  aldermen,  and  councillors  of 
Metropolitan  boroughs  by  the  London  Government  Act,  1899,  s.  2  (4) 
and  (5),  which  incorporat<«  other  legislation  with  the  necessary  modifica- 
tions. See  the  Metropolitan  Councillors  Election  Order,  1903.  The 
result  is  that  corrupt  practices  connnitted  at  these  elections,  or  any 
of  the  elections  mentioned  above,  involve  the  same  j^nalties  and 
incapacities  as  if  committed  at  municipal  elections. 

III.   CORRUPT   PRACTICES   BY   PUBLIC  BODIES 
AND  AGENTS. 

As  to  bribery  and  corruption  of  and  by  members,  officers,  or  servants 
of  coi-porations,  councils,  boards,  commissioners,  or  other  public  bodies, 
see  the  Public  Bodies  Corrupt  Practices  Act,  1889,  52  «&  53  Vict.  c.  69 ; 
see  also  the  article  Bribery,  niUe,  vol.  ii.,  at  p.  396. 

As  to  the  i)uni8hment  of  corrupt  transactions  by  agents,  see  the 
Prevention  of  Conuption  Act,  1906,  6  Edw.  VH.  c.  34.  See  also  the 
article  Bribery,  ante,  vol.  IL,  at  p.  397. 

See  also  Acency  (Ele(Tion);  Bali/)t;  Candidate;  Election 
Commissioners;  Election  Expenses;  Election  Petition;  Illegal 
Practices  ;  Relief  (Electoral)  ;  Returning  Officer  ;  Sc^rutiny,  etc. 

[Anthoi'iticA. — See  further,  Rogers  on  Elections,  18th  ed.,  1906, 
vol.  ii.  (Parliamentary),  vol.  iii.  (Municipal,  etc.);  O'Malley  and  Hard- 
castle's  Rcporta  of  Election  Petitions,  vols,  i.-v.,  1869-1906;  Returns  of 
Controverted  Elections,  printed  by  order  of  the  House  of  Commons. 

Corruption  of  Blood. — Under  the  old  law  attiiinder  for 
treason  or  felony  involved  the  corruption  of  the  1)1(m)(1  of  the  i)ei'son 
attainted ;  that  is,  he  was  rendered  incapable  of  inheriting  lands  from 
his  ancestors,  of  retaining  those  he  wa«  in  jwssession  of,  or  of  trans- 
mitting them  to  any  heir;  further,  no  one  could  claim  through  him. 
Wliere  the  attainder  was  for  trwison  his  lands  escheated  to  the  king, 
and  where  it  was  for  felony,  to  the  lord,  suliject  to  the  king's  year  and 
day.  Tiiia  barbarous  relic  of  mediaeval  times  was  finally  abolished  by 
the  Forfeiture  Act,  1870. 

Corvee. — See  Statute  Labour. 

Cost -book  Companies.— See  Mines. 
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Cost,  Freight,  and  Insurance. — See  C.  F.  I. 

Costa  Rica. — A  Eepublic  of  Central  America,  till  1829  a  State 
of  the  Confederation  of  Central  America.  Under  the  constitution 
promulgated  December  7,  1871  (Hertslet's  State  Papers,  vol.  Ixiii.,  p. 
294),  and  frequently  amended,  the  legislative  power  is  in  a  Chamber  of 
Kepresentatives  indirectly  elected.  The  British  Regulations  of  1896  for 
Preventing  Collisions  at  Sea  apply  to  ships  of  Costa  Eica  whether 
within  or  beyond  British  jurisdiction  (St.  R.  &  0.,  Rev.  1904,  vol.  viii., 
"  Merchant  Shipping,"  p.  285). 
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The  scope  of  this  article  is  set  forth  generally  in  the  preliminary 
Table  of  Contents. 

Costs  in  bankruptcy  have  been  already  dealt  with  in  Vol.  II.,  at  p. 
52,  under  Bankruptcy.  Questions  relating  to  security  for  costs  will 
be  discussed  hereafter  under  Security  for  Costs.  Questions  as  to  the 
various  scales  on  which  costs  may  be  taxed,  and  as  to  the  allowances 
that  will  be  made,  will  be  dealt  with  under  Taxation. 

In  this  article  the  word  "costs"  is  (except  as  regards  criminal 
proceedings,  where  some  modification  of  the  proposition  is  necessary) 
restricted  to  what  is  indeed  its  proper  meaning,  namely,  such  sum  of 
money  as  the  Court  or  a  judge  orders  an  unsuccessful  litigant  to  pay  to 
his  opponent  to  compensate  the  latter  for  the  expense  to,  which  he  has 
been  put  by  the  litigation.  The  sum  so  awarded  seldom,  if  ever,  fully 
recoups  the  successful  party  for  the  expense  which  lie  has  incurred. 
The  Court  may,  if  it  think  fit,  direct  payment  of  a  lump  sum  without 
taxation  (Order  65,  r.  23),  and  this  rule  is  often  acted  on  in  chambers  in 
the  Chancery  Division.  But  in  all  ordinary  cases  when  the  Court  awards 
costs  it  directs  that  they  be  taxed;  and  a  taxing-master  very  rarely 
allows  the  full  amount  which  the  successful  party  has  to  pay  to  his  own 
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solicitor.  The  amount  allowed  on  taxation  is  called  "  taxed  costs ; "  and 
this,  as  a  rule,  is  all  that  the  unsuccessful  party  has  to  pay  to  his 
opponent.  The  difference  between  "  taxed  costs  "  and  the  amount  which 
the  successful  party  is  liable  to  pay  to  his  own  solicitor,  is  known  as 
"  extra  costs ; "  and  this  the  successfid  party  must  pay  out  of  his  own 
pocket.  Sometimes,  however,  the  Court  or  judge  orders  that  the  costs 
payable  by  one  party  to  anotlier  should  be  taxed  "  as  between  solicitor 
and  client ; "  and  then  the  taxation  is  conducted  on  a  far  more  liberal 
scale.  But  it  often  happens  that  even  after  a  taxation  of  this  kind 
the  successful  party  is  still  called  on  to  pay  some  portion  of  his  solicitor's 
bill,  e.g.  if  any  item  of  expense  has  l)een  unnecessarily  incurred. 

The  rules  relating  to  costs  in  Courts  of  equity  Imve,  from  the  earliest 
times,  been  materially  different  from  those  which  prevailed  in  Courts 
of  common  law ;  though,  in  lx)th,  the  same  general  j)rinciple  has  been 
observed,  that  tlie  successful  party  was  entitled  to  l»e  recouped  for  all 
exjMjnses  necessarily  incurred  by  reason  of  the  litigation  in  accordance 
with  the  rule  of  the  civil  law  :  "  VirtvH  ricton  in  cxpetmit  comft'innaiulvs 
est."  The  Court  of  Chancery  a.ssumed  from  its  commencement  the  power 
to  deal  with  all  (juestions  of  costs,  without  the  aid  of  the  legislature. 
Hence,  the  costs  of  a  Chancery  suit  have  always  been  in  the  discretion 
of  the  judge  who  tried  the  case ;  though  he  was  l>otnid,  of  course,  to 
exercise  his  discretion  judicially,  and  nuiterials  nuist  exist  upon  which 
the  discretion  can  be  exercised  {Civil  Scrnrc  Co-oprratirc  S<>cieti/  v. 
Ocvcral  Sterna  Navi{iiUion  Co.,  [1903]  2  K.  1$.  756 ;  /'.  Kimf  &  Co.  \. 
Gillanl  &  Co.,  [1905]  2  Ch.  7).  IJut,  in  any  Court  of  common  law, 
the  right  to  costs  is,  and  always  has  been,  entirely  the  creature  of  statute. 
The  old  general  enactments  as  to  cost*  are  repealed  as  l>eing  inconsistent 
with  the  general  discretion  as  to  costs  given  i»y  the  .ludiwiture  Acts  and 
Kules,  though  enactments  which  deal  with  any  special  right  to  costs 
IKjssessed  bv  a  ])articular  class  of  iiersons  remain  unaff'ecteil  {Ganirlt 
\.  Jim  filet/,  i878,3  App.  Caa.  944;  Ji(Hrft  v.  Clipjnuffdnle,  [1891]  2  Q.  li. 
293 ;  Judicature  Act,  1890,  53  &  54  Vict.  c.  44,  s.  5).  Again,  there  were 
formerly  Acts  entitling  parties  in  certain  cases  to  double,  or  even  treble, 
costs.  All  of  such  Acts  which  were  jwussed  prior  to  1842  were  repealed 
in  that  year  by  the  5  &  C  Vict.  c.  97,  ss.  1,  2.  But  several  such  Acts 
have  been  passed  since  1 842 ;  and  these  remain  in  force  (Hashr  v.  H'cmxI, 
1885,  54  L.  J.  Q.  B.  419).  The  Court  of  Chancery  could  always  award 
costs  as  between  solicitor  anil  client  to  a  successful  party;  but,  in  the 
absence  of  an  exi)ress  statutory  provision  to  that  effect,  the  Courts  of 
common  law  had  no  such  power  (Aiulren-s  v.  linrncg,  1888,  39  Ch.  D. 
133;  Monhie  v.  rnlmcr,  1870,  L.  K.  6  Ch.  22,  32). 

By  the  Bublic  Authorities  Protection  Act,  1893,  56  &  57  Vict.  c.  61, 
8.  1  (//),  (r),  {<l),  judgment  for  the  defendant  in  an  action  against  a  public 
authority  carries  costs  as  l»etween  solicitor  and  client;  as  to  the  effect 
and  construction  of  the  Act,  see  Harrop  v.  Mm/or  of  Os.<ietf,  [1898]  1  Ch. 
525;  Fielden  v.  Aforln/  Corpii.,  [1899]  1  Cli.  1;*  [1900]  A.  C.  133; 
Ambler  v.  Rroflfortl  Corpn.,  [1902]  2  Ch.  585;  Xortk  Metropolitan  Tram- 
ways V.  Lonilon  Count II  Cmneil,  [1898]  2  Ch.  145;  Shaw  v.  Herts  Cminty 
CmineU,  [1899]  2  Q.  *B.  282:  Roberts  v.  Ginjrfai  District  Conmil,  [1899] 
1  Ch.  583;  ilnd.,  2  Ch.  608;  The  Johannexbuvfj,  [1907]  V.  65.  The 
Court  may,  however,  deprive  the  defendjint  of  costs  altogether  {Bodoek 
v.  Ramsey  Urban  Cmineil,  [1900]  2  Q.  B.  616),  and  the  Act  does 
not  apply  to  appeals  (Ambler  v.  Bradford  Corjm.),  nor  to  interlocutory 
applications  {Fielden  v.  Morley  Coiyn.),  nor  to  the  case  of  an  independent 
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contractor  doing  imder  contract,  and  for  his  own  profit,  work  which  a 
public  authority  has  been  authorised  to  do  {T.  Tilling  v,  Dick  Kerr  &  Co., 
[1905]  1  K.  B.  562) ;  secus,  where  a  private  defendant  is  acting  under 
the  instructions  of  a  local  authority  {Grccnuiell  v.  Hoivell,  [1900]  1  Q.  B. 
535).  As  to  the  costs  on  a  payment  into  Court,  see  Smith  v.  Northleach 
Rural  District  Council,  [1902]  1  Ch.  197. 

I.  Costs  in  the  Chancery  Division. 

In  the  Chancery  Division  no  action  can  be  tried  with  a  jury.  Hence 
the  one  leading  rule  which  governs  all  questions  of  costs  in  this  Division 
is  that  laid  down  in  Order  65,  r.  1 :  "  The  costs  of  and  incident  to  all 
proceedings  in  the  Supreme  Court,  including  the  administration  of 
estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or  judge." 
But  the  rule  is  subject  to  this  qualification,  that — 

An  executor,  administrator,  trustee,  or  mortgagee  who  has  not 
unreasonably  instituted  or  carried  on  or  resisted  any  proceedings  is  not 
to  be  deprived  of  any  right  to  costs  out  of  a  particular  estate  or  fund  to 
which  he  would  have  been  entitled  according  to  the  rules  acted  on  in 
the  Chancery  Division  prior  to  October  24,  1883.  Where  the  pro- 
ceedings are  taken  under  some  statute  which  provides  how  the  costs  are 
to  be  borne,  e.g.  under  one  of  the  many  statutes  enabling  public  bodies 
to  take  land  compulsorily  for  the  purpose  of  their  undertaking,  the  costs 
of  course  follow  the  statutory  rule ;  but  where  the  Act  is  silent  as  to 
costs,  the  Court  has  power  to  deal  with  them  (Judicature  Act,  1890, 
53  &  54  Vict.  c.  44,  s.  5  ;  In  re  Fisher,  [1894]  1  Ch.  450 ;  In  re  Wrexham, 
Mold,  and  Connalis  Quay  Rly.,  [1900]  1  Ch.  261 ;  and  see  In  re  Schmarr, 
[1902]  1  Ch.  326). 

But  although  costs  in  the  Chancery  Division  are  said  to  be  always 
in  the  discretion  of  the  Court,  yet  there  is  one  limitation  on  its  power. 
The  judge  can  give  judgment  for  the  plaintiff  with  costs ;  or  can  give 
him  judgment  without  costs  {i.e.  leave  each  party  to  pay  his  own  costs) ; 
or  he  can,  under  very  special  circumstances,  give  judgment  for  the 
plaintiff  and  make  him  pay  all  the  costs,  though  of  course  such  cases  are 
very  rare  (see  Norman  v.  Johnson,  1860,  29  Beav.  77 ;  54  E.  E.  555 ; 
Wootton  V.  Wootton,  1869,  W.  N.  175).  But  the  Court  cannot  (where 
no  estate  or  fund  is  in  litigation)  dismiss  an  action  and  order  the 
defendant  to  pay  all  the  costs,  though  it  may  order  him  to  pay  the  costs 
of  some  particular  portion  of  the  proceedings  in  which  he  has  been  in 
the  wrong,  though  successful  on  the  main  question  in  the  action ;  see 
Dicks  V.  Yates,  1881,  18  Ch.  D.  76 ;  In  re  Foster  v.  Gt.  Western  Rly.  Co., 
1882,  8  Q.  B.  D.  515  ;  Witt  v.  Corcoran,  1876,  2  Ch.  D.  69  ;  and  the  same 
principle  applies  in  the  County  Court  {Andreio  v.  Grove,  [1902]  1  K.  B. 
625).  And  though  the  Court  may  have  no  jurisdiction  to  entertain  an 
application  made  to  it,  it  still  has  jurisdiction  to  dismiss  the  application 
with  costs  {In  re  Isaac,  1838,  4  Myl.  &  Cr.  11 ;  41  E.  li.  5 ;  48  B.  E.  1 ; 
In  re  Bombay  Civil  Fund  Act,  1882,  1888,  40  Ch.  D.  288). 

In  the  absence  of  any  special  circumstances,  however,  a  judge  of  the 
Chancery  Division  generally  exercises  his  discretion  in  such  a  way  as  to 
throw  the  costs  (or  at  all  events  all  the  general  costs  of  the  action)  on 
the  unsuccessful  party.  When  at  the  trial  costs  are  given  generally, 
without  any  reservation,  this  will  include  the  costs  of  all  accounts  and 
inquiries  {q.v.)  requisite  for  carrying  out  the  judgment  {Krchl  v.  Park, 
1875,  L.  E.  10  Ch.  334);  and  where,  in  an  action  against  two  defendants, 
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no  order  being  made  against  one,  the  other  is  ordered  to  pay  the  plaintiff's 
costs,  such  costs  inchide  the  plaintiffs  costs  of  his  unsuccessful  claim 
against  the  co-defendant  {Kelbjs  Directories,  Ltd.,  v.  Gavin  &  Lloyds, 
[1901]  2  Ch.  763). 

But  in  Chancery  proceedings  it  not  unfrecjuently  happens  that  the 
costs  are  divided ;  one  party  receiving  costs  up  to  a  particular  stage  of 
the  proceedings,  and  the  other  all  costs  incurred  after  that  stage  was 
reached.  The  order  as  to  costs  is  generally  made  at  the  trial ;  but  if  the 
further  consideration  of  the  cause  l>e  adjourned,  the  question  of  costs  will 
often  be  reserved  as  well.  Or  the  judge  may  at  the  trial  give  the  plaintiff 
the  costs  of  the  action  up  to  judgment,  and  reserve  the  subsequent  costs. 
Or,  on  the  further  consideration  of  the  action,  he  may  give  the  costs  up 
to  the  judgment  to  the  plaintiff  and  the  subse<iuent  costs  to  the  defend- 
ant. When  an  iiujuir}'  as  to  damt^^es  is  directed,  it  is  usual  to  reserve 
the  costs  of  the  inquiry,  so  that  tlie  Court  may  retain  control  over  them 
and  see  that  they  are  not  excessive  {Slack  v.  Midhtnd  Bit/.  Co.,  1880,  IG 
Ch.  1).  81). 

Where  each  party  is  partly  successful  and  jwirtly  unsuccessful,  and 
the  Court  aceonhngly  divides  the  costs,  it  may  do  so  in  two  ways,  and 
there  are  two  distinct  fonns  of  order  in  use  in  the  Chancery  Division 
for  this  purjwse.  In  one  the  plaintiff'  gets  the  costs  of  one  issue,  or  of 
one  part  of  his  claim,  as  ttie  case  may  be,  and  the  defendant  of  the  other. 
There  is  nothing  in  the  terms  of  the  order  to  show  that  one  is  more 
important  than  the  other,  nor  has  the  master  any  jwwer  to  discriminate 
l>etween  them.  He  therefore  ihvides  the  general  costs  in  moieties,  Imt 
gives  to  each  party  sucli  part  of  every  affidavit  or  document  as  relates 
to  that  part  of  the  case  on  which  he  lias  succee(le<l,  disallowing  the  rest. 
Wliere,  on  the  other  hand,  the  Court  consitlers  either  party  entitled  to 
more  than  this,  tlie  order  gives  him  "  the  costs  of  the  action  except  so 
far  as  they  have  l)een  increased  by  the  unsuccessful  issue."  This  gives 
him  all  tlie  general  costs,  but  the  master  eliminates  everything  relating 
to  the  i.ssue  on  which  he  failed  (see  Jenkiiis  v.  Jackson,  [1891]  I  Cli.  89, 
and  the  taxing-master's  note  in  that  case,  p.  92;  Knight  v.  Pursell,  1879, 
W.  N.  182;  49  L  J.  Ch.  120;  Harlcy  v.  Hunt,  1887.' W.  N.  184;  Seton, 
264,  6th  ed.).  The  Court  has  power,  instead  of  each  item  being 
apiwrtioned  by  the  taxing-master,  to  direct  that  the  wliole  costs  when 
taxed  shall  Ix)  lM)rne  by  the  parties  in  certain  pmjwrtions  (Order  65.  r.  2), 
but  this  does  not  alter  tlie  Chancery  rule  as  laid  down  in  Jcnkin.'^  v. 
JncJcmn{Toild\.  N.E.  Ji/y.  Co.,  190.S,  87  L  T.  710;  88  ilml.  112;  [190;{] 
W.  N.  30;  and  see  also  He  Pollard,  [1902]  W.  N.  49).  Where  a  claim 
and  counter-claim  are  both  dismissed  with  costs,  tlie  plaintiff  (in  tlie 
absence  of  any  sjwcial  direction)  jxiys  the  general  costs  of  the  action,  and 
the  defendant  pays  only  the  additional  costs  occasioned  by  the  counter- 
claim (Saner  v.  Bilton,  1879,  II  Ch.  I). 416;  Masim  v.  BraUini,  1880, 15  Ch. 
I).  287);  and  so,  where  both  claim  and  counter-claim  have  been  success- 
ful, the  plaintiff  will  get  the  general  costs  of  the  action,  thougli  the 
result  of  tlie  litigation  as  a  whole  may  he  in  favour  of  the  defendant ; 
but  the  plaintiff  will  not  recover  as  costs  of  the  action  any  costs  which 
are  fairlv  attributable  to  the  counter-claim  {In  re  Broini,  Ward  v.  Morsr, 
1883,  23  Ch.  D.  377). 

Costs  which  a  party  is  entitled  to  receive  may  be  deducted  or  set  off' 
against  costs  which  he  is  liable  to  pay,  and  full  provision  is  made  by  the 
rules  for  this  purpose;  see  Order  65,  r.  27  (21). 

So,  costs  which  a  party  is  ordered  to  pay  personally  may  be  set  off" 
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against  costs  which  he  is  entitled  to  receive  out  of  a  fund  in  Court 
{Batten  v.  Wcdgivood  Coal  Co.,  1884,  28  Ch.  D.  317).  Costs  may  be  set 
off  against  money  payable  by  the  party  to  whom  the  costs  are  due 
{Pringle  v.  Gloag,  1879,  10  Ch.  D.  676),  but  not  against  sums  due  on 
an  unascertained  account  {Whalley  v.  Bamage,  1863,  8  L.  T.  499). 
There  is  no  right  of  set-off  against  costs  or  money  payable  in  a  separ- 
ate and  distinct  proceeding  {Ex  parte  Griffin,  In  re  Adams,  1880, 
14  Ch.  D.  37;  Hassell  v.  Stanley,  [1896]  1  Ch.  607;.  David  v.  Rees, 
[1904]  2  K.  B.  435).  Costs  payable  in  two  suits,  in  which  the  same 
estate  was  being  administered,  were,  however,  allowed  to  be  set  off 
{Lee  V.  Pain,  1845,  4  Hare,  255 ;  67  E.  E.  619 ;  67  K  K  41). 

A  set-off  may  be  allowed  notwithstanding  the  solicitor's  lien 
(Order  65,  r.  14) ;  this  rule  does  not,  however,  apply  to  costs  in 
distinct  and  independent  proceedings  {Hassell  v.  Stanley,  [1896]  1  Ch. 
607 ;  Blakcy  v.  Latham,  1889,  41  Ch.  D.  518 ;  Edivards  v.  Hope,  1885, 
14  Q.  B.  i).  922;  David  v.  Bees,  [1904]  2  K.  B.  435);  nor  does  it 
apply  to  the  House  of  Lords  {Bussell  v.  Bussell,  [1898]  A.  C.  307). 

If  the  plaintiff,  in  an  action  in  the  Chancery  Division,  is  suing  to 
enforce  a  legal  right,  the  judge  still  has  a  discretion  to  deal  with  the 
costs,  but  he  will  almost  invariably  exercise  it  by  letting  the  costs 
follow  the  event  {Cooper  y.  Whittinqham,  1880,  15  Ch.  D.  501;  Upmann 
V.  Forester,  1883,  24  Ch.  D.  231 ;  Walter  v.  Steinkopff,  [1892]  3  Ch.  489 ; 
American  Tobacco  Co.  v.  Guest,  [1892]  1  Ch.  630). 

Where  there  is  a  fund  or  estate  to  be  administered,  and  the  case 
involves  a  question  of  construction,  on  which  it  is  necessary  to  obtain 
a  decision,  the  plaintiff  will  often  have  his  costs  out  of  the  fund,  even 
though  his  contention  fails  {Wedgivood  v.  Adams,  1844,  8  Beav.  103;  50 
E.  K.  41 ;  Leiqhton  v.  Leighton,  1874,  L.  E.  18  Eq.  458  ;  Butcher  v.  Pooler, 
1883,  24  Ch.  b.  273). 

If,  during  the  action,  the  defendant  offers  to  submit  and  pay  the 
costs  up  to  that  time,  the  Court  will  not  give  the  plaintiff  the  costs 
subsequently  incurred  if  he  persists  in  bringing  the  action  to  trial 
(Colburn  v.  Simms,  1843,  2  Hare,  543;  67  E.  E.  224;  62  E.  E.  225; 
Fradella  v.  Weller,  1831,  2  Euss.  &  M.  247;  39  E.  E.  388;  34  E.  E.  81); 
but  a  defendant  who  desires  to  stay  his  liability  to  costs  must  make 
a  "clear,  unconditional  offer,  equivalent  to  the  whole  right  of  the 
plaintiff  at  the  time"  {Trotter  v.  Maclean,  1879,  13  Ch.  D.  p.  588, 
per  Fry,  J.;  and  see  Nichols  v.  Evens,  1883,  22  Ch.  D.  611,  where  the 
defendant  paid  money  into  Court).  Similarly,  an  unconditional  offer 
by  the  defendant  before  action  of  all  the  relief  which  the  plaintiff 
ultimately  succeeds  in  obtaining  will  often  deprive  the  latter  of  the 
costs  {Milliwjton  v.  Fox,  1838,  3  Myl.  &  Cr.  352 ;  40  E.  E.  956 ;  45  E.  E. 
271). 

Where  a  plaintiff  claims  on  the  ground  of  fraud,  the  judgment  or 
dismissal  will  almost  invariably  be  with  costs  {New  Brunswick,  etc..  Illy. 
Co.  V.  Conyheare,  1862,  9  H.  L.  C.  711);  and  even  if  he  obtains  relief 
and  the  costs  of  the  action  generally,  he  will  be  ordered  to  pay  the  costs 
occasioned  by  charges  of  fraud  which  he  has  failed  to  substantiate 
{London  Bank  of  Australasia  v.  Lempridre,  1873,  L.  E.  4  P.  C.  572 ;  9  Moo. 
P.  C.  (N.  S.)  426 ;  17  E.  E.  574 ;  Parker  v.  McKenna,  1874,  L.  E.  10  Cli. 
96).  So,  if  a  successful  defendant  makes  groundless  charges  of  fraud 
{Wright  V.  Hoivard,  1823,  1  Sim.  &  St.  190;  57  E.  E.  76;  24  E.  E.  169). 
And,  generally,  it  may  be  said  that  where  costs  are  occasioned  by  the 
misconduct  of  either  party,  that  party  must  bear  them,  and  where  by 
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the  misconduct  of  both  parties,  neither  party  will  have  costs  {Paii-  v. 
Zovegrove,  1858,  4  Jiir.  N.  S.  600,  per  Kindereley,  V.-C). 

Again,  a  plaintiff  who  raises  his  case  in  a  needlessly  expensive  way 
will  be  disallowed  the  extra  costs  thus  occasioned,  or  may  even  lose  the 
whole  costs  of  the  action ;  and,  indeeil,  it  is  a  general  rule  that  the  costs 
of  unnecessary  proceedings  must  be  paid  by  the  party  who  occasioned 
them.  See,  as  to  disallowing  the  costs  of  improper,  vexatious,  or 
unnecessary  matter  in  do3umeuts  or  pleadings.  Order  65,  r,  27  (-0); 
Order  19,  rr.  2,  5  and  27 ;  Order  38,  r.  'S  ;  and  costs  improi>erly  or  need- 
lessly incurred  may,  in  a  proper  case,  be  thrown  on  the  solicitor  of  the 
party  personally  (Order  65,  r.  11;  Braim  v.  Bnrdett,  1888.  37  Ch.  D. 
207;  40  Ch.  D.  244;  Harbin  v.  Mastcrmnn,  [1896]  1  Ch.  351). 

If  a  person  is  unnecessarily  made  a  defendant,  although  he  may  have 
an  interest  in  the  subject-matter  of  the  action,  he  will  be  entitled  to  his 
costs  from  the  plaintiff.  The  rules  laid  down  by  Komilly,  M.K.,  m.Ford 
V.  C/iesterJield,  1853,  16  Heav,  516;  51  E.  li.  878,  as  to  disclaiming 
defendants  still  guide  the  discretion  of  the  judge  (see  Bai/  v.  Gndtieon, 
1876,  2  Ch.  D.  209;  Greene  v.  Foder,  1882,  22  Ch.  1).  566).  It  is  not 
"  necessary  that  every  defendant  shall  be  interested  as  to  all  the  relief 
prayed  for"  (Order  16,  r.  5).  But  it  is  vexatious  to  make  a  person  jmrty 
to  an  action  merely  for  the  purpose  of  praying  costs  against  him,  and 
such  a  proceeding  will  be  strongly  discouraged  (Burstall  v.  Beiifits,  1884, 
26  Ch.  D.  35). 

Parties  representing  the  same  interest,  if  they  sever  their  defences, 
will  not,  except  under  special  circumstances,  lje  allowed  separate  sets  of 
costs,  but  one  set  only  between  or  amongst  them  {HikjIus  v.  AV//,  1855, 
20  Beav.  397 ;  52  E.  K.  655).  So  in  an  administration  action  where 
any  of  the  persons  entitled  have  assigned  or  encumbered  their  shares, 
the  rule  is  that  the  assignor  and  assignee  are  only  entitled  to  one  set  of 
costs,  viz.,  those  of  the  assignors,  but  the  amount  of  such  costs  is  paid  to 
the  assignees  (6^-m/?/  v.  Larmdcr,  1848,  11  lieav.  417;  50  E.  R  878); 
and  the  same  princii)le  is  applied  in  actions  for  sale  in  lieu  of  })artition 
iC<iUon  V.  Bitnk^,  [1893]  2  Ch.  221 ;  Ana II  v.  Ridfe,  [1896]  W.  N.  9  ;  but 
see  contra,  Belchrr  v.  Williavis,  1890,  45  Ch.  L).  510). 

The  costs  of  motions  usually  follow  the  rules  laid  down  by  Leach, 
V.-C,  in  1823,  the  effect  of  which  is  that  the  party  who  succeeds  on  the 
motion,  and  he  alone,  will  have  his  costs  as  costs  in  the  action  (1  Sim.  & 
St.  357). 

Where,  however,  a  motion  is  rendered  necessary  by  the  default  «)f 
the  moving  party,  or  he  is  asking  for  some  indulgence,  he  will,  though 
successful,  have  to  pay  the  costs  of  the  application  {Merry  v.  NickaUs, 
1873,  L.  K.  8  Ch.  205;  Cooj^er  v.  Cooper,  1876,  2  Ch.  D.  492).  So,  the 
costs  of  a  motion  to  commit  for  contempt  will  generally  l)e  thrown  on 
the  guilty  party,  though  such  motions,  wiiere  the  contempt  is  a  trumpery 
one  and  no  committal  is  really  asked  for,  are  not  encouraged,  and  the 
Court  may  even  make  the  moving  party  pay  them  {riatiny  Co.  v.  F<(r- 
quharson,  1881, 17  Ch.  D.  49).  Where  a  motion  has  been  ordered  to  stand 
to  the  trial,  and  is  not  then  mentioned,  the  costs  of  it  will  be  treated  as 
costs  in  tlie  action,  and  dealt  with  accordingly;  but  where  the  motion 
has  been  disposed  of  but  the  costs  reserved,  they  will  not  be  allowed 
unless  specially  mentioned  and  provided  for  in  the  judgment  {Bntuli 
Natural  Premium  Provident  Association  v.  Bj/water,  [1897]  2  Ch.  531). 
As  to  the  costs  of  the  necessary  proceedings  in  chambers  for  working 
out  the  judgment  of  the  Court,  see  Order  55,  r.  58;  Order  65,  r.  27  (12), 
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(13),  (16),  (23),  (24);  Sharp  v.  Lush,  1879, 10  Ch.  D.  468;  Day  v.  Batty, 
1882,  21  Ch.  D.  830 ;  In  re  Knight,  1887,  57  L.  T.  238. 

The  judge  may  order  the  costs  which  he  awards  to  be  taxed  in  any 
one  of  three  ways  : — 

1.  As  between  party  and  party ;  2,  as  between  solicitor  and  client ; 
or  3,  as  between  solicitor  and  client,  but  with  the  addition  of  charges 
and  expenses  properly  incurred,  but  which  strictly  are  not  costs  of  suit. 

1.  Costs  as  hetweeii  Party  and  Party. — Whenever  a  judge  simply 
directs  that  costs  be  taxed  without  any  further  direction,  they  will 
be  taxed  as  between  party  and  party;  although  it  may  be  that  the 
party  to  whom  the  costs  are  awarded  would,  according  to  the  ordinary 
practice  of  the  Court,  be  entitled  to  his  costs  as  between  solicitor  and 
client,  or  to  his  costs,  charges,  and  expenses.  Such  a  party  must  take 
care  that  the  proper  direction  is  expressly  inserted  in  the  judgment  or 
order ;  if  it  is  not,  the  taxation  will  be  the  ordinary  one  between  party 
and  party. 

The  general  principle  of  such  a  taxation  is  that  the  successful  party 
shall  receive  only  such  costs  as  were  necessary  to  enable  him  to  conduct 
the  litigation.  Charges  incurred  merely  for  conducting  it  more  con- 
veniently are  deemed  "luxuries,"  and  must  be  paid  by  the  party 
incurring  them  {Smith  v.  Bulkr,  1875,  L.  K.  19  Eq.  473).  Thus  the 
costs  of  employing  a  third  counsel  (Smith  v.  Puller,  supra  ;  Pearce  v. 
Lindsay,  1860,  1  De  G.,  F.  &  J.  573  ;  45  E.  R.  483 ;  Kirkwood  v.  Webster, 
1878,  9  Ch.  D.  239),  or  the  payment  of  a  special  retainer  {Green  v.  Briggs, 
1849,  7  Hare,  279;  68  E.  E.  114;  Smith  v.  Earl  of  Effingham,  1847, 
10  Beav.  378 ;  50  E.  R.  627 ;  Be  Parsmi,  [1901]  2  Ch.  176),  or  the  cost 
of  drawings  of  exhibits  affixed  to  the  margin  of  briefs  {Smith  v.  Puller, 
supra),  will  not  be  allowed  except  under  very  special  circumstances. 

2.  Costs  as  hetvjecn  Solicitor  and  Client. — When,  on  the  other  hand, 
costs  are  directed  to  be  taxed  as  between  solicitor  and  client,  a  much 
more  liberal  allowance  will  be  made,  and  the  party  in  whose  favour  such 
an  order  is  made  will  be  entitled  to  receive  all  such  costs  as  a  solicitor 
would  reasonably  incur  in  the  ordinary  conduct  of  his  client's  case.  The 
order  does  not  necessarily  mean,  however,  that  all  costs  which  the 
solicitor  is  entitled  to  against  his  client  are  to  be  allowed,  but  the  allow- 
ance will  vary  according  to  the  circumstances  of  the  case,  regard  being 
had  to  the  position  of  the  parties  and  the  fund  out  of  which  the  costs 
are  to  be  paid.  Sometimes  the  words  "and  consequent  thereon,"  or 
"  and  relating  thereto,"  or  both  sets  of  words,  are  added  after  the  words 
"  as  between  solicitor  and  client,"  the  effect  being  to  give  a  wider  range 
to  the  taxation.  Where  the  costs  are  to  be  paid  out  of  the  party's  own 
fund,  all  the  above  words  may  properly  be  inserted,  and  in  acting 
upon  them  the  taxing-master  will  use  his  discretion  according  to  the 
circumstances  as  to  the  extent  of  the  allowance  (Seton,  257,  6th  ed.). 

An  order  for  taxation  as  between  solicitor  and  client  is  seldom  made 
between  hostile  litigants,  and  indeed  it  was  formerly  doubted  how  far 
the  Court  had  power  to  make  such  an  order  where  there  was  no  fund  or 
estate  to  be  administered  and  no  fiduciary  relation  between  the  parties. 
It  has  since  been  held,  however,  that  there  is  jurisdiction  to  order  pay- 
ment of  the  whole  costs  of  the  action  as  between  solicitor  and  client, 
though  the  power  is  rarely  exercised  {Andreivs  v.  Barries,  1888,  39  Ch.  D, 
133).  The  costs  of  particular  proceedings  in  an  action,  however,  e.g. 
costs  occasioned  by  the  introduction  of  scandalous  matter,  are  not 
unfrequently  ordered  to  be  paid  as  between  solicitor  and  client,  to  mark 
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the  Court's  disapproval  of  such  practices.  And  in  proceedings  for 
administration,  or  for  the  determination  of  some  question  of  construc- 
tion arising  on  a  deed  or  will  (now  usually  disposetl  of  on  an  originating 
summons),  costs  as  between  solicitor  and  client  are  generally  allowed  out 
of  the  estate  to  the  following  persons: — (1)  Trustees,  executors,  and 
administrators ;  (2)  the  plaintiff"  in  a  creditor's  action  when  the  estate  is 
insolvent ;  (3)  the  plaintiff'  in  a  legatee's  action  when  the  estate  proves 
insufficient  to  pay  the  legacies  in  full.  The  costs  of  such  proceedings, 
too,  are  by  consent  often  allowed  to  all  parties  as  between  solicitor  and 
client  out  of  the  estate.  If  a  fund  prove  insufficient  for  payment  of  all 
the  costs  of  administration  proceedings,  those  of  the  trustee  or  adminis- 
trator will  have  priority  {Re  Griffith,  [1904]  1  Ch.  807).  If  the  proper 
parties  liave  been  served,  the  Court  has  the  same  jurisdiction  over  the 
costs  in  these  cases  as  in  an  administration  action  commenced  by  writ  {In 
re  Medland,  1889,  41  Ch.  D.  476).  As  to  the  statutory  right  of  a  public 
authority  to  solicitor  and  client  costs  of  an  action  against  them  which 
fails,  see  ante,  p.  43. 

3.  Costs,  Charges  ami  Expenses. — In  addition  to  their  costs  as  between 
solicitor  and  client,  trustees,  executors  and  administrators  are  usually 
allowed  all  other  costs,  charges  and  expenses  properly  incurred  by  them 
in  the  execution  of  the  trust  or  the  administration  of  the  estate. 

The  charges  and  expenses  of  trustees  are  not  "  costs  incident  to  pro- 
ceedings in  the  Supreme  Court,"  and  are  not  therefore  witiiin  the 
provisions  of  Order  65,  r.  1,  and  consequently  not  in  the  discretion  of 
the  Court  in  the  ordinary  sense  of  the  term.  Of  course,  the  Court  may 
deprive  a  trustee  of  his  costs,  charges  and  expenses,  but  such  an  order 
is  only  made  under  very  special  circumstances,  antl  when  the  trustee 
has  been  guilty  of  serious  misconduct  {In  re  Cfininrl/,  Joufs  v.  Chenndl, 
1878,  8  Ch.  D.  492,  Turn4n'  v.  Hancock,  1882.  20  Ch.  D.  303;  In  re 
Beildor,  [1893]  1  Ch.  547);  or  the  Court  may  even  go  further  and  order 
him  to  pay  all  the  costs,  though  such  onlers  are  mre ;  see,  for  an 
instance.  In  re  Skinner,  [1904]  1  Ch.  289,  where  the  trustee's  misconduct 
was  the  whole  cause  of  the  action. 

Similarly  a  mortgagee  is  entitled  to  all  costs,  charges  and  expenses 
properly  incurred  by  him  in  relation  to  the  mortgage,  and,  if  not  paid, 
he  adds  them  to  his  security.  It  is,  in  fact,  part  of  the  contract  between 
a  trustee  and  his  ccstui-que  trust,  and  between  mortgagor  and  mortgagee, 
that  the  trustee  or  mortgagee  shall  be  allowed  all  pro|)er  costs,  charges 
and  expenses  connected  with  the  trust  or  mortgage ;  and  neither  can  be 
deprived  of  this  right,  except  for  serious  misconduct  {Cottcrell  v.  Stratton, 
1872,  L  K.  8  Ch.  295 ;  Turner  v.  Hancock,  supra).  In  a  priority  suit 
between  incumbrancers,  the  general  rule  is  that  the  costs  follow  the 
mortgages,  unless  the  Court  in  its  discretion  otherwise  orders  {Harpham 
V.  Sluicklock,  1881,  19  Ch.  D.  p.  215,;jrr  Jessel,  M.R.).  As  to  costs  of 
a  debenture-holder's  action,  see  Re  Nno  Zcalaiul  Midland  Rly.  Co.,  [1901] 
2  Ch.  357;  Re  Clayton  EngimcHng  Co.,  [1904]  W.  N.  28 ;  iee  W.  C. 
Hornc  &  Sms,  [1906]  1  Ch.  271. 

[Authorities. — Morgan  and  Wurtzburg  on  Casts  in  Chancery,  1882; 
Daniell's  Chancery  Practice,  vol.  i.  p.  953,  7th  ed.,  1901;  Annual 
Practice.] 

II.  Costs  in  the  King's  Bench  Division. 

The  right  to  costs  in  any  action  in  the  King's  Bench  Division  is 
governed  by  two  considerations — 1.  Was  the  action  tried  by  a  judge 
VOL.  IV.  4 
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with  a  jury,  or  by  a  judge  alone  ?  2.  Was  the  action  of  such  a  kind 
that  it  could  have  been  brought  in  the  County  Court  ? 

1.  If  the  action  be  tried  by  a  judge  alone,  he  has  full  discretion  to 
dispose  of  the  costs ;  the  rules  which  govern  the  discretion  of  a  judge 
of  the  Chancery  Division  {ante,  pp.  44,  45)  will  guide  him  in  his 
decision;  and,  in  theory  at  all  events,  he  must  in  each  case  make  an 
order  disposing  of  the  costs.  He  must  not,  however,  apply  a  general 
rule  which  in  fact  excludes  the  exercise  of  a  discretion  {Bew  v.  Beio, 
[1899]  2  Ch.  467).  Materials  must  exist  upon  which  the  discretion  can 
be  exercised  (C.  S.  Co-operative  Society  v.  General  Steam  Navigation  Co., 
[1903]  2  K  B.  756;  F.  King  &  Co.  v.  Gillard  &  Co.,  [1905]  2  Ch.  7); 
and  his  discretion  must  be  exercised  judicially.  But  if  the  action  be 
tried  by  a  judge  with  a  jury,  then,  by  the  express  provision  of  Order 
65,  r.  1,  "the  costs  shall  follow  the  event,  unless  the  judge  by  whom 
such  action  is  tried  shall  for  good  cause  otherwise  order."  Hence  in 
sucli  a  case,  if  a  plaintiff  has  obtained  a  verdict,  even  for  nominal 
damages,  he  need  not  ask  for  costs ;  if  nothing  is  said  about  costs,  the 
plaintiff  will  receive  them.  It  is  for  the  defendant's  counsel  to  apply 
to  the  judge,  as  soon  as  the  verdict  is  given,  for  an  order  depriving  the 
plaintiff  of  his  costs.  As  a  rule  such  an  order  will  only  be  made  where 
"  contemptuous "  damages,  such  as  a  farthing  or  a  shilling,  have  been 
given,  and  not  always  then.  There  must  be  some  "  good  cause,"  beside 
the  smallness  of  the  damages,  to  give  the  judge  jurisdiction  to  make 
such  an  order ;  something  either  in  the  conduct  of  the  parties  or  in  the 
facts  of  the  case  which,  in  spite  of  the  finding  of  the  jury,  makes  it  more 
just  that  the  costs  should  not  follow  the  event  {Jones  v.  Curling,  1884, 
'l3  Q.  B.  D.  262;  Huxley  v.  West  London  Extension  Ely.  Co.,  1889,  14 
App.  Cas.  26). 

There  is  one  exception  to  these  general  rules :  by  sec.  1  of  the 
Slander  of  Women  Act,  1891,  54  &  55  Vict.  c.  51,  in  any  action  for 
words  spoken  and  made  actionable  by  that  Act,  "  a  plaintiff  shall  not 
recover  more  costs  than  damages,  unless  the  judge  shall  certify  that 
there  was  reasonable  ground  for  bringing  the  action."  Hence,  in  this 
case  it  is  necessary  for  the  plaintiffs  counsel  to  ask  for  a  certificate, 
unless  the  verdict  is  so  large  that  it  clearly  exceeds  the  amount  at 
which  the  costs  of  the  action  will  be  taxed.     The  provisions  of  section 

1  (&)  of  the  Public  Authorities'  Protection  Act,  1893,  56  &  57  Vict.  c. 
•61,  which  enact  that  "  where  any  action  is  commenced  against  any  person 
for  any  act  done  in  pursuance  or  execution  or  intended  execution  of  any 
Act  of  Parliament,  or  of  any  public  duty  or  autliority,  or  in  respect  of 
any  alleged  neglect  or  default  in  the  execution  of  any  such  Act,  duty 
or  authority,  and  judgment  is  obtained  by  the  defendant,  it  shall  carry 
costs  to  be  taxed  as  between  solicitor  and  client,"  do  not  deprive  the 
judge  of  his  power  over  costs,  whether  the  action  be  tried  with  or 
without  a  jury  {Bostoch  v.  Ramsey  U.  D.  C,  [1900]  1  Q.  B.  357;  [1900] 

2  Q.  B.  616;  Leekhampton  Quarries  Co.  v.  Ballinger,  1905,  93  L.  T.  93). 

If  the  judge  thinks  fit  to  make  an  order,  that  order  is  not  necessarily 
that  each  party  shall  pay  his  own  costs.  He  may  for  very  good  cause 
order  that  the  successful  plaintiff  shall  pay  the  defendant's  costs,  as 
well  as  his  own  {per  Bramwell,  L.J.,  15  Ch.  D.,  at  p.  41 ;  and  see  Myers 
V.  The  Financicd  JVews,  1888,  5  T.  L.  E.  42);  and  where  there  has  been 
a  new  trial,  the  judge  who  tries  the  case  the  second  time  may,  in  the 
absence  of  any  special  order  by  the  Court  of  Appeal,  direct  that  the 
successful  plaintiff  shall  pay  the  whole  costs  of  both  trials  {Harris  v. 
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Fetherick,  1879,  4  Q.  B.  D.  611).  But,  of  course,  such  an  order  would 
only  be  made  in  an  extreme  case,  and  where  the  plaintiff  has  grossly 
misconducted  himself  (see  Norman  v.  Johnson,  1860,  29  Beav.  77 ;  54 
E.  E.  555).  A  successful  defendant  may  also  be  deprived  of  his  costs 
{Sutcliffe  V.  Smith,  1886,  2  T.  L  R.  881 ;  Bostock  v.  Bamscij  U.  D.  C, 
supra),  if  there  be  good  cause  {Granville  &  Co.  v.  Mrth,  1903,  72  L.  J. 
K,  B.  152;  88  L.  T.  9).  But  he  cannot  under  any  circumstances  be 
made  to  pay  the  whole  costs  of  the  action  {Dicks  v.  Yates,  1881,  18 
Ch.  D.  76,  85 ;  In  re  Foster  v.  Great  Western  Rly.  Co.,  1882,  8  Q.  B.  D., 
at  pp.  521,  522). 

So,  too,  if  the  judge  makes  an  order  under  Order  65,  r.  1,  he  is  not 
bound  to  deal  with  the  whole  costs  of  the  action.  He  may  for  good 
cause  deprive  a  successful  party  of  a  portion  of  his  costs,  leaving  the 
rest  to  follow  the  event.  Thus  the  judge  may  order  a  successful  plaintiff 
to  pay  the  costs  occasioned  by  a  claim  for  special  damage  which  he  has 
failed  to  substantiate  {Forstcr  v.  Farquhar,  [1893]  1  Q.  B.  564).  The 
judge  has  also  "  power  to  order  a  successful  defendant  to  pay  such  part 
of  the  plaintiffs  costs  as  has  been  caused  by  the  defendant's  misconduct 
in  the  action"  {per  Channell,  J.,  in  Atulrew  v.  Grove,  [1902]  1  K.  B.,  at 
p.  628).  But  the  discretion  as  to  costs,  expressly  given  to  the  Court 
or  a  judge,  cannot  be  delegated  to  a  taxing-master  {Lambton  v.  Parkinson, 
1887,  35  W.  U.  545). 

The  Court  of  Appeal  also  has  an  original  and  independent  jurisdic- 
tion for  good  cause  to  deprive  a  successful  party  of  his  costs ;  but,  as  a 
rule,  it  declines  to  exercise  this  jurisdiction,  except  perhaps  on  fresh 
materials  which  were  not  in  the  i^ssession  of  the  appHcant  or  the  judge 
at  the  trial  {j^n-  Bramwell,  LJ.,  in  Myers  v.  Defries,  1879,  4  Ex.  J).,  at.  p. 
180).  Such  an  application  must  always  be  made  promptly  {Kifnaston 
V.  Macldnder,  1877,  47  L.  J.  Q.  B.  76;  37  L  T.  390;  Bmccy'v.  Bell, 
1878, 4  Q.  B.  D.  95). 

If  the  judge  at  the  trial  declines  to  make  an  onier  a«  to  costs,  there 
is  no  appeal  from  his  decision  {Moore  v.  Gill,  1888,  4  T.  L  K.  738).  But 
if  he  decides  to  make  an  order  as  to  costs,  then  there  is  an  appeal  to  tlie 
Court  of  Appeal  on  tlie  question  whether  any  "  good  cause  "  existed  upon 
which  the  judge  could  exercise  his  discretion.  If  there  was  no  "good 
cause  "  the  judge  had  no  jurisdiction  to  make  any  order  as  to  costs,  and 
the  Court  of  Appeal  will  set  the  order  aside.  If  there  was  anything 
which  could  amount  to  "  good  cause  "  then  the  Court  of  Appeal  will  not 
interfere  with  the  judge's  discretion,  even  though  they  do  not  approve 
of  the  way  in  which  he  has  exercised  it  {Jones  v.  Curling ;  Huxley  v. 
West  London  Extension  Rly.  Co.,  supra). 

Wliat  is  "  Good  Cause." — There  has  been  some  difference  of  opinion 
among  our  judges  as  to  what  constitutes  "good  cause"  under  Order  65, 
r.  1.  Not  every  consideration  which  may  legitimately  affect  the  mind 
of  a  judge  when  he  has  an  absolute  discretion  over  the  costs  of  an 
action  tried  before  himself  alone,  will  be  "  good  cause "  within  the 
meaning  of  this  rule  when  he  is  trying  the  case  with  a  jury. 
The  two  positions  are  not  identical ;  in  the  former  case,  the  judge 
is  exercising  a  discretion  which  is  undoubtedly  vested  in  him;  in 
the  latter  case,  the  existence  of  "  gooil  cause  "  is  a  condition  precedent 
to  his  having  any  discretion  to  exercise.  At  the  same  time,  it  is 
impossible  to  define  strictly  what  is  "  good  cause  "  for  making  an  order 
that  costs  shall  not  follow  the  event.  "  No  nearer  and  no  closer  defini- 
tion can  be  given  than  that  there  will  be  good  cause,  whenever  it  is  fair 
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and  just  as  between  the  parties  that  such  an  order  should  be  made  " 
{per  cur.  in  Forster  v.  Farquhar,  [1893]  1  Q.  B.,  at  p.  567).  "The  facts 
must  show  the  existence  of  something,  having  regard  either  to  the  con- 
duct of  the  parties  or  to  the  facts  of  the  case,  which  makes  it  more  just 
that  an  exceptional  order  should  be  made  than  that  the  case  should  be 
left  to  the  ordinary  course  of  taxation"  {jaer  Brett,  M.R.,  in  Jones  v. 
Curling,  1884,  13  Q.  B.  D.,  at  p.  268).  That  the  defendant  won  the 
action  by  relying  on  a  merely  technical  legal  defence  is  not  "good 
cause"  {Granville  &  Co.  v.  Firtli,  1903,  72  L.  J.  K.  B.  152;  88  L.  T.  9). 
"  The  mere  fact  of  a  plaintiff  in  an  action  for  libel  or  slander,  recovering 
only  a  farthing  or  a  shilling  damages,  is  not  of  itself  good  cause  for 
depriving  him  of  costs.  '  Good  cause '  must  be  something  more  than  the 
mere  smallness  of  damages.  The  smallness  of  the  damages,  however,  is 
an  important  element  to  be  considered,  if  there  are  any  other  circum- 
stances which  can  be  taken  into  account"  {per  A.  L.  Smith,  L.J.,  in 
O'Connor  v.  The  Star  Neivspaper  Co.,  Ltd.,  1893,  68  L.  T.,  at  p.  148). 
"  '  Good  cause '  really  seems  to  me  to  mean  that  there  must  exist  facts 
which  might  reasonably  lead  the  judge  to  think  that  the  rule  of  the 
costs  following  the  event  would  not  produce  justice  as  complete  as  the 
exceptional  order  which  he  himself  could  make.  Now,  to  ascertain  the 
existence  of  such  facts,  the  judge  should  look,  in  the  first  place,  at  tlie 
result  of  the  action  itself,  namely,  the  verdict  of  the  jury,  and  he  should 
look  also  at  the  conduct  of  the  parties,  to  see  whether  either  of  them  had 
in  any  way  involved  the  other  unnecessarily  in  the  expense  of  litigation, 
and  beyond  that  he  should  consider  all  the  facts  of  the  case  so  far  as  no 
particular  fact  was  concluded  by  the  finding  of  the  jury"  {per  Bowen, 
L.J.,  in  Jones  v.  Curling,  1884,  13  Q.  B.  D.,  at  p.  272).  "  Everything 
which  increases  the  litigation  and  the  costs,  and  which  places  upon  the 
defendant  a  burden  which  he  ought  not  to  bear  in  the  course  of  that 
litigation,  is  perfectly  good  cause  for  depriving  the  plaintiff  of  his  costs  " 
{per  Lord  Halsbury,  L.C.,  in  Huxley  y.  West  London  Fxtension  Ely.  Co., 
1889,  14  App.  Cas.,  at  p.  32).  The  words  "good  cause"  embrace  "every- 
thing for  which  the  party  is  responsible  connected  with  the  institution 
or  conduct  of  the  suit,  and  calculated  to  occasion  unnecessary  litigation 
and  expense"  {per  Lord  Watson,  ibid.,  at  p.  33).  "The  judge  is  not 
confined  to  the  consideration  of  the  defendant's  conduct  in  the  actual 
litigation  itself,  but  may  also  take  into  consideration  matters  which  led 
up  to  and  were  the  occasion  of  that  litigation  "  {per  A.  L.  Smith,  L.  J.,  in 
Bostock  V.  Ramsey  U.  D.  C,  [1900]  2  Q.  B.,  at  p.  622).  "  First,  in  deter- 
mining whether  good  cause  exists,  the  judge  must  accept  the  verdict 
as  conclusive  upon  all  matters  of  fact  necessarily  involved  in  it,  however 
much  he  may  personally  dissent  from  the  finding  of  the  jury.  So  long, 
however,  as  the  judge  does  not  base  his  decision  upon  matter  inconsistent 
with  the  verdict,  all  other  matters  outside  the  verdict  are  open  for  his 
consideration — everything  which  led  to  the  action,  every  circumstance 
tending  to  show  that  the  plaintiff  was  blamable  ii>  bringing  it,  everything 
reflecting  upon  the  conduct  of  the  parties  in  the  course  of  the  litigation 
itself  {Harnett  v.  Vise,  1880,  5  Ex.  D.  307 ;  see  per  James,  L.J.,  pp.  310, 
312)  ;  and  the  judge  is  under  no  obligation  to  give  effect  to  any  special 
reasons  or  views  the  jury  may  have  entertained  or  expressed  in  giving 
their  verdict — such,  for  instance,  as  a  hope  or  recommendation  that  it 
may  or  may  not  carry  costs — unless  such  views  accord  with  his  own ; 
nor  is  the  amount  of  damages  awarded  to  be  taken  as  a  conclusive  test 
upon  the  question  of  '  good  cause,'  though  it  properly  forms  an  element 
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for  consideration.  .  .  .  Should  tlie  jury  in  an  action  for  assault  or  lil»el 
award  the  plaintiff  an  ignominious  compensation,  it  would  not  follow 
that  as  of  course  the  judge  ought  to  deprive  him  of  his  costs,  although 
he  might  treat  it  as  an  indication  of  the  opinion  of  the  jury,  in  which 
he  coincided,  that  the  character  of  the  plaintiff  was  worthless,  and 
that  the  action  never  ought  to  have  lieen  brought  and  was  therefore 
oppressive  "  {per  Hawkins,  J.,  in  Roberts  \.  Jotws  and  Willey  v.  Great 
Northern  Rly.  Co.,  [1891]  2  Q.  V>.,  at  pp.  197,  198). 

2.  If,  however,  no  special  order  Ije  made  as  to  costs,  they  follow  the 
event.  But  the  event  depends  on  whether  the  action  was  or  was  not  of 
a  kind  which  could  he  brought  in  the  County  Court.  Actions  for  breach 
of  promise  of  marriage,  libel,  slander,  and  seduction  cannot  l)e  commenced 
in  the  County  Court;  nor  can  actions  of  ejectment,  or  any  other  action 
involving  the  title  to  any  hereditament,  where  the  value  of  the  property 
exceeds  £100  a  year.  To  all  these  cases,  therefore,  sec.  1 16  of  the  County 
Courts  Act,  1888,  does  not  apply.  Hence,  in  any  such  action,  a  verdict 
for  any  amount,  however  small,  will  carry  costs  (Saf/traxl  v.  Cross,  1884, 
14  Q.  B.  D.  53). 

But  if  the  action  \ye  of  a  kind  which  could  have  Xteen  eommencetl  in 
a  County  Court,  then,  if  it  waa  founded  on  contract,  and  the  plaintiff 
recovers  less  than  £20,  he  will  be  entitled  to  no  costs  whatciver;  if  he 
recovers  £20  or  more,  but  less  than  £100,  he  will  l)e  entitle<l  to  County 
Court  costs  only  (County  Courts  Act,  1888,  s.  116,  a«  amendetl  by  sec 
3  of  the  County  Courts  Act,  1903);  if  he  recovers  exactly  £100,  he  will 
be  entitled  to  Countv  Court  costs  only  (Order  65,  r.  12;  Millimfton  v. 
Harwooel,  [1892]  2  Q.'B.  166)— <i.)  Unless  a  judge  of  the  High"  Court 
certifies  tiiat  there  was  sufficient  reason  for  bringing  the  action  in  that 
Court,  or  makes  a  special  order  as  to  costs  (see  Neaves  v.  Spooiier,  1887, 
36  W.  R  257;  58  L  T.  164);  or  (ii.)  unless  within  twenty-one  days 
after  service  of  the  writ,  or  such  further  time  as  may  be  allowed,  the 
])laintifil"  obtains  an  order,  under  Order  14,  empowering  him  to  enter 
judgment  for  £20  or  more.  A  judge  of  the  High  Court  has  power  to 
extend  the  time  (see  Hnycorks,  Ltd.,  v.  Mnlhollnnd,  [1904]  1  K.  B.  145). 
But  if  the  action  waa  founded  on  tort,  and  the  plaintiff  recovers  less 
than  £10,  he  will  Ikj  entitled  to  no  costs  whatever;  if  he  recrjvers  £10 
or  more,  but  less  tiian  £20,  he  will  !«  entitled  to  County  Court  costs 
only,  unless  a  judge  of  the  High  Court  certifies  that  there  was  sufficient 
reason  for  l)ringing  tlie  action  in  that  Court,  or  makes  a  s^jecial  order  as 
to  costs  (County  Courts  Act,  1888,  s.  116). 

This  section  applies  wiierever  the  plaintiffs  claim  is  reduced  below 
the  limit  by  an  admitted  set-off,  as  distinct  from  a  counter-claim  (/*afr;V>i/ 
V.  Cole,  [1894]  2  Q.  B.  861),  but  not  where  it  is  so  reduced  by  a  set-off 
which  he  does  not  admit,  or  by  a  counter-claim  (Stoohr  v.  Taylor,  1880, 
5  Q.  B.  I).  569 ;  (ioldhiU  v.  Clark,  1893,  68  L.  T.  414),  or  by  a  payment 
made  to  the  plaintiff  out  of  Court  after  action  Itrought  {Pearce  v.  Bolton, 
[1902]  2  K.  li.  Ill),  The  section  does  not  apply  to  any  counter-claim ; 
the  defendant  is  always  entitled  to  the  costs  of  his  counter-claim  if  he 
recovers  under  it  any  amount,  however  sniall ;  liecjiuse  he  is  not  respon- 
sible for  the  action  being  connnenced  in  the  High  Court  {Blake  v.  Apple- 
yard,  1878,  3  Ex.  I).  195;  Leunn  v.  Trimming,  1887,  21  Q.  B.  1).  230). 
Nor  does  it  apply  as  between  the  defendant  and  a  third  party  whom  he 
has  brought  in  {per  Field,  J.,  in  Bates  v.  Bnrchell,  1884,  W.  N.  108).  But 
it  does  apply  to  an  action  commenced  in  an  inferior  Court,  and  removed 
by  certiorari  {Fellas  v.  Breslauer,  1871,  L.  R.  6  Q.  B.  438),  and  to  an 
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action  brought  in  the  High  Court  by  a  solicitor  for  his  costs  {Blair  v. 
Eisler,  1888,  21  Q.  B.  D.  185).  An  action  for  penalties  for  infringement 
of  dramatic  copyright,  under  3  &  4  Will.  iv.  c.  15,  s.  2,  is  not  affected  by 
see.  116 ;  and  the  plaintiff  is  entitled  to  his  full  costs  under  5  &  6  Vict. 
0.  97,  s.  2  {Reeve  v.  Gibson,  [1891]  1  Q.  B.  652). 

It  is  not  always  easy  to  say  whether  an  action  is  founded  on  contract 
or  tort.  The  test  is,  can  the  plaintiff  maintain  an  action  without  setting 
up  and  relying  on  a  contract  ?  If  so,  it  is  an  action  of  tort.  Thus  an 
action  by  a  passenger  against  a  railway  company  for  personal  injuries 
caused  by  negligence  is  an  action  founded  on  tort,  though  he  took  a 
ticket  {Taylor  v.  M.  S.  &  L.  My.  Co.,  [1895]  1  Q.  B.  134;  Kelly  v.  Metro- 
politan Bly.  Co.,  ibid.  944).  An  action  of  detinue  is,  for  this  purpose  at 
all  events,  an  action  of  tort  {Bryant  v.  Herbert,  1878,  3  C.  P.  D.  389 ; 
and  see  Cohen  v.  Foster,  1892,  61  L.  J.  Q.  B.  643).  But  an  action 
against  a  common  carrier  for  the  value  of  goods  which  he  had  lost  was 
held  to  be  founded  on  contract  {Fleming  v.  Metropolitan  Bly.  Co.,  1879, 

4  Q.  B.  D.  81).  In  Sachs  v.  Henderson,  [1902]  1  K.  B.  612,  the  Court 
held  that  the  action  was  founded  on  tort,  where  the  defendant  demised 
certain  premises  to  the  plaintiff,  and  then  wrongfully  removed  the 
fixtures. 

Special  Costs. — So  far  we  have  dealt  with  the  general  costs  of  the 
action.  But  application  for  any  special  costs,  such  as  those  of  a  short- 
hand writer's  notes,  or  of  a  commission  abroad,  or  of  a  special  jury,  or  of 
photographic  copies  of  any  document,  and  any  costs  reserved  to  be  dis- 
posed of  at  the  trial,  should  be  made  w^hen  judgment  is  delivered  {British 
Provident  Association},  v.  Byivater,  [1897]  2  Ch.  531 ;  Hoiv  v.  Winterton, 
1904,  91  L.  T.  763).  No  order  will  be  made  as  to  such  costs  after  the 
judgment  has  been  drawn  up ;  they  must  then  be  borne  by  the  party 
who  has  incurred  them  {Ashworth  v.  Outrain,  1878,  9  Ch.  D.  483 ;  In  re 
St.  Nazaire  Co.,  1879,  12  Ch.  D.  88 ;  Executm^s  of  Sir  Roivland  Hill  v. 
Metropolitan  District  Asylum,  1880,  49  L.  J.  Q.  B.  668 ;  43  L.  T.  462). 

Costs  of  Separate  Issues. — These,  unless  otherwise  ordered,  do  not 
necessarily  follow  the  event  of  the  whole  action.  By  Order  65,  r.  2, 
"  when  issues  in  fact  and  law  are  raised  upon  a  claim  or  counter-claim, 
the  cost  of  the  several  issues  respectively,  both  in  law  and  fact,  shall, 
unless  otherwise  ordered,  follow  the  event,"  each  of  its  own  issue.  And 
for  this  purpose  th^  word  "  event "  must  be  read  distributively  ;  that  is 
to  say,  the  party  in  whose  favour  final  judgment  is  entered  will  be 
entitled  to  the  general  costs  of  the  action,  but  the  other  party  will  be 
entitled  to  the  costs  of  any  issues  found  for  him.  Thus,  where  in  an 
action  for  libel  the  defendant  pleaded  justification  and  privilege,  and 
the  judge  ruled  that  the  occasion  was  privileged,  and  the  jury  negatived 
malice,  but  found  that  the  words  were  not  true,  it  was  held  that  the 
defendant  was  entitled  to  the  general  costs  of  the  action,  the  plaintiff  to 
the  costs  of  those  witnesses  only  whose  evidence  related  exclusively  to 
the  issue  whether  the  words  were  true  or  false  {Harrison  v.  Btish,  1856, 

5  E.  &  B.  344;  25  L.  J.  Q.  B.  99 ;  Brown  v.  Houston,  [1901]  2  K.  B.  855 ; 
Finpson  v.  Fairfax,  1838,  8  A.  &  E.  296 ;  In  re  Wright,  Crossley  &  Co., 
[1900]  2  Ch.  218,  229;  86  L.  T.  280).  So  where,  in  an  action  for 
damages  for  the  obstruction  of  a  right  of  way,  claimed  alternatively  as 
a  public  and  as  a  private  right  of  way,  the  jury  found  that  there  was 
a  public,  but  not  a  private  right  of  way,  it  was  held  that  the  plaintiff 
was  entitled  to  the  general  costs  of  the  action,  and  the  defendant  only 
to  the  costs  of  the  issue  on  which  he  had  succeeded,  namely,  as  to  the 
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private  right  of  way  {Smyth  v.  Wilson,  [1904]  2  Ir,  R.  40).  The  general 
costs  of  the  action  will,  however,  be  found,  as  a  rule,  to  exceed  the  costs 
of  any  number  of  issues.  A  judge  sometimes  makes  a  special  order 
giving  one  party  the  costs  of  the  action,  except  in  so  far  as  they 
have  been  increased  by  some  particular  issue  having  been  raised 
(Order  65,  r.  2).  Or  he  will,  in  some  cases,  direct  that  the  whole  costs 
of  the  action  be  taxed,  and  that  the  successful  party  shall  receive 
only  a  certain  proportion  of  the  amount  at  which  they  are  taxed — 
a  course  strongly  recommended  by  Kekewich,  J.,  in  In  re  Pollard, 
[1902]  W.  N.  49.  Or  he  may  award  any  party  a  lump  sum  in  lieu  of 
taxed  costs  (r.  23). 

Payment  into  Court. — If  money  be  paid  into  Court,  and  the  plaintiff 
accepts  it  in  satisfaction  of  his  claim,  he  must  give  the  defendant  notice 
to  that  effect,  and  may  then  proceed  to  tax  hia  costs,  unless  the  Court  or 
a  judge  otherwise  orders,  and  in  case  of  non-payment  he  may  sign  judg- 
ment for  his  costs  (Order  22,  r.  7).  This  is  so,  even  where  the  defendant 
pays  sixpence  into  Court,  and  the  plaintiff  accepts  that  sum  in  satis- 
faction of  his  claim  {M'SJieffrey  v.  Lanagan,  1887,  20  L.  R.  Ir.  528).  But 
a  judge  at  chambers  will  deprive  the  plaintiff  of  his  costs  if  the  whole 
action  was  useless  or  malicious  {Broadhuntt  v.  Willcy,  1876,  W.  N.  21 ; 
Nichols  V.  Evens,  1883,  22  Ch.  D.  611).  If  the  plaintiff  does  not  accept 
the  sum  paid  into  Court,  but  continues  his  action  for  damages  ultra,  he 
will  recover  the  whole  of  his  costs  of  the  action  should  the  jury  find  a 
verdict  for  an  amount  larger  than  the  sum  paid  into  Court.  If,  on  the 
other  hand,  the  verdict  Ikj  for  an  amount  not  greater  than  the  sum  in 
Court,  the  plaintiff  is  entitled  to  have  his  costs  of  the  action  up  to  the 
time  when  the  money  was  paid  into  Court,  and  the  defendant  to  have 
only  his  costs  incurred  after  that  time  {Powell  v.  Vickcrs,  Sons  & 
Maxim,  Ltd.,  [1907]  1  K.  B.  71).  Thus,  where  the  plaintiff  claimed 
damages  for  injuries  causetl  by  the  defendant's  negligence,  and  the 
defendant  denied  all  negligence,  but  paid  £80  into  Court,  and  the 
jury,  finding  that  the  defendant  had  l)een  guilty  of  negligence, 
assessed  the  damages  at  £35,  it  was  held  that  the  judge  at  the 
trial  acted  rightly  in  directing  that  judgment  should  be  entered  for 
the  defendant,  that  tlie  plaintiff  should  have  the  general  costs  of  the 
action  up  to  the  date  of  the  payment  into  Court,  the  defendant  the 
general  costs  of  the  action  after  that  date,  and  that  the  plaintiff  should 
have  the  costs  of  the  issue,  negligence  or  no  negligence  (  Waffstaffe  v. 
Bentley,  [1902]  1  K.  B.  124;  Smith  v.  NortJdeach  R.  D.  C,  [190"2]  i  Ch. 
197 ;  'Diuin  V.  S.-E.  &  C.  Ely.  Co.,  [1903]  1  K.  B.  358 ;  Haskell  Golf  Ball 
Co.  V.  Hutehinson  and  Main,  [1906]  1  Ch.  518).  So  payment  into  Court 
is  a  necessary  part  of  a  plea  under  sec.  2  of  Lord  Campbell's  Liljel  Act. 
Hence,  if  the  jury  find  a  verdict  for  the  plaintiff  for  an  amount  less  than 
the  sum  paid  into  Court,  but  also  find  tliat  the  defendant  was  guilty  of 
malice  or  gross  negligence,  the  plaintiff  will  be  entitled  to  the  general 
costs  of  the  action,  because  the  defendant  lias  failed  to  prove  the  whole 
of  his  plea  {Oxley  v.  Wilkes,  [1898]  2  Q.  B.  57).  In  all  other  cases,  when 
a  plaintiff  recovers  less  than  the  amount  which  the  defendant  has  paid 
into  Court,  the  defendant  is  privid  facie  entitled  to  the  general  costs  of 
the  action,  but  must  pay  the  costs  of  any  issue  on  which  he  has  failed, 
even  though  that  issue  was  not  one  going  to  the  whole  cause  of  action 
(Hubhack  v.  Bntish  North  Borneo  Co.,  [1904]  2  K.  B.  473;  Eidout  v. 
Green,  1902,  87  L.  T.  679  ;  18  T.  L.  R.  709). 

Costs  of  Separate  Causes  of  Action. — There  is  an  important  distinction 
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to  be  observed  between  costs  of  separate  issues  and  the  costs  of  separate 
causes  of  action,  which  have  been  joined  on  one  writ.  Where  the 
plaintiff  sues  on  two  distinct  causes  of  action,  fails  on  one,  wins  on  the 
other,  the  defendant  is  entitled  to  all  costs  referable  solely  to  the  first 
cause  of  action,  the  plaintiff  to  all  his  costs  referable  solely  to  the 
second  cause  of  action,  and  the  costs  common  to  both  causes  of 
action  must  be  apportioned  between  them  {Todd  v.  N.-E.  Ely.  Co., 
1903,  88  L.  T.  112). 

Costs  of  Cou7iter-Claim. — Here  the  distinction  between  a  set-off  and  a 
counter-claim  must  not  be  overlooked.  A  set-off  is  a  defence  to  the 
plaintiff's  action,  and  raises  only  an  issue.  But  a  counter-claim  is  a 
separate  cause  of  action :  it  is  practically  a  cross-action  brought  by  the 
defendant  against  the  plaintiff.  Moreover,  there  can  be  no  set-off 
where  the  damages  claimed  are  unliquidated.  See  further,  Pleading 
and  Set-off.  Sec.  116  of  the  County  Courts  Act,  1888,  does  not, 
as  we  have  seen,  apply  to  counter-claims  of  any  kind.  It  may, 
however,  apply  to  the  plaintiff's  claim;  if  it  does,  his  right  to 
costs  is  subject  to  the  provisions  set  out  ante,  p.  53;  while  the 
defendant  will  be  entitled  to  recover  all  the  costs  of  his  counter-claim, 
if  he  recover  only  a  farthing  thereunder,  unless  a  special  order  be  made 
to  the  contrary  (Staples  v.  Young,  1877,  2  Ex.  D.  324 ;  Chat  field  v.  Sedg- 
wick, 1879,  4  C.  P.  D.  459 ;  Butherford  v.  WiUcie,  1879,  41  L.  T.  435 ; 
AhrbecJcer  &  Son  v.  Frost,  1886,  17  Q.  B.  D.  606).  But  if  the  plaintiffs 
claim  was  of  a  kind  that  could  not  be  brought  in  the  County  Court, 
and  the  defendant  has  recovered  anything  on  his  counter-claim,  then  the 
proper  principle  of  taxation  is  that  laid  down  by  the  Court  of  Appeal  in 
Atlas  Metal  Co.  v.  IRller,  [1898]  2  Q.  B.  500:  The  costs  of  the  plaintiff's 
claim  should  first  be  taxed  as  if  it  were  a  separate  action  with  no  counter- 
claim. Then  the  costs  incurred  by  the  counter-claim  must  be  taxed  as 
though  they  were  part  of  the  costs  of  a  separate  action.  Any  costs  which 
have  been  incurred  partly  in  support  of  or  in  opposition  to  the  defence, 
and  partly  in  support  of  or  in  opposition  to  the  counter-claim,  the  taxing- 
master  must  apportion  as  best  he  can,  and  lix  the  amount  applicable  to 
the  defence  and  the  amount  applicable  to  the  counter-claim.  Then, 
whichever  be  the  smaller  amount — the  costs  of  the  claim  or  the  costs  of 
the  counter-claim — must  be  deducted  from  the  larger ;  and  the  successful 
party  will  have  judgment  for  the  balance.  "  No  costs  not  incurred  by 
reason  of  the  counter-claim  can  be  costs  of  the  counter-claim"  (per 
Lindley,  M.Pt.,  [1898]  2  Q.  B.,  at  p.  505).  Substantially  the  same  principle 
was  laid  down  in  the  earlier  cases  of  Baines  v.  Bromley,  1881,  6  Q.  B.  1). 
695  ;  In  re  Broivn,  Ward  v.  Morse,  1883,  23  Ch.  D.  377  ;  Lowe  v.  Holme, 
1883,  10  Q.  B.  D.  286;  Shrapnel  v.  Laing,  1887,  20  Q.  B.  D.  334;  Amon 
Y.Bohhett,  1889,  22  Q.  B.  D.  543;  and  Westacott  v.  Sevan,  [1891]  1  Q.  B. 
774.  If  the  plaintiff  recover  a  sufficient  sum  on  his  claim,  and  the 
defendant  nothing  on  his  counter-claim,  the  plaintiff,  in  the  absence  of 
any  special  order  to  the  contrary,  is  entitled  to  the  whole  costs  of  the 
action  {Potter  v.  Chambers,  1879,  4  C.  P.  D.  457).  If  neither  plaintiff 
nor  defendant  recover  anything  on  either  claim  or  counter-claim,  the 
plaintiff  pays  the  general  costs  of  the  action,  including  those  common 
to  both  claim  and  counter-claim,  for  he  commenced  the  litigation ;  the 
defendant  pays  only  such  costs  as  the  plaintiff  can  prove  to  have  been 
occasioned  by  the  counter-claim  (Saner  v.  Bilton,  1879,  11  Ch.  D.  416  ; 
Mason  v.  Brentini,  1880,  15  Ch.  D.  287). 

Costs  of  a  Reference. — Every  arbitrator  has  now  full  power  over  the 
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costs  of  the  reference  and  award,  unless  a  contrary  intention  be  expressed 
in  the  submission  (sec,  2  of  the  Arbitration  Act,  1889).  He  may  direct 
to,  and  by  whom,  and  in  what  manner  those  costs,  or  any  part  thereof, 
shall  be  paid,  and  may  tax  or  settle  the  amount  of  costs  to  be  so  paid,  or 
any  part  thereof,  and  may  award  costs  to  be  paid  as  between  solicitor 
and  client  (Sched.  I.  to  that  Act,  clause  (i.)).  An  official  referee,  acting 
under  any  order  of  the  Court,  has,  subject  to  any  directions  in  the  order, 
the  same  discretion  as  to  costs  as  the  Court  or  a  judge  could  have  exer- 
cised (Order  36,  r.  556),  and  there  is  no  appeal  from  the  exercise  of  his 
discretion  (Arbib  v.  Henri/,  1895,  99  L.  T.  Jo.  283). 

Husbaiid  and  Wife. — If  a  married  woman,  having  general  separate 
estate,  fail  in  an  action,  she  may  be  condemned  in  costs,  although  her 
husband  was  joined  with  her  as  a  co-plaintifl'  or  a  co-defendant  {Nevion 
and  Wife  v.  Boodle,  1847,  4  C.  B.  359;  18  L  J.  C.  P.  73;  Mi/rris  v. 
Freeman  and  Wife,  1878,  3  P.  D.  65 ;  and  see  the  remarks  of  Jessel, 
M.K.,  in  Besant  v.  Wood,  1879,  12  Ch.  D.  630 ;  and  ss.  1  and  13 
of  the  Married  Women's  Property  Act,  1882).  And  the  Court  may 
order  payment  of  such  costs  out  of  separate  property,  which  is  subject 
to  a  restraint  on  anticipation  (sec.  2  of  the  Married  Women's  Property 
Act,  1893;  Marchioness  of  Huntly  v.  Gaskell,  [1905]  1  K.  B.  873).  An 
order  may  be  made  under  this  section  as  to  tlie  costs  of  a  counter-claim 
raised  unsuccessfully  by  a  married  woman  defendant  (ffood-Barrs  v. 
Cnthcart  (2),  [1895]  1  Q.  B.  873).  Otherwise  the  section  only  applies  to 
cases  where  a  married  woman  is  plaintiff;  no  such  order  can  be  made  as 
to  costs  of  any  motion  or  appeal  made  by  a  married  woman  in  an  action 
in  which  she  is  a  defendant  {Uood-Barrs  v.  Catfimti  (1),  [1894]  3  Ch 
376  ;  Hood-Barrs  v.  He)not,  [1897]  A.  C.  177). 

3.  Costs  on  the  Cnnon  Side  of  live  Kxiufs  Bench  Division. — The  former 
practice  as  to  costs  in  both  civil  and  criminal  proceedings  on  the  Crown 
side  of  the  King's  Bench  Division  is  clearly  stated  by  Lopes,  L.J.,  in 
London  County  Council  v.  Churchwardens,  etc.,  of  We.4  Ham,  [1892] 
2  Q.  B.,  at  pp.  176-7.  There  was  "no  inherent  or  original  jurisdiction 
in  the  Courts  to  deal  with  costs.  The  only  jurisdiction  they  would  have 
would  be  under  a  statute  or  under  the  recognisances.  There  is  no  juris- 
diction by  any  statute ;  therefore,  it  follows  tliat  tlie  only  jurisdiction 
to  deal  with  costs  would  be  under  the  recognisance.  But  then  the 
recognisance  only  applies  where  the  order  is  affirmed.  If  the  order  is 
allirmed  the  successful  party  obtains  costs  under  the  recognisance ;  if 
the  order  is  quashed  there  are  no  costs.  That  was  the  state  of  tilings 
before  the  Judicature  Acts.  In  my  opinion,  the  Judicature  Acts  have 
introduced  no  change.  I  entirely  agree  with  the  statement  of  tlie  law 
in  this  respect  made  by  Mjister  Mollor,  and  referred  to  by  Huddleston, 
B.,  in  J{.  V.  Parlby,  1889,  W.  N.  p.  190.  I  also  entirely  agree  with 
.  .  .  what  was  said  by  Cotton,  LJ.,  in  In  re  Mills'  Estate,  1886,  34  Cii. 
D.,  at  p.  33.  .  .  .  Therefore,  it  appears  that  things  are  precisely  as  they 
were  previously  to  the  passing  of  the  Judicature  Acts." 

Proceedings  on  the  Crown  side  of  the  King's  Bench  Division  may 
be  either  civil  or  criminal.  By  the  Rules  of  the  Supreme  Court  of  1880 
(Order  68,  r.  2),  and,  again,  by  tlie  Crown  Office  Rules  of  1886,  r.  300, 
the  provisions  of  Order  65  as  to  costs  were  made  to  apply  to  all  civil 
proceedings  on  the  Crown  side.  Hence  it  was  at  first  supposed  that  the 
costs  of  such  civil  proceedings  were  in  the  discretion  of  the  Court ;  and 
it  was  so  held  by  a  Divisional  Court  (Field  and  Manisty,  JJ.,  in  Clark  v. 
Fislurton-Angar,  1880,  6  Q.  B.  D.  139).     But  the  Court  of  Appeal  has 
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since  held  the  contrary  both  in  London  County  Council  v.  West  Ham, 
[1892]  2  Q.  B.  173,  and  in  B.  v.  Woodhouse,  [1906]  2  K.  B.  501 ;  though 
Clark  V.  Fisherton-Angar  does  not  appear  to  have  been  cited  to  the  Court 
in  either  of  these  cases.  By  rule  261  of  the  Crown  Office  Eules  of  1906, 
"  Order  65  of  the  Eules  of  the  Supreme  Court,  1883  (Costs),  shall,  as  far 
as  it  is  applicable,  apply  to  all  civil  proceedings  on  the  Crown  side." 
And  by  rule  262  of  the  same  rules,  "  Order  65  of  the  Eules  of  the 
Supreme  Court,  1883  (Costs),  Special  and  General  Eegulations,  r.  27, 
shall,  as  far  as  it  is  applicable,  apply  to  all  criminal  proceedings 
on  the  Crown  side."  Proceedings  in  quo  warranto  are  now  deemed 
to  be  civil  proceedings  (Judicature  Act,  1884,  s.  15).  Nothing  in 
the  Judicature  Act  of  1890  is  (by  sec.  4)  to  alter  the  practice  in 
proceedings  on  the  Crown  side  of  the  King's  Bench  Division,  whether 
civil  or  criminal. 

A  distinction  is  now  made  between  proceedings  on  the  Crown  side, 
which,  from  their  nature,  might  formerly  have  been  brought  in  other 
Courts  besides  the  King's  Bench,  e.g.  in  the  Court  of  Chancery  (such  as 
habeas  corpus,  certiorari,  and  prohibition),  and  those  which  could  only 
have  been  taken  in  the  King's  Bench.  If  proceedings  be  brought  in 
habeas  corpus,  certiorari,  or  prohibition  on  the  Crown  side  of  the  King's 
Bench  Division,  the  Court  has  jurisdiction  to  award  costs,  because  the 
proceedings  might  have  been  taken  in  some  other  Court  before  the 
Judicature  Act,  and  that  other  Court  would  have  had  power  to  award 
costs.  But  where  the  proceedings  could  only  have  been  brought  on 
the  Crown  side  of  the  King's  Bench  before  the  Judicature  Act  there 
is  no  general  power  to  award  costs  {R.  v.  JJ.  of  London,  [1894]  1  Q.  B. 
453;  B.  V.  Jones,  [1894]  2  Q.  B.  382;  B.  v.  Woodhouse,  supra).  There 
are,  however,  special  Crown  Office  Eules  of  1906  dealing  with  costs  in 
mandamus  (rr.  52,  66,  67),  quo  warranto  (r.  45),  attachment  for  contempt 
(r.  242),  and  criminal  information  (rr.  38,  39). 

4.  Costs  at  Judges  Chambers. — A  master  or  district  registrar  has  full 
power  to  deal  with  the  costs  of  any  application  made  to  him ;  but  not, 
as  a  rule,  to  dispose  of  the  whole  costs  of  the  action.  He  may  make  the 
costs  of,  and  incidental  to,  his  order  "  costs  in  the  cause,"  which  will 
mean  that  whoever  loses  the  action  will  have  to  pay  the  costs  of  both 
sides  of  the  application  before  him.  If,  however,  the  master  orders  the 
costs  to  be  "  defendant's  costs  in  the  cause,"  the  plaintiff,  even  if  ulti- 
mately successful,  will  not  be  paid  his  costs  of  that  summons ;  if  he  fails 
in  the  action,  he  must  pay  both  the  defendant's  costs  and  his  own.  If 
the  master  orders  the  costs  to  be  "  defendant's  costs  in  any  event,"  the 
plaintiff  will  have  to  pay  the  costs  incurred  by  both  sides  on  that 
summons,  whatever  the  result  of  the  action ;  but  not  at  once ;  they  will 
be  taken  into  account  in  the  ultimate  taxation.  It  is  only  where  a 
summons  is  dismissed  "  with  costs  "  that  the  successful  party  is  entitled 
to  an  immediate  taxation.  In  one  or  two  cases  the  master  may  award 
costs  as  between  solicitor  and  client  (see  Order  19,  r.  27,  and  FricJcer  v. 
Van  Grutten,  [1896]  2  Ch.  649).  An  appeal  lies  to  a  judge  from  the 
decision  of  a  master  or  district  registrar,  even  where  it  only  affects  costs 
{Foster  v.  Edwards,  1879,  48  L.  J.  Q.  B.  767).  But  if  there  is  no  appeal 
from  his  order  at  the  time,  the  judge  at  the  trial  has  no  power  to  vary 
it  (cp.  Koosen  v.  Bose,  1897,  76  L.  T.  145). 

{Authorities. — Annual  Practice  ;  Johnson  on  Bills  of  Costs  ;  Gordon 
on  Costs ;  Short,  Taxation  of  Costs  in  the  Crown  Office ;  Archibald  and 
A^izard,  Practice  at  Judges'  Chambers.] 
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III.  Costs  in  the  Probate,  Divorce,  and  Admiralty  Division. 

Probate. — Order  65.  r.  1,  of  the  R  S.  C,  provides  that,  "subject  to 
the  provisions  of  the  (Judicature)  Act  and  these  rules,  the  costs  of  and 
incident  to  all  proceetlings  in  the  High  Court  shall  be  in  the  discretion 
of  the  Court,  provided  that  where  any  action  or  issue  is  tried  by  a  jury 
the  costs  shall  follow  the  event,  unless  the  judge  by  whom  such  action 
or  issue  is  tried  or  the  Court  shall  for  good  cause  otherwise  order."  The 
Judicature  Act,  1875,  makes  all  rules  and  orders  of  Court  in  force  at  the 
time  of  the  commencement  of  this  Act  in  the  Court  of  Probate  .  .  . 
remain  and  be  in  force  in  the  High  Court  and  Court  of  Appeal  (s.  18); 
and  saves  the  existing  procedure  of  Courts  whose  jurisdiction  is  trans- 
ferred to  the  High  Court  which  is  not  inconsistent  with  the  Judicature 
Acts  and  rules  (s.  21).  The  effect  of  these  enactments  is  to  preserve 
the  old  rules  of  practice,  subject  to  the  Rules  of  the  Supreme  Court 
(just  as  the  rules  of  practice  followed  in  tlie  Prerogative  Court  were 
preserved  under  the  Probate  Act  of  1857  (s.  29),  so  far  as  not  incon- 
sistent with  the  Probate  Court  Rules  of  1862);  an<l  for  tlie  purposes 
of  arrangement  it  is  best  to  consider  the  subject  of  costs  in  testa- 
mentary suits  first  (1)  generally;  and  then  with  reference  to  jmrticular 
persons,  namely,  (2)  executors,  (3)  next-of-kin  and  other  parties,  (4) 
interveners. 

(1.)  Generally. — The  successful  party  in  a  probate  suit  generally 
obtains  his  costs  out  of  the  estate  or  against  the  other  party,  e.g. 
executor  or  person  loco  cxeciUoris  proving  and  making  gootl  a  will,  or 
a  next-of-kin  or  an  executor  or  legatee  of  a  former  will  successfully 
contesting  a  will  {Critchell  v.  Critchcll,  1863,  3  Sw.  &  Tr.  41 ;  Archer  v. 
Bvrke,  1868,  L  R.  1  P.  &  D.  558),  and  separate  sets  of  costs  may  be 
allowed  where  different  defendants  have  difi'erent  interests  {Bagalmw  v. 
Pimm,  1900,  P.  148).  If  the  losing  party  is  cast  in  costs  and  cannot 
pay  them,  the  other  party,  if  ho  takes  prolmte  of  the  former  will  or 
letters  of  administration  with  the  will  annexed,  or  acUninisters  the 
estate  of  tlie  deceased,  may  take  them  out  of  the  estate  as  j)art  of  the 
expenses  of  obtaining  probate  or  administration ;  but  imless  lie  does  so, 
he  loses  his  claim  to  costs  against  the  estate  {Nash  v.  YeJlotdy,  1862, 
3  Sw.  &  Tr.  59). 

The  occasions  on  which  the  Prerogative  Court  gave  costs  to  an 
unsuccessful  party  out  of  the  estate  are  thus  summarised  in  Tristram 
and  Coote,  Prohatr  Practice,  483 — (a)  When  the  party  was  led  into  the 
contest,  whether  he  were  plaintiff  or  defendant,  by  the  state  of  the 
deceased's  papere  (Hillam  v.  Walker,  1828,  1  Hag.  Con.  75;  Abbott  v. 
Peters,  1833,  4  Hag.  Con.  381 ;  (b)  where  the  validity  of  a  will  depended 
on  a  doubtful  point  of  law  {Brooke  v.  Kent,  1840,  3  Moo.  P.  C.  334; 
13  E.  R.  136;  50  R.  R.  59;  Pobim  v.  Volphin,  1860,  1  Sw.  &  Tr.  518); 
(c)  where  there  was  reasonable  doubt  as  to  the  testator's  testamentary 
capacity  at  the  time  of  the  execution  of  the  will  {Frcre  v.  Peacocke,  1846, 
1  Rob.  456;  Wariiu/  v.  Wariiuj,  1847,  5  N.  C.  324;  Borlase  v.  Boi-lasc, 
1845,  4  ilrid.  140);  {d)  where  the  party  chiefly  benefited  by  the  will 
opposed  had  acted  improperly  and  so  as  to  induce  a  suspicion  of  fraud 
and  undue  influence  {Brouming  v.  Bvdd,  1848,  6  Moo.  P.  C.  430 ;  13  E.  R 
749) ;  (c)  where  the  circumstances  were  peculiar  and  required  investiga- 
tion {Jones  V.  Goodrich,  1844,  5  Moo.  P.  C.  16;  13  E.  R.  394;  CovciUry 
V.  Williams,  1844,  3  N.  C.  172 ;  Symons  v.  Tozcr,  ibid.  55 ;  Keating  v. 
Brooks,  1845,  4  ibid.  273;  Gregory  v.  ff.M:s  Proctor,  1845,  4  ibid.  643). 
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On  the  other  hand,  the  unsuccessful  party  in  a  suit  forfeited  his 
claim  to  costs  out  of  the  estate — (a)  Where  he  tried  to  set  up  fraud  or 
conspiracy  not  borne  out  by  evidence  (Barry  v.  Butlin,  1838,  2  Moo. 
P.  C.  492 ;  12  E.  E.  1094;  46  R  K.  123),  though,  if  there  were  suspicious 
circumstances  in  the  conduct  of  the  person  propounding  the  will,  no 
costs  were  given  {Broadhmt  v.  Hughes,  1860,  29  L.  J.  P.  &  M.  134) ;  {h) 
where  by  inquiry  he  could  have  cleared  up  before  the  suit  circumstances 
primd  facie  suspicious  (Nichols  v.  Binns,  1858, 1  Sw.  &  Tr.  239);  (c)  when 
from  circumstances  disclosed  in  the  course  of  the  case  he  should  have 
judged  that  he  ought  not  to  persevere  in  it  (Dean  v.  Russel,  1820,  3  Phillim. 
334,  nude  executor  condemned  in  costs). 

All  these  rules  are  recognised  as  valid  in  the  Probate  Division  as 
they  were  in  the  Probate  Court,  e.g.  "  where  a  charge  of  undue  influence 
is  made  and  not  established,  those  who  make  it  must  pay  the  costs " 
(Black  V.  Clelancl,  1895, 12  T.  L.  E.  63,  Barnes,  J. ;  and  see  Wilson  v.  Basil, 
1903,  P.  239 ;  Browning  v.  Mostyn,  1897,  66  L.  J.  P.  37).  Where  a  will 
made  in  favour  of  the  testator's  widow  and  at  her  instigation  was 
upheld,  and  charges  of  undue  influence  and  incapacity  were  dismissed, 
no  order  was  made  as  to  costs  (Smith  v.  Smith,  1866,  L.  E.  1  P.  &  D. 
239). 

A  concise  statement  of  the  practice  governing  the  costs  of  an  un- 
successful party  in  probate  actions  is  to  be  found  in  two  general  rules 
laid  down  by  Lord  Penzance  (Mitchell  v.  Gard,  1863,  3  Sw.  &  Tr.  275) 
— (1)  "  If  the  cause  of  the  litigation  takes  its  origin  in  the  fault  of  the 
testator  or  those  interested  in  the  residue,  the  costs  properly  come  out 
of  the  estate."  Thus  a  next-of-kin  denied  access  to  testatrix  in  her  last 
illness,  during  which  she  made  a  will  in  favour  of  two  strangers  in 
blood,  as  she  had  previously  said  she  would  do,  was  given  his  costs  of 
unsuccessfully  opposing  the  will  (Goodacre  v.  Smith,  1867,  L.  E.  1  P.  &  D. 
359) ;  an  executor  has  been  given  his  costs,  being  held  to  be  justified  in 
not  thinking  that  eccentricity  in  his  testator  amounted  to  insanity,  as 
found  by  the  jury  (Boughton  v.  Knight,  1873,  L.  E.  3  P.  &  D.  77) ;  and 
a  next-of-kin,  who  had  taken  out  administration  upon  the  residuary 
legatee  of  the  will  not  answering  an  application  whether  there  was  a 
will  or  not,  was  held  entitled,  when  the  will  was  produced  some  months 
after  and  proved  in  solemn  form,  not  only  to  costs,  but  also  to  costs  of 
taking  out  administration  (Smith  v.  Smith,  1865,  4  Sw.  &  Tr.  3);  and  the 
costs  of  an  unsuccessful  opposition  to  a  will  have  been  allowed  where  there 
had  been  misconduct  on  the  part  of  those  setting  it  up  ( Williams  v. 
Henry,  1864,  3  Sw.  &  Tr.  471).  Costs  have  also  been  allowed  to  an 
unsuccessful  party  where  the  will  was  prepared  by  a  principal  bene- 
ficiary, and  there  was  no  disinterested  evidence  that  the  testator 
approved  of  it  (Keating  v.  Brooks,  1845,  4  N".  C.  273;  and  see  Orton  v. 
Smith,  1873,  L.  E.  3  P.  &  D.  23 ;  Davies  v.  Gregory,  ibid.  28 ;  Jenner  v. 
Ffinch,  1879,  5  P.  D.  106 ;  Broivn  v.  Penn,  1895,  12  T.  L.  E.  46 ;  and  see 
Aylwin  v.  Ayhvin,  [1902]  P.  203).  (2)  "If  there  be  reasonable  cause, 
looking  to  the  knowledge  and  means  of  knowledge  of  the  opposing 
party,  to  question  either  the  execution  of  the  will  or  the  capacity  of 
the  testator,  or  to  put  forward  a  charge  of  undue  influence  or  fraud, 
the  losing  party  may  properly  be  relieved  from  the  costs  of  his  success- 
ful opponent."  Such  "reasonable  cause"  has  been  afforded  by  the 
attesting  witnesses  to  the  will  giving  different  evidence  as  to  its 
execution  (Ferrey  v.  King,  1861,  3  Sw.  &  Tr.  51);  the  fact  that  a 
verdict  in  a  common-law  action  on  the  issues  raised  by  the  will  might 
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have  been  equally  well  found  for  or  against  the  will  {Bramlcy  v. 
Brarnley,  1864,  ihid.  430);  the  evidence  of  a  doctor  (who  was  an 
attesting  witness)  that  when  the  will  was  read  over  the  testator 
only  made  a  gesture,  and  he  could  not-  swear  that  the  testator  was 
of  sound  mind  {Tipjxtt  v.  Tijypdt,  1865,  L.  R  1  P.  &  D.  54);  the  widow 
of  the  testator  refusing  to  give  information  as  to  her  marriage  with 
him,  which  was  the  question  in  the  case  ( Wvicman  v.  Wiseman,  1866, 
ibid.  351);  and  where  the  party  propounding  the  will  has,  owing  to 
the  facts  surrounding  its  making,  not  only  to  prove  due  execution  and 
testamentary  capacity,  but  also  to  remove  the  suspicions  attaching  to 
its  making,  a  person  opposing  it  is  jrrimd  facie  justified  in  pleading 
undue  influence  and  fraud,  and  though  he  fails  he  ought  not  to  pay  costs 
unless  lie  raised  such  issues  unreasonably  under  the  particular  circum- 
stances, and  his  costs  have  been  allowed  out  of  the  estate  ( Wi/son  v. 
Badl,  1903,  P.  239,  citing  Orton  v.  Smith,  above).  A  contract  by  parties 
to  a  probate  action  who  were  setting  up  opposing  wills,  that  whichever 
will  should  be  upheld  the  costs  of  both  parties  should  in  any  event 
be  paid  out  of  the  estate,  may  be  refuse<i  effect  by  the  Court,  which 
may  direct  tliat  the  plaintiff  shall  pay  the  costs  of  the  defendants 
(a  trustee  and  an  infant  beneficiary),  but  the  plaintiff  can  recover  his 
costs  against  the  defendant  trustee  under  the  contract  (Priiux  v.  Haworth, 
[1905]  2  K.  B.  768). 

The  costs  may,  however,  be  left  to  follow  the  event  of  the  action 
tried  by  a  jury  under  Order  65,  r.  1  {Black  v.  Cteiaiui,  1895,  12  T.  L  K. 
63);  and  the  law  has  Ijeen  recently  stated  thus:  "  Under  the  Judicature 
Act  the  practice  was  for  costs  to  follow  the  event,  unless  good  cause 
was  shown  to  the  contrary.  The  general  practice  in  this  C'ourt  was 
that  if  the  testator,  by  reason  of  his  con(luct,  was  the  cause  of  the 
litigation,  the  costs  should  come  out  of  the  estate.  Another  rule  which 
the  Court  acted  on  was,  that  if  the  facts  show  that  neither  the  testator 
nor  any  persons  interested  under  the  will  were  to  blame,  then  there 
should  \)e  no  order  as  to  costs,  i.e.  each  side  to  pay  their  own  "  (Barnes, 
J.,  Bnmmiiuf  v.  Mostipi,  1897,  13  T.  L  R.  184;  and  see  Ttmd  v.  Ti/e, 
[1902]  P.  92,  94). 

As  a  general  rule,  every  unsuccessful  party  in  a  probate  suit  (subject 
to  the  exceptions  given  below)  is  personally  liable  to  costs,  payment  of 
which  may  be  enforced  by  writ  of  elegit  {Heath  v.  Heath,  1874,  29  L.  T. 
931),  or  sequestration  {Bayley  v.  Bayley,  1859,  4  Sw.  &  Tr.  222,  Order 
43,  rr.  6,  7),  e.g.  an  executor  {Cottrell  v.  Cottrell,  1872,  L  R.  2  P.  &  I). 
397),  an  infant  {Viman  v.  Keiiiu'lli/,  1890,  63  L  T.  778),  a  next-of-kin 
or  heir-at-law  {Fi/son  v.  Wentrope,  1858,  1  Sw.  &  Tr.  279),  a  legatee 
{Urqvhart  v.  Frieker,  1826,  3  Add.  57),  a  married  woman  with  separate 
estate  {Mirrru  v.  Freeman,  1878,  3  P.  D.  65),  even  though  subject  to 
restraint  on  anticipation,  providetl  in  this  case  that  she  "  institutes  a 
cause  "  within  the  Married  Women's  Property  Act,  1893,  but  a  married 
woman  entering  a  caveat  against  probate  of  a  will  by  the  executor  pro- 
pounding it  is  not  within  these  words  {Moran  v.  Place,  [1896]  P.  214, 
C.  A.) ;  a  person  suing  in  fonnd  ]xiuj)cru<,  though  this  was  a  matter  for 
the  discretion  of  the  Court  {Lemann  v.  Bonmll,  1823,  1  Add.  389 ; 
Wagner  v.  Mears,  1829,  2  Hag.  Con.  524;  Rind  v.  Davies,  1833,  4  ihid. 
394;  Carle88  v.  Tliomj)8on,  1858,  1  Sw.  &  Tr.  21);  but  the  King's 
Proctor  opposing  a  will,  though  he  withdraws  his  opposition  early  in 
the  trial,  cannot  be  condemned  in  costs  {Atldnson  v.  H.M.'s  Proctor, 
1871,  L  R.  2  P.  &  D.  255).     Where  the  official  solicitor  was  appointed 
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guardian  ad  litem  for  an  infant  defendant,  his  costs  were  made  part  of  the 
costs  of  the  executor  propounding  the  will  {White  v.  Duvcrnay,  [1891] 
P.  290).  Condemnation  in  costs  intiludes  the  costs  of  an  administrator 
pendente  lite  {Fisher  v.  Fisher,  1878,  4  P.  D.  231);  and  if  an  appeal 
is  brought,  his  costs  till  the  dismissal  of  the  appeal  {Taylor  v.  Taylor, 
1881,  6  P.  D.  29).  The  Probate  Court  had  no  jurisdiction  to  order 
costs  to  be  paid  out  of  realty  {Young  v.  Bendy,  1867,  L.  E.  1  P.  &  D. 
347),  thougli  this  could  be  done  by  consent  of  parties  {Smith  v.  Hopkin- 
son,  1878,  4  P.  D.  84);  nor  could  the  Probate  Division  order  payment 
of  costs  out  of  the  rents  of  realty  in  the  hands  of  a  receiver  appointed 
under  the  Probate  Court  Act,  1857,  s.  71  {In  re  Morgan,  1890,  W.  N. 
125 ;  Bridges  v.  Shaw,  [1894]  3  Ch.  615,  Kekewich,  J.) ;  in  both  of  which 
cases  an  order  by  the  Probate  Division  for  "  costs  to  be  paid  out  of 
the  estate  "  was  held  to  apply  to  personalty  only.  Now,  by  a  recent 
rule  of  the  E.  S.  C.  (October  1904),  in  any  probate  action  in  which 
it  is  ordered  that  costs  shall  be  paid  out  of  the  estate  the  order  may 
direct  out  of  which  portion  of  the  estate  they  shall  be  paid  (r.  2 ;  see 
Ann.  Pract.,  Order  65,  r.  14f?).  Under  this  the  Court  has  ordered  the 
costs  of  plaintiff  and  defendant  to  be  charged  on  the  corpus  of  real 
estate  devised  by  the  will  to  successive  life  tenants,  one  of  whom  was 
the  defendant,  and  subject  thereto  to  the  residuary  legatees,  one  of 
whom  was  the  plaintiff  {Dean  v.  Bulmer,  [1905]  P.  1 ;  and  Harrington  v. 
Butt,  [1905]  P.  371.),  and  costs  may  be  paid  out  of  real  estate  where 
the  personalty  is  insufficient  {In  re  Vickerstaff,  [1906]  1  Ch.  762). 
The  plaintiff's  costs  of  an  unsuccessful  action  impeaching  the  validity 
of  a  will,  though  ordered  by  the  Probate  Division  to  be  paid  out  of  the 
estate,  are  not  "  testamentary  expenses "  {Re  Prince,  1898,  2  Ch.  225 ; 
and  see  Be  Knapman,  1880,  18  Ch.  D.  300;  Ann.  Pract.,  Order  65,  r.  1, 
notes) ;  but  "  testamentary  expenses  "  may  include  the  costs  of  a  probate 
action  instituted  by  one  of  the  next-of-kin  of  the  widow  (for  whom  they 
are  to  be  paid)  incurred  for  the  benefit  of  her  estate  {In  re  Clemow, 
[1900]  2  Ch.  182 ;  Ann.  Pract.,  1907,  pp.  902,  903).  As  to  Secueity 
FOR  Costs  and  Taxation,  see  these  headings ;  as  to  solicitor's  lien,  see 
Solicitor. 

(2.)  Executors. — As  a  general  rule,  an  executor  propounding  a  will  in 
solemn  form,  whether  he  does  so  of  his  own  motion,  or  because  he  is  put 
on  proof  by  interested  parties,  is  entitled  to  take  his  costs  out  of  the 
deceased's  estate.  A  residuary  or  other  legatee  proving  a  will  in  solemn 
form,  and  thereby  "  fulfilling  the  duty  of  the  executor,"  and  getting  it 
pronounced  for,  may  have  his  costs  out  of  the  estate  {Sutton  v.  Drax, 
1815,  2  Phillim.  323;  Williams  v.  GoiLde,  1828, 1  Hag.  Con.  610;  Thome 
V.  Booke,  1841,  2  Curt.  831);  but  he  cannot,  like  the  executor,  take  them 
ex  officio,  unless  he  is  administrator  cum  testamento  annexo ;  for  if  the 
executor  cannot,  or  will  not,  take  probate,  a  residuary  legatee  is  entitled 
to  take  out  letters  of  administration  with  the  will  annexed  in  priority 
to  a  legatee  propounding  the  will  {Bewsher  v.  Williams,  1861,  3  Sw. 
&  Tr.  62) ;  and  the  latter  can  only  get  his  costs  in  such  a  case  by  the 
Court  including  them  in  its  decree  in  favour  of  the  will,  or  ordering 
them  to  be  so  paid  {ibid.).  A  legatee  propounding  and  establishing  a 
will  is  entitled  to  the  same  costs  as  an  executor  under  the  like  circum- 
stances, and  a  legatee,  establishing  a  codicil  to  a  will  in  opposition  to  the 
executor  propounding  the  will  only,  was  given  party  and  party  costs 
against  him  as  well  as  a  sum  nomine  expensarum  to  cover  his  extra 
costs  {Wilkinson  v.  Corfleld,  1881,  6  P.  D.  27,  following  Sutton  v.  Drax, 
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above).  Executors  have  been  given  the  costs  of  a  first  successful  trial 
out  of  the  estate,  where  a  new  trial  was  granted  to  a  son  of  the  testator 
(who  had  opposed  the  will)  on  the  ground  of  the  verdict  being  against 
the  weight  of  evidence,  but  he  discontinued  the  action,  and  his  sisters, 
who  had  appeared  in  tlie  former  proceedings,  but  had  not  pleaded,  were 
allowed  to  continue  it  (Boulton  v.  Boultan,  1867,  L.  II.  1  P.  «S:  D.  456). 
A  legatee  (to  a  small  amount)  acting  in  the  interest  of  an  infant  legatee, 
and  establishing  a  will  which  the  executor  refused  to  propound,  has 
been  given  her  costs  out  of  the  estate  (Bewsher  v.  WiUiaim,  1861,  3  8w. 
&  Tr.  62) ;  as  also  has  been  an  executor  propounding  a  will,  though  it 
turned  out  to  be  invalid,  on  behalf  of  an  infant  legatee  {Davies  v.  Bees, 
1866,  13  L.  T.  609). 

On  the  other  hand,  executors  and  persons  loco  cxeciUoins,  who  fail  in 
estabhshing  the  will  they  set  up,  in  certain  circumstances  are  liable  to  l»e 
refused  tlieir  costs  out  of  the  estate,  and  to  be  condemned  in  the  costs  of 
the  opposing  party,  or  be  left  to  bear  their  own  costs.  Thus  an  executor 
has  been  condemned  in  costs  where  probate  was  refused  to  the  will  set 
up  by  lum,  undei  which  he  was  the  chief  beneficiary,  and  there  were 
suspicions  of  fraud  {Saph  v.  Atkinson,  1822,  1  Add.  162 ;  Do(if/e  v.  Mccch, 
1828, 1  Hag.  Con.  612 ;  or  where  probate  was  refused  to  a  will  (testatrix 
being  wife  to  the  executor)  on  the  ground  of  its  having  been  obtained 
by  undue  influence  {Marsh  v.  Tyirell,  1828,  2  Hag.  Con.  141 ;  Baktr  v. 
Batt,  1836,  1  Curt.  172);  or  where  an  executor  is  the  residuary  legatee 
and  unreasonably  propounds  a  will  which  is  not  established,  he  may  lie 
ordered  to  pay  his  own  costs  and  those  of  the  defendant,  but  not  those 
of  other  parties  cited  {Twist  v,  Tije,  1902,  P.  92,  distinguishing  Bovghton 
v.  Knight,  1873,  L.  R  3  P.  &  D.  64,  above);  or  where  the  executor  un- 
reasonably propounds  a  will  that  cannot  be  supported  {Rogers  v.  Lecocq, 
1896,  65  L.  J.  P.  68,  will  of  a  lunatic  showing  signs  of  insanity;  Page 
V.  Williamsou,  1902,  87  I*  T.  146,  770,  where  the  executor  has  ample 
opportunity  of  knowing  the  state  of  mind  of  the  testator,  and  pro- 
pounds a  will,  he  does  so  at  his  own  risk).  Where  a  will  was  established 
all  but  the  residuary  clause,  which  was  found  to  have  Ijeen  obtained 
by  undue  influence  of  the  executrix,  she  was  only  given  the  costs  of 
proving  the  will  in  solemn  form  {Smith  v.  Atkins,  1870,  L.  R  2  P.  &  I). 
169).  A  nude  executor,  i.e.  one  without  any  interest  under  the  will, 
and  propounding  it  without  cause  and  unsuccessfully,  may  be  con- 
demned in  costs,  and  should  therefore  take  security  for  them  from  the 
person  interested  {Rennie  v.  Massie,  1866,  L.  li.  1  P.  &  I).  118);  and  an 
executrix  losing  a  will  through  carelessness,  and  proving  a  draft  of  it 
in  solenm  form,  was  only  allowed  the  costs  which  would  have  been 
incidental  to  proof  of  the  original  in  solemn  form,  and  had  to  pay  the 
defendant's  costs  {Burls  v.  BnrU,  1868,  L.  R.  1  P.  &  D.  472);  and  for 
other  instances  of  executors  Ijeing  condemneil  in  costs,  see  Rayson  v. 
Partmi,  1869,  L.  R.  2  P.  &  D.  38 ;  Richards  v.  Humphreijs,  1860,  29  L.  J. 
P.  &  M.  137;  Goss  V.  Hill,  1871,  40  ibid.  39. 

(3.)  Next-of-Kin  and  other  Parties. — Next-of-kin  and  executors  of 
former  wills,  and  persons  who  have  been  granted  administration,  can, 
as  they  could  under  the  old  practice,  put  the  executor  on  proof  of  the 
will  in  solemn  form,  before  probate  has  been  granted  in  common  form, 
without  being  liable  to  costs  {Green  v.  Proctor,  1828,  1  Hag.  Con.  340, 
next-of-kin;  Mamjield  v.  Shaw,  1818,  3  Phillim.  22;  Boston  v.  Fox, 
1860,  29  L.  J.  P.  &  M.  68;  and  Seaton  v.  Stiirch,  ibid.  195,  executor  of 
will;    Dobbs  v.  Chisvian,  1810,    1    Phillim.    llOn.,  creditor   to   whom 
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administration  has  been  granted) ;  provided  they  do  not  do  so  vexa- 
tiously,  or  set  up  an  unjustified  charge  of  fraud  or  conspiracy  {Barry 
V.  Butlin,  1838,  2  Moo.  P.  C.  482;  12  E.  E.  1089 ;  46  E.  E.  123),  or  they 
may  be  condemned  in  costs  or  left  to  pay  their  costs  {ITuhle  v.  Clark, 
1827,  1  Hag.  Con.  127;  Coppin  y.  Dillmi,  1833,  4  ibid.  375;  Constable 
V.  Tufnell,  ibid.  508);  and  the  same  result  follows  if  they  put  the 
executor  on  proof  in  solemn  form  after  proof  in  common  form  has  been 
taken  (Bell  v.  Armstrong,  1822,  1  Add.  375);  and  generally,  see  Tristram 
and  Coote,  483. 

In  the  Prerogative  Court,  when  the  executor  so  called  upon  to  prove 
a  will  in  solemn  form  put  in  his  allegation  (as  to  tlie  validity  of  the  will), 
and  examined  witnesses  in  support  of  it,  the  next-of-kin  or  person  entitled 
in  distribution  to  the  estate  or  the  executor  of  a  former  will  was  entitled, 
without  pleading,  to  administer  interrogatories  by  way  of  cross-exam- 
ining the  witnesses,  without  being  liable  for  costs,  provided  that  the 
interrogatories  did  not  make  unwarrantable  charges;  while,  if  they 
pleaded,  they  ran  the  risk  of  being  condemned  in  costs  at  least  from  the 
time  of  pleading.  This  privilege  did  not  extend  to  a  legatee  who,  if  he 
interrogated  the  executor's  witnesses,  was  liable  for  costs,  especially  if 
he  was  a  mere  legatee  {Urquliart  \.  Frickcr,  1826,  3  Add.  57).  This 
privilege  has  been  continued  in  the  present  practice,  and  "  the  party 
opposing  a  will,  if  with  his  defence  he  gives  notice  to  the  party  setting 
up  the  will  that  he  merely  insists  on  the  will  being  proved  in  solemn 
form  and  only  intends  to  cross-examine  the  witnesses  produced  in 
support  of  the  will"  (Order  21,  r.  18),  "may  do  so,  and  shall  not  in  any 
event  be  liable  to  pay  the  costs  of  the  other  side  unless  the  judge  is  of  opinion 
that  there  was  no  reasonable  ground  for  opposing  the  loill."  The  words 
in  italics  (substituted  in  August  1898  for  words  "subject  to  the  same 
liabilities  in  respect  of  costs  as  he  would  have  been  under  similar  circum- 
stances, according  to  the  practice  of  the  Court  of  Probate,  before  the 
the  Judicature  Acts  "),  have  "  established  a  new  and  complete  code  of 
practice,  sweeping  away  the  general  rule  that  a  defendant  giving  such 
notice  is  not  liable  to  pay  costs,  and  the  exception  to  this  rule,  where  the 
defendant  asks  for  a  jury"  {Davies  v.  Jones,  [1899]  P.  161, 164),  and  the 
decisions  given  on  the  rule  in  the  original  form  are  accordingly  qualified 
{Hockley  v.  Wyatt,  1882,  7  P.  D.  239 ;  Foley  v.  Brogan,  1883,  Ir.  L.  E.  11 
Ch.  D.  421 ;  Bone  v.  Whittle,  1866,  L.  E.  1  P.  &  D.  249 ;  Harrington  v. 
Boivyer,  1871,  L.  E.  2  P.  &  D.  264;  Ireland  v.  Bendall,  1866,  L.  E.'l  ibid. 
194 ;  Beale  v.  Beale,  1874,  L.  E.  3  P.  &  D.  179  ;  Swinfen  v.  Swinfen,  1859, 
1  Sw.  &  Tr.  283 ;  Summerell  v.  Clements,  1862,  3  Sw.  &  Tr.  35 ;  Zeeman 
V.  George,  1868,  L.  E.  1  P.  &  D.  542 ;  Cleare  v.  Cleare,  1869,  L.  E.  1  P. 
&  D.  655 ;  Leigh  v.  Green,  1892,  P.  17).  Thus,  such  a  notice  protects  a 
defendant  who  has  required  the  cause  to  be  tried  by  a  jury  {Davies  v. 
Jones,  above),  and  the  fact  that  the  defendant  giving  such  a  notice  is  a 
trustee  acting  in  the  interest  of  beneficiaries,  may  be  taken  into  considera- 
tion {Perry  v.  Dixon,  1899,  80  L.  T.  297) ;  but  the  principles  on  which  the 
old  Ecclesiastical  Courts,  and  afterwards  the  Probate  Court,  acted  must 
be  followed ;  and  such  a  notice  given  by  a  plaintiff  who  claims  revocation 
of  probate,  as  distinct  from  a  caveat,  is  bad  {Tomalin  v.  Smart,  1904,  P. 
141,  approving  Beale  v.  Beale,  above),  and  the  rule  is  applicable  only  to 
parties  opposing  probate  in  the  first  instance  (defendants),  and  perhaps 
interveners  delivering  a  defence  {ibid.).  Thus  a  defendant  who  elicits 
nothing  by  his  cross-examination,  and  should  not  have  disputed  the  will, 
is  not  protected  {Spicer  v.  Spicer,  [1899]  P.  38). 


COSTS  65 

A  next-of-kin  calling  in  probate  at  an  unjustifiable  time,  or  entering 
a  caveat,  though  not  cited  or  intervening,  is  liable  to  costs  {Ratcliffy. 
Barnes,  1862,  2  Sw.  &  Tr.  486 ;  Clayton  v.  Davis,  1863,  3  ihid.  290),  and 
is  not  at  liberty  to  oppose  probate  of  will  made  good  in  a  suit  between 
the  executor  and  another  next-of-kin.  A  next-of-kin  who  has  been 
cited  but  has  not  appeared  in  a  suit  by  an  executor  setting  up  a  will, 
has  been  condemned  in  the  costs  of  the  suit  for  destroying  the  will  {Kiitfj 
V.  Gillard,  1867,  L  R.  1  P.  &  D.  539).  Where  there  is  sufficient  diverg- 
ence of  interests  between  the  defendants  separate  sets  of  costs  may  be 
given  {Bofishaw  v.  Piram,  [1900]  P.  148). 

An  heir-at-law  is  on  the  same  footing  as  regards  costs  as  a  next-of-kin, 
and  is  liable  or  entitled  to  costs  according  as  a  next-of-kin  would  be 
{Fysan  v.  Westrope,  1857,  1  Sw.  &  Tr.  279 ;  Smyth  v.  Wilson,  1866,  36 
L.  J.  P.  &  M.  82),  and  he  has  been  refused  the  costs  of  being  separately 
represented  {Tioist  v.  Tyc,  [1902]  P.  92,  98). 

(4.)  Interveners. — An  intervener,  where  he  is  a  necessary  party,  and 
80  made  by  an  order  of  the  Court,  is  entitled  to  costs  out  of  the  estate, 
even  though  unsuccessful  {Siiujlcton  v.  Tondinson,  1878,  3  App.  Cas.  404); 
and  a  successful  intervener  (an  heir-at-law),  although  not  cited,  is 
entitled  to  costs  out  of  the  estate  if  the  will  is  pronounced  against  for 
want  of  knowledge  by  the  testator  of  its  contents,  though  charges  of 
undue  influence  and  fraud  made  against  the  executors  propounding  it 
are  negatived  {Rayson  v.  Parton,  1869,  L.  II.  2  P.  &,  D.  38).  Ordinarily, 
where  the  executor  is  before  the  Court  and  interveners  siipport  the  will, 
they  will  not  get  costs  out  of  the  estate  (Calvin  v.  Frnscr,  1829,  2  Hag. 
Con.  368);  but  where  they  are  interested  next-of-kin,  and  intervene 
in  order  to  take  the  opinion  of  the  Court  on  an  alteration  in  a  will 
(pronounced  invalid),  they  get  their  costs  out  of  the  estate  {Burqoyne 
v.  Showier,  1844,  1  Kob.  Eccl.  5;  Cross  v.  Cross,  1864,  3  Sw.  &  Tr.'360). 
Interveners  cited  and  falsely  charged  with  undue  influence  by  the  defend- 
ants in  a  probate  suit  iiave  got  their  cosUj  from  the  latter,  who  had  to 
pay  the  plaintiff's  costs  as  well  (Tcnnant  v.  Cross,  1886,  12  P.  D.  4);  but 
they  have  been  refused  their  costs  where  a  legacy  made  to  them,  though 
at  first  denied  by  the  executor  in  his  affidavit  of  scripts,  was  afterwards 
admitted  by  him  in  his  plea,  and  they  nevertheless  appeared  by  counsel 
at  the  trial  (Shawe  v.  Marsluill,  1858,  1  Sw.  Tr.  129). 

Security  for  costs  in  probate  actions  follow  the  general  rules  (Tristram 
and  Coote,  495).    See  Security  fou  Costs. 

[AiUhorUies. — Tristram  and  Coote,  Probate  Practice,  14th  ed.,  1906 ; 
Powles  and  Oakley,  Probate,  4th  ed.,  1906.] 

Divoh(.;e. — The  general  rules  governing  costs  in  divorce  proceedings 
are  that  tiiey  are  in  the  discretion  of  the  Court,  and  that  there  is  no 
appeal  on  the  subject  of  costs  only  (Divorce  Act,  1857,  s.  51).  The 
Rules  of  the  Supreme  Court  do  not  apply  to  the  procedure  or  practice 
in  proceedings  for  divorce  or  other  matrimonial  causes  (Order  68,  r. 
1  (d));  and  consequently  the  statutory  rules  (of  1866)  formerly  regulat- 
ing the  subject  of  costs  in  the  Divorce  Court  are  still  in  force  in  the 
Divorce  Division.  These  however  are  not  exhaustive,  and  may  be  supple- 
mented by  the  Rules  of  the  Supreme  Court  (Giles  v.  Giles,  [1900]  P.  17). 
The  statutory  rule  does  not  override  the  words  in  sec.  49  of  the  Judica- 
ture Act,  1873,  that  "  no  order  of  the  High  Court  ...  as  to  costs  only, 
which  by  law  are  left  to  the  discretion  of  the  Court,  shall  be  subject  to 
any  appeal  except  by  leave  of  the  Court  or  judge  making  the  order ; " 
VOL.  IV.  5 
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and  appeals  can  thus  be  brought  from  the  Divorce  Division  by  leave  of 
the  judge  in  the  same  way  as  from  any  other  Court  (Smith  v.  Smith, 
1882,  W.  N.  91),  though  not  without  such  leave  where  it  is  a  matter 
for  the  discretion  of  the  judge  (BiUler  v.  Butler,  1890,  15  P.  D.  126; 
RiLssdl  V.  Russell,  [1892]  P.  157).  The  rules  which  have  been  laid  down 
by  statutory  authority  or  practice  for  the  exercise  of  the  discretion 
of  the  Court  over  costs  may  be  considered  according  as  they  relate  to 
{1)  husbands,  (2)  wives,  (3)  co-respondents,  (4)  interveners,  (5)  or  the 
Legitimacy  Declaration  Act. 

(1.)  Husbands. — The  husband,  besides  being  generally  liable  to  pay 
his  own  costs,  is  also,  as  a  general  rule,  whether  the  wife  be  successful 
or  not,  and  whether  she  be  petitioner  or  respondent,  liable  to  pay  his 
wife's  costs,  taxed  as  between  party  and  party,  incurred  by  her  up  to 
the  time  of  the  case  being  set  down  for  trial,  and  to  pay  them  when  it 
is  so  set  down ;  and  he  is  also  liable  to  pay  into  Court  or  give  security 
for  an  amount  fixed  by  the  registrar  as  sufficient  in  his  judgment  to 
cover  tlie  wife's  costs  in  connection  with  the  hearing  of  the  case.  The 
reason  for  this  liability  is  that  under  the  old  law  the  "  marriage  gave  all 
the  property  to  the  husband,  and  the  wife  had  no  other  means  of  obtain- 
ing justice."  "  The  rule,  however,  is  not  universal — the  exception  is  where 
the  reason  fails — where  the  wife  has  separate  property  of  her  own,  for 
then  the  marriage  does  not  give  all  the  property  to  the  husband  "  (Sir  J. 
Nicholl,  Beevor  v.  Beevor,  1809,  3  Phillim.  262 ;  and  so  Dr.  Lushington, 
Walker  v.  Walker,  1837,  1  Curt.  564;  and  see  Ash  v.  Ash,  [1893] 
P.  222,  226).  The  origin  of  this  exercise  of  discretion  by  the  Court 
to  secure  to  the  wife  the  costs  necessary  for  her  to  bring  her  suit  to 
a  hearing,  whether  the  suit  is  by  or  against  her,  is  that  a  wife  at 
common  law  has  the  right  to  pledge  her  husband's  credit  for  necessaries, 
but  that  is  only  in  part  the  foundation  for  the  way  in  which  the  Court 
exercises  its  discretion,  and  though  the  wife  is  in  the  position  of  a  feme 
sole  by  judicial  separation,  or  a  separation  order  under  the  Summary 
Jurisdiction  Act,  1895,  the  practice  is  still  to  be  followed  (Sir  G.  Barnes, 
Sheppard  v.  Sheppard,  [1905]  P.  185),  and  a  husband  against  whom  his 
wife  has  obtained  a  separation  order  under  that  Act,  may  be  ordered  to 
give  security  for  such  costs  of  the  wife  as  may  enable  her  to  bring  a 
suit  for  dissolution  of  marriage  {ibid.,  distinguishing  In  re  Wingfield  v. 
Blew,  [1904]  2  Ch.  665).  But  the  Court  of  Appeal  will  not  order  security 
for  costs  of  a  motion  for  a  new  trial  of  a  divorce  petition,  such  not 
having  been  the  practice  before  the  Judicature  Act,  1890  {Rickaby  v. 
Eickaby,  [1901]  P.  134;  and  see  Harwood  v.  Abrahams,  [1901]  2  K.  B. 
304).  A  wife  is  entitled  to  an  order  pendente  lite  on  her  husband  to 
pay  her  costs  already  incurred,  and  secure  her  future  costs,  even  though 
she  has  separate  property  more  than  enough  to  pay  her  costs,  for  this  is 
,a  question  for  the  judge's  discretion  {Allen  v.  Allen,  [1894]  P.  134,  the 
husband  having  an  income  of  £4000  a  year,  the  wife  one  of  £280,  and 
£500  a  year  alimony  during  suit).  If  the  husband  fail  to  give  such 
security,  and  he  is  a  petitioner  in  the  suit,  proceedings  may  be  stayed  till 
he  does  so ;  and  a  bankrupt  husband  claiming  damages  in  a  petition  for 
dissolution  of  marriage  has  been  required  to  give  security  for  costs 
unless  he  gives  up  his  claim  (Smith  v.  Smith,  1882,  7  P.  D.  227);  but 
this  is  not  a  fixed  rule  (Blackett  v.  Blackett,  [1902]  P.  170);  and  dis- 
obedience to  the  registrar's  order  to  give  security  is  punishable  by 
attachment  (Lynch  v.  Lynch,  1885,  10  P.  D.  183;  Bates  v.  Bates,  1889, 
14  ibid.  17),  even  though  the  husband  is  an  undischarged  bankrupt 
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(SJiine  V.  Shine,  [1893]  P.  289,  husband  respondent) ;  but  if  the  husband 
has  no  means,  attachment  may  not  be  ordered  (Clarke  v.  Clarke,  [1891] 
P.  278,  husband  petitioner);  and  no  attachment  can  issue  for  unpaid 
costs  (Weldon  v.  Weld&n,  1885,  10  P.  D.  72).  Where  the  order  of  the 
Court  has  been  obeyed,  although  the  Court  orders  the  husband  to  pay 
the  wife's  costs  connected  with  the  attachment  and  release,  such  pay- 
ment will  not  be  made  a  condition  precedent  of  the  release  {Ayrcs  v, 
Ayres,  1902,  71  L.  J.  P.  18;  85  L  T.  648).  Where  a  husband  is  an 
infant,  his  guardian  is  liable  to  the  wife  for  her  taxed  costs  {Bcavan  v. 
Beavan,  1862,  2  Sw.  &  Tr.  652,  husband  petitioner) ;  and  where  a  lius- 
band  dies  before  the  cause  is  heard,  taxed  costs  must  be  paid  to  the 
wife's  solicitor  (Hall  v.  Hall,  1864,  3  Sw.  &  Tr.  390).  Where  the  wife 
returns  to  cohabitation  during  proceedings  in  her  suit  against  her 
husband,  the  husband  can  only  get  the  petition  dismissed  on  paying 
her  taxed  costs  (Cooper  v.  Cooper,  1864,  3  Sw.  &  Tr.  392).  A  husband  can 
sue  in  formd  pauperis  for  dissolution  of  marriage  (Divorce  Act,  1857, 
8.  54);  under  the  practice  of  the  Divorce  Division,  wiiere  he  does  so  and 
is  successful,  he  gets  only  his  or  his  solicitor's  costs  out  of  pocket, 
including  those  of  the  certificate  and  a  reasonable  sum  for  office  expenses, 
against  the  co-respondent ;  but  if  he  fails,  the  wife  or  the  co-respondent 
can  get  an  order  for  their  full  costs  against  him  for  wliat  it  is  worth; 
and  it  seems  that  a  wife  can  get  an  order  for  security  against  a  pauper 
husband  with  a  stay  of  proceedings  on  his  failure  to  provide  it,  but  no 
general  rule  can  be  laid  down  in  tins  case,  each  case  being  dealt  with  on 
its  own  merits,  and  special  regard  being  had  to  the  nature  of  the  wife's 
defence  (Richardson  v.  Richardson,  [1895]  P.  276,  Jeune,  P.,  approved 
by  C.  A.,  ibid.  346).  A  pauper  husband  jwtitioner  who  fails  owing  to 
the  intervention  of  the  King's  Proctor  aftc-r  decree  nvn,  may  be  con- 
demned in  the  full  costs  of  such  intervention  (  U7jt<c  v.  Jr/n"/*',  [1898] 
P.  128;  Guy  v.  Guy,  1900.  17  T.  L.  K.  4).  Wliere,  on  a  husband's 
petition  for  divorce,  the  wife's  solicitor  incurred  costs  which  were  taxed 
and  ordered  to  be  paid,  and  after  the  clo.se  of  the  pleadings,  before  the 
cause  was  set  down  for  trial,  the  husl>and  obtained  leave  to  proceed  in 
formd  pauperis,  the  proceedings  were  ordered  to  be  stayed  till  payment 
of  the  wife's  taxed  costs  (Joseph  v.  Joseph,  1897,  76  L  T.  236).  A  pauper 
petitioner  neglecting  to  proceed  may  Ije  ])unisiied  with  costs  and  a  stay 
of  proceedings  (Divorce  Court  Rules  of  1866,  r.  27). 

The  remedy  given  by  the  Divorce  Court  Rules  of  1866  (158,  201)  is 
concurrent  with  and  not  substituttnl  for  the  rule  of  common  law  respect- 
ing this  liability  of  the  husband  for  his  wife's  costs;  thus  a  husband 
hits  been  held  liable  at  common  law  for  the  costs  of  his  wife  filing 
a  petition  in  the  Divorce  Court  for  judicial  separation  for  cruelty  and 
adultery,  even  though  the  petition  Ixj  persevered  in  and  the  practice  of 
the  Divorce  Court  was  not  followed  (Rice  v.  Shep/ierd,  1862, 12  C.  B.  N.  S. 
332) ;  but  if  solicitors  acting  for  a  wife  bringing  a  petition  for  judicial 
separation  do  not  get  security  for  costs,  and  they  cease  to  act  for  lier  and 
the  suit  is  abandoned,  they  cannot  then  apply  for  security,  but  must  sue 
at  common  law  (Nairne  v.  Nairne,  1901,  65  J.  P.  777).  It  has  been 
held  that  a  wife  may  pledge  her  husband's  credit  for  all  costs  as  between 
solicitor  and  client  reasonably  incurred  by  her  in  a  divorce  suit  against 
her  husband,  e.g.  costs  before  but  leading  up  to  the  institution  of  the 
suit ;  extra  costs  in  the  suit  as  between  solicitor  and  client,  though  dis- 
allowed on  taxation  as  between  party  and  party ;  extra  costs  as  between 
solicitor  and  client  of  rectifying  the  wife's  settlement  after  a  decree  nisi 
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had  been  pronounced,  such  costs  having  been  allowed  on  taxation  as 
between  party  and  party  {Ottaimy  v.  Hamilton,  1878,  3  C.  P.  D.  393), 
and  her  solicitor  can  recover  such  costs  from  her  husband  (  Wells  v.  Wells, 
1858,  1  Sw.  &  Tr.  308;  Robertson  v.  Robertson,  1881,  6  P.  D.  119  and 
122) ;  though  costs  incurred  before  the  institution  of  a  suit  for  judicial 
separation  on  a  wife's  behalf  are  not  usually  recoverable  from  a  husband, 
because  his  liability  only  begins  with  the  suit  {Dicketis  v.  Dickens,  1859, 
2  Sw.  &  Tr.  103).  See  also  Taxation.  Where  a  suit  brought  by  a  wife 
is  compromised  without  the  knowledge  of  her  solicitor,  after  an  applica- 
tion made  but  not  yet  heard  for  the  usual  order  for  taxation  of  costs,  and 
the  wife  returned  to  cohabitation,  her  solicitor  can  recover  his  taxed 
costs  from  the  husband  {Ballance  v.  Ballance,  [1889]  2  Ir.  Rep.  128,  and 
see  Warwick  v.  Warwick,  1901,  85  L.  T.  173). 

Under  the  Summary  Jurisdiction  (Married  Women)  Act,  1895,  the 
Court  of  summary  jurisdiction  has  exclusive  jurisdiction  over  costs,  and 
where  it  makes  no  order  as  to  costs  on  the  dismissal  of  a  wife's  summons 
against  her  husband  for  a  separation  order,  the  wife's  solicitor  cannot 
recover  his  costs  in  an  action  against  the  husband  (Cale  v.  James,  1897, 
1  Q.  B.  418). 

In  appeals  under  the  Summary  Jurisdiction  (Married  Women)  Act, 
1895,  according  to  the  ordinary  practice  in  matrimonial  causes  the  wife 
gets  her  costs  of  an  appeal  brought  by  her  husband  which  is  successful 
{Earnshmv  v.  Earnshaw,  [1896]  P.  161 ;  Medivay  v.  Medioay,  [1900]  P. 
141).  A  husband  successfully  appealing  from  an  order  of  justices  has  to 
pay  the  wife's  costs  of  appeal  if  he  cannot  object  to  the  justices'  jurisdic- 
tion to  hear  the  summons  (Pickavance  v.  Fickavance,  [1901]  P.  60).  A 
wife  will  be  allowed  her  costs  of  an  appeal  from  justices  brought  by  herself 
which  is  partly  successful  (Huxtable  v.  Huxtablc,  1899,  68  L.  J.  P.  83). 

(2.)  Wife. — Thegeneral  rule  is  that  if  the  wife  succeeds  at  the  trial 
she  gets  her  full  costs ;  and  the  rule  in  Scotland  is  that  she  then  gets  her 
costs  as  between  agent  and  client  {Grant  v.  Grant,  [1905]  A.  C.  466); 
while  if  she  fails  the  "  usual  order  "  is  made,  viz.,  that  the  sum  of  money 
paid  in  or  secured  by  the  husband  for  her  costs  is  paid  out  to  her 
solicitor  in  satisfaction  of  his  costs;  and  she  is  entitled  to  receive 
before  trial  the  costs  incurred  \)j  \iQr  pendente  lite  up  to  the  time  of  trial. 
This  last  rule  does  not  apply,  however,  against  any  other  party  but  a 
husband,  and  thus  the  father  of  a  minor  petitioning  for  nullity  of  the 
latter's  marriage  is  not  liable  to  pay  the  de  facto  wife  her  fixed  costs 
(  Wells  V.  Cottam,  1864,  3  Sw.  &  Tr.  364).  In  the  former  case  costs  follow 
the  decree  as  a  matter  of  course  if  the  Court  gives  no  direction  about 
them  {Kaye  v.  Xaye,  1858,  4  Sw.  &  Tr.  239 ;  Dixon  v.  Dixon,  1859,  28 
L.  J.  P.  &  M.  96).  In  the  latter  case,  under  the  old  practice  the  wife 
was  not  entitled  to  more  than  the  sum  so  secured  beforehand  by  the 
husband  unless  the  Court  under  special  circumstances  so  ordered  (Keats 
V.  Keats,  1859, 1  Sw.  &  Tr.  334 ;  Winstone  v.  Winstone,  1861,  2  ibid.  246  ; 
Rolt  V.  Bolt,  1864,  3  ibid.  604) ;  and  it  was  therefore  necessary  for  the 
solicitor  to  see  that  the  registrar  fixed  a  sufficient  amount  (Sojnvith  v. 
Sopwith,  1860,  2  Sw.  &  Tr.  105,  where  it  was  said  that  "the  wife  was  in 
the  same  position  as  any  other  failing  suitor  as  regards  anything  beyond 
the  sum  fixed  by  the  registrar;"  Glennie  v.  Glennie,  1863,  3  ibid.  109); 
and  application  might  be  made  by  summons  to  the  judge  to  increase 
its  amount  {Madan  v.  Madan,  1868,  18  L.  T.  337).  Under  the  modern 
practice,  however,  though  costs  are  in  the  discretion  of  the  judge,  the 
guiding  rule  is  that  the  wife  is  entitled  to  all  the  costs  reasonal)ly  in- 
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curred  by  her  in  prosecuting  the  suit,  even  though  their  amount  exceeds 
the  sum  paid  or  secured  by  the  liusband  {lUthertson  v.  Robertson,  1881, 

6  P.  D,  119,  C.  A.);  but  in  such  case  the  Court  will  not  give  its  decision 
till  the  wife's  bill  of  costs  is  taxed  (Sir  J.  Hannen,  Smith  \.  Smith,  1882, 

7  P.  D.  84).  Costs  under  the  "  usual  order  "  shoidd  1  ►€  asked  for  at  the 
trial  (r.  159,  D.  C.  R.);  but  under  special  circumstances  they  can  Ije 
applied  for  after  the  hearing  {Conradi  v.  Conradi,  1866,  L.  11.  1  P.  D. 
163;  Somerville  \.  Somcrvillc,  1867,  36  L.  J.  M.  87).  In  the  case  of  a 
wife  without  means  of  her  own  this  question  concerns  her  solicitor  more 
than  it  does  her,  and  the  Court  may,  in  its  discretion,  refuse  to  make 
the  husband  liable  for  the  wife's  costs  Ijeyond  the  amount  which  he  has 
paid  or  secured  for  that  purpose,  if  the  solicitor  is  guilty  of  misconduct 
or  vexatious  and  oppressive  conduct  t<^)ward8  tlie  husband  in  instituting 
or  defending  the  action ;  and  so  if  the  cause  is  in  the  event  undefended  by 
the  wife,  and  the  solicitor  has  not  satisfied  himself  that  the  defence  slie 
proposed  to  raise  was  reasonable  {Walker  v.  Walker,  1897,  76  L  T.  234; 
and  see  Toiviisoji  v.  Toummn,  1898, 67  L  J.  P.  68;  78  L  T.  54 ;  Kay  v.  Kay, 
[1904]  P.  382. 396).  If  the  wife  fails  in  the  action,  wiiether  she  l)e  peti- 
tioner or  respondent,  although  tiie  general  rule  is  as  stated  above,  the 
question  is  still  in  the  discretion  of  the  Court,  and  the  wife  may  have 
even  the  secured  costs  refused  to  her,  either  on  account  of  her  solicitor's 
misconduct  (Flower  v.  Flower,  1873,  L  U.  3  P.  &  1).  132),  or  her  own 
conduct  (  Wilson  v.  Wilson,  1872,  L  U.  2  P.  &  I).  435) ;  an<l  no  appeal  lies 
from  the  exercise  of  the  discretion  by  the  Ojurt  (Butler  v.  Butler,  1890, 
15  P.  I).  126;  Biissell  \.  liuKtell,  [1892]  P.  152.  where  the  bond  given 
by  the  husband  for  the  wife's  costs  wjis  refused  enforcement);  and  even 
the  payment  for  her  costs  pemlente  Hie  (i.e.  Ix^fore  the  trial)  may  be 
refused  (Roycrs  v.  liof/ers,  1865,  34  L,  J.  M.  87).  Where  husband  and  wife 
both  petitioned  for  divorce  and  both  petitions  were  dismissed,  the  Court 
refused  to  give  an  etfect  to  an  agreement,  drawn  up  lK?tween  the  parties 
before  the  trial,  that  the  husband  should  allow  tlie  wife  a  certain  alimony 
and  pay  her  taxed  costs,  as  l>eing  made  in  contemplation  of  a  decree  l»eing 
obtained  (Weekes  v.  Weekes,  [1905]  21  T.  L  P.  227).  Wliere  a  divorce 
had  been  granted  on  the  huslwind's  petition  a  decree  was  made  for  costs 
against  the  wife,  whose  separate  estate  consisted  of  an  allowance  paid 
under  a  separation  order,  but  execution  was  only  allowed  to  the  extent 
of  one-half  of  the  amount  of  the  allowance,  as  there  wtis  no  evidence  that 
the  wife  was  living  in  adultery  at  the  time  of  making  tlie  order  (Clark 
V.  Clark,  [1906]  P.  331). 

As  has  been  already  indicated,  the  wife  is  also  not  entitled  to  have 
her  costs  of  suit  if  she  has  separate  estate  ;  and  tlie  Coint  in  such  a  case 
may  refuse  to  make  the  "  usual  order"  (Heal  v.  Heal,  1867,  L.  II.  1  P.  & 
T).  300,  suit  for  judicial  separation ;  Jonrs  v.  .hnm-f,  1872,  2  ihid.  .*'.33, 
ilnd.).  Thus  a  wife  (respondent)  having  separate  ])roperty,  and  being 
found  guilty  of  adultery  in  a  dissolution  suit,  was  refusetl  the  "  usual 
order,"  and  on  the  petitioner's  application  was  ordered  to  pay  the  whole 
costs  of  the  suit  (Millward  v.  Milhoard,  1887,  57  L.  T.  569);  where  a 
wife  (respondent)  and  the  co-respondent  in  a  dissolution  suit  appeared 
and  pleaded,  but  withdrew  their  pleas,  and  a  decree  nin  was  made,  the 
Court  ordered  the  wife,  who  had  a  large  separate  income,  to  pay  the 
costs  of  the  proceedings,  and  the  co-respondent  to  pay  the  costs  incurred 
by  the  issues  which  he  had  raised  in  his  answer  (Milne  v.  Milne,  1871, 
L.  II.  2  P.  ik  D.  202).  A  wife  possessed  of  separate  estate,  whose  marriage 
has  been  dissolved,  on  her  husband's  petition,  with  costs  against  the  co- 
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respondent,  may  be  ordered  to  pay  the  costs  if  they  cannot  be  recovered 
from  the  co-respondent,  if  the  application  be  made  at  the  trial ;  but  the 
Court  cannot  do  so  after  the  decree  has  been  made  absolute  ( Wait  v. 
Wait,  1871,  L.  E.  2  P.  &  D.  228).  If  the  wife  has  property  at  the  time 
that  judgment  is  given  which  is  liable  to  costs,  the  Court  may  condemn 
her  in  costs  without  inquiring  whether  she  had  it  at  the  time  of  the 
offence  proved  against  her  (Hi/de  v.  Ri/dc,  1888,  59  L.  T.  523).  A  wife 
failing  in  a  suit  for  nullity,  and  being  possessed  of  a  separate  income, 
was  ordered  to  pay  the  costs  of  the  suit  (M.  v.  C,  1872,  L.  K.  2  P.  &  D. 
414),  A  wife  possessed  of  a  sufficient  separate  income,  respondent  in  a 
suit  by  the  husband  for  restitution  of  conjugal  rights,  who  made  and 
abandoned  at  the  trial  charges  of  serious  misconduct  against  the  husband, 
and  afterwards  evaded  the  effect  of  the  decree  in  favour  of  the  husband 
by  staying  out  of  the  jurisdiction,  was  condemned  in  the  whole  costs  of 
the  proceedings  (Miller  v.  Ifillcr,  1869,  L.  R.  2  P.  &  D.  13).  On  the  same 
principle,  where  the  wife  had  the  whole  income,  under  a  scheme  for  vary- 
ing marriage  settlements  put  before  the  Court,  no  order  was  made  as  to 
the  costs  of  the  application  to  vary  them  (Boynton  v.  Boynton,  1861,  2  Sw. 
&  Tr.  275). 

It  has  already  been  pointed  out  that  a  wife  may  be  deprived  of  her 
costs  on  account  of  her  misconduct,  e.g.  the  costs  of  a  counter-charge 
against  the  husband  unreasonably  made  and  based  on  false  evidence, 
{Wilson  V.  Wilson,  1872,  L.  Pt.  2  P.  &  J).  435);  or  her  costs  in  a  nullity 
suit  brought  by  her  against  her  husband  in  which  she  failed,  and  he  was 
ordered  to  pay  a  certain  sum  towards  her  costs,  and  she  afterwards 
brought  a  dissolution  suit,  in  which  she  succeeded,  and  the  husband  was 
ordered  to  pay  her  costs,  but  was  allowed  to  deduct  the  costs  of  the  first 
suit,  which  was  erroneously  or  improperly  instituted  {Ditchfield  v.  Ditch- 
field,  1869,  L.  R.  1  P.  &  D.  729).  Similarly,  where  a  suit  for  nullity  was 
brought  by  a  next-of-kin,  but  there  was  a  delay  of  three  years  on  the 
part  of  the  petitioner,  during  which  time  the  husband  had  to  support  his 
lunatic  wife,  though  a  nullity  decree  was  made,  no  order  was  given  as  to 
costs  {Hancock  v.  Peaty,  1867,  L.  R.  1  P.  &  D.  335).  Where  a  wife's 
petition  for  divorce  on  the  ground  of  adultery  and  cruelty,  charging  the 
husband  with  communicating  venereal  disease,  and  general  charges  of 
cruelty,  was  dismissed,  it  was  held  that  she  was  only  entitled  to  her  costs 
on  the  main  charge  of  cruelty  and  adultery,  but  not  to  costs  on  the  other 
charges,  the  subjects  of  which  had  been  obviously  condoned  {Ash  v.  Ash, 
[1893]  P.  222).  Where  a  wife,  besides  traversing  a  charge  of  adultery, 
made  counter-charges  which  were  unfounded,  the  Court  ordered  that  the 
petitioner's  costs  of  meeting  the  counter-charges  should  be  deducted  from 
the  wife's  costs  of  traversing  the  charges  made  against  her  {Clark  v. 
Clark,  1865,  4  Sw.  &  Tr.  Ill) ;  and  similarly  a  husband  (petitioner)  has 
been  allowed  to  deduct  the  costs  incurred  by  him  in  meeting  unfounded 
charges  made  against  him  by  the  respondent  from  the  sum  paid  by  him 
into  Court  for  her  costs  {Morgan  v.  Morgan,  1869,  38  L.  J.  P.  &  M.  41). 
Where  on  a  husband's  petition  for  dissolution,  to  which  the  wife  counter- 
charged cruelty  and  condonation,  a  decree  nisi  was  obtained,  the  Court, 
holding  that  the  wife's  evidence  did  not  support  the  counter-charges, 
ordered  a  sum  of  money  paid  into  Court  by  the  husband  for  the  wife's 
defence  to  be  paid  out  to  him  {Marks  v.  Marks,  1905,  21  T.  L.  R.  209). 
Where  a  wife  failed  in  a  divorce  suit  which  she  had  brought,  failing  to 
prove  adultery,  and  withdrawing  at  the  trial  a  charge  of  cruelty,  and  no 
order  had  been  made  on  the  husband  to  secure  her  costs,  the  Court 
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refused,  on  further  argument  on  the  point,  to  make  any  order  {Thompson 
V.  Thompson,  1886,  57  L.  T.  374).  Where  the  wife's  suit  was  successful 
at  the  hearing  owing  to  collusion  which  was  known  to  her  solicitors,  but 
was  afterwards  dismissed  and  the  decree  nvd  rescinded  on  intervention 
by  the  King's  Proctor,  she  was  deprived  of  the  costs  of  the  hearing, 
although  they  had  been  paid  into  the  registry  {Bviler  v.  Butler,  1890, 15 
P.  D.  32).  In  a  suit  instituted  alio  intuitu  and  not  bond  Jidc  by  the  wife, 
her  taxed  costs  prior  to  the  hearing  were  ordered  to  be  deposited  in  the 
registry  instead  of  being  paid  over  to  her  solicitors  {Rogers  v.  Rogers, 
1865,  4  Sw.  &  Tr.  82).  Where  a  husband  gets  a  decree  for  restitution  of 
conjugal  rights,  and  the  wife  disobeys  it,  thougli  the  Court  has  no  juris- 
diction to  order  a  settlement  of  property  for  tlie  benefit  of  husband  and 
children,  if  it  is  settled  to  her  separate  use  without  power  of  anticipation, 
the  petitioner  is  not  made  to  bear  the  wife's  costs  of  the  suit  {MicJiell  v. 
Michell,  [1891]  P.  305). 

The  privileges  of  a  wife  as  to  costs,  however,  are  much  more  exten- 
sive than  her  liabilities.  Thus  (though  the  costs  in  an  appeal  are  in  the 
discretion  of  the  Court  of  ApjKjal)  the  wife  is  entitled  to  security  for  costs 
of  an  appeal,  and  the  huslmnd's  lx)nd  to  secure  her  costs  in  the  original 
hearing  will  not  be  cancelled  where  an  appeal  by  her  is  })ending  against 
a  decision  dismissing  her  petition  {Jtmcs  v.  Joncn,  1871,  L  R.  2  P.  &  D. 
333);  though,  if  she  appeals  unsuccessfully,  no  provision  is  made  for 
her  costs  {Otxvay  v.  Otvmy,  1888,  13  P.  D.  141).  The  Court  of  ApiKjal 
luis  })ower  to  order  the  costs  incurred  by  the  husband  in  an  unsuccessful 
appeal  by  the  wife,  to  be  paid  out  of  the  money  he  has  paid  into  Court 
to  defray  her  costs  at  the  hearing ;  but  even  though  an  appe^il  is  hope- 
less, unless  the  wife's  solicitor  fuis  acted  vexatiously  or  oppressively 
against  the  husband  in  conducting  the  appeal,  the  former  will  not  1^ 
deprived  of  his  lien  upon  the  trial  for  his  costs  {Hall  v.  Hall,  [1891]  P. 
302);  and  if  the  appeal  is  a  proper  one,  the  husband  cannot  deduct  his 
costs  of  appeal  from  any  costs  payable  to  the  wife  ( Wilson  v.  Wilson, 
1871,  K  li.  2  P.  &  D.  353).  If,  however,  she  is  respondent  and  not 
appellant  in  the  appeal,  even  though  she  is  unsuccessful  on  ap|>eal  after 
getting  a  decree  of  judicial  separation  in  the  Divorce  Court  and  her  costs, 
she  is  entitled  to  her  costs  l)oth  in  the  C'ourt  l)elow  and  on  appeal  {Holt 
v.  HoU,  1858,  28  L.  J.  P.  &  M.  12;  Otwaj/  v.  Otwa;/,  above— a  case 
where  both  husliand  and  wife  were  guilty  of  adultery,  and  the  husband 
of  aggravated  cruelty,  and  the  Divorce  Court  granted  a  judicial  separa- 
tion, and  not  a  dissolution,  for  which  lx)th  parties  petitioned).  A  wife 
who,  after  obtaining  a  decree  7ii»i  with  costs  for  dissolution,  is  after- 
wards found  guilty  of  adultery  while  the  suit  wjis  pending,  and  the 
decree  rescinded  on  the  intervention  of  the  King's  Proctor,  is  still 
entitled  to  hef  costs  taxed  uj)  to  the  time  of  her  adultery,  and 
also  the  costs  of  the  hearing,  though  not  so  taxed,  out  of  the  sum 
secured  in  the  registry  {]Vliitinore  v.  Whitmvrc,  1866,  L.  K.  1.  P.  &  D. 
96) ;  though  she  cannot  tax  her  costs  against  the  husband  after  she  has 
Ixjen  proved  guilty  of  adultery  {Keats  v.  Keats,  1859,  1  Sw.  &  Tr.  358). 
A  wife  (respondent)  who  is  unsuccessful  in  a  suit,  but  successful  in  her 
counter-charges,  is  held  entitled  to  her  full  costs  {Chnldeeott  v.  ChnldeeMt, 
1873,  29  L.T.  699);  and  where  a  wife  petitioning  for  dissolution  of  marriage 
failed  to  prove  cruelty  and  adultery,  but  the  jury  found  in  her  favour  for 
desertion,  which,  however,  was  immaterial  and  bad  in  law,  and  a  judicial 
separation  was  refused  her,  she  was  held  entitled  to  the  costs  of  the  issue 
of  desertion  but  not  of  the  other  issues,  and  the  husband  was  allowed  to 
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set  off  pro  tanto  his  costs  of  them  {Kay  v.  Kay,  [1904]  P.  382).  A  wife 
successful  in  a  suit  can  get  an  order  for  payment  of  the  balance  of  the 
costs  of  hearing  over  the  sum  paid  into  Court,  in  spite  of  a  motion  by 
the  husband  for  a  new  trial  and  a  bill  of  exceptions  pending  {Cooke  v. 
Coohe,  1864,  3  Sw.  &  Tr.  603  ;  Chetivynd  v.  Ghetivynd,  1865,  4  ibid.  108 ; 
Burroughs  v.  Burroughs,  1862,  31  L.  J,  P.  &  M.  124),  or  the  intervention 
of  the  king's  Proctor  {Gladstone  v.  Gladstone,  1875,  L.  K.  3  P.  &  D.  260). 
A  wife  is  entitled  to  her  full  costs  of  an  abortive  trial,  e.g.  where  jury 
disagree  {Hurley  v.  Hurley,  [1891]  P.  367 ;  Delaforce  v.  Delaforce,  1892, 
W.  N.  68),  unless  she  has  made  no  application  for  security  for  costs  to 
be  given  by  her  husband  {Waudhy  v.  Waudhy,  1901,  84  L.  T.  571,  829)  ; 
but  where  at  a  second  trial  the  husband's  suit  was  dismissed,  after  the 
jury  had  failed  to  agree  in  the  first,  the  wife  got  full  costs  of  both  trials 
{Watidby  v,  Waudhy,  [1902],  P.  85).  Where  a  new  trial  is  granted  on 
a  wife's  application,  and  she  has  no  means,  the  husband  must  generally 
pay  the  costs  of  both  sides  in  the  first  trial  {Nicholson  v.  Nicholson,  1863, 
3  Sw.  &  Tr.  214).  Where  a  new  trial  is  granted  on  the  application  of 
the  husband,  he  is  generally  liable  for  his  own  and  his  wife's  costs  of 
the  first  trial,  and  must  pay  them  before  the  new  trial  if  it  is  to  be  had 
on  the  same  grounds  as  the  first  trial ;  but  if  it  is  on  different  grounds, 
e.g.  in  first  suit  adultery  alleged  with  A.,  and  in  second  suit  with  B.,  the 
causes  of  action  are  different,  and  the  Court  may  refuse  to  stay  proceed- 
ings in  the  second  suit  till  the  costs  have  been  paid  (  Yeatnian  v.  Yeatman, 
1869,  39  L.  J.  P.  &  M.  37).  A  wife  suing  in  formd pauperis,  and  success- 
ful, is  allowed  her  costs  {Afford  v.  Afford,  1861,  2  Sw.  &  Tr.  387).  As 
seen  already,  she  may  be  liable  to  pay  her  husband's  costs  if  she  has 
separate  estate,  but  she  is  not  ordered  to  do  so  if  this  would  deprive  her 
of  the  means  of  subsistence  {Carstairs  v.  Carstairs,  1864,  3  Sw.  &  Tr. 
538) ;  and  before  such  an  order  will  be  made  against  her  she  is  entitled 
to  have  notice  given  her,  though  she  has  not  appeared  at  the  hearing 
of  her  husband's  petition  for  divorce  {Field  y.  Field,  1887,  13  P.  D.  23); 
and  in  spite  of  the  husband's  apparent  inability  to  pay  her  costs,  e.g.  a 
workman  earning  twenty-four  shillings  a  week,  he  may  be  ordered  to  pay 
the  wife's  taxed  costs  {Ward  v.  Ward,  1859,  1  Sw.  &  Tr.  484).  But 
where  a  husband  obtained  leave  to  amend  his  answer  to  his  wife's 
petition  for  judicial  separation  by  counter-charging  her  with  adultery, 
and  then  became  bankrupt  on  his  own  petition,  an  application  by  the 
wife  to  rescind  the  order  giving  leave  to  amend  was  rejected  {Grcatorex 
V.  Greatorex,  1864,  34  L.  J.  P.  &  M.  9).  If  a  wife,  though  guilty  of 
adultery,  has  a  good  defence  to  a  husband's  petition  {e.g.  connivance), 
she  gets  her  costs  {Elaytt  v.  Elaytt,  1864,  3  Sw.  &  Tr.  503).  She  is  not 
entitled,  as  of  course,  to  her  costs  of  appeal  in  an  interlocutory  matter 
where  she  is  appellant  and  fails  against  her  husband  {Thompson  v. 
Thompson,  1861,  2  Sw.  &  Tr.  402;  see  above);  nor  costs  of  trying  to 
prevent  a  decree  nisi  being  made  absolute  {Stoate  v.  Stoat e,  ibid.  384) ; 
nor  costs  of  a  special  jury  {Scott  v.  Scott,  1862,  32  L.  J.  M.  &  P.  40 ; 
Taylor  v.  Taylor,  1863,  ibid.  126),  the  certificate  for  which  should  be 
applied  for  by  the  successful  party  at  the  end  of  the  hearing  {Skipper  v. 
Bodkin,  1860,  2  Sw.  &  Tr.  1) ;  nor  the  costs  of  trying  to  enforce  payment 
of  certain  taxed  costs  by  Ji.  fa.,  although  the  wife  had  an  order  for  them 
upon  the  petitioner,  and  the  proceedings  were  ordered  to  be  stayed  till 
the  fixed  costs  had  been  paid  {Keane  v.  Keane,  1873,  L.  B.  3  P.  &  D.  52). 
"The  costs  of  a  wife  in  matrimonial  cases  are  taxed  as  between 
party  and  party,  but  not  in  all  respects  on  the  same  principles  as  a 
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taxation  at  common  law  between  party  and  party"  {Allen  v.  Allen, 
1860,  2  Sw.  &  Tr.  107);  thus  the  costs  of  witnesses  to  a  plea  not  in 
issue,  but  having  a  bearing  on  the  case,  and  the  costs  of  witnesses  not 
called,  if  the  case  requires  to  be  well  proved,  are  allowed  {ibid. ;  and 
80  Finney  v.  Finney,  1870,  21  L.  T.  597).  Where  a  respondent  and  a 
co-respondent  were  both  acquitted  of  a  charge  of  adultery,  and  the 
petitioner  was  also  acquitted  of  a  counter-charge  of  adultery,  the 
respondent  was  allowed  her  full  costs  of  the  first  issue,  but  only 
half  of  those  of  the  second,  as  it  was  a  joint  charge  made  by  herself 
and  the  co-respondent  {Burroughs  v.  Burroughs,  1862,  31  I*  J.  P.  &  M. 
124).  A  wife  wishing  to  substitute  a  petition  for  dissolution  of 
marriage  in  place  of  one  for  judicial  separation  may  do  so  on  paying 
costs  of  the  suit  up  to  the  motion  for  such  purpose  {Lcicis  v.  Lcuns, 
1860,  29  L  J.  P.  &  M.  123;  and  so  Frcbout  v.  Frcbout,  1861,  30  ilnd, 
214).  Where  a  wife  suing  for  judicial  separation  settles  the  suit  with 
her  husband  on  the  terms  of  a  separation  deed  being  executed,  and 
the  husband  paying  the  wife's  taxed  "  costs  of  suit,"  it  was  held  that 
the  costs  of  and  incident  to  the  preparation  and  settlement  of  the  deed 
were  not  "costs  of  suit,"  and  the  Court  had  no  jurisdiction  over  them 
{Lanc/mter  v.  Lancaster,  [1896]  P.  75  and  118,  C.  A.).  The  costs  of  a  wife 
defending  a  divorce  suit  brought  against  her  which  was  dismissed,  and 
a  judicial  separation  granted  to  her,  can  be  included  in  the  "  order  of 
course  "  obtained  by  her  solicitor  against  her  husband ;  as  can  also  the 
costs  of  an  action  by  her  against  him  in  detinue  to  recover  her  clothes ; 
and  also  the  costs  of  proceedings  to  obtain  increased  alimony,  and  tlien 
permanent  alimony,  taken  consequently  on  the  judicial  separation,  on 
the  ground  that  the  retainer  by  the  implied  authority  of  her  husband 
continued  till  the  end  of  that  suit  and  the  proceedings  connected  with 
it;  but  the  costs  of  defending  a  second  divorce  suit  similarly  unsuc- 
cessful cannot  be  so  recovered  {In  re  Wingfidd  v.  Blew,  [1904]  2  Ch. 
665). 

The  lien  of  the  wife's  solicitor  for  his  costs  incurred  in  her  behalf 
extends  to  all  moneys  received  by  him  on  her  account  in  the  course  of 
the  suit,  and  he  may  include  in  his  costs  costs  disallowed  on  taxation 
as  l)etween  her  and  her  husband,  but  allowed  as  between  attorney  and 
client  {Bremner  v.  Bremncr,  1866,  L.  K.  1  P.  &  D.  254,  e.g.  alimony 
pendente  lite).  Though  a  Inisband  is  liable  to  pay  his  wife's  costs  of  a 
matrimonial  suit  in  the  absence  of  special  agreement,  she  is  liable  to 
her  solicitor  for  costs  not  recovered  from  her  husband  {Pead  v.  Price, 
[1903]  19  T.  L.  K.  563).  A  gross  or  annual  sum  secured  by  the  order 
of  Court,  and  to  be  paid  by  the  husband  under  sec.  32  of  Divorce  Act, 
1857,  20  &  21  Vict.  c.  85,  not  being  alimony  or  a  sum  paid  under  sec. 
1  of  the  Matrimonial  Causes  Act  of  1866,  29  &  30  Vict.  c.  32,  is  charge- 
able by  the  Court  under  the  Solicitors  Act  as  "  pro|>erty  recovered  or 
preserved  by  the  solicitors,"  but  in  its  discretion  the  Court  may  refuse 
to  make  such  order,  if  the  debt  upon  the  facts  is  one  for  which  the 
husband  was  primd  facie  responsible,  and  tlie  wife's  other  estate  is 
subject  to  a  restraint  on  anticipation  {Harrison  v.  Harrison,  1888, 
13  P.  D.  180).  An  application  to  continue  an  injunction  against  a 
husband's  parting  with  property  in  favour  of  tlie  wife's  solicitor,  and 
to  appoint  a  receiver  (where  she  had  got  a  decree  for  judicial  separation, 
but  a  reconciliation  had  taken  place),  has  been  refused  {Hawes  v.  Hawes, 
1886,  57  L.  T.  374) ;  but  where,  after  the  husband  had  appeared  and 
answered  to  a  petition  by  the  wife  for  dissolution  of   marriage,  she 
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returned  to  cohabitation,  a  motion  by  the  husband  to  dismiss  the  suit 
was  ordered  to  stand  over  till  the  wife's  solicitor  had  time  to  tax  his 
bill  of  costs  against  the  husband  {Dixon  v.  Dixon,  1871,  L.  R  2  P.  &  D. 
253).  The  wife's  death  pending  suit  will  not  usually  deprive  the 
solicitor  of  his  taxed  costs  if  he  is  diligent  in  taxation,  but  he  must 
sue  the  husband  at  connnon  law  for  them.  Where  the  wife's 
(respondent)  solicitor  allowed  the  suit  to  be  undefended  at  the  trial 
from  wrongly  thinking  that  a  notice  by  letter  from  the  petitioner's 
solicitor  stating  that  he  had  set  down  the  cause  for  trial  was  insufficient, 
a  new  trial  was  ordered  on  the  solicitor  personally  undertaking  to  pay 
the  costs  so  thrown  away  (Fluister  v.  Fluister,  [1897]  P.  22), 

Kespondents,  whether  husbands  or  wives,  may  be  heard  as  to  costs 
without  answering  the  petition  in  the  principal  cause  (Divorce  Court 
Eules,  r.  50). 

The  Court  has  power  vmder  a  petition  to  vary  marriage  settlements 
by  either  party  to  deal  with  the  capital  as  well  as  the  income  thereof 
(1859,  22  &  23  Vict.  c.  61,  s.  5);  and  may  make  an  order  which  may 
affect  the  interests  of  third  parties  created  before  the  institution  of 
proceedings  for  variation  of  the  settlement  (Hannen,  P.,  Wigney  v. 
Wigney,  1882,  7  P.  D.  228,  where  a  charge  in  favour  of  a  solicitor 
given  by  a  husband  (respondent)  on  the  day  that  a  decree  nisi  was 
pronounced  in  a  petition  by  his  wife,  and  covering  the  husband's 
interest  in  the  settled  property,  was  upheld).  But  where  the  marriage 
was  dissolved  on  the  wife's  petition,  and  the  husband  had  brought  the 
whole  corpus  of  the  funds  into  settlement,  the  Court  in  its  discretion 
refused  to  order  the  payment  of  the  petitioner's  costs  out  of  the  fund 
{Ponsonhy  v.  Ponsonhy,  1884,  9  P.  D.  58  and  122);  while,  on  the  other 
hand,  where  under  the  like  circvimstances  the  petitioner  (wife)  had 
brought  all  the  corpus  into  settlement,  the  Court  allowed  part  of  the 
funds  to  be  applied  to  paying  the  balance  of  the  petitioner's  costs  of 
suit  and  of  the  petition  to  vary  settlements  {Hipioell  v.  Hipivell,  [1892] 
P.  147),  and  the  husband's  fund  may  be  charged  with  payment  of  the 
costs  of  the  trustees  and  his  wife  in  resettling  the  wife's  fund  on  her 
{Attwood  V.  Attvjood,  1903,  P.  7 ;  and  as  to  costs  of  trustees  in  such  a 
case,  see  Storer  v.  Storer,  1894,  71  L.  T,  704), 

(3.)  Co-respondents. — By  the  Divorce  Act,  1857,  s.  34,  the  Court  was 
empowered  to  order  an  adulterer  to  pay  the  whole  or  part  of  the  costs 
of  the  proceedings,  if  made  a  co-respondent  and  adultery  be  established, 
and  petition  be  by  husband  (Forbes  Smith  v,  Forbes  Smith,  [1901]  P. 
258;  and  see  Waudby  v.  Wmidby,  [1902]  P.  85);  and  costs  include 
costs  of  proceedings  before  the  registrar  for  settlement  of  damages  given 
against  him  {Inuin  v.  Irivin,  1890,  59  L.  J.  P,  53).  As  a  general  rule, 
where  adultery  is  established  against  the  co-respondent,  and  he  knows, 
or  should  have  known,  that  the  respondent  was  a  married  woman,  he 
is  condemned  in  the  costs  of  the  suit  (Badcock  v,  Badcock,  1858,  1  Sw. 
&  Tr.  lS^;Lyne  v.  Lyne,  1868,  L.  K.  1  P.  &  D.  508),  though  if  he  mis- 
conducts himself  with  a  married  woman  in  ignorance  of  that  fact,  and 
continues  to  do  so  after  he  is  aware  of  it,  he  need  not  necessarily  be 
condennied  in  costs  {Neioby  v,  Newby,  1897,  77  L.  T.  142 ;  Bobinson  v. 
Bobinson,  1898,  78  L.  T,  391;  but  see  Bilhy  v.  Bilby,  [1902]  P.  8). 
Where  the  co-respondent  dies  before  paying  the  costs  in  which  he 
has  been  condemned,  the  petitioner  may  be  appointed  receiver  of  his 
estate  {Wciddell  v.  Waddell,  [1892]  P.  226),  Where  a  husband  dies 
after  a  decree  absolute  has  been  made  for  dissolution  of  his  marriage 
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with  the  respondent  and  an  order  that  the  costs  should  be  paid  by  the 
co-respondent,  the  husband's  representative  can  enforce  such  order  for 
costs  (Hawks  v.  Hawks,  1876,  1  P.  D.  137).  Costs  may  be  given  against 
the  co-respondent  where  adultery  is  established,  though  the  petitioner 
has  not  asked  for  them  {Finlay  v.  Finlny,  1861,  30  L.  J.  P.  &  M.  104); 
or  in  such  a  case  he  may  be  only  condemned  in  the  costs  of  the  part 
of  the  case  in  which  he  fails,  e.g.  costs  of  failing  to  prove  condonation 
or  adultery  by  the  petitioner,  but  not  the  costs  of  the  issue  of  adultery 
with  the  respondent  if  he  did  not  know  that  she  was  a  married  woman 
(Howe  V.  Hcni:!e,  1867,  15  W.  P.  498).  So,  wliere  a  suit  was  dismissed 
on  account  of  the  husband's  adultery,  the  co-respondent  was  only  con- 
demned in  the  costs  of  proving  his  adultery  (Bremner  v.  Bremncr,  1864, 
3  Sw.  &  Tr.  378),  the  Judge  Ordinary,  however,  saying  that  "where 
a  jury  has  found  a  verdict  of  adultery  against  a  co-respondent,  he  is 
primarily  liable  for  costs,  and  he  ought  not  to  be  relieved  Trom  pay- 
ment of  them  merely  because  the  husband  has  Ixjen  guilty  of  adultery 
with  another  woman"  (so  Codriuf/ton  v.  Coflrington,  1865,  4  ihifl.  63). 
Where  a  petitioner  was  guilty  of  adultery  after  a  decree  nisi  with  costs 
against  the  co-respondent,  and  tlie  decree  was  rescinded  on  the  inter- 
vention of  the  King's  Proctor,  the  order  as  to  costs  was  not  rescinded 
{Hulsc  v.  Hulse,  1872,  L  R.  2  P.  &.  D.  357);  and  so  in  a  case  of  con- 
donation of  wife's  adultery  by  husband  after  decree  ni>n,  and  before 
decree  absolute,  the  costs  of  tlie  King's  Proctor's  intervention  imix)sed 
on  the  petitioner  (huslmnd)  can  be  recovered  by  him  from  the  co- 
respondent {Hyman  v.  Hyman,  [1904]  P.  403);  though  in  anotlier  case 
of  similar  circumstances  to  Hulse  v.  Hulsc,  e.xcept  that  the  husband's 
adultery  was  before  the  decree,  it  was  rescinded  (Bavenscroft  v.  Btvvcnscroft, 
1872,  L  K.  2  P.  «&  D.  276).  Where  a  decree  niid  for  dissolution  of  marriage 
has  been  made,  with  costs  against  a  co-resjwndent,  and  no  steps  have 
been  taken  for  six  years  to  enforce  tlie  order,  application  must  be  made 
to  the  Court  for  an  order  for  petitioner  to  l)e  at  liberty  to  issue  execu- 
tion against  the  co-respondent  {Oomhoin  v.  Goodicin,  [1897]  P.  87). 
Where  a  wife  petitions  for  judicial  separation,  and  the  husband  after- 
wards petitions  for  dissolution  of  marriage,  and  the  two  suits  are  con- 
solidated and  tried  together,  and  the  wife's  petition  was  dismissed,  and 
the  husband  obtains  a  decree  nisi  (afterwards  made  absolute),  and 
damages  and  costs  against  the  co-respondent,  it  was  held  that  the 
consolidation  did  not  make  the  wife's  petition  proceedings  part  of 
those  of  the  husband's  petition,  and  the  co-respondent  could  not  be 
made  liable  to  pay  the  cost«  of  the  former  petition  proceedings,  and  an 
appeal  lay,  without  leave  of  the  Court  l)elow,  from  the  order  hoUling 
that  tliere  was  such  jurisdiction  (Forbes  Smith  v.  Foi-bes  Smith,  [1901] 
P.  258). 

In  certain  mitigating  circumstances  a  co-respondent  is  not  ordered  to 
pay  the  costs  of  the  suit,  though  left  to  bear  his  own  costs ;  where  no 
evidence  of  the  circumstances  under  which  tlie  adulterous  connection 
was  formed  is  given,  and  it  does  not  appear  that  the  co-respondent 
knew  that  the  respondent  was  a  married  woman,  he  will  not  be  con- 
demned in  costs  (Tcaglc  v.  Tcaglc,  1858,  1  Sw.  &  Tr.  188);  nor  has  he 
been,  though  knowing  that  the  respondent  was  married,  where  she  was 
leading  an  abandoned  life  when  he  first  knew  her,  as  the  petitioner 
must  have  been  aware,  and  the  Court  held  a  claim  by  the  petitioner  for 
damages  improper  (Manton  v.  Manton,  1865,  4  Sw.  «&;  Tr.  159);  nor 
where  the  wife  was  profligate,  to  the  knowledge  of  the  husband,  before 
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her  adultery  with  the  co-respondent  {Boyd  v.  Boyd,  1859,  1  Sw.  &  Tr. 
562) ;  but,  in  spite  of  the  remissness  of  the  husband,  a  co-respondent  has 
been  condemned  in  costs,  who  knew  that  the  respondent  was  married 
{Lyne  v.  Lyne,  above) ;  nor  is  he  condemned  in  the  costs  of  a  first  trial 
where  the  jury  failed  to  agree,  and  at  the  second  trial  the  petitioner  got 
a  verdict  and  decree  condemning  the  co-respondent  in  costs  ( Wood  v. 
Wood,  1868,  L.  K.  1  P.  &  D.  467);  nor  where  the  petitioner  had  lived 
apart  from  the  respondent,  owing  to  her  intemperance,  for  several  years, 
and  during  the  separation  and  before  the  adultery  she  lived  abandonedly, 
though  the  co-respondent  must  have  known  that  she  was  married 
{Nelson  v.  Nelson,  1868,  ibid.  510) ;  nor  where  the  husband  had  condoned 
adultery  with  the  co-respondent,  which  was  revived  by  respondent's 
adultery  with  another  person  {Norris  v.  Norris,  1861,  4  Sw.  &  Tr.  237); 
and  where  the  husband's  petition  for  dissolution  was  dismissed  for  his 
misconduct  conducing  to  his  wife's  adultery  and  for  adultery,  but  the 
wife's  adultery  was  proved,  the  co-respondent  was  not  condemned  in 
costs,  nor  allowed  to  recover  his  against  the  petitioner  {Seddon  v,  Seddon, 
1862,  2  Sw.  &  Tr.  640).  Where  the  respondent  was  found  guilty  of 
adultery,  but  there  was  not  sufficient  evidence  against  the  co-respondent 
to  convict  him,  though  his  conduct  was  such  as  to  raise  reasonable 
suspicion,  the  Court  did  not  allow  his  costs  {Rohinson  v.  Robinson,  1860, 
82  L.  J.  P.  &  M.  210). 

On  the  other  hand,  the  co-respondent  is  entitled  to  recover  his  costs 
from  the  petitioner  where  he  is  dismissed  from  the  suit  as  blameless  or 
out  of  the  Court's  jurisdiction  (  Wilson  v.  Wilson,  1872,  L.  E.  2  P.  &  D. 
353) ;  where  the  co-respondent's  adultery  was  proved,  but  the  petitioner 
had  been  guilty  of  incestuous  adultery,  and  the  petition  was  dismissed, 
the  former  was  given  his  costs  on  the  latter  issue,  on  which  he  succeeded, 
though  condemned  in  them  on  the  former  issue  {Conradi  v.  Conradi, 
1866,  L.  E.  1  P.  &  D.  163);  where  a  husband  petitioned  for  divorce  on 
the  ground  of  his  wife's  adultery  with  two  co-respondents,  claiming 
damages  against  one  of  the  latter,  and  the  jury  found  the  husband  had 
condoned  the  adultery  with  the  co-respondent  against  whom  he  claimed 
damages,  and  that  no  damages  were  payable  by  him  in  respect  thereof, 
it  was  held  that  this  condonation  was  not  invalidated  by  the  fact  that 
the  husband  did  not  then  know  of  the  wife's  adultery  with  the  other 
co-respondent,  and  that  the  petitioner  was  not  entitled  to  judgment  even 
for  a  nominal  amount  against  the  co-respondent  whose  offence  he  had 
condoned,  but  the  petition  was  dismissed,  and  the  petitioner  ordered  to 
pay  the  co-respondent's  costs  {Bernstein  v.  Bernstein,  [1893]  P.  292,  C.  A.) ; 
where  the  petitioner  condoned  the  co-respondent's  adultery  and  connived 
at  the  respondent's  adultery  with  another  person,  the  petition  was  dis- 
missed and  the  petitioner  ordered  to  pay  the  co-respondent  his  costs 
{Adams  v.  Adams,  1867,  L.  E.  1  P.  &  D.  333).  Where  a  co-respondent 
appeared  but  did  not  plead,  an  application  by  the  petitioner  to  dismiss 
the  suit  as  against  him  for  want  of  evidence  was  only  granted  on  his 
paying  tlie  co-respondent's  costs  {Smith  v.  Smith,  1864,  34  L.  J.  P.  & 
M.  11).  The  petition,  however,  may  be  dismissed  and  the  co-respondent 
yet  be  refused  his  costs,  e.g.  where  he  had  been  indiscreetly  familiar 
with  the  respondent  {Winscom  v.  Winscom,  1864,  3  Sw.  &  Tr.  380); 
where  the  jury  do  not  agree  and  are  discharged,  though  the  case  is  not 
proceeded  with  by  the  petitioner,  provided  he  does  not  abandon  it 
{Bancroft  v.  Bancroft,  1865,  34  L.  J.  P.  &  M.  144);  where  at  a  first 
trial  the  respondent  and  co-respondent  called  no  witnesses,  and  the  jury 


COSTS  77 

failed  to  agree,  but  at  the  second  trial  the  co-respondent  called  witnesses, 
and  the  jury  found  a  verdict  of  not  guilty,  the  petitioner  was  not 
ordered  to  pay  the  co-respondent's  costs  in  the  first  suit  ( Wight  v.  Wight, 
1867,  L.  R.  1  P.  &  D.  368) ;  where  at  a  first  trial  the  co-respondent 
simply  denied  the  charge,  and  the  jury  failed  to  agree  on  a  verdict,  and 
at  a  second  trial  the  co-respondent  explained  his  conduct,  and  the  jury 
acquitted  him,  he  had  to  pay  his  own  costs  of  the  whole  litigation,  the 
second  trial  having  been  made  necessary  by  his  reticence  and  suspicious 
conduct  at  the  first  trial  (  West  v.  West,  1870,  L.  R.  2  ibid.  196).  But 
where  a  petition  was  dismissed,  the  jury  failing  to  agree,  and  no  second 
trial  was  had,  the  petitioner  was  ordered  to  pay  the  co-respondent's 
costs,  not  having  been  justified  in  making  him  a  party  to  the  suit 
(Whitmore  v.  Whitmore,  1865,  K  R.  1  ihixl.  25).  Where  a  co-respondent 
appears  under  protest  to  the  jurisdiction,  and  the  petitioner  applied  that 
the  co-respondent  should  be  dismissed  from  the  suit  on  papuent  of  his 
costs,  the  application  was  granted  in  spite  of  the  opjx)sition  of  the 
co-respondent  ( Wilson  v.  Wilson  (2nd  case),  1872,  L.  R.  2  P.  &  1).  353) ; 
and  similarly,  where  a  co-respondent,  after  entering  appearance  uncon- 
ditionally, alleged  in  his  answer  that  lie  was  a  domiciled  foreigner,  the 
Court  lield  that  he  could  be  dismissed,  but  as  he  had  not  taken  the 
earliest  opportunity  of  disputing  the  jurisdiction,  as  in  the  last  case,  he 
was  entitled  only  to  his  costs  of  appearance  {Grange  v.  Grange,  [1892] 
P.  245). 

Wliere  a  co-respondent  is  condemned  in  costs,  he  is  liable  for  tlie 
petitioner's  and  respondent's  costs  of  varying  the  marriage  settlements 
(Gill  v.  Gill,  1863,  3  Sw.  &  Tr.  359),  and  for  such  costs  of  the  petitioner 
and  the  trustees  of  the  marriage  settlements  (Smithe  v.  Smithe,  1868, 
L.  R.  1  P.  &  D.  592).  But  if  part  of  such  application  to  vary  fails,  and 
the  costs  of  that  part  are  separable,  its  costs  should  not  fall  on  the  co- 
respondent {Sfoiu  V.  Stone,  1864,  10  L  T.  140).  Wliere  a  petitioner 
was  found  guilty  of  adultery  and  the  suit  was  dismissed,  but  the  co- 
respondent was  ordered  to  pay  the  costs  of  proving  his  adultery  with  the 
respondent,  this  order  was  held  to  comprise  all  expenses  incidental  to 
filing  and  prosecuting  tlie  petition  so  far  as  that  issue  was  concerned 
(Baker  v.  Baker,  1867,  36  L.  J.  P.  &  M.  119,  following  Brcmmrs  Case, 
above,  p.  73). 

(4.)  Interveners. — Interveners  not  parties  to  a  suit  may  intervene 
upon  questions  of  custody,  maintenance,  or  education  of  children  of 
parents  whose  marriage  is  the  subject  of  the  suit  {Clietwynd  v.  Chdmjnd, 
1865,  L.  R.  1  P.  &  D.  39,  uncle  and  aunt  intervening  after  decree  nisi 
for  dissolution  of  marriage;  March  v.  March,  1867,  ibid.  437,  brothers 
of  a  guilty  resi)ondent  after  decree  nis-i  for  dissolution ;  Godrich  v. 
Godrich,  1873,  L.  R.  3  ibid.  134,  grandfather  after  decree  of  judicial 
separation),  but  they  do  so  at  their  own  risk  as  to  costs.  The  costs  of 
intervention,  whether  by  the  King's  Proctor  or  other  persons  in  order  to 
prevent  a  decree  nui  being  made  absolute,  are  in  the  discretion  of  the 
Court.  A  person  named  in  a  petition  in  respect  of  a  particular  charge 
of  adultery,  who  by  leave  intervenes  and  successfully  defends  herself, 
may  get  an  order  for  her  costs  against  both  the  petitioner  ami  the 
respondent  (Wade  v.  Wade,  [1903]  P.  16).  Where  a  decree  nisi  is 
alleged  to  have  been  obtained  by  collusion  between  the  parties  or 
suppression  of  material  facts,  the  King's  Proctor  or  any  other  person 
may  intervene;  and  in  case  of  collusion  the  King's  Proctor  may 
intervene  officially;  and  the  Court  may  order  the  costs  arising  from 
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such  intervention  to  be  paid  by  the  parties  or  such  of  them  as  it  shall 
think  fit,  including  a  wife  if  she  have  separate  property  (1860,  23  &  24 
Vict.  c.  144,  s.  7).  Under  this  Act  it  was  held  that  the  King's  Proctor 
could  not  be  condemned  in  costs  for  an  unsuccessful  intervention 
( Wilson  V.  Wilson,  1866,  L.  E.  1  P.  &  D.  180),  nor  could  a  private 
individual  (Vivian  v.  Vivian,  1870,  L.  E.  2  ibid.  100);  and  that  the 
King's  Proctor  could  only  get  his  costs  where  he  intervened  officially  in 
case  of  collusion,  and  not  as  one  of  the  public  (Lautour  v.  H.Ms.  Proctor, 
1864, 10  H.  L.  C.  685;  11  E.  E.  1193).  This  is  extended  to  suits  for  nullity 
of  marriage  (1873,  36  &  37  Vict.  c.  31,  s.  1) ;  and  now  a  later  statute 
provides  that  where  the  King's  Proctor  or  any  other  person  shall 
intervene  or  show  cause  against  a  decree  nisi  in  any  suit  or  proceeding 
for  divorce  or  nullity  of  marriage,  the  Court  may  make  such  order  as 
to  the  costs  of  the  King's  Proctor,  or  of  any  other  person  who  shall 
intervene  or  show  cause  as  aforesaid,  or  of  all  and  every  party  thereto, 
occasioned  by  such  intervention  of  showing  cause  ...  as  may  seem  fit ; 
and  the  King's  Proctor  or  any  other  person  as  aforesaid,  and  such  party 
or  parties,  shall  be  entitled  to  recover  such  costs  in  like  manner,  as  in 
other  cases ;  provided  that  the  Treasury  may,  if  it  shall  think  fit,  order 
any  costs  which  the  King's  Proctor  shall  by  any  order  of  the  Court  made 
under  this  section  pay  to  the  said  party  or  parties  to  be  deemed  to  be 
part  of  the  expenses  of  his  office  (1878,  41  &  42  Vict.  c.  19,  s.  2). 

Generally,  the  King's  Proctor  is  condemned  in  costs  whenever  his 
intervention  is  uncalled  for,  and  where  his  intervention  is  justifiable 
but  unsuccessful,  no  order  as  to  costs  may  be  made  (Symons  v.  Symons, 
[1897]  P.  167);  and  the  same  rule  applies  to  any  other  intervener;  but 
he  is  never  directed  to  give  security  for  costs  pending  the  inquiry 
(Oakley,  89).  A  husband  is  not  usually  ordered  to  find  security  for  the 
wife's  costs  of  trying  issues  raised  by  the  King's  Proctor's  intervention, 
e.g.  collusion,  suppression  of  material  facts,  and  adultery  charged  against 
a  wife  (petitioner)  who  had  obtained  a  decree  nisi  for  dissolution  of 
marriage  {Gladstone  v.  Gladstone,  1875,  L.  E.  3  P.  &  D.  260).  The  costs 
occasioned  to  a  wife  by  such  intervention  are  within  the  discretion  of 
the  Court,  and  no  appeal  lies  from  an  order  refusing  them  {Butler  v. 
Butler,  1890,  15  P.  D.  126);  but  she  is  entitled  to  enforce  an  order  for 
costs  made  with  a  decree  nisi  in  her  favour  against  her  husband,  in 
spite  of  the  King's  Proctor  intervening  to  rescind  the  decree  {Glad- 
stone's Case,  above).  Where  a  co-respondent  has  been  found  guilty  of 
adultery  with  the  respondent,  and  an  order  for  costs  and  a  decree  nisi 
against  the  co-respondent  have  been  pronounced,  and  the  King's  Proctor 
afterwards  intervenes,  but  fails  to  get  the  decree  rescinded,  the  Court 
will  refuse  to  condemn  the  co-respondent  in  the  costs  of  the  King's 
Proctor's  intervention  (though  it  dismisses  that  intervention  without 
costs),  on  the  ground  that  he  is  not  a  party  to  that  intervention,  for  he 
has  not  the  right  to  appear  in  it  {Blackhall  v.  Blackhall,  1888,  13  P.  D. 
94).  On  the  other  hand,  if  a  husband  gets  a  decree  nisi  for  his  wife's 
a.dultery,  and  the  King's  Proctor  intervenes,  alleging  collusion  between 
the  respondent  and  co-respondent,  and  the  latter  is  cited  but  does  not 
appear,  and  the  Court  finds  in  favour  of  the  King's  Proctor,  the  co- 
respondent may  be  condemned  in  costs  as  being  a  party  to  the  proceed- 
ing {Taplen  v.  Taplen,  [1891]  P.  283) ;  see  Hyman  v.  Hyman,  [1904]  P.  403, 
above).  The  King's  Proctor  usually  gets  his  costs  where  he  successfully 
intervenes,  but  he  may  forego  them;  and  where,  on  the  hearing  of  a 
petition  by  a  wife  for  dissolution  at  which  the  Court  granted  a  decree 
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nisi,  and  the  King's  Proctor  intervening  alleged  suppression  of  material 
facts,  collusion  and  condonation  since  the  decree  nisi,  the  Court  rescinded 
the  decree  and  dismissed  the  petition,  the  King's  Proctor  did  not  ask 
for  costs,  and  the  Court  expressed  the  view  that,  unless  some  moral 
fault  on  the  part  of  the  petitioner  is  established,  the  decree  may  well 
be  rescinded  without  costs  {Rogers  v.  Rogers,  [1894]  P,  161,  Jeune,  P. ; 
and  so  A.  v.  A.,  [1901]  P.  284).  For  examples  of  the  King's  Proctor  not 
being  given  costs,  see  BarneJi  v.  Barneys,  1867,  L.  E.  1  P.  &  D.  505;  Cox 
V.  Cox,  1861,  2  Sw.  &  Tr.  306 ;  Jogee  v.  Joijce,  1864.  33  L.  J.  P.  &  M. 
200;  and  his  being  given  costs,  Collins  v.  Collins,  1881,  44  L.  T.  31; 
even  against  an  unsuccessful  pauper  litigant  {White  v.  IVliitc,  [1898] 
P.  124). 

The  costs  of  a  deed  of  separation  executed  under  a  compromise  are 
not  "  costs  of  suit "  unless  so  expressly  provided  by  the  agreement,  and 
are  outside  the  jurisdiction  of  the  Court  {Lancaster  v.  Lancaster,  [1896] 
P.  75,  118). 

Where  the  original  decree,  owing  to  intervention,  is  altered,  the 
order  for  costs  is  such  as  would  have  been  made  if  the  facts  disclosed 
on  the  intervention  had  been  before  the  Court  at  the  first  hearing 
{Ravenscroft  v.  Ravcnscroft,  1872,  L  R  2  P.  &  D.  376). 

(5.)  Legitimacy  Declaration  Ad. — The  Court  has  jwwer  to  order  a 
party  cited  to  all  proceedings  under  the  Legitimacy  Declaration  Act, 
1858,  21  &  22  Vict.  c.  93,  to  pay  the  petitioner's  costs  {Bain  v.  A.-G., 
[1892]  P.  217  and  261). 

[Authorities. — See  Browne  and  Powles,  Divorce,  7th  ed.,  1905 ;  Dixon, 
Divffrce,  3rd  ed.,  1900;  Oakley  (Waterton)  Divorce,  6th  ed.,  1905.] 

Admiralty. — In  this  article  it  is  proposed  to  consider  only — (1)  the 
general  rule  as  to  costs  under  the  Judicature  Acts  and  Pules  and  Orders 
of  the  Supreme  Court;  (2)  the  general  rules  of  the  Admiralty  Court 
as  to  costs ;  (3)  payment  of  costs ;  (4)  costs  in  particular  actions  and 
appeals. 

(1.)  Under  the  Judicature  Act. — The  effect  of  Order  65,  r.  1,  of  the 
R.  S.  C.,  1883,  cited  at  p.  59,  was  not  to  introduce  so  great  a  change 
into  Admiralty  proceedings  as  it  did  into  those  in  the  Queen's  Bench ; 
for  in  the  Admiralty  Court  costs  were  already  generally  in  the  discretion 
of  the  Court,  the  only  exceptions  to  the  rule  being  introduced  by  the 
modern  statutes  dealing  with  Admiralty  jurisdiction,  e.g.  in  actions  for 
necessaries  or  for  damage  to  cargo,  or  for  wages,  or  for  master's  wages 
and  disbursements,  if  the  plaintiff  did  not  receive  £50,  he  was  not 
entitled  to  any  costs  unless  the  judge  certified  that  it  was  a  proper 
cause  to  be  tried  in  the  Admiralty  Court  (Admiralty  Court  Act,  1861, 
ss.  5,  6,  10) ;  if  salvors  sued  in  the  Admiralty  Court  and  failed  to  get 
an  award  of  £200,  they  could  not  get  costs  without  a  similar  certificate 
(M.  S.  A.,  1854,  s.  460);  if  a  plaintiff  brought  an  action  without  leave 
in  the  Admiralty  Court  which  could  have  been  brought  in  a  County 
Court,  and  did  not  recover  a  sum  exceeding  the  limit  of  the  latter 
Court's  jurisdiction,  he  did  not  get  costs,  and  might  be  condemned  to 
pay  them  without  a  similar  certificate  (County  Courts  Admiralty  Act, 
1868,  31  &  32  Vict.  c.  71,  s.  9).  All  such  enactments  are  now  of  no 
force  {Rockett  v.  Clippingdale,  [1891]  2  Q.  B.  293);  but  the  principle 
underlying  them  of  not  allowing  costs  in  High  Court  actions  which 
might  have  been  brought  in  a  County  Court,  may  guide  the  Court  in 
its  absolute  discretion  as  to  costs  {The  Herald,  1890,  6  Asp.  542;  The 
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Asia,  [1891]  P.  121;  The  Zeta,  ibid.  216);  though  a  better  criterion 
seems  to  be  whether  the  plaintiff  has  acted  properly  and  reasonably  in 
bringing  his  action  in  the  High  Court  {The  Saltbnrn,  [1892]  P.  333, 
Barnes,  J.). 

The  same  order  provides  that  when  issues  in  fact  and  law  are  raised 
upon  a  claim  or  counter-claim,  the  costs  of  the  several  issues  respectively, 
both  in  law  and  in  fact,  shall,  unless  otherwise  ordered,  follow  the  event ; 
and  an  order  giving  a  party  costs,  except  with  regard  to  a  particular  issue 
or  part  of  his  proceedings,  excludes  only  the  additional  costs  caused 
by  such  issue  or  proceedings,  and  the  Court  may  direct  payment  of  a 
proportion  only  if  the  taxed  costs  of  the  whole  are  not  intended  to  be 
given  to  a  party  (r.  2);  that  if  a  cause  be  removed  from  an  inferior 
Court  having  jurisdiction  in  the  cause,  the  costs  in  the  Court  below 
shall  be  costs  in  the  cause  (r.  3);  that  in  actions  founded  on  contract, 
in  which  the  plaintiff  recovers,  by  judgment  or  otherwise,  a  sum 
exclusive  of  costs  not  exceeding  £100  (County  Courts  Act,  1903),  he 
shall  be  entitled  to  no  more  costs  than  he  would  have  been  entitled  to 
had  he  brought  his  action  in  a  County  Court,  unless  the  Court  or  a 
judge  so  orders  (r.  12).  This  last  rule  has  been  determined  to  apply 
only  to  an  action  which  could  have  been  brought  in  a  County  Court, 
e.g.  not  to  a  breach  of  promise  action  {Sayivood  v.  Gross,  1884,  14  Q.  B. 
D.  53);  and  it  is  doubtful  whether  it  applies  to  an  Admiralty  action 
in  rem  which  could  be  brought  in  a  County  Court  only  provided  that 
the  Court  had  Admiralty  jurisdiction  (Williams  and  Bruce,  465). 

No  appeal  can  be  made  from  any  order  or  judgment  of  the  High 
Court  as  to  costs  only,  which  by  law  are  left  to  the  discretion  of  the 
Court,  except  by  leave  of  the  Court  making  such  order  (Judicature  Act, 
1873,  s.  49);  but  this  is  subject  to  the  exception  of  allowing  such  an 
appeal,  where  the  judge,  instead  of  exercising  his  discretion,  has  dealt 
with  costs  as  governed  by  a  general  rule  {The  City  of  Manchester,  1880, 
5  P.  D.  221;  The  Friedeberg,  1885,  10  P.  D.  112;  The  Zeta,  [1892] 
P.  285). 

(2.)  Bides  of  Admiralty  Court  as  to  Costs. — "Before  the  Judicature 
Acts  the  Court  of  Admiralty  exercised  its  discretion  as  to  costs  in 
accordance  with  certain  well-known  rules  of  practice  which  are  still 
recognised  by  the  High  Court  in  Admiralty  actions"  (Williams  and 
Bruce,  466) ;  and  these  rules  are  saved  by  provisions  in  the  Eules  of  the 
Supreme  Court:  "Where  no  other  provision  is  made  by  the  Acts  or 
these  rules,  the  present  procedure  and  practice  remain  in  force  "  (Order 
72,  r.  2);  e.g.  tender  in  Court  in  Admiralty  causes  {The  Mona,  1894, 
P.  265,  where  such  a  tender  was  held  to  be  merely  an  offer,  and  not 
affected  by  Order  22),  and  the  manner  of  serving  a  writ  in  rem  {The 
Solis,  1885, 33  W.  E.  659).  The  words  of  Order  65,  r.  27,  s.  37,  are  to  the 
same  effect :  "  The  rules,  orders,  and  practice  of  any  Court  whose  juris- 
diction is  transferred  to  the  High  Court  or  Court  of  Appeal  relating  to 
costs  .  .  .  and  taxation  of  costs  existing  prior  to  the  commencement  of 
the  principal  Act  {i.e.  that  of  1873)  shall,  in  so  far  as  they  are  not  incon- 
sistent with  the  principal  Act  and  these  rules,  remain  in  force  and  be 
applicable  to  costs  of  the  same  or  analogous  proceedings  .  .  .  and  taxa- 
tion of  costs  in  the  High  Court  and  Court  of  Appeal;  but  the  taxing- 
masters  have  a  discretion  to  revise  and  regulate  the  practice  so  as  to 
assimilate  allowances  for  costs  and  secure  uniformity  in  taxation." 

The  following  are  some  of  the  general  rules  established  by  the  old 
Admiralty  decisions.     Though  costs  generally  go  to  the  successful  party 
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in  an  action,  they  do  not  follow  the  event  as  a  matter  of  course,  the 
Court  having  regard  not  only  to  the  result,  but  also  all  the  circum- 
stances of  the  case  {The  Albatross,  1853,  1  Sp.  Eccl.  &  Adm.  175n., 
salvors  only  given  half  their  costs ;  The  Calypso,  1856,  Swa.  Ad.  30,  no 
costs  given  on  dismissing  a  suit  where  defendant  appeared  only  under 
protest;  The  North  Star,  1860,  Lush.  51,  bottomry  bond  pronounced 
against  without  costs;  The  William,  1861,  Lush.  200,  master's  claim  for 
wages  reduced  by  nearly  one-third,  and  master  having  to  pay  costs). 
The  Court  will  not  give  costs  where  the  law  is  very  difficult  or  the 
question  is  one  primcc  impressionis (The  Golubchick,  1840,  1  Rob.  W.  154; 
The  Biami,  1862,  32  L  J.  Ad.  57 ;  Tlie  Fortitude,  1843,  2  Kob.  W.  225; 
The  Lord  Aucklaml,  1844,  ibid.  301;  The  JoJiamus,  1860,  Lush.  182; 
The  Jones  Brothers,  1877,  3  Asp.  478) ;  and  in  a  difficult  case  of  jurisdic- 
tion, where  the  process  of  the  Court  had  been  improperly  set  in  motion, 
the  plaintiff  had  to  pay  the  marshal's  fees  of  arrest,  and  no  costs  were 
given  {The  North  American,  1859,  Swa.  Ad.  467;  The  Irmiside^i,  1862, 
Lush.  467).  A  successful  suitor  will  not  Ijc  given  liis  costs  if  he  is 
guilty  of  misconduct  {The  Glasgow  Packet,  1844,  2  liob.  W.  306,  salvors 
misconducting  themselves  only  getting  a  fixed  sum  nomine  expenjiancni 
for  costs;  The  Cataliiui,  1854,  2  Sp.  Eccl.  &  Adm.  23,  successful  ship  in 
a  collision  action  losing  costs  because  of  her  crew's  misconduct  after  the 
collision  ;  The  St.  Lawrence,  1850,  7  N.  C.  556,  successful  ship  in  collision 
action  refusing  to  lower  a  boat  afterwards  for  a  man  overboard  from  the 
other  ship ;  The  Trident,  1854,  1  Sp.  Eccl.  &  Adm.  224  note,  successful 
plaintiffs  in  collision  deprived  of  part  of  their  costs  l)eciiuse  tliey  made 
unfounded  charges  of  misconduct  against  the  other  ship).  The  costs  of 
a  particular  issue  may  be  ordered  to  be  paid  t<)  the  party  faiHiig  in  it, 
irrespective  of  the  general  result  of  tlie  case  {The  iMurrl,  1863,  15.  &  L 
191 ;  The  Camellia,  1883,  9  1*.  1).  27).  Costs  due  to  taking  unnecessary 
proceedings,  or  introducing  irrelevant  matter,  are  tlisallowed ;  and  the 
party  causing  it  may  have  to  pay  the  costs  caused  therebv  to  the  other 
side  {The  Apollo,  1824,  1  Hag.  319,  Ix)rd  Stowell ;  The  Washiiu/fon,  1841, 
5  Jur.  1067;  The  Nirolina,  1843,  2  Hob.  W.  175);  and  a  ])laintiff  has 
been  condemned  in  the  costs  of  an  adjournment  {The  Kepler,  1861,  Lush. 
201).  Costs  are  imiK)sed  on  a  party  improperly  arresting  anotiier's 
property  {The  Evangelismos,  1858,  Swa.  Ad.  378;  The  Catheart,  1867, 
L.  li.  1  Ad.  &  Ec.  314;  The  Efieratcia,  1868,  38  L.  J.  Ad.  40,  and  other 
cases,  Williams  and  Bruce,  p.  468) ;  or  objecting  to  the  release  of  a  ship 
after  bail  has  been  given,  on  the  ground  of  insufficiency  of  the  bail  {The 
Corner,  1863,  B.  &  L.  161 ;  Order  29,  r.  10);  and  if  an  improjwr  amount 
of  bail  is  refjuired,  the  Court  may  withhold  costs  or  condemn  the 
plaintiff  in  them  {The  George  Gordon,  1884,  9  1*.  D.  46).  See  Arrest 
OF  Ship  and  Bail  (Admiralty).  Wliere  cargo  is  arrested  for  freight, 
its  owner  nuiy,  on  bringing  the  freight  into  Court,  deduct  the  costs  of 
doing  so  {The  Leo,  1862,  Lush.  444).  For  the  liability  of  a  cargo  owner 
in  a  bottomry  suit,  see  Bottomry.  In  Crown  suits  the  Crown  cannot 
be  condemned  in  costs,  though  a  co-suitor  of  the  Crown  may  be  in  the 
whole  costs  of  the  suit  {The  Leda,  1863,  B.  &  L.  19) ;  but  the  connnander 
of  a  King's  ship  may  have  costs  given  against  him  {The  Swallow,  1856, 
Swa.  Ad.  32). 

The  Court  could  always  award  costs  in  a   specified  sum   nomine 

expensarum  (as  it  can  now  in  any  case,  Order  65,  r.  23).     Generally, 

costs   rank    together  with   the   claims  in  respect   of  which    tliey   are 

incurred  and  to  which  they  are  attached  {I'he  Margaret,  1835,  3  Hag. 
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240 ;  The  W.  F.  Safford,  1860,  Lush.  71) ;  but  costs  incurred  by  a  party 
benefiting  parties  in  other  actions  against  the  same  property,  as  well 
as  himself,  are  paid  in  priority  to  any  other  payment  out  of  the  fund 
in  Court  (The  Panthea,  1871,  1  Asp.  133,  costs  of  sale  of  ship  by  a 
claimant  for  necessaries  payable  before  captain's  claim  for  wages  and 
disbursements;  The  Immacolata  Concezione,  1883,9  P.  D.  37 ;  and  The 
Merhro,  1883,  5  Asp.  88,  cases  of  similar  circumstances  to  the  last), 
unless  such  costs  were  incurred  for  the  benefit  of  the  party  only  who 
incurs  them,  when  he  bears  them  alone  (The  Colonsmj,  1885, 11  P.  1).  17). 
The  ordinary  order  of  "judgment  with  costs"  does  not  carry  costs  of 
transcript  of  the  shorthand  writer's  notes,  which  must  be  asked  for  at 
the  hearing,  for  the  Court  cannot  alter  its  decree  (The  Turret  Court,  [1901] 
■9  Asp.  162).     As  to  allowance  and  taxation  of  costs,  see  Taxation. 

(3.)  Payment  of  Costs. — Execution  is  seldom  required  to  issue  in 
Admiralty  actions  (Williams  and  Bruce,  480).  Payment  of  costs  is 
obtained  either  (a)  if  there  are  proceeds  in  Court  liable,  by  applying  to 
the  Court  for  an  order  for  payment  out  of  Court  of  the  amount  of  costs ; 
■or  (h)  if  the  property  has  been  bailed,  by  giving  notice  to  the  sureties 
to  the  bail  bond  that  payment  will  be  required  of  them.  Where  the 
damages  and  costs  exceed  the  amount  of  bail,  and  bail  has  been  given 
for  the  full  value  of  the  property,  the  defendants  may  be  made  per- 
sonally liable  for  the  costs  (The  Volant,  1842,  1  Eob.  W.  383;  The 
Temiscouata,  1855,  2  Sp.  Eccl.  &  Adm.  208  ;  The  Dictator,  [1892]  P.  304). 
The  former  practice  of  the  Admiralty  Court  was  not  to  allow  a  ship  to 
be  re-arrested  for  damages  or  costs  where  the  amount  of  her  bail  fell 
short  of  the  full  liability,  unless  the  misconduct  of  her  owner  had  put 
the  plaintiff  to  unnecessary  costs  (Williams  and  Bruce,  480) ;  but  since 
the  Admiralty  Court  Act,  1861  (which  provided  that  all  decrees  or 
orders  of  the  Admiralty  Court,  whereby  any  sum  of  money,  or  costs, 
•charges,  or  expenses,  should  be  payable  to  any  person,  should  have  the 
same  effect  as  judgments  of  the  Common  Law  Courts,  and  that  all  powers 
of  enforcing  judgments  possessed  by  the  Common  Law  Courts  with 
respect  to  matters  depending  in  the  same  Courts,  as  well  against  the 
.ships  and  goods  arrested  as  against  the  person  of  the  principal  debtor, 
were  to  be  possessed  in  like  manner  by  persons  to  whom  such  orders 
ordered  moneys,  costs,  etc.,  to  be  paid  (s.  15);  and  by  sec.  22  gave  the 
Admiralty  Court  judge  power  to  issue  any  new  writ  or  process  necessary 
to  enforce  the  Act),  in  a  case  where  a  foreign  ship  had  been  released  on 
bail,  and  the  bail  fell  short  of  the  damages  and  costs,  the  Court  ordered 
the  vessel  to  be  re-arrested  for  payment  of  the  costs  (The  Freedom,  1871, 
L.  K.  3  Ad.  &  Eg.  495).  This  power  is  preserved  by  the  Admiralty 
Division,  though  these  sections  have  been  repealed  (Stat.  Law  Eev.  Act, 
1881,  44  &  45  Vict.  c.  59).  A  judgment  in  rem  for  a  sum  exceeding  the 
amount  of  bail  given  by  the  owners  of  a  defendant  ship  who  appear,  and 
■costs  may  be  enforced  hj  fieri  facias  against  the  released  ship  as  against 
any  other  property  of  its  owners  (The  Gemma,  [1899]  P.  285).  Where 
costs  are  not  paid  by  a  party  personally  liable  for  them,  they  may  be 
enforced  by  writ  of  fieri  facias  or  elegit  (Admiralty  Court  Act,  s.  15 ; 
Order  42,  rr.  17  and  18).  Generally  all  the  suitors  condemned  in  costs 
are  severally  liable  for  the  whole  (The  Leda,  1863,  32  L.  J.  Ad.  58) ;  but 
under  the  old  practice  the  Court  could  grant  an  order  for  payment  of 
costs  in  the  first  instance  against  one  of  the  parties  only,  e.g.  in  a  salvage 
suit  where  the  salving  owners,  master  and  crew  were  condenmed  in 
costs,  against  the  owners  only  (The  Wilhelminc,  1843,  2  K  C.  218).     See 
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Williams  and  Bruce,  481-82.  Security  for  costs  may  be  required  on 
appeal  to  the  House  of  Lords  by  foreigner  resident  abroad  {The  Ratata, 
[1897]  A.  C.  118);  and  as  to  Security  for  Costs,  see  that  heading. 

A  solicitor  can  obtain  a  charging  order  for  his  costs  on  a  ship  under 
the  Solicitors  Act,  1860  {The  Paris,  [1896]  P.  77),  but  not  to  a  greater 
extent  than  the  interest  of  his  client,  nor  where  the  ship  is  subject  to 
a  mortgage  when  the  order  is  applied  for,  nor  without  notice  to  the  other 
parties  affected,  except  in  exceptional  circumstances  {Tlie  Birnam  Wood, 
[1907]  P.  1,  C.  A.). 

(4.)  Costs  in  Particular  Actions  and  Apj)eabi. — The  following  is  a  short 
summary  of  the  rules  as  to  costs  of  particular  actions : — 

Bottomrtj. — Costs  generally  follow  the  result  of  the  action  (7%c 
Onward,  1873,  L.  R.  4  Ad.  &  Ec.  38);  but  cargo  owners  cannot  be  made 
liable  for  the  costs  of  the  proceedings  unless  they  contest  the  validity  of 
the  bond  and  fail  {The  Nostra  Senora  del  Carmine,  1854,  1  Sp.  Ek)cl.  & 
Adm.  305). 

Damage. — Where  both  ships  are  to  blame,  each  party  bears  his  own 
costs,  whether  the  suit  be  brought  by  the  shipowner  or  cargo  owner,  or 
the  master  and  crew,  whether  there  is  or  is  not  a  counter-claim  {The 
Washingt<m,  1841,  5  Jur.  1067;  The  Love  Bird,  1881,  6  P.  D.  80). 
Where  the  collision  is  caused  by  inevitable  accident,  the  former  practice 
was  that  no  costs  were  given  {The  Itinerant,  1844,  2  Itob.  W.  236;  TJie 
Bbenezer,  1843,  ibid.  206;  The  Bnrkhnrst,  1881,  6  P.  D.  152),  unless  the 
Court  thought  that  the  plaintiff  should  have  known  that  it  was  an 
inevitable  accident,  when  it  might  condemn  him  in  costs  {The  Londan, 
1863,  B.  &  \j.  83).  But  since  the  Judicature  Act  the  Admiralty  Division 
is  bound  to  follow  the  uniform  practice  of  the  High  Court,  that  "  costs 
follow  the  event  in  the  absence  of  special  circumstances"  (I^rd  Esher, 
M.R.,  The  Moid'seaton,  1889,  14  P.  l3.  51);  and  a  defendant  succeeding 
in  a  defence  of  inevitable  accident  is  entitled  to  costs  {Tlu  Batavier, 
1889,  15  P.  I).  37),  especially  when  the  plaintiff  admits  this  in  his 
pleadings  {The  Naples,  1886, 11  P.  D.  124);  unless  the  defendant  tells  an 
untruthful  story,  and  so  affects  the  conduct  of  the  plaintiff  (TVjc  Batavier, 
above). 

Where  both  ships  are  to  blame,  but  one  is  in  charge  of  a  compulsory 
pilot,  and  sets  up  that  as  her  sole  defence,  and  succeeds  on  it,  she  gets 
her  costs  {The  Juno,  1876,  1  P.  D.  135);  but  if  she  sets  up  a  defence  on 
the  merits  too,  and  fails  on  that,  while  succeeding  on  the  former  plea, 
each  party  bears  his  own  costs  {The  Sehwan,  1874,  L  R.  4  Ad.  &  Ec. 
187 ;  The  Daioz,  1877.  3  Asp.  477  ;  The  Matthew  Cay,  1879,  5  P.  D.  49). 
If,  upon  such  a  defence  Ijeing  pleaded,  the  plaintiff  discontinues  his 
action,  he  must  pay  the  defendant's  costs  {The  J.  H.  Henkcs,  1887, 
12  P.  D.  106).  Where  both  ships  were  to  blame,  and  the  plaintiff 
admitted  his  fault,  but  the  defendant  continued  the  action  in  order  to 
get  the  plaintiff  held  alone  to  blame,  the  defendant  had  to  pay  the 
costs  {The  General.  Gordon,  1890,  6  Asp.  533). 

Where  the  plaintiff  is  alone  to  blame,  the  suit  is  generally  dismissed 
with  costs  {Tlie  Ligo,  1831,  2  Hag.  Adm.  360);  and  if  there  is  a  counter- 
claim it  will  be  pronounced  for,  and  the  defendant  given  the  costs  of 
the  action.  If  the  defendant  is  alone  to  blame,  the  plaintiff  gets  judg- 
ment for  his  damages  and  costs ;  if  the  defendant  is  alone  to  blame,  but 
sets  up  as  sole  defence  compulsory  pilotage,  the  suit  is  dismissed  with 
costs  {The  Burma,  1899,  8  Asp.  547);  and  if  the  defendant,  though 
alone  to  blame,  is  in  charge  of  a  compulsory  pilot,  and  has  made  a 
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counter-claim,  the  plaintiff  is  entitled  to  have  it  dismissed  with  costs, 
and  the  suit  dismissed  without  costs  {The  Buhy,  1890,  15  P.  D.  139). 

Where  a  barge,  while  in  tow  of  a  tug,  was  damaged  by  collision  with 
a  steamer,  and  sued  both  tug  and  steamer  for  damages,  and  the  steamer 
was  found  alone  to  blame,  she  alleging  that  the  collision  was  due  to  the 
negligence  of  the  tug,  the  steamer  was  held  bound  to  pay  the  costs  of 
the  steamer  as  well  as  the  tug  {The  River  Lagan,  1888,  6  Asp.  281). 
Wliere  in  the  Admiralty  Court  tugs  towing  a  ship  to  which  another 
ship  was  made  fast  were  held  solely  to  blame  for  a  collision  with  a 
fourth  ship,  and  on  appeal  the  ship  made  fast  was  also  held  to  blame, 
it  was  held  that  there  was  no  contribution  between  the  tugs  and  that 
ship  in  respect  of  the  judgment  obtained  by  the  fourth  ship,  and  the}' 
must  both  pay  their  own  costs  above  and  below  {Tlie  Harvest  Home,  1905, 
10  Asp.  118);  and  as  to  costs  between  tug  and  tow,  see  The  Millwall, 
1905,  ibid.  110,  113.  Where  the  defendant  throws  the  blame  on  to 
other  parties  who  are  joined  as  defendants  and  fails,  the  former  bears 
the  costs  of  the  latter  as  well  as  those  of  the  plaintiff  {The  Mystenj, 
[1902]  P.  115,  and  so  The  Hopper  No.  1,  1903,  W.  K  114).  See  generaliy 
Williams  and  Bruce,  99-99. 

Damage  to  Cargo. — Costs  generally  follow  the  event  {The  HcinricJi, 
1871,  L.  E.  3  Ad.  &  Ec.  424;  The  Patna,  1871,  ihid.  436). 

Salvage. — The  costs  in  salvage  usually,  under  the  old  practice,  followed 
the  sentence  of  the  Court,  except  that  this  rule  was  not  strictly  enforced 
against  unsuccessful  plaintiffs  in  salvage  suits,  "  the  main  consideration 
on  which  such  indulgence  is  shown,  being  the  expediency  of  encouraging 
the  exertions  of  salvors  in  the  rescue  and  preservation  of  property 
embarked  upon  the  seas"  (Dr.  Lushington,  The  Princess  Alice,  1849, 
3  Eob,  W.  143),  and  "  there  being  in  the  very  nature  of  salvage  services 
something  so  loose  and  indefinite  "  {iUd.,  The  William,  1847,  5  K  C. 
110).  Thus  the  Court  has  sometimes  given  salvage  claimants  their 
costs,  though  awarding  them  no  salvage  {The  Francv^  and  Eliza,  1816, 
2  Dod.  115,  and  The  Vine,  1825,  2  Hag.  Adm.  1,  Lord  Stowell ;  The 
Banger,  1845,  9  Jur.  119);  and  it  has  often  dismissed  a  salvage  suit  and 
made  no  order  as  to  costs  {The  Upmor,  1826,  2  Hag.  Adm.  3 ;  The  Mul- 
grave,  1827,  ihid.  77;  The  Zephyr,  ihid.  48;  The  Funchal,  1837,  3  Hag. 
Adm.  38671.);  but  to  do  this  there  must  have  been  circumstances- 
inducing  the  Court  to  be  indulgent,  and,  failing  such,  salvage  claimants 
have  had  to  pay  full  costs  {The  Nymphe,  1861,  5  L.  T.  365 ;  The  Edward 
Hawkins,  1862,  Lush.  515 ;  The  Lady  Egidia,  ihid.  513),  or  a  fixed  sum 
nomine  expensarum  {The  Henrietta,  1837,  3  Hag.  Adm.  345%.).  Even 
where  the  plaintiffs  were  held  to  have  performed  salvage  service,  mis- 
conduct on  their  part  would  deprive  them  of  all  or  part  of  their  cost& 
{The  Joseph  Harvey,  1799,  1  Eob.  C.  306;  The  Giacomo,  1836,  3  Hag. 
Adm.  345 ;  The  Susannah,  ibid.  n. ;  The  Duhe  of  Manchester,  1846,  10 
Jur.  865 ;  TJie  Glory,  1850,  14  Jur.  678,  two-thirds  costs  only  allowed) ;. 
or  they  would  receive  only  a  fixed  sum  nomine  expensarum  {The  Glasgow 
Packet,  1844,  2  Eob.  W.  306),  or  have  such  a  sum  deducted  from  their 
award  {The  Hestia,  [1895]  P.  193);  but  even  where  misconduct  (not 
wilful)  of  salvors  diminishes  their  reward,  the  Court  may  order  their 
costs  to  be  paid  {The  Magdcden,  1862,  5  L.  T.  807). 

Where  a  salvage  agreement  is  set  aside  as  inequitable,  but  the- 
defendants  have  made  no  tender,  the  Court  may  award  a  substantial 
sum  to  the  salvors,  and  yet  make  no  order  as  to  costs  {The  Medina,  1876, 
2  P.  D.  7;  The  Silesia,  1880,  5  P.  D.  186),  or  in  such  a  case  salvors. 
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may  be  given  their  costs  {Th^  Ricdto,  1891,  P.  178,  179;  The  Altair, 
[1897]  P.  105;  The  Mark  Imik,  1890,  15  P.  D.  138).  Where  a  tender 
has  been  made,  the  ordinary  rule  applying  to  proceedings  after  tender 
was  not  strictly  applied  in  salvage ;  if  the  tender  were  sufficient  in  the 
judgment  of  the  Court,  though  reasonably  not  so  in  the  minds  of  the 
salvors,  they  were  not  readily  condemned  in  costs  {The  WiUiam,  1847, 
5  N.  C.  110;  Tlie  Hopewell,  1855,  2  Sp.  Eccl.  &  Adm.  249;  Th^  Lotus, 
1882,  7  P.  1>.  199,  where  "the  tender  was  aderjuate  though  not 
liberal,"  per  Sir  K.  Phillimore) ;  but  they  might  be  refused  costs  in 
such  a  case  {The  Sovcreif/n,  1860,  29  L.  J.  Ad.  113).  But  if  after  a 
sufficient  tender  tiie  salvors  persisted  in  an  exorbitant  claim,  they  made 
themselves  liable  to  costs  {The  Emu,  1837,  1  Rob.  W.  16,  "where  the 
tender  is  pronounced  for  and  held  to  be  amply  sufficient,  I  shall  always 
give  costs,"  Dr.  Lushington;  Tlie  Baiaviei;  1853,  1  Sp.  Eccl.  &  Adm. 
169;  The  Hedurirj,  ibul.  19;  The  Paris,  1854,  ilml.  289;  Cargo  ex  Homtr, 
1866,  L.  R.  1  Ad.  &  Ec.  87  and  92;  The  Waverley,  1871,  3  Und.  369 
and  381);  and  these  rules  of  practice  are  followed  in  the  Admiralty 
Division,  though  the  Court  luis  an  absolute  discretion  over  cost-s  {The 
Medina,  ante  ;  The  iMux,  ante  ;  The  Jacob  Lauflstrom,  1878,  4  P.  D.  191 ; 
The  W.  Symington,  1884,  10  P.  I).  1). 

When  the  sliip  and  cargo  are  sued  in  salvage,  the  costs  must  be 
borne  rateal)ly  by  them  {The  Marquis  of  Hnntly,  1835,  3  Hag.  Adm. 
249;  The  Peace,  1850,  Swa.  Ad.  115;  the  Eltoii,  [1891]  P.  265).  If 
there  are  separate  sets  of  salvors  with  separate  interests,  the  plaintiffs 
in  each  action  may  l)e  entitled  to  their  cost*  {Thr  Charles  Adolphe,  1856, 
Swa.  Ad.  156;  The  Perla,  1857,  ibid.  232);  but  if  separate  actions  are 
brought  unnecessarily  instead  of  l)eing  consolidated,  the  Court  may 
allow  only  one  set  of  costs  for  the  wliole  {The  Nicdinn,  1843,  2  Hob.  W. 
175,  half  costs  given  to  two  sets  of  plaintiffs  belonging  to  the  same  ship; 
Tlie  Bartleg,  1857,  Swa  Ad.  199,  £25  tiixeil  costs  deducte<l  from  f»ne 
party;  The  Padthen,  1879,  5  P.  D.  5,  only  one  set  of  costs  |>aid,  to  l)e 
apportioned  between  the  plaintiffs  in  the  two  actions,  according  to  the 
amounts  of  their  respective  bills  of  costs);  and  wliere  separate  salvjige 
actions  against  the  same  ship  were  consolidated,  and  the  various 
plaintiff's  appeared  separately  having  conflicting  interests,  and  the 
defendants  tendered  one  sum  of  money,  without  apjwrtioning  it,  to 
satisfy  all  the  claims,  the  Court  upheld  the  tender  us  sufficient,  and 
ordered  all  the  parties  to  bear  their  own  costs  subsefpient  to  the  tender, 
the  defendants  paying  those  previous  to  it  {The  Ia-c,  1889,  6  Asp.  395). 
Where  two  sets  of  plaintiffs  appeared  with  conflicting  claims  and  the 
Court  directed  at  the  trial  that  counsel  should  l)e  allowed  to  lK)ti),  the 
costs  of  attendance  in  IxMidon  of  the  country  solicitor,  who  did  not  have 
control  of  the  suit,  were  allowed  {The  MetrojH)lis,  1899,  8  Asp.  583); 
Where  the  owners  and  certain  of  the  crew  (12)  of  a  salving  vessel  were 
separately  represented,  the  solicitors  for  the  ownei-s,  without  any 
authority  from  the  crew  (34)  issuing  a  writ  on  Ijehalf  of  tlie  owners, 
master,  and  crew  of  the  ship,  the  court  refused  to  allow  those  of  the 
crew  who  were  separately  represented  their  costs,  but  would  not  con- 
deum  them  in  the  costs  of  the  extra  representation  {The  Brem^^n,  1906, 
10  Asp.  229).  Plaintifls  in  a  salvage  action  who,  after  a  caveat  entered 
by  defendant's  solicitor,  arrested  the  defendant's  ship,  were  ordered  to 
pay  damages  and  costs  incidental  to  the  arrest,  for  which  there  was  no 
good  reason  {Tfie  Crimdon,  1900,  9  Asp.  104).  See  generally,  Williams 
and  Bruce,  181-183 
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Towage. — The  general  rule  applies.  Where  in  a  towage  suit  the 
Court  upheld  a  tender  made  by  the  defendants,  the  plaintiffs  were  con- 
demned in  all  costs  in  the  action  incurred  subsequently  to  the  tender 
{The  Hjeminett,  1880,  5  P.  D.  227) ;  but  if  both  ships  are  careless,  no 
costs  may  be  given  (cp.  The  Energy,  1870,  L.  E.  3  Ad.  &  Ec.  48,  action 
for  damages). 

Wages. — The  general  rule  applies;  but  if  the  claim  is  very  exor- 
bitant, the  plaintiff  may  have  his  costs  disallowed ;  and  in  practice, 
where  a  master's  claim  is  much  reduced  at  the  reference,  his  costs  may 
be  disallowed,  or  he  may  have  to  pay  the  costs  of  the  reference  {The 
LemueUa,  1860,  Lush.  147;  The  William,  1861,  ibid.  199;  The  Flevr 
de  Lis,  1866,  L.  E.  1  Ad.  &  Ec.  49 ;  The  James  Seddon,  ibid.  62 ;  The 
Boebuch,  1874,  2  Asp.  387).  If  the  master  has  not  before  the  suit 
rendered  an  account  to  his  owners,  the  Court  will  not  generally  give 
him  his  costs  {The  Flcur  de  Lis,  above). 

Necessaries. — The  general  rule  applies  {The  Aaltje  Willemina,  1866, 
L.  E.  1  Ad.  &  Ec.  107). 

Limitation  of  Liability. — The  plaintiff's,  "  as  a  general  rule  in  an 
action  for  limitation  of  liability,  are  liable  to  pay  the  costs  of  the 
proceedings,"  but  if  the  defendants  raise  uimecessary  issues  unsuccess- 
fully they  are  entitled  to  tlie  costs  of  these  issues,  and  are  not  liable  for 
costs  caused  by  a  dispute  between  rival  claimants  to  the  fund  in  Court 
{The  Empusa,  1879,  5  P.  D.  6,  Sir  E.  Phillimore,  Williams  and  Bruce, 
386). 

Mortgage. — The  general  rule  applies;  and  a  second  mortgagee  who 
arrests  a  ship  in  order  to  enforce  his  mortgage  when  she  is  in  possession 
of  a  first  mortgagee,  who  has  to  give  bail  for  her,  is  liable  to  pay  the 
latter 's  costs  and  interest  on  the  bail  {The  Western  Ocean,  1870,  L.  E. 
3  Ad.  &  Ec.  38),  and  a  mortgagee  wrongfully  arresting  a  ship  in  the 
possession  of  the  mortgagor,  and  interfering  with  a  charter-party  which 
did  not  impair  his  security,  was  held  liable  in  damages  and  costs  {The 
Heather  Bell,  [1901]  P.  143),  and  no  costs  liave  been  given  where  the 
proceeds  of  a  mortgaged  ship  are  paid  out  to  mortgagee  who  has  had  no 
notice  of  a  previous  act  of  bankruptcy  of  mortgagor  who  has  remained 
in  possession  of  the  ship  {The  Ruby,  1898,  9  Asp.  146).  Mortgagee's 
costs  in  mortgage  suit  are  taxed  as  between  party  and  party  (according 
to  the  Chancery  practice),  and  not  as  between  solicitor  and  client, 
under  a  decree  made  by  consent  for  payment  of  "  all  costs,  charges,  and 
expenses  properly  incurred"  {Tlie  Kestrel,  1866,  L.  E.  1  Ad.  &  Ec.  78; 
see  Williams  and  Bruce,  46). 

Possession. — The  general  rule  applies  {The  Eastern  Belle,  1875,  33 
L.  T.  214). 

Appeals. — In  appeals  to  the  Court  of  Appeal  (and  the  House  of 
Lords),  where  the  appellant  succeeds  in  getting  the  decision  reversed, 
he  gets  the  costs  of  the  appeal  {The  City  of  Berlin,  1877,  2  P.  D.  187, 
where  a  salvage  award  of  £2000  was  increased  to  £4000 ;  The  Batavier, 
1889,  15  P.  D.  37,  where  a  collision  was  held  in  the  Admiralty  Court 
to  be  due  to  the  fault  of  the  defendant  ship,  and  on  appeal  to  be  an 
inevitable  accident).  Where  the  appeal  fails,  the  appellant  generally 
pays  costs  {The  Lauretta,  1879,  4  P.  D.  25,  collision;  The  City  of 
Manchester,  1880,  5  ibid.,  221,  colUsion ;  The  Pontida,  1884,  9  ibid.  177, 
bottomry). 

In  salvage  appeals,  the  Privy  Council  practice  (when  it  was  the 
Appellate  Court   in   Admiralty  causes)  was   to   make  no  order  as  to 
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costs  where  the  appellant  had  succeeded  in  an  appeal  as  to  the  amount 
of  salvage  given  in  the  Admiralty  Court,  certainly  where  that  amount 
was  reduced  on  appeal  {The  Chetah,  1868,  L,  R  2  P.  C.  205,  amount 
reduced  by  more  than  one-half;  The  Amei'iquc,  1874,  L.  R  6  P.  C.  468, 
a  reduction  of  two-fifths) ;  and  this  is  still  the  practice  in  appeals  to  the 
Privy  Council  from  Colonial  Vice-Admiralty  Courts  {The  De  Bay,  1883, 
8  App.  Cas.  559,  a  reduction  of  one-quarter ;  The  Thomas  Allen,  1886, 
12  App.  Cas.  118,  a  reduction  of  more  than  one-third);  and  is  now 
adopted  in  the  Court  of  Appeal  {The  Gipsif  Queen,  [1895]  P.  176,  a 
reduction  of  one-third,  so  The  Kilmaho,  1900,  16  T.  L.  K.  188,  and 
The  Prince  Llcivellijn,  [1904]  P.  83).  Where  the  amount  of  salvage  is 
increased  on  appeal  the  appellant  gets  his  costs  {The  City  of  Berlin, 
above,  amount  doubled). 

In  damage  appeals,  where  the  Admiralty  Court  has  found  one  ship 
alone  to  blame,  and  the  Court  of  Appeal  holds  both  to  blame,  the  settled 
rule  is  for  both  ships  to  bear  their  own  costs  both  below  and  above 
{The  Milanese,  1880,  43  L  T.  107;  The  Jiv/sborg  Minde,  1883,  8  P.  1). 
132;  The  Hector,  ibid.  218;  The  Margaret,  1884,  9  ibid.  51 ;  The  Beryl, 
ibid.  144;  The  Diana  ami  The  Clievedcn,  [1894]  A.  C.  625,  632;  even 
though  the  appellant  ship  establishes  on  appeal  that  her  only  fault  is 
that  of  a  compulsory  pilot  {The  Hector,  above;  Williams  and  Bruce,  98); 
but  where,  in  the  Admiralty  Court,  the  plaintifl's  ship  wa«  held  solely 
to  blame,  and  her  owners,  admitting  their  liability,  appealed  on  the 
giound  that  the  other  ship  was  also  to  blame,  and  the  appeal  succeeded, 
the  appellants  were  given  the  costs  of  the  appeal  {The  Loiulon,  [1905] 
P.  152,  following  The  Ceto,  1889,  14  App.  670).  Where  the  Court 
below  holds  both  ships  to  blame,  and  on  appeal  that  judgment  is  afiirmetl, 
the  appeal  is  dismissed  with  costs  {The  City  of  Manchester,  1880,  5  P.  I). 
221 ;  The  Lhinrlm,  1884,  9  iMd.  175).  Where  tiie  Admiralty  Court 
holds  one  ship  (or  both)  to  blame,  and  on  appeal  the  collision  is  held  io 
hd  due  to  inevitable  accident,  the  Privy  Council  practice  was  to  dismiss 
the  suit  without  costs  {The  Marpesia,  1872,  L  K.  4  P.  C.  212);  but  the 
rule  in  the  Court  of  Appeal  is  to  apply  tl»e  ordinary  rule,  that  "  the 
party  who  is  successful  obtains  his  costs,  and  the  party  who  lases  pays 
them,"  and  "  in  the  absence  of  special  circumstancas  costs  follow  the 
event"  {The  Condor,  1879,  4  P.  D.  115;  The  Monkseaion,  1889,  14  P.  D. 
51 ;  The  Batavier,  ibid.,  15  ibid.  37). 

In  appeals  to  the  Admiralty  Division  from  inferior  Courts,  such  as 
County  Courts  or  tribunals  holding  investigations  into  the  conduct  of 
masters  or  mariners,  costs  usually  ifollow  the  event,  though  the  Court 
has  full  discretion  as  to  them.  As  regards  County  Courts,  the  County 
Courts  Admiralty  Act,  1868,  s.  30,  provides  that  when  an  appellant  is 
unsuccessful  on  an  appeal  he  shall  pay  the  costs  of  appeal,  unless  the 
appellate  Court  otherwise  directs.  As  regards  other  tribunals  which 
have  cancelled  or  suspended  the  certificate  of  a  master  or  mariner,  if  the 
action  of  the  Court  below  proceeds  on  the  invitation  of  the  Board  of 
Trade,  which  appears  on  the  appeal,  and  the  master  or  mariner  is 
successful  on  an  appeal,  costs  may  be  given  against  the  Board  of  Trade 
{The  Arizona,  1880,  5  P.  D.  123 ;  The  Famenoth,  1882,  7  P.  D.  207;  The 
Carlisle,  1906,  P.  311);  but  in  an  appeal  allowed  from  a  naval  Court 
abroad,  the  Board  of  Trade,  though  appearing  as  a  respondent,  was  not 
condemned  in  costs  {The  Grecian,  Shipp.  Cas.  Summ.,  1902,  374) ;  nor  was 
it  in  The  Throstlegarth,  May  9,  1899,  Adm.  Court,  where  tlie  appeal  was 
allowed  on  the  ground  that  the  Board  had  presented  the  case  fairly ;  and 
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the  Shipping  Casualties  Eules,  1895,  give  the  Court  full  power  over 
costs  (Williams  and  Bruce,  p.  534).  If  the  appellant  fails,  the  appeal 
will  be  dismissed  with  costs  {The  Golden  Sea,  1882,  7  P.  D.  194);  and 
if  the  appeal  is  partly  successful,  both  parties  may  be  left  to  bear  their 
own  costs  {The  Kestrel,  1881,  6  P.  D.  182,  where  the  decision  of  the  Court 
below  was  affirmed,  but  the  time  of  suspension  of  the  appellant's  certificate 
was  shortened). 

References. — The  costs  of  references  are  in  the  discretion  of  the  Court, 
and  do  not  necessarily  follow  the  event  of  the  action  {The  Consett,  1880, 
5  P.  D.  77,  where  the  owners  of  a  ship  and  the  owners  of  cargo  on 
board  her  sued  another  ship  for  collision,  and  both  were  held  to  blame, 
the  Court  gave  the  cargo  owners  the  costs  of  the  reference;  The 
Savernake,  ibid.  168,  where  both  ships  were  to  blame,  and  one  was 
given  the  costs  of  the  reference). 

In  a  reference  in  a  limitation  of  liability  suit,  where  a  large  part  of 
the  defendants'  claim  for  damage  to  their  cargo  was  disallowed  by  the 
registrar  because  they  did  not  take  steps  to  minimise  the  damage,  both 
parties  were  ordered  to  bear  their  own  costs  {The  Bijnstrooni,  1899, 
8  Asp.  538).  Shipowners  (plaintiffs)  who  are  given  notice  of  objection 
to  the  registrar's  report  as  to  rival  claims  to  a  fund,  in  such  a  case  are 
not  entitled  to  the  costs  of  their  attendance  at  the  hearing  of  such 
objection,  unless  their  interests  are  in  any  way  concerned  {The  Winhfield, 
[1902]  P.  42,  62  note). 

If  the  registrar  makes  no  report  as  to  costs,  they  must  be  moved  for 
{The  Mary,  1882,  7  P.  D.  201). 

In  damage  causes  the  usual  method  for  the  exercise  of  the  Court's 
discretion  is  this :  a  claimant  is  usually  allowed  his  costs  of  the  reference 
if  not  more  than  one-fourth  has  been  struck  off  liis  claim  or  counter- 
claim ;  if  more  than  one-fourth,  and  less  than  one-third,  has  been  struck 
off  the  claim,  each  party  bears  his  own  costs ;  if  one-third  has  been 
struck  off,  the  claimant  pays  the  other  party's  costs  {The  Umpress 
Euginie,  1860,  Lush.  138);  but  there  is  no  hard-and-fast  rule,  and 
"since  the  judge  of  the  Admiralty  Court  must  exercise  his  discretion 
in  every  case,  it  is  wrong  to  say  that  there  is  any  rule  by  which  he 
can  be  bound"  (Brett,  M.Pt.,  The  Friedeberg,  1885,  10  P.  D.  112,  where 
more  than  one-third  of  the  plaintiff"s  claim  had  been  struck  off,  and  both 
sides  had  to  bear  their  own  costs  of  the  reference) ;  and  where  plaintiffs 
did  not  recover  three-quarters  of  their  damages,  on  reference  an  order  by 
the  registrar  that  both  parties  should  bear  their  own  costs  was  confirmed 
{The  Dania,  1902, 18  T.  L.  R.  159).  This  rule  of  practice  never  applied  to 
bottomry  or  master's  wages  references,  and  possibly  not  in  actions  of 
damage  to  cargo  (Williams  and  Bruce,  p.  459). 

Where  objection  is  made  to  the  registrar's  report  to  the  Court,  if 
the  objection  be  upheld,  the  Court  generally  allows  the  objecting  party 
his  costs  {The  Black  Prince,  1862,  Lush.  577);  but  not  if  all  of  his 
objections  except  one  are  overruled  {The  Hebe,  1847,  2  Rob.  W.  530, 
•each  party  bearing  his  own  costs).  If  the  report  is  confirmed,  the  costs 
follow  the  event,  except  where  the  objections  raise  questions  of  difficulty 
deserving  of  the  attention  of  the  Court,  when  each  party  will  bear  his 
own  costs  {The  Clyde,  Swa.  Ad.  23). 

[Authorities. — See  Williams  and  Bruce,  Admiralty  Practice,  3rd  ed., 
1902 ;  Roscoe,  Admiralty  Practice,  3rd  ed.,  1903.] 
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IV.  Costs  in  the  Court  of  Appeal. 

In  the  Court  of  Appeal  the  general  rule  is  that  the  successful  party 
is  entitled  to  his  costs  {Memorandum,  1875,  1  Ch.  D.  41 ;  The  Batavicr, 
1889,  15  P.  D.  37).  This  is  so  in  Admiralty  appeals  {The  Batavier), 
Palatine  appeals  {Anderson  v.  Welsby,  1876,  W.  N.  230),  and  appeals  from 
County  Courts  in  bankruptcy  {Ex  parte  Mastei's,  1875,  1  Ch.  D.  113). 
But  the  Court  has  full  discretion  over  the  costs  of  any  appeal,  and  can 
make  such  order  as  to  the  whole  or  any  part  of  such  costs  as  may  be 
just  (Order  58,  r.  4;  Judicature  Act,  1890,  s.  5).  Hence  it  will  in  a 
proper  case  refuse  costs  to  the  successful  party.  Thus  an  appellant  was 
deprived  of  his  costs  where  he  succeeded  on  a  point  not  raised  in  the 
Court  below  {Hussei/  v.  ffome-Pai/ne,  1878,  8  Ch.  D.  670 ;  Dt/e  v,  Dt/e, 
1884,  13  Q.  B.  D.  147 ;  and  see  In  re  0.  C.  S.,  [1904]  2  K.  B.  161)  ;  or  on 
fresh  evidence  {ArnoVs  Case,  1887,  36  Ch.  1).  702  ;  Chard  v.  Jervis,  1882, 
9  Q.  B.  \).  178 ;  Ex  parte  Hatutncdl,  1883,  23  Ch.  D.  626),  or  on  a  mere 
point  of  law,  having  failed  in  proving  allegations  of  fraud  {Ex  parte 
Cooper,  In  re  Baum,  1878,  10  Ch.  D.  313). 

It  is  very  unusual  to  dismiss  an  unsuccessful  appeal  without  costs, 
but  it  will  be  done  if  the  circumstances  warrant  such  an  order  {Jones  v. 
Merionethshire  Buildiwj  Society,  [1892]  1  Ch.  p.  187).  Thus,  where  the 
appellants  were  innocent  persons  who  liad  used  due  diligence,  but  had 
been  made  the  victims  of  a  forgerj',  their  appeal  was  dismissed  without 
costs  {Cooper  v.  Vcscy,  1882,  20  Ch.  D.  611).  The  mere  omission  by  a 
respondent  to  inform  the  other  side  that  he  lias  a  preliminary  objection 
(which  proves  fatal)  to  the  appeal  is  not  a  sufficient  reason  for  depriving 
him  of  costs  {Ex  jmrte  Shend,  In  re  Mundy,  1885, 15  Q.  B.  I).  338),  thougli 
tliis  has  been  done  in  some  instances  {In  re  Speight,  1884, 13  Q.  B.  D.  42 ; 
Ex  parte  Blease,  1884,  14  Q.  B.  D.  123 ;  In  re  Blyth  and  Young,  1880,  13 
Ch.  1).  416). 

A  trustee  in  bankruptcy  who  is  resiKjndeut  to  a  successful  appeal  is 
not  entitled  as  a  matter  of  course  to  have  the  costs  paid  out  of  the  bank- 
rupt's estate ;  unless  he  can  make  out  a  right  to  the  contrary,  he  will  he 
ordered  to  pay  them  personally  {In  re  Meukenaie,  [1899]  2  Q.  B.  566). 

A  party  served  with  notice  of  an  appeal  is  primd  facie  entitled  to 
attend  the  hearing,  and,  if  the  appeal  fails,  to  be  paid  his  costs ;  but  not 
where  his  attendance  is  obviously  unnecessary  and  useless  {Ex  jnrte 
Webster,  1882,  22  Ch.  D.  136 ;  see,  however.  In  re  Nno  Callao,  ilnd.  484). 
Trustees  served  with  notice  of  an  appeal  on  the  construction  of  a  will 
are  entitled  to  their  costs  of  appearing  by  counsel,  but  in  taxing  their 
costs  of  appearance  the  taxing-master  should  have  regard  to  the  position 
of  the  trustees,  and  especially  whether  it  was  such  that  their  assistance 
would  probably  be  required  by  the  Court  {Carroll  v.  Graham,  [1905] 
1  Ch.  478). 

The  provisions  of  the  Public  Authorities'  Protection  Act,  1893,  56  & 
57  Vict.  c.  61,  s.  1  (/;),  as  to  costs  between  solicitor  and  client  do  not 
apply  to  any  proceeding  in  the  Court  of  Appeal  {Ficldcn  v.  Morlei/  Corpn., 
[1899]  1  Ch.  1 ;  Shaw  v.  HcHfordshire  Comdy  Council,  [1899]"  2  Q.  B. 
p.  286). 

If  a  respondent  desires  to  contend  on  the  hearing  of  the  appeal  that 
the  decision  below  should  be  varied,  he  should  give  notice  of  his  inten- 
tion to  the  appellant ;  his  omission  to  give  such  a  notice  will  be  ground 
in  the  discretion  of  the  Court  of  Appeal  for  an  adjournment,  or  for  a 
special  order  as  to  costs  (Order  58,  rr.  6,  7).     A  respondent  who  has 
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given  such  a  notice  is  in  the  same  position  as  to  costs  as  if  he  had 
presented  a  cross-appeal  {Harrison  v.  Cormoall  Minerals  Rly.  Co.,  1881, 
18  Ch.  D.  334 ;  RoUnson  v.  Drakes,  1883,  23  Ch.  D.  98).  If  one  of  two 
respondents  gives  such  a  notice  and  fails,  the  costs  will  in  a  proper  case 
be  apportioned  (ibid.). 

Where  an  appeal  has  been  abandoned  it  will,  on  the  application  of 
the  respondent,  be  dismissed  though  not  set  down  (Charlton  v.  Charlton, 
1881, 16  Ch.  D.  273),  but  notice  of  the  application  must  be  given  to  tlie 
appellant  (Ormerod  v.  Blensdale,  1886,  54  L.  T.  343) ;  and  payment  of  the 
costs  should  be  demanded  before  the  application  is  made  (Grijin  v.  Allen, 
1879,  11  Ch.  D.  913). 

The  costs  of  an  appeal  will  include  the  costs  of  shorthand  notes  of 
the  judgment  of  the  Court  below,  and  there  is  no  need  therefore  for  a 
successful  appellant  to  ask  for  them  {In  re  Medland,  1889,  41  Ch.  D. 
476 ;  Humphery  v.  Su^nner,  1886,  55  L.  T.  649 ;  In  re  Morgan,  1887,  35 
Ch.  D.  492 ;  Filling  v.  Joint  Stock  Institute,  Ltd.,  1895,  73  L.  T.  570 ;  In 
re  Be  Falhc,  [1901]  1  Ch.  p.  542). 

The  costs  of  shorthand  notes  of  the  evidence  below  are  only  allowed 
where  a  very  special  case  is  made  for  allowing  them  {In  re  Duchess  of 
Westminster  Co.,  1878,  10  Ch.  D.  307  :  Vernon\.  Vestry  of  St.  James,  West- 
minster, 1880,  16  Ch.  D.  p.  473),  and  an  application  for  their  allowance 
ought  to  be  made  when  judgment  is  delivered  {Glasier  v.  Rolls,  1889,  38 
W.  K.  116).  So  costs  of  transcripts  of  shorthand  notes  of  the  evidence 
may  be  allowed  in  a  proper  case  {Castner  Kellner  Alkali  Co.  v.  Commer- 
cial Develoipment  Corpn.,  [1899]  1  Ch.  803). 

Any  party  printing  evidence  for  the  purpose  of  an  appeal  without  an 
order  of  the  Court  below  or  the  Court  of  Appeal  pays  the  costs  thereof, 
unless  otherwise  ordered  (Order  58,  r.  12). 

Costs  when  a  New  Trial  is  ordered. — The  costs  of  the  first  trial  abide 
the  event  of  the  second,  unless  any  special  order  be  made  when  the  new 
trial  is  granted  or  at  the  second  trial  {Creen  v.  Wright,  1877,  2  C.  P.  I). 
354;  Field  v.  Great  Northern  Rly.  Co.,  1878,  3  Ex.  D.  261).  And  by 
"  the  event "  of  the  second  trial  is  meant  the  result  of  that  trial  as  to 
costs  {Brotherton  v.  Metropolitan  District  Rly.  Joint  Committee,  [1894] 
1  Q.  B.  666 ;  but  see  ihid.,  [1903]  1  K.  B.  358).  The  costs  of  a  success- 
ful application  for  a  new  trial  will  as  a  rule  be  given  to  the  applicant 
{Hamilton  v.  Seed,  [1904]  2  K.  B.  262). 

[Authorities. — See  list  of  authorities  appended  to  I.  and  II.,  supra, 
pp.  49,  58.] 

V.  Costs  in  the  House  of  Lords  and  the  Privy  Council. 

On  an  appeal  to  the  House  of  Lords  the  House  has  full  power  to 
deal  both  with  the  costs  of  the  appeal  and  also  with  the  costs  below 
(Den.  and  Scott,  House  of  Lords  Fractice,  p.  142 ;  Guardians  of  West 
Ham  V.  Churchwardens,  etc.,  of  St.  Mattheiv,  Bethncd  Green,  [1896]  A.  0. 
477).  The  general  rule  is  that  they  follow  the  event;  consequently 
the  appellant,  if  successful,  will  have  his  costs,  including  the  costs  of 
tlie  appeal  {Bowes  v.  Shand,  1877,  2  App.  Cas.  472,  485);  while,  if  the 
appeal  fails,  the  dismissal  will  be  with  costs  {Stewart  v.  Menzies,  1841, 
8  CI.  &  Pin.  309;  8  E.  E.  121 ;  Aaron's  Reefs,  Limited,  v.  Twiss,  [1896] 
A.  C.  273).  If  the  House  is  equally  divided  the  practical  effect  is 
that  the  appeal  fails,  but  without  any  order  being  made  as  to  costs  (see 
Fryce  v.  Monmouthshire  Canal  and  Raihvay  Co.,  1879,  4  App.  Cas.  197, 
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219,  where  the  practice  is  explained  by  Earl  Cairns,  L.C.).  Under 
special  circumstances,  however,  e.g.  where  the  successful  party  has  been 
guilty  of  misconduct  {Singer  Manufadiiring  Co.  v,  Loog,  1882,  8  App. 
Cas.  15),  or  of  conduct  which  rendered  litigation  necessary  (Faterson  v. 
Provost  of  St.  Andrews,  1881,  6  App.  Cas.  833),  or  where  there  is  great 
difference  of  opinion  in  the  House  (Dublin  Railway  Co.  v.  Slatteri/,  1878, 
3  App.  Cas.  1155),  or  the  case  is  one  of  considerable  hardship  {Maddison 
V.  Alderson,  1883,  8  App.  Cas.  467),  or  the  api^ellant  has  succeeded  on 
one  point  only  out  of  many,  the  others  being  abandoned  at  the  hearing 
{Elliot  V.  Lord  Mokchf,  1881,  7  App.  Cas.  43),  the  successful  party  may  be 
deprived  of  his  costs  either  wholly  or  in  part.  Where  there  is  a  fund 
or  estate  in  litigation,  the  costs  of  an  unsuccessful  appellant  may  l>e 
allowed  out  of  such  fund  or  estate  {Prcndergast  v.  PirndergaM,  1850, 
3  H.  L.  C.  195,  225 ;  10  E.  K.  75 ;  and  see  Charter  v.  Charter,  1874,  L  II. 
7  H.  L.  364;  Singleton  v.  Tomlinson,  1878,  3  App.  Cas.  404). 

Where  the  judgment  appealed  from  is  partly  attirmed  and  partly 
reversed,  the  practice  is  to  give  no  costs  of  appeal  {Torre  v.  Broicne, 
1855,  5  H.  L.  C.  555;  10  E.  U.  1017);  but  if  it  is  substantially  affirmed 
and  varied  only  in  its  details,  tlie  appeal  will  be  dismissed  with  costs 
{Wallace  v.  Patton,  1846,  12  CI.  &  Fin.  491).  Where  there  were  cross- 
appeals  and  neither  party  was  completely  successful,  neither  of  them 
got  costs,  either  in  the  Court  of  Appeal  or  the  House  of  Lords  {Aitchison 
V.  Lohre,  1879,  4  App.  Cas.  755). 

As  to  the  security  required  on  an  appeal  to  the  House  of  Lords,  see 
Security  for  Costs,  and  references  in  article  Appeai-s,  Vol.  I.  p.  410. 

Costs  in  the  Prim/  Council. — On  an  apj^eal  to  the  Jutlicial  Committee 
of  the  Privy  Council,  the  Committee  has  full  power  over  the  costs  of 
the  appeal  and  also  over  the  costs  in  the  Court  below  (6  «&  7  Vict.  c.  38, 
8.  12).  A  successful  appellant  will  be  entitled  to  receive  his  costs 
from  the  respondent,  unless  the  Committee  otherwise  orders  (Order  in 
Council,  June  13,  1853);  but  it  is  usual  to  ask  for  the  costs  at  the 
hearing  {Undo  v.  liai-rett,  1856,  9  Moo.  P.  C.  C.  456  ;  14  E.  W.  371).  So, 
too,  if  the  appeal  fails,  it  is  generally  dismissed  with  costs.  A  successful 
api>ellant  may,  however,  l)e  deprived  of  his  costs  for  any  suHicient  reason, 
e.g.  where  he  has  Ijeen  guilty  of  misconduct,  or  his  proceedings  have  Ixhmi 
dilatory  or  vexatious,  or  he  has  put  his  opponent  to  needless  expense,  or 
has  nuide  exorbitant  claims  (Macph.  Priiry  Council  Practice,  p.  256).  So 
the  Committee  sometimes  decline  to  allow  costs  against  an  unsuccessful 
appellant  where  they  consider  tiie  case  one  in  wliich  it  was  proper  to 
take  their  opinion,  or  where  there  was  a  difference  of  opinion  in  the 
Court  below  {ibid.,  p.  258).  In  a  proper  case  the  costs  of  all  parties  will 
be  allowed  out  of  the  estate. 

[Antharitics. — Denison  and  Scott,  House  of  Lords  Practice,  1878  ; 
Macpherson,  Privy  Council  Practice,  3rd  ed.] 

VL  Costs  in  Lunacy. 

The  costs  of  all  proceedings  for  the  purpose  of  ascertaining  whether 
a  person  is  lunatic  (as  to  which,  see  sees.  90  and  116  of  the  Limacy  Act, 
1890,  and  article  Lunacy),  and  of  all  proceedings  in  the  matter  of  a 
lunatic,  are  in  the  descretion  of  "Judge  in  Lunacy"  (a  term  which 
includes  the  Master  in  Lunacy  for  the  purpose  of  proceedings  with 
which  he  is  competent  to  deal),  and  may  be  ordered  to  be  paid  by  the 
lunatic  or  alleged  lunatic,  or  charged  upon  and  paid  out  of  the  estate 
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or  such  part  thereof  as  the  judge  thinks  fit;  and  in  the  case  of  the 
death  of  the  lunatic  or  alleged  lunatic,  an  order  may  be  made  within 
six  years  next  after  the  right  to  recover  the  costs  has  accrued  (as  to 
meaning  of  "  accrued,"  see  In  re  Gumming,  1860,  2  De  G.,  F.  &  J.  376 ; 
45  E.  K.  666,  and  Wilkinson  v.  WiMnson,  1851,  22  L.  J.  Ch.  155),  and 
every  such  order  is  to  have  "  the  effect  of  an  order  of  the  High  Court " 
(sec.  109,  Lunacy  Act,  1890).  In  the  exercise  of  the  discretion  con- 
ferred by  this  section,  the  judge  is  entitled  and  bound  to  look  at  the 
circumstances  of  each  case,  and  no  general  rules  or  canons  fettering 
the  discretion  of  the  Court  have  been  or  will  be  laid  down.  But,  the 
following  considerations  {cp.  the  judgments  of  Lindley,  L.J.,  in  In  re 
Cathcart,  [1892]  1  Ch.,  at  pp.  558  and  561,  and  Lord  Halsbury,  L.C., 
S.  C,  [1893]  1  Ch.,  at  p.  471)  will  be  kept  in  view :— (1)  The  reason  for 
believing  in  the  insanity  of  the  alleged  lunatic;  (2)  the  reasons  for 
believing  the  object  of  the  proposed  proceedings  to  be  not  only  insane 
but  incapable  of  managing  himself  or  his  affairs;  (3)  the  reasons  for 
instituting  any  proceedings  assuming  the  persons  to  be  insane  and 
incapable  of  managing  himself  and  his  affairs ;  (4)  the  relationship  of 
the  petitioner  to  the  alleged  lunatic,  and  the  petitioner's  objects  and 
conduct ;  (5)  the  amount  and  propriety  of  the  costs  incurred.  Lord 
Justice  Lindley  added  to  the  foregoing  "the  respective  means  of  the 
parties."  But  Lord  Halsbury,  in  delivering  the  judgment  of  the  Court 
of  Appeal,  said  that  he  could  not  concur  in  considering  this  as  a  topic 
that  ought  to  enter  into  the  qiiestion.  Keeping  these  rules  in  view,  we 
may  now  consider  the  different  modes  in  which  the  Court  has  exercised 
its  discretion  under  sec.  109  of  the  Lunacy  Act,  1890,  in  inquisitions. 

Petitioner  s  Costs. — (a)  The  iMitioner  may  he  allowed  all  his  proper 
costs,  charges,  and  expenses  in  connection  with  the  commission,  and  also  of 
the  application  for  costs,  out  of  the  estate.  This  is  the  course  generally 
taken  where  the  object  of  the  commission  is  found  lunatic,  and  the 
inquiry  was  instituted  bond  fide  and  for  his  benefit  (cp.  Ex  parte  Price, 
1751,  2  Ves.  407;  28  E.  E.  260;  In  re  Hart,  1852,  21  L.  J.  Ch.  810). 
In  some  cases  such  costs  have  been  treated  as  necessaries  supplied  to 
the  lunatic  (  Williams  v.  Wentworth,  1842,  5  Beav.  325 ;  49  E.  E.  603 
59  E.  E.  515 ;  Wentworth  v.  T^ibh,  1841,  1  Y.  &  C.  C.  171 ;  62  E.  E.  840 
57  E.  E.  293  ;  Barnesley  v.  Powell,  1750,  Amb.  102 ;  27  E.  E.  63  ;  Chester 
v.  Bolfe,  1853,  4  De  G.,  M.  &  G.  798;  43  E.  E.  720;  Stedman  v.  Hart, 
1854,  Kay,  607 ;  69  E.  E.  258 ;  Id  re  Meares,  1879,  10  Ch.  D.  552).  The 
same  course  may  be  adopted  even  where  the  inquiry  results  in  a  verdict 
that  the  lunatic  was  of  sound  mind,  if  the  petition  was  presented  bond 
fide,  and  the  petitioner  believed,  and  had  fair  reason  for  believing,  that 
the  alleged  lunatic  was  of  unsound  mind  at  the  time  of  presenting  it. 
(b)  Each  party  may  be  left  to  pay  his  own  costs.  This  course  was  taken 
in  In  re  Windham,  1862,  31  L.  J.  Ch.  720,  althoug;h  the  Court  held  the 
case  to  be  a  proper  one  for  inquiry.  But  this  decision  appears  to  have 
been  influenced  by  doubt  in  the  minds  of  the  judges  as  to  whether  they 
had  power  to  give  the  petitioners  their  costs ;  and  it  is  conceived  that, 
in  a  similar  case  now,  such  costs  would,  in  whole  or  part,  be  given. 
Each  party  may,  however,  be  left  to  pay  his  own  costs  even  where 
reasonable  ground  for  inquiry  existed,  if  the  petitioner  instituted  pro- 
ceedings not  of  his  own  accord  but  at  the  instance  of  a  solicitor  {In  re 
E.  S.,  1876,  4  Ch.  D.  301 ;  but  contrast  this  case  with  In  re  C,  1874, 
L.  E.  10  Ch.  75).  (c)  The  petitioner  may  be  not  only  left  to  pay  his  own 
costs,  but  ordered  to  pay  those  of  the  alleged  luiudic.     This  alternative  may 


COSTS  93 

be  adopted  where  the  petitioner  is  guilty  of  misconduct  in  regard  to 
either  the  alleged  lunatic  or  the  inquiry  (In  re  Anon.,  IT-IO,  2  Atk.  52), 
or  where  the  petition  is  unnecessarj'  and  vexatious  {In  re  Clare,  1846, 
3  Jo.  &  Lat,  571),  or  where  the  proceedings  are  taken  for  the  petitioner's 
benefit,  e.g.  to  enable  him  to  complete  a  transaction  arrested  by  the  alleged 
lunacy  {Ex  jKirte  Tutin,  1814,  3  Ves.  &  Bea.  149 ;  35  E.  K.  435).  (d)  The 
petitioner  may  he  allovcd  such  a  'proportion  of  his  costs  as  the  Court  thinks 
Jit  out  of  the  alleged  lunatics  estate.  This  alternative  may  be  taken 
where  either  the  petitioner — while  justified  in  instituting  proceedings — 
has  placed  himself  in  a  hostile  attitude  towards  the  alleged  lunatic,  or 
there  has  been  no  attempt  on  his  part  to  keep  down  expense.  In  such 
cases  the  Court  may  not  only  limit  the  amount  of  the  costs  he  is  to 
recover,  but  direct  them  to  be  taxed  as  l)etween  party  and  party,  and 
not  as  between  solicitor  and  client,  or  upon  the  principle  adopted  in  the 
Chancery  Division,  where  costs  come  out  of  the  estate  {/n  re  Cathcart, 
[1892]  1  Ch.  549,  564;  affirmed,  [1893]  1  Ch.  466). 

Allerfed  Lumdics  Cod.'i. — The  costs  incurred  by  the  alleged  lunatic  in 
opposing  an  inquisition  will  generally  be  allowed  out  of  the  estate  {In 
re  Knight,  1832,  Shelford's  Lwuin/,  VVA,  134;  In  rr  Tai/lor,  1841,  iltid. ; 
In  re  Norris,  ibid.).  As  the  alleged  lunatic  has  a  right  to  employ  a 
solicitor  to  defend  him  at  an  inquiry,  the  costs  pro|)erly  so  incurred  are 
a  debt  due  from  the  lunatic  to  the  solicitor  ( Williams  v.  Wcnlvarth, 
sxpra),  and  the  Court  may  sanction  the  payment  of  a  sum  of  money  to 
the  alleged  lunatic's  solicitor  for  the  purpose  of  preparing  his  defence  to 
an  intjuiry  (///  re  Bullock,  1886,  35  W.  li.  109),  and  such  co8t«  will  be 
alh)wed  as  between  solicitor  and  client  on  the  scale  allowed  for  work  and 
labour  of  a  similar  character  in  the  Chancery  Division  (Rules  in  Lunacy, 
1892,  r.  112),  unless  the  Court  sees  that  there  was  something  unfair  or 
frivolous  or  needlessly  litigious  in  the  proceetlings  (  Wentworth  v.  Ttdtli, 
.supra  ;  Field  v.  Tamer,  1855,  3  W.  It.  469).  No  allowance  will  be  made 
for  refreshments  during  inquisitions  (U.  L,  1892,  r.  113). 

Costs  of  Third  Parties. — Third  parties  attending  an  inquiry,  by  leave 
of  the  Court,  have  sometimes  been  allowed  their  costs  out  of  the  estate 
{In  re  Poi'tsnwuth,  1823,  Shelf.  Lnn.  134).  If  third  parties  vexatiously 
oppose  the  grant  of  a  commission  which  is  absolutely  necessary  for  the 
protection  of  the  lunatic,  the  Court  may  compel  them  to  pay  the  costs 
incurred  by  such  opposition  (///  re  Smith,  1826,  1  Kuss.  348;  38  E.  K. 
135  ;  In  re  George  Armstrong  &  Sons,  [1896]  1  Ch.  536).  A  solicitor  who 
reasonably  and  in  good  faith,  believing  a  client  to  be  of  sound  mind, 
institutes  proceedings  on  his  behalf,  and  obtains  an  order  for  him  (»n  an 
ex  parte  application,  without  disclosing  the  fact  that  a  petition  in  lunacy 
is  pending  against  him,  is  not  guilty  of  such  professional  misconduct  as 
to  make  him  liable  for  the  costs  on  its  being  discharged  {In  rr  George 
Armstrong  &  Sons,  supra  ;  but  see  Geilinger  v.  Gibhs,  [1897]  1  Ch.  479). 

Mutatis  mutandis,  the  rules  above  stated  as  to  the  considerations 
governing  the  exercise  by  the  Court  of  its  discretion  under  sec.  109,  and 
the  modes  in  which  such  discretion  may  be  exercised,  apply  to  traverse 
and  supersedeas  (as  to  which,  see  article  Lunacy). 

The  words  "  all  proceedings  in  the  matter  of  a  lunatic  "  in  sec.  109, 
supra,  include  attendances  on  the  master,  on  appointment  of  committees, 
the  bringing  in  of  proposals,  etc.  Charges  and  expenses  of  this  descrip- 
tion are  not,  however,  allowed,  except  to  committees  of  the  estate  or 
person,  imless  under  special  circumstances  the  judge  or  master  directs 
them  to  be  so  allowed  (R  L.,  1892,  r.  114).     Costs  in  Lunacy  are  taxed 
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by  and  under  the  direction  of  the  master  (r.  114),  and,  subject  to  the 
Eules  in  Lunacy,  the  Eules  of  the  Supreme  Court  for  the  time  being  in 
force  as  to  costs  apply  (r.  110).  As  to  procedure  on  taxation  of  costs, 
see  r.  115,  R  L.  1892.  Payment  of  costs  may  be  enforced  by  subpoena 
(2  Dan.  Ch.  Pr.  1262),  or  by  writ  of  ^.  fa.  or  eligit  {ibid.),  or  by  committal 
under  the  Debtors  Act,  1869  {Heiuitson  v.  Sherivin,  1870,  L.  E.  10  Eq. 
53).  An  appeal  lies  to  the  Court  of  Appeal  without  leave  against  any 
order  under  sec.  109  {In  re  Catlicart,  [1893]  1  Ch.  466).  As  to  procedure 
when  a  lunatic  dies  before  his  property  has  been  brought  imder  the  con- 
trol of  the  Court,  see  In  re  Popham,  1881,  29  W.  E.  403.  An  order  may 
be  made  for  the  payment  of  costs  out  of  capital  where  the  allowance  for 
maintenance  has  been  settled  {In  re  Knight,  1832,  Shelf.  Lu7i.  1337i.  (e); 
Stedman  v.  Hart,  1854,  Kay,  607 ;  69  E.  E.  258).  Where  costs  have 
been  ordered  to  be  paid  out  of  the  estate,  the  application  for  taxation 
and  payment  should  be  made  in  the  lunacy,  and  the  judge  in  lunacy 
may  restrain  proceedings  in  other  Courts  {Jones  v.  Bywater,  1832, 
2  Tyrw.  402 ;  In  re  Weaver,  1837,  2  Myl.  &  Cr.  441 ;  40  E.  E.  708 ; 
45  E.  E.  110),  and  other  Courts  will  take  judicial  notice  of  the  fact 
{Stedman  v.  Hart,  supra).  As  to  (1)  recovery  of  expenses  in  connec- 
tion with  pauper  lunatics,  see  article  Asylums,  Vol.  I,  p.  607 ;  (2)  costs 
of  habeas  corpus  for  release  of  lunatic,  see  ibid.,  at  p.  596  ;  (3)  of  judicial 
dissolution  of  partnership  on  the  ground  of  insanity,  see  Jones  v.  Welch, 
1855, 1  Kay  &  J.  765 ;  69  E.  E.  668 ;  (4)  of  propounding  will  or  resisting 
probate,  see  ante,  p.  59.  The  judge  in  lunacy  may  order  the  costs  of  and 
incident  to  the  obtaining  or  carrying  into  effect  of  vesting  orders  to  be 
paid  out  of  the  land  or  personal  estate  or  income  thereof,  or  as  he  thinks 
fit  (sec.  342,  Lunacy  Act,  1890).  For  the  cases  under  this  section,  see 
Lewin  on  Trusts,  9th  ed.,  p.  1177n.{b),  and  Wood  Eenton  on  Lunacy, 
461,  462.  As  to  the  scale  fee  for  costs  in  the  case  of  a  lease  at  rack- 
rent  of  a  lunatic's  property,  see  In  re  M'Garel,  [1897]  1  Ch.  400. 

[^Authorities. — On  the  whole  subject  of  costs  in  lunacy,  see  Elmer  on 
Lunacy,  1892;  Pope  on  Lunacy,  1892;  Archbold,  Lunacy,  1895;  Wood 
Eenton  on  Lunacy,  1896  ;  Johnson  on  Bills  of  Costs,  1901.] 

VII.  Appeal  for  Costs. 

By  sec.  49  of  the  Judicature  Act,  1873,  36  &  37  Vict.  c.  ^^,  no  order 
made  by  the  High  Court  of  Justice,  or  any  judge  thereof,  as  to  costs 
only  which  by  law  are  left  to  the  discretion  of  the  Court,  is  subject  to 
any  appeal,  except  by  leave  of  the  Court  or  judge  making  such  order. 

The  Act  applies  to  divorce  appeals  {Russell  v.  Russell,  [1892]  P.  152; 
Butler  V.  Butler,  1890,  15  P.  D.  126),  and  to  an  order  of  a  judge  at 
chambers  as  to  costs  in  an  interpleader  issue  {Hartmont  v.  Foster,  1881, 
8  Q.  B,  D.  82),  but  not  to  an  order  as  to  costs  made  by  a  master  in  the 
King's  Bench  Division,  or  a  district  registrar  {Foster  v.  Fchvards,  1879, 
48  L.  J.  Q.  B.  767).  So  where  an  action  is  referred  by  the  Court  to  an 
official  referee,  his  decision  as  to  costs  cannot  be  appealed  against  except 
by  his  leave  {Minister  &  Co.  v.  Apperly,  [1902]  1  K.  B.  643). 

It  often  happens,  however,  that  a  decision  which  in  form  affects  costs 
only  is  really  a  decision  on  the  merits  of  the  case,  or  on  some  matter  of 
]  )rinciple,  or  implies  that  one  of  the  parties  had  been  guilty  of  misconduct. 
In  these  cases  an  appeal  is  allowed;  e.g.  where  a  trustee  {Cotterell  v. 
JStratton,  1872,  L.  E.  8  Ch.  295 ;  In  re  Chennell,  1878,  8  Ch.  D.  492 ; 
Turner  v.  Hancock,  1882,  20  Ch.  D.  303;  In  re  Isaac,  [1897]  1  Ch.  251), 
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or  mortgagee  (Cotterell  v.  Stratton,  supra ;  Charles  v.  Jones,  1886,  33  Ch.  D. 
80,  explained  in  In  re  Beddoe,  [1893]  1  Ch.  555,  but  overruled  in  part 
by  Bevj  v.  Bevj,  cited  below),  or  an  official  liquidator  (In  re  Silver  Valley/ 
Mines,  1882,  21  Ch.  D.  381)  is  refused  costs.  So  where  a  solicitor  is 
ordered  to  pay  costs  personally  (In  re  Bradford,  1883,  15  Q.  B.  D.  635). 
"  Where  the  judge's  jurisdiction  over  costs  depends  upon  the  existence 
of  some  breach  of  an  injunction,  or  misconduct,  it  seems  to  me  that  an 
appeal  lies  against  his  finding  that  there  has  been  a  breach  of  the  injunc- 
tion or  misconduct,  even  although  he  only  inflicts  costs.  Such  a  case 
is  not,  I  think,  within  Order  65,  r.  1.  It  really  is  an  appeal  against  the 
finding  by  means  of  which  the  judge  clothas  himself  with  the  jurisdiction 
to  inflict  costs  "  {per  Bowen,  L.J.,  in  Stevens  v.  Metropolitan  Distil  Rly. 
Co.,  1885,  29  Ch.  D.,  at  p.  73 ;  and  see  Witt  v.  Corcoran,  1876,  2  Ch.  1). 
69 ;  In  re  Bradford,  sujrra).  Thus,  if  at  the  trial  the  Court  simply  orders 
the  defendant  to  pay  the  costs  of  the  action,  an  appeal  will  lie ;  for  such 
an  order  could  not  have  been  made  without  in  effect  deciding  that  the 
plaintiff  had  a  good  cause  of  action,  and  that  is  therefore  the  real 
question  involved  in  the  appeal  {Dicks  v.  Vates,  1881,  18  Ch.  D.  76). 
To  exclude  the  right  of  appeal  however,  the  judge  must  exercise  his 
discretion ;  if  he  simply  applies  some  rule  which  he  considers  as  exclud- 
ing it,  and  awards  the  costs  accordingly,  an  appeal  will  lie  (see  Bew  v,  Bew, 
[1899]  2  Ch.  467,  following,  on  this  point.  The  Citt/  of  Manchester,  1880, 
5  P.  I).  ^221,  in  preference  to  Charles  v.  Jones,  ubi  sup.),  and  so  if  he 
exercises  his  discretion  on  a  state<l  ground,  which  is  untenable  {Kinrj 
v.  Gillard,  [1905]  2  Ch.  7;  Civil  Service  Co-operative  Society  y.  Gmeral 
Steam  Navigation  Co.,  [1903]  2  K.  B.  756). 

If  an  appeal  fails  on  the  merits,  the  judgment  or  order  will  not  l)e 
varied  as  to  costs,  for  this  would  practically  be  allowing  an  api>eal  for 
costs  only  {Harpham  v.  Shacklock,  1881,  19  Ch.  1).  p.  215).  Even  when 
leave  to  appeal  has  been  given,  the  Court  of  Appeal  (as  in  other  cases 
of  discretion)  will  not  interfere  with  the  decision  of  the  judge  below, 
unless  he  has  gone  manifestly  wrong  {Gilbert  v.  Hnddlestone,  1885,  28 
Ch.  1).  549 ;   Yoiuuj  v.  Thovms,  [1892]  2  Ch.  134). 

An  appeal  from  an  order  for  payment  of  "  costs,  charges,  and  exi^enses  " 
will  not,  it  seems  lie  as  to  the  "costs"  if  the  order  is  right  as  to  the  "  charges 
and  expenses"  {Bew  v.  Beiv,  vhisiip.,  following,  on  this  point,  Charlesw.  Jones 
as  against  In  re  Chennell).  If  a  judge  who  has  tried  an  action  in  the 
King's  Bench  Division  with  a  jury  makes  a  special  order  under  Order 
65,  r.  1,  depriving  the  successful  party  of  costs,  an  appeal  lies  on  the 
question  whether  any  good  cause  existed,  enabling  him  to  make  such  an 
order.  For  this  is  not  an  appeal  as  to  costs,  but  as  to  his  jurisdiction 
to  make  an  order  affecting  the  costs  {Jones  v.  Curling,  1884,  13  Q.  B.  I>. 
262 ;  Huxley  v.  West  London  Extmdmi  Rly.  Co.,  1889,  14  App.  Cas.  26). 

The  House  of  Lords  will  not  entertain  an  appeal  against  costs  only 
{Caledonian  Rly.  Co.  v.  Bannc,  [1903]  A.  C.  126). 

^^Authorities. — See  lists  appended  to  divisions  I.,  II.,  V.,  s\ipra, 
pp.  49,  58,  91.] 

VIII.  Costs  in  Inferior  Courts. 

1.  Costs  in  City  and  Borough  Courts. — A  rule  similar  to  Order  65,  r.  1 
{ante,  p.  50),  prevails  in  the  Mayor's  Court  of  London  (see  the  rules  of  that 
Court  made  in  1892,  Order  8,  r.  1),  Liverpool  Court  of  Passage  {King  v. 
Hawke^orth,  1879,  4  Q.  B.  D.  371),  in  the  Salford  Hundi-ed  Court  of 
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Record  {Turner  v.  Heylaiul,  1879,  4  C.  P.  D.  432),  and  in  most  of  the 
Borough  Courts.  But  if  any  action  is  brought  in  a  Borough  Court  which 
could  have  been  brought  in  a  County  Court,  and  the  verdict  recovered 
is  for  a  less  sum  than  £10,  the  plaintiff  cannot  recover  a  greater  amount 
of  costs  than  he  would  have  been  allowed  if  the  action  had  been  brought 
in  a  County  Court  (County  Courts  Act,  1888,  s.  117).  And  the  judge  of 
the  Borough  Court  has  no  power  to  certify  that  there  was  sufficient 
reason  for  bringing  the  action  in  his  Court,  unless  possibly  such  a  power 
is  conferred  on  him  by  some  special  Act  relating  to  his  Court.  There 
are  special  Acts  governing  the  procedure  of  the  Mayor's  Court  of 
London,  the  Liverpool  Court  of  Passage,  the  Salford  Hundred  Court 
of  Kecord,  and  the  Court  of  the  Chancellor  of  the  University  of 
Oxford. 

2.  Costs  in  the  County  Court. — The  judge  of  a  County  Court  has  full 
discretion  over  the  costs  of  every  action  commenced  in  the  County 
Court,  whether  the  action  be  tried  with  a  jury  or  not;  he  is  not 
restricted  by  any  provision  as  to  "  good  cause."  But  he  must  exercise 
such  discretion  judicially.  Thus,  he  cannot  deprive  a  successful  defen- 
dant of  his  costs  merely  on  the  ground  that  he  has  succeeded  on  the 
defence  of  the  Statute  of  Limitations  {Elms  v.  Hedges,  1906,  95  L.  T. 
145).  In  the  absence  of  any  direction  by  the  judge,  the  costs  will 
follow  the  event  (County  Courts  Act,  1888,  s.  113).  Application  should, 
however,  be  made  to  him  as  soon  as  he  has  delivered  judgment  for  any 
special  items,  such  as  a  fee  to  counsel  for  advising  on  evidence,  an  extra 
fee  to  counsel  on  his  brief,  or  special  allowances  for  plans  or  to  expert 
or  scientific  witnesses. 

But  the  judge  has  not  the  same  unfettered  power  to  decide  on  what 
scale  the  costs  which  he  awards  shall  be  taxed.  There  are  clear  and 
precise  rules  in  the  County  Court  as  to  the  scale  according  to  which  the 
costs  are  to  be  taxed  (s.  118;  Tory  v.  Mayor,  etc.  of  Dorchester,  [1907] 
1  K.  B.  393).  No  variation  is,  as  a  rule,  allowed  from  the  method  thus 
prescribed,  unless  the  judge  certifies  in  writing  that  the  action  involved 
some  novel  or  difficult  point  of  law,  or  that  the  question  litigated  was 
of  importance  to  some  class  or  body  of  persons,  or  of  general  or  public 
interest  (s.  119).  Such  certificate  must  be  entered  at  the  end  of  the 
miimtes  of  the  Court  of  the  day  on  which  it  is  given,  and  must  be  signed 
by  the  judge  (County  Court  Kules  of  1903,  Order  53,  r.  9) ;  otherwise 
the  order  will  be  inoperative.  But  any  such  special  order  as  to  costs 
must  be  made  "  upon  consideration  of  the  facts  of  the  particular  case  " 
(County  Court  Order  53,  r.  7),  and  not  in  obedience  to  some  general  rule 
which  the  County  Court  judge  has  laid  down  as  applicable  to  all  actions 
of  a  particular  class  {B.  v.  Marylebone  C.  C,  1890,  34  Sol.  J.  459  ;  The 
Cashmere,  1890,  15  P.  D.  121).  Application  for  such  an  order  must  be 
made  at  or  immediately  after  the  hearing ;  if  not  so  made,  it  cannot  be 
afterwards  entertained,  unless  the  judge  for  some  good  cause  orders 
otherwise.  "Without  a  special  order  from  the  judge  such  costs  will  not 
be  allowed  on  taxation  (County  Court  Order  53,  r.  7). 

The  jurisdiction  of  the  County  Court  was  considerably  extended  by 
the  County  Courts  Act,  1903,  3  Edw.  vii.  c.  42.  By  Order  22a,  r.  27,  of 
the  County  Court  Rules  of  1903,  in  actions  brought  under  such  extended 
jurisdiction,  the  County  Court  judge  has  power  at  his  discretion  to 
grant  to  the  successful  party  certain  extra  costs  as  to  items  therein 
specified.  And  by  Order  53,  r.  8,  of  the  same  County  Court  Orders  he 
has  a  similar  but  not  quite  so  wide  a  power  in  any  action  assigned  to 
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him  by  consent  of  both  parties  under  sec.  64  of  the  County  Courts  Act 
of  1888,  in  any  action  commenced  under  the  Admiralty  or  equitable 
jurisdiction  of  the  Court,  in  any  action  of  ejectment,  or  in  which  the 
title  to  any  corporeal  or  incorporeal  hereditaments  comes  in  question, 
and  in  any  action  or  matter  remitted  from  the  High  Court. 

3.  Costs  of  a  Remitted  Action. — If  an  action  be  commenced  in  the 
High  Court,  and  subsequently  remitted  to  a  County  Court,  under  either 
sec.  65  or  sec.  66  of  the  County  Courts  Act,  1888,  "  the  action  and  all 
proceedings  therein  shall  be  tried  and  taken  in  such  Court  as  if  the 
action  had  originally  been  commenced  therein."  It  follows  that  the 
High  Court  has  no  jurisdiction  to  make  any  order  as  to  the  costs  of 
such  an  action  {Moody  v.  Steward,  1870,  L.  R  6  Ex.  35 ;  Harris  &  Sons 
V.  Jiulge,  [1892]  2  Q.  B.  565) ;  and  that  the  ix)wer  of  the  County  Court 
judge  over  costs  is  regulated  by  sec.  113  of  the  County  Courts  Act, 
1888,  and  not  by  the  Kules  of  the  Supreme  Court ;  that  is  to  say,  he  has 
al)solute  discretion  over  the  costs  of  the*  action,  whether  it  he  tried  by  a 
jury  or  not.  Thus  where  an  action  commenced  in  the  High  Court  and 
remitted  to  the  County  (.'ourt  resulted  in  a  judgment  for  the  plaintiff 
for  128.  6d.,  the  Court  of  Appeal  held  that  the  County  Court  judge  had 
full  power  in  his  discretion  to  award  no  costs  to  the  plaintiff  {Everall  v. 
Brown,  [1906]  2  K,  B.  884 ;  and  see  County  Court  Order  53,  r.  S,  supra). 
In  the  absence  of  any  special  direction  the  costs  will  follow  the  event ; 
the  costs  of  the  proceedings  in  the  High  Court  will  be  allowed  according 
to  the  scale  in  use  in  the  High  Court;  the  costs  incurred  since  the 
order  to  remit,  according  to  the  County  Court  scale. 

4.  Costs  in  the  Slienff's  Court. — The  assessment  of  damages  by  a  jury 
Ixifore  an  under-sherifl',  upon  a  writ  of  inquiry  issuing  out  of  the  Higli 
Court,  is  the  trial  of  a  cause,  matter,  or  issue  in  the  High  C'ourt  (  William 
Badam's  Microbe  JCillcr  Co.,  Ltd.,  v.  Leather,  [1892]  1  Q.  B.  85).  Under 
the  County  Courts  Act,  1867,  30  &  31  Vict.  c.  142,  it  was  decided  that 
an  under-slieriff  executing  such  a  writ  was  a  "judge,"  and  h«ui  power  to 
certify  for  costs  as  retjuired  by  that  Act  (Craven  v.  Smith,  1869,  L.  R. 
4  Ex.  146) ;  although,  of  course,  he  is  not  "  a  juilge  of  the  High  Court " 
within  sec.  116  of  the  County  Courts  Act,  1888  (Cox  v.  Hill,  1892,  67 
L.  T.  26).  Hence  it  would  seem  to  follow  that,  in  all  cases  outside  the 
scope  of  sec.  116,  the  under-sheriff  presiding  over  such  an  assessment 
of  damages  by  a  jur}'  was  "the  judge  by  whom  such  action,  cause, 
matter,  or  issue  is  tried "  within  the  meaning  of  Order  65,  r.  1,  and 
had  therefore  power  for  good  cause  to  deprive  the  plaintiff  of  his  costs. 
If  so,  the  decision  of  Field,  J.,  at  chambers,  in  Gath  v.  Hmvarth,  1884, 
W.  N.  at  p.  99,  is  no  longer  law.  It  is  stated  in  the  Annual  Practice 
for  1907,  vol.  ii.,  at  p.  630,  that  in  the  case  of  Boote  v.  Chirnddc,  not 
reported  elsewhere,  Day,  J.,  decided  that  the  certificate  of  an  under- 
sheriff  executing  a  writ  of  inquiry  under  the  Slander  of  Women  Act, 
1891,  54  &  55  Vict.  c.  51,  was  a  sufficient  authority  for  giving  costs  on 
the  High  Court  scale. 

[Autlioritics. — See  Annual  Practice ;  Annual  County  Court  Practice.} 

IX.  Costs  in  Criminal  Proceedings. 

At  common  law  no  provision  existed  empowering  any  Court  to  direct 
the  payment,  either  out  of  public  funds  or  by  the  parties,  of  the  costs  of 
any  prosecution  for  a  criminal  offence. 

The  right  to  indemnity  for  costs  in  criminal  cases  rests  wholly  on 
VOL.  IV.  7 
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the  legislation  to  be  now  described ;  and  it  is  to  be  noted  that,  from  the 
nature  of  criminal  proceedings,  which  are  in  support  of  public  justice  and 
for  the  protection  of  the  public  peace,  provision  is,  to  a  large  extent,  made 
for  defraying,  out  of  public  funds,  the  costs  of  a  prosecution  and,  to  some 
extent,  of  the  defence,  instead  of  applying  the  ordinary  provisions  of 
civil  proceedings  as  to  party  and  party  costs. 

1.  Summary  Proceedings. — In  all  proceedings  for  offences  governed 
by  the  Summary  Jurisdiction  Acts,  the  Court  of  summary  jurisdiction 
which  tries  the  case  has  power  in  its  absolute  discretion  to  order  an 
unsuccessful  informant  or  defendant  to  pay  the  costs  of  the  successful 
party  (11  &  12  Vict.  c.  43,  s.  18).  This  power  extends  to  proceedings 
to  obtain  an  order  for  sureties  of  the  peace  (42  &  43  Vict,  c,  49,  s.  25), 
and  also  to  proceedings  on  complaint  of  a  civil  or  only  quasi-criminal 
character  (see  Complaint),  but  not  to  summary  trials  for  indictable 
offences  (same  Act,  s.  28). 

The  costs  may  include  the  expenses  of  witnesses  as  well  as  the  fee  to 
his  solicitor  or  counsel  (if  reasonably  necessary),  and  the  Court  fees,  and 
the  constable's  fees.  The  amount  must  be  ascertained  and  fixed  by  the 
justices  themselves  {Sellwood  v.  Mount,  1841,  1  Q.  B.  726 ;  55  E.  R.  401), 
and  must  be  specified  in  the  conviction  or  order  of  dismissal.  There  is 
no  statutory  scale  of  costs ;  but  in  settling  them  it  is  usual  to  have 
reference  to  those  provided  for  indictable  offences  by  the  Secretary  of 
State's  Order  of  December  30,  1903,  reprinted  in  Arch.  Cr.  PI.  23rd 
ed.,  249.  Nor  is  there  any  general  statutory  limit  to  the  amount  to  be 
awarded.  But  where,  on  summary  conviction,  a  fine  of  less  than  5s.  is 
awarded,  the  informant  is  not  entitled  to  any  costs,  except  under  an 
express  order  of  justices ;  but  the  informant  is  to  have  his  Court  fees 
remitted,  and  may  get  an  order  to  have  the  whole  or  part  of  the  fine 
applied  towards  his  costs  (42  &  43  Vict.  c.  49,  s.  8).  In  the  view  of  the 
Home  Office  (Douglas,  Summary  Jurisdiction  Procedure,  8th  ed.,  p.  130), 
orders  for  costs  under  this  section  should  be  made  only  for  special  reasons. 

Where  a  charge  is  proved,  but  is  dismissed  as  trifling,  the  Court  may 
order  the  defendant  to  pay  such  costs  as  seem  reasonable  (42  &  43  Vict, 
c.  49,  s.  16). 

Enforcement. — The  costs  awarded  on  a  conviction  are  part  of  the  sum 
adjudged  to  be  paid  by  the  conviction  (42  &  43  Vict.  c.  49,  s.  49),  and  if 
stated  therein  are  recoverable  in  the  same  way  as  any  penalty  adjudged 
by  the  conviction  to  be  paid  or  recovered ;  or  if  no  penalty  is  adjudged, 
then  by  distress  and  sale  of  the  goods  of  the  person  against  whom  the 
costs  are  awarded,  or  in  default  of  distress  by  imprisonment  for  not  over 
a  month,  unless  the  costs  are  sooner  paid  (11  &  12  Vict.  c.  43,  ss.  18,  24). 
Costs  awarded  on  dismissal  of  an  information  are  recoverable  summarily 
as  a  civil  debt  (42  &  43  Vict.  c.  49,  s.  47 ;  Ex  parte  Boaler,  [1893],  2  Q.  B. 
146,  and  see  Complaint),  and  are  leviable  by  distress  against  the  prosecutor 
{11  &  12  Vict.  c.  43,  s.  26),  but  are  not  enforceable  by  imprisonment. 

These  general  provisions  extend  to  prosecutions  under  Inland  Eevenue 
or  Customs  Acts  (42  &  43  Vict.  c.  49,  s.  53). 

Besides  these  provisions  there  are  certain  special  provisions  as  to 
certain  summary  proceedings,  which  are  not  in  strictness  of  a  criminal 
character.  In  bastardy  cases  the  Court  can  grant  costs  against  the 
defendant  on  making  an  order,  but  not  against  the  applicant  on  dismiss- 
ing a  summons  {R.  v.  Machen,  1849,  15  Q.  B.  78  ;  35  &36  Vict.  c.  65, 
s.  4 ;  42  &  43  Vict.  c.  49,  s.  54). 

Under  the  Summary  Jurisdiction  Married  Women  Act,  1895,  the 
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justices,  and  they  only,  have  power  to  make  orders  as  to  the  costs  of 
proceedings  before  them  (58  &  59  Vict.  c.  39,  s.  5  (d) ;  Cale  v.  James, 
[1897]  1  Q.  B.  418),  and  the  ordinary  remedies  of  married  women  as  to 
the  costs  of  matrimonial  suits  against  or  by  their  husbands  do  not  apply. 
The  costs  in  appeals  under  the  Act  are  not  regulated  by  the  practice  of 
the  Crown  Office,  but  by  that  of  the  Matrimonial  Court  (EamsJuiw  v. 
Earnshaw,  [1896]  P.  160). 

Payment  mU  of  Public  Funds. — Costs  incurred  in  summary  prosecu- 
tions are  payable  by  statute  out  of  public  funds  in  certain  cases,  e.g.  (a) 
on  prosecutions  (by  the  poor  law  authorities)  of  parents,  etc.,  for  desertion 
of  or  neglect  to  maintain  their  families  (7  &  8  Vict.  c.  101,  s.  59  ;  28  & 
29  Vict.  c.  79,  8.  9),  or  for  assault,  ill-treatment,  neglect,  abandonment  of 
or  exposure  of  any  child  (including  an  apprentice  or  servant)  who  is  under 
sixteen  (24  &  25  Vict.  c.  100,  s.  73 ;  4  Edw.  vii.  c.  15,  s.  21),  and  (b)  in  the 
case  of  summary  prosecutions  for  indictable  offences  (42  &  43  Vict.  c.  49, 
8.  28) ;  and  it  may  be  taken  as  a  general  rule  that  where  a  local  authority 
is  authorised  to  institute  a  summary  proceeding  it  is  also  expressly  or 
impliedly  authorised  to  charge  the  costs  to  its  corporate  funds,  provided 
that  it  has  followed  the  procedure,  if  any,  prescribed. 

Appeals  to  Qiuirter  Sessions. — The  costs  of  Appeals  to  Quarter  Sessions 
from  summary  convictions  or  orders  are  regulated  by  sec.  27  of  the 
Summary  Jurisdiction  Act,  1848,  11  &  12  Vict.  c.  43,  and  by  sec.  31 
(5)  of  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49,  which 
permits  a  Court  of  Quarter  Sessions  to  make  such  order  as  it  thinks  just 
as  to  the  costs  of  an  appeal  from  a  summary  conviction  or  order.  The 
order  directs  their  payment  to  the  clerk  of  the  peace  within  a  certain 
time^ll  &  12  Vict.  c.  43,  s.  27),  and  he  pays  them  over  to  the  person 
entitled.  If  they  are  not  paid  within  the  time  limited,  and  the  person 
ordered  to  pay  is  not  under  recognisance,  the  clerk  of  the  peace,  on 
application  by  or  on  Ijehalf  of  the  person  entitled  to  the  costs,  and  for  a 
fee  of  one  shilling,  grants  a  certificate  of  non-payment,  on  production  of 
which  to  any  justice  for  the  same  jurisdiction  he  may  enforce  the  order 
by  warrant  of  distress.  Where  costs  are  ordered  against  an  appellant 
who  is  under  recognisance,  the  order  is  enforced,  if  necessary,  by  forfeiture 
and  estreat  of  the  recognisance.     See  Kecognisance. 

Only  part  of  liaines'  Act  (12  «&  13  Vict.  c.  45)  applies  to  appeals 
against  summary  convictions  (see  s.  2,  and  47  &  48  Vict.  c.  43,  s.  4). 
The  portions  relating  to  costs  are  applicable  to  all  appeals,  and  incor- 
porate the  mode  of  enforcement  under  11  &  12  Vict.  c.  43,  s.  27,  already 
detailed  (see  12  &  13  Vict.  c.  45,  s.  5);  but  an  alternative  procedure  for 
enforcement  is  given  by  sec.  18ofl2&13  Vict.  c.  45.  The  Act  of  1848 
superseded  all  inconsistent  provisions  as  to  such  costs  in  prior  Acts 
{R.  V.  Hellier,  1851,  17  Q.  B.  229;  but  did  not  affect  poor-rate 
appeals  {R.  v.  Huntley,  1854,  3  El.  &  Bl.  172).  In  the  case  of  such 
appeals  the  Court  may  award  costs  to  the  successful  party  under  17  Geo. 
II.  c.  38,  s.  4,  or  ss.  5,  6  of  Baines'  Act,  and  in  the  case  of  appeals  from 
special  sessions  under  6  &  7  Will.  iv.  c.  96,  s.  6.  The  costs  of  criminal 
proceedings  at  Quarter  Sessions  otherwise  than  on  indictment  are  not 
regulated  by  statute,  except  as  above  stated ;  and  the  expenses  of  dealing 
with  incorrigible  rogues  at  Quarter  Sessions  may  by  5  Geo.  iv.  c.  83,  s.  9, 
be  paid  out  of  the  local  rate. 

2.  Indictable  Offences. — The  history  and  practice  as  to  the  allowance  of 
costs  out  of  public  funds  is  fully  stated  in  the  report  of  a  departmental 
committee  on  the  subject  {Pari.  Pap.  (1903  Cd.),  1650,  1651).     The  first 
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statutory  authority  for  payment  out  of  public  funds  of  the  costs  of 
prosecution  for  felony  was  27  Geo.  ii.  c.  3,  s.  3,  which  authorised  pay- 
ment, on  conviction  of  fraud,  or  petty  larceny  or  other  felony,  of  the 
costs  of  prosecution  out  of  the  county  rate.  By  18  Geo.  in.  c,  19.  s.  7, 
this  was  extended  to  cases  where  the  accused  was  acqiiitted,  but  the 
prosecution  was  properly  instituted.  The  same  Act  provided  for  the 
expenses  of  witnesses  attending  on  recognisance  or  subpoena.  The  present 
practice  as  to  these  costs  depends  on  the  Criminal  Law  Act,  1826  (7  Geo. 
IV.  c.  64).  Under  that  Act  the  Court  may  direct  the  costs  of  the  prose- 
cution to  be  paid  out  of  the  local  rate  in  the  case  of  any  felony  (7  Geo. 
IV.  c.  64,  s.  21 ;  an  exception  was  later  made  as  to  treason  felony  by  11 
&  12  Vict.  c.  12,  s.  10),  and  the  following  misdemeanors: — 

*  Assault  with  intent  to  commit  felony,  or  *  attempt  to  commit 
felony,  *  riot,  *  any  misdemeanm^  for  receiving  stolen  •property  hnoiving 
it  to  he  stolen,  *  riot,  *  assault  on  a  peace  officer  in  execution  of  his  duty, 
or  of  any  person  acting  in  his  aid,  *  neglect  or  breach  of  duty  as  a 
peace  officer,  *  assault  m  pursv.ance  of  a  conspiracy  to  raise  the  rate  of 
ivages,  *  knowingly  and  designedly  obtaining  any  property  hy  false  pretences, 
*  wilful  and  corrupt  perjury,  or  *  subornation  of  perjury,  or  *  wilful  and 
indecent  exposure  of  the  person  (s.  23). 

To  this  list  have  been  added  by  other  legislation  many  other  mis- 
demeanors, namely : — 

Assault  on  an  officer  of  a  workhouse  or  a  relieving  officer  in  the 
execution  of  his  duty  (13  &  14  Vict.  c.  101,  s.  9);  neglect  of  duty  by 
or  interference  with  a  constable  in  executing  the  Vagrancy  Act,  1824, 
5  Geo.  IV.  c.  83,  s.  12;  *  conspiring  to  commit  felony  (14  &  15  Vict, 
c.  55,  s.  2) ;  *  conspiring  to  charge  any  person  with  felony  or  to  indict 
any  person  for  felony  (14  &  15  Vict.  c.  55,  s.  2);  *  unlawfid  abduction 
of  a  girl  under  sixteen  (14  &  15  Vict.  c.  55,  s.  2);  *'  carnal  knowledge  of 
a  girl  between  ten  and  twelve  (14  &  15  Vict.  c.  55,  s.  2);  assaulting  or 
offering  violence  to  a  person  authorised  to  detain  him  when  found 
committing  an  indictable  offence  in  the  night  (14  &  15  Vict.  c.  19, 
s.  14) ;  indecent  assault  (48  &  49  Vict.  c.  69,  s.  18) ;  corrupt  or  illegal 
practices  at  parliamentary  or  municipal  elections  (17  &  18  Vict.  c.  102, 
ss.  10,  13 ;  35  &  36  Vict.  c.  24,  s.  3 ;  46  &  47  Vict.  c.  51,  s.  53 ;  47  &  48 
Vict.  c.  70,  s.  30 ;  51  &  52  Vict.  c.  41,  s.  75 ;  57  &  58  Vict.  c.  75,  s.  48 ; 
62  &  63  Vict.  c.  14) ;  and  misdemeanors  under  the  following  Acts : — 
24  &  25  Vict.  c.  94,  s.  8  {accessories);  c.  96,  s.  121  {larceny,  etc.);  c.  97, 
s.  77  {malicious  damage) ;  c.  98,  s.  54  {forgery,  etc.) ;  c.  100,  s.  77  {offences 
against  the  person,  including  common  assault,  Re  Waldron,  1896,  18  Cox, 
373);  the  Larceny  Act,  1868,  31  &  32  Vict.  c.  116;  the  Falsification  of 
Accounts  Act,  1875,  38  &  39  Vict.  c.  24,  s.  3 ;  forgery  under  sec.  17  of 
the  Sea  Fisheries  Act,  1883 ;  the  Criminal  Law  Amendment  Act,  1885,. 
48  &  49  Vict.  c.  69,  s.  18 ;  the  Official  Secrets  Act,  1889,  52  &  53  Vict. 
c.  52,  s.  11 ;  the  Pubhc  Bodies  Corrupt  Practices  Act,  1889,  52  &  53 
Vict.  c.  69,  s.  5 ;  the  Corrupt  Practices  Prevention  Act,  1906,  6  Edw. 
VII.  c.  34,  s.  2  (4) ;  the  Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60, 
s.  700 ;  the  Larceny  Act,  1896,  59  &  60  Vict.  c.  52,  s.  1  (4);  the  Larceny 
Act,  1901,  1  Edw.  VII.  c.  10 ;  and  the  Prevention  of  Cruelty  to  Children 
Act,  1904,  4  Edw.  vii.  c.  15,  s.  20;  and  petty  misdemeanors  triable  on 
indictment  at  the  election  of  the  accused  (42  &  43  Vict.  c.  49,  s.  17) ; 
and  offences  tried  on  indictment  under  the  Inebriates  Act,  1898,  61  & 
62  Vict.  c.  60,  s.  2. 

*  See  p.  102. 
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The  offences  italicised  are  now  either  abolished  or  are  dealt  vvitli  by  the 
Consolidation  Acts  of  1861  or  the  Criminal  Law  Amendment  Act,  1885. 

Under  the  Acts  above  enumerated  the  allowance  or  disallowance  of 
the  costs  is  in  the  discretion  of  the  Court  of  trial  except  in  the  following 
cases : — 

Under  the  Coinage  Offences  Act,  1861,  if  the  Treasury  solicitor 
prosecutes  he  is  entitled  to  the  costs  as  of  right.  If  others  prosecute 
no  costs  may  be  allowed  unless  a  conviction  takes  place  (24  &  25  Vict, 
c.  99,  s.  42).  On  a  prosecution  for  perjury  under  the  order  of  a  competent 
Court  or  officer,  the  costs  are  allowed  unless  a  special  order  of  disallow- 
ance is  made  (14  &  15  Vict.  c.  100,  s.  15). 

Where  an  order  or  a  prosecution  for  any  offence  under  the  Debtors 
Act,  1869,  or  any  amending  Act  (including  the  Bankruptcy  Acts  of 
1883  and  1890),  tlie  costs  are  payable  out  of  the  local  rate,  the  costs  are 
allowable  as  of  right  if  the  prosecution  has  been  ordered  by  a  Court 
having  bankruptcy  jurisdiction  (32  &  33  Vict.  c.  62,  s.  17). 

In  the  case  of  a  private  prosecution  for  an  election  offence,  the  costs 
are  not  allowed  unless  the  private  prosecutor  has  entered  into  a  recog- 
nisance (see  17  &  18  Vict.  c.  102,  s.  13). 

The  costs  are  limited  to  a  reasonable  indemnity  to  the  prosecutor 
and  witnesses  for  their  expense  (including  fees  of  counsel  and  solicitor), 
trouble,  and  loss  of  time  in  attending  the  preliminary  inquiry  and  the 
grand  jury  and  at  the  trial,  if  any.  The  order  for  payment  is  made  on  the 
application  of  tlie  prosecutor  or  the  witness,  and  the  amount  ascertained 
by  the  proper  officer  of  the  Court  in  accordance  with  the  scale  prescribed 
by  the  Secretary  of  State  under  14  &  15  Vict.  c.  55,  ss.  5,  6.  The 
regulations  on  this  subject  made  in  1903  and  1904  are  printed  in 
Archbold,  23rd  ed.,  pp.  249  H  seq.,  and  published  as  Statutory  llules  and 
Orders.  The  orders  in  force  do  not  fix  the  sums  to  be  paid  to  counsel 
and  solicitor  for  the  prosecution,  but  do  fix  the  maximum  charge  where 
they  appear  for  the  defence ;  {v.  infra,  p.  104).  As  to  the  sums  paid  up  to 
1903  to  counsel  and  solicitors  in  different  counties  and  boroughs,  see 
Pari.  Fap.  1903,  C.  1651,  p.  143.  In  some  cases  these  fees  have  Ijeen 
increased  l^ecause  of  the  increase  in  the  length  of  trials  caused  by  taking 
the  evidence  of  prisoners.  The  order  is  now  made  x\\k>\\  the  treasurer 
of  tlie  administrative  county  or  borough  on  the  local  rate  whereof  the 
costs  are  to  fall,  who  must  attend  jjersonally  or  by  deputy  at  the  Court 
to  pay  the  orders  at  sight  (7  Geo.  iv.  c.  64,  ss.  24,  25,  29 ;  4  &  5  Will.  iv. 
c.  36,  8.  12;  51  &  52  Vict.  c.  41,  s.  67);  and  is  liable  to  proceedings  by 
indictment  or  mandamus  if  he  improperly  refuses  to  comply  with  the 
order  made  on  him. 

The  costs  of  prosecuting  offiences  committed  within  the  Admiralty 
jurisdiction  are  paid  in  the  first  instance  out  of  the  local  rate  of  the 
county  or  borough  where  the  trial  takes  place,  but  are  repaid  out  of 
moneys  provided  by  Parliament  (57  &  58  Vict.  c.  60,  s.  701). 

Costs  of  Defendant. — In  all  proceedings  for  a  felony  or  misdemeanor 
an  order  for  payment  of  the  expenses  of  tlie  defendant's  witnesses, 
except  witnesses  to  character,  may  )»e  made  if  they  were  called  at  the 
preliminary  inquiry  and  lx)und  <jver  to  attend  the  trial  (30  &  31  Vict, 
c.  35,  8.  5);  under  the  Poor  Prisoners  Defence  Act,  1901,  3  Edw.  vii. 
c.  38,  s.  1,  where  the  committing  justices,  or  the  Court  of  trial,  certify 
for  legal  aid  in  the  defence  of  a  poor  prisoner,  the  expenses  of  the 
defence  are  allowed  and  paid  in  the  same  manner  as  the  expenses  of  a 
prosecution  for  felony. 


102  COSTS 

Preliminary  Inquiry. — The  costs  of  a  preliminary  inquiry  into  an 
indictable  offence  are  thus  regulated — 

(a)  Where  the  accused  is  committed  for  trial  for  any  of  the  offences 
above  specified,  the  committing  justice  can  grant  a  certificate  of  the 
costs  of  the  preliminary  inquiry  (including  the  costs  of  witnesses 
called  by  the  defendant  before  the  justices),  upon  production  whereof 
the  Court  of  trial  may  order  their  payment  as  part  of  the  costs  of 
prosecution  (7  Geo.  iv.  c.  64,  s.  22;  14  &  15  Vict.  c.  55,  s.  5;  30  &  31 
Vict.  c.  35,  s.  5). 

(b)  Where  at  the  end  of  a  preliminary  inquiry  the  justices  refuse 
to  commit  for  any  offence  marked  *  in  the  above  list,  they  can  still 
certify  for  the  costs  of  the  preliminary  inquiry  if  the  charge  was  made 
in  good  faith,  and  in  the  case  of  a  felony  also  upon  reasonable  and 
probable  grounds.  Such  certificate  is  sent  to  Quarter  Sessions,  and  the 
Court  may  order  payment  of  the  amount  certified  if  it  is  certified  by 
the  clerk  of  the  peace  as  correct  (29  &  30  Vict.  c.  52,  continued  by 
6  Edw.  VII.  c.  51).  This  power  is  in  strictness  limited  to  the  offences 
marked  with  a  star  in  the  above  list. 

(c)  Where  an  indictable  offence  is  tried  summarily,  the  Court  of 
summary  jurisdiction  may  certify  the  costs  of  the  trial  to  the  same 
extent  as  if  it  had  been  a  preliminary  inquiry,  and  the  certificate  has 
the  same  effect  as  an  order  of  the  Court  of  trial  (42  &  43  Vict.  c.  49, 
ss.  27,  28). 

Local  Rate. — The  local  rate  out  of  which  these  costs  are  payable  is 
now,  in  the  case  of  an  administrative  county  or  a  borough  which  is  not 
a  county  borough,  the  county  rate;  in  a  county  borough,  the  borough 
rate;  and  in  places,  if  any,  not  subject  to  either  rate,  the  poor-rate 
(7  Geo.  IV.  c.  64,  ss.  24,  25 ;  42  &  43  Vict.  c.  49,  s.  49;  51  &  52  Vict. 
c.  41,  ss.  35-39).  There  is  a  concurrent,  but  it  is  believed  supersdeed, 
provision  in  sec.  169  of  the  Municipal  Corporations  Act,  1882,  as  to  costs 
in  boroughs.  Where  cases  arising  in  the  county  of  a  city  or  town  are 
tried  in  an  adjoining  county  (under  38  Geo.  in.  c.  52 ;  51  Geo.  iii.  c.  100), 
the  costs  of  the  prosecution  fall  on  the  city  or  town  if  it  be  a  county 
borough.  See  Certiokari.  Provision  is  made  for  reimbursing  the  local 
rate  out  of  the  Local  Taxation  Grants  {q.v.). 

Guardians  of  the  poor  are  also  allowed  to  charge  to  the  poor-rate  or 
common  fund  the  expense  of  certain  prosecutions  or  indictment  under- 
taken by  them  for  the  protection  of  children  (24  &  25  Vict.  c.  100,  s.  73  ; 
4  Edw.  vii.  c.  15,  s.  21 ;  and  ante,  p.  99). 

The  costs  of  conveying  a  defendant  to  prison  are  payable  by  him  if 
he  has  means  (3  Jac.  i,  c.  10) ;  if  not,  they  were  paid  out  of  the  county  or 
borough  rate,  or  in  Middlesex  out  of  the  poor-rate  (27  Geo.  ii.  c.  3,  s.  1 ; 
11  &  12  Vict.  c.  42,  s.  26);  but  they  are  now  defrayed  as  part  of  the 
maintenance  of  prisoners  in  a  prison  under  the  Prison  Act,  1877. 

Costs  payable  hy  Defendant. — There  is  no  provision  enabling  a  prose- 
cutor to  recover  the  general  costs  of  the  prosecution.  If,  however,  a  fine 
be  imposed  on  the  defendant  as  part  of  his  sentence,  the  prosecutor  may 
sometimes,  by  memorialising  the  Treasury,  obtain  a  portion  of  the  fine 
towards  the  payment  of  his  costs.  Under  the  Forfeitures  Act,  1870,  33 
&  34  Vict.  c.  23,  s.  3,  power  was  given  to  order  payment  by  a  person 
convicted  of  treason  or  felony  of  the  whole  or  part  of  the  costs  of  his 
prosecution.  The  payment  is  enforced  either  out  of  any  money  found 
on  the  accused  when  arrested,  or  in  the  same  way  as  judgment  in  a  civil 
action.     In  the  case  of  felony,  until  the  costs  are  paid  by  or  recovered 
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from  the  felon,  they  are  provided  for  out  of  the  local  rate,  with  a  pro- 
vision as  to  reimbursement.  Similar  provision  is  made  (c.  60,  s.  18, 
48  &  49  Vict.)  as  to  indecent  assault  and  misdemeanors  indictable  under 
the  Criminal  Law  Amendment  Act,  1885,  and  as  to  assaults  generally  (24 
&  25  Vict.  c.  100,  ss.  74,  75),  in  the  latter  case  enforceable  by  imprison- 
ment on  failure  to  pay  the  costs,  and  in  the  case  of  persons  tried  on 
indictment  of  corrupt  or  illegal  practices,  in  parliamentary  or  municipal 
elections,  or  for  offences  under  the  Merchandise  Marks  Act,  50  &  51 
Vict.  c.  28,  8. 14.  A  liability  to  pay  costs  arises  on  the  recognisance  given 
by  a  defendant  who  removes  on  indictment  by  certiorari  {R.  v.  Oastler, 
1874,  L.  R  9  Q.  B.  132). 

On  an  indictment  for  nuisance  by  non-repair  of  a  highway,  the 
defendant  may  be  ordered  to  pay  the  costs  of  the  prosecution  if  the 
defence  is  frivolous  and  vexatious  (5  &  6  Will.  iv.  c.  50,  s.  98).  There 
is  also  power  to  make  a  defendant  pay  costs  of  an  indictment  for  causing 
a  nuisance  by  improper  constniction  or  negligent  user  of  certain  kinds 
of  furnaces  (1  &  2  Geo.  iv.  c.  41,  ss.  1-3). 

Costs  payable  hy  Prosecutor. — The  Court  may  order  a  private  prosecutor 
to  pay  the  defendant's  costs  in  the  following  cases : — 

(1.)  When  a  magistrate  has  refused  to  commit  for  trial  for  an  offence 
within  the  Vexatious  Indictments  Act,  1859,  and  the  prosecutor  (other 
than  the  Director  of  Public  Prosecutions  {Stubbs  Case,  1890,  24  Q.  B.  D. 
577),  is  bound  over  under  that  Act,  and  the  defendant  is  ultimately 
acquitted  (22  &  23  Vict.  c.  19 ;  30  «&  31  Vict.  c.  35,  s.  2); 

(2.)  On  an  unsuccessful  j)r()8ecution  for  a  corrupt  practice  at  a 
parliamentary  or  municii)al  election  (17  &  18  Vict  c.  102,  s.  12).  The 
costs  in  each  case  are  taxed  by  the  proper  officer  of  the  Court  of  trial, 
and  enforced  in  the  same  way  as  a  judgment  of  the  High  Court  (B.  v. 
Jmw,  1900,  1  Q.  B.  605). 

(3.)  On  a  prosecution  or  indictment  under  the  Merchandise  Marks 
Act,  50  &  51  Vict.  c.  28.  s.  14. 

(4.)  Where  an  indictment  is  removed  by  the  Crown  under  the  Palmer 
Act  the  Treasury  pays  the  costs  of  the  defendant  (19  &  20  Vict.  c.  16, 
8.  13)  (5).  Where  an  indictment  removed  by  a  private  prosecutor  on 
certiorari,  and  the  defendant  is  acquitted  {Ji.  v.  Bayard,  1892,  2  Q.  B. 
181). 

Costs  of  an  Indictment  for  Libel. — In  the  case  of  an  indictment  by 
a  private  prosecutor  for  the  publication  of  a  defamatory  libel,  if  judg- 
ment is  given  for  the  defendant,  he  is  entitletl  to  recover  his  costs  from 
the  prosecutor  (6  «fe  7  Vict.  c.  96,  s.  8).  Such  costs  must  first  be  taxed 
by  the  proper  officer  of  the  Court  before  which  the  indictment  is  tried ; 
and  this  should  be  done  before  tlie  next  commission  of  assize  issues,  if 
the  case  was  tried  at  the  assizes,  or  the  clerk  of  assize  will  be  fun^^tus 
officio.  His  taxation  could  not  be  reviewed  in  the  Court  of  King's  Bench 
before  the  Judicature  Acts  {R.  v.  Newhouse,  1853,  22  L.  J.  Q.  B.  127). 
No  special  order  to  tax  is  necessary  {R.  v.  SuUy,  1848,  12  J.  P.  536). 
liut  unless  the  indictment  has  been  removed  into  the  King's  Bench 
Division  there  is  no  way  of  issuing  execution  for  such  costs,  and  they 
must  be  recovered  by  an  ordinary  action  at  law  {RieJmrdson  v.  Willis, 
1873,  L.  R.  8  Ex.  69).  If  the  grand  jury  throw  out  the  bill,  the 
Court  has  no  power  to  give  the  defendant  his  costs;  this  is  a  casus 
omissus  in  drafting  sec.  8  of  Lord  Campbell's  Act  (R.  v.  Murry,  1893, 
57  J.  P.  136). 

If  a  defendant  pleads  a  justification  and  that  issue  is  found  for  the 
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prosecutor,  the  prosecutor  may  recover  from  the  defendant  the  costs 
which  he  has  sustained  by  reason  of  such  plea,  whatever  be  the  result 
of  any  other  issue  (6  &  7  Vict.  c.  96,  s.  8).  But  this  section  does  not 
apply  to  Crown  prosecutions,  or  to  any  proceedings  for  blasphemous, 
obscene  or  seditious  libels. 

3.  Costs  of  a  Criminal  Information. — Every  criminal  information  is 
a  proceeding  on  the  Crown  side  of  the  King's  Bench  Division.  But  the 
Judicature  Acts  and  Eules  do  not  affect  the  incidence,  although  they 
apply  suh  modo  to  the  taxation  of  the  costs  of  such  informations.  The 
former  practice  remains  unchanged,  subject  only  to  the  Crown  Office 
Eules  of  1906.  If  trial  does  not  take  place  within  one  year  after 
issue  joined;  or  if  the  prosecutor  enters  a  nolle  prosequi,  the  Court, 
on  motion,  may  award  the  defendant  his  costs  to  the  amount  of  the 
recognisance  entered  into  by  the  prosecutor  on  filing  the  information. 
So,  too,  the  Court  may  on  motion  award  the  defendant  his  costs 
to  the  same  amount,  if  he  be  acquitted,  unless  the  judge  at  the 
trial  certifies  that  there  was  reasonable  cause  for  the  information 
(Crown  Office  Eules,  1906,  r.  38).  But  this  rule  does  not  apply  to 
an  information  by  a  private  prosecutor  for  the  publication  of  any 
defamatory  libel.  If  judgment  is  given  for  the  defendant  on  such  an 
information,  he  is  entitled  to  recover  from  the  prosecutor  the  whole  of 
the  costs  which  he  has  sustained  by  reason  of  such  information  (ibid., 
r,  39).  And  the  judge  at  the  trial  cannot  in  this  case  deprive  the 
successful  defendant  of  his  costs,  by  certifying  that  there  was  reasonable 
cause  for  the  information  (B.  v.  Latimer,  1850,  15  Q.  B.  1077 ;  20  L.  J. 
Q.  B.  129).  The  costs  are  taxed  in  the  Supreme  Court  Taxing  Office, 
and  the  taxing  officer  may  allow  costs  incurred  by  the  defendant 
previously  to  the  filing  of  the  information  (B.  v.  Steel  and  Others,  1876, 
2  Q.  B.  D.  37).  On  such  taxation  execution  issues  in  the  ordinary  way 
(B.  v.  Latimer,  supra).  There  is  no  power  to  condemn  the  defendant  to 
pay  the  costs  of  the  prosecution,  if  he  be  convicted  or  plead  guilty, 
unless  he  files  a  special  plea  of  justification  under  Lord  Campbell's  Act, 
in  which  case  he  will  have  to  pay  the  costs  incurred  by  reason  of  that 
plea  (6  &  7  Vict.  c.  96,  s.  8;  Crown  Office  Eules,  1906,  r.  39;  and  see 
ante,  p.  102). 

[Authorities. — See  Euss.  on  Crimes,  6th  ed.,  1896 ;  Archbold, 
Criminal  Law,  23rd  ed.,  1905 ;  Stone,  Justices'  Manual,  39th  ed., 
1907 ;  Odgers  on  Libel,  4th  ed.] 

Cot.ta.g'e. — A  cottage  has  been  defined  as  "a  little  house  without 
land  to  it "  (Co.  Litt.  56&).  "  By  the  grant  of  a  cottage  doth  pass  a  little 
dwelling-house  that  hath  no  land  belonging  to  it"  (Shep.  Touch.  94). 
In  Doe  d.  Hubbard  v.  Hubbard,  1850,  20  L.  J.  Q.  B.  61,  a  testator  devised 
to  his  son  D.  H.  "all  those  two  cottages,  the  one  occupied  by  my 
son,  John  Hubbard,  and  the  other  occupied  by  my  granddaughter, 
together  with  all  the  appurtenances  thereto  belonging."  The  premises 
occupied  by  John  Hubbard  and  the  granddaughter  were  rooms  par- 
titioned off,  and  had  separate  entrances  from,  larger  cottages;  and  it 
was  held  that  these  rooms  fulfilled  the  terms  of  the  devise,  and  con- 
sequently that  these  only,  and  not  the  whole  of  the  cottages  of  which 
they  had  been  part,  passed  to  the  devisee. 

The  word  "cottage"  in  Part  III.  of  the  Housing  of  the  Working 
Classes  Act,  1890,  may  include  a  garden  of  not  more  than  half  an  acre, 
provided  that  the  estimated  annual  value  of  such  garden  does  not  exceed 


COUNCIL,  AEMY  105 

X3  (s.  53).     "Cottage"  is  also  used  in  the  Allotment  Acts,  but  no 
definition  of  the  word  is  given. 

By  31  Eliz.  e.  7,  the  erection  of  cottages  outside  towns,  except  in 
certain  specified  cases,  was  entirely  prohibited,  unless  at  least  four  acres 
of  land,  the  freehold  of  the  owner  of  the  cottage,  adjoined  and  were 
continually  occupied  with  the  cottage.  This  statute  remained  in  force 
till  1775,  when  it  was  repealed  by  15  Geo.  in.  c.  32. 

Cotton  Cloth  Factories. — The  Cotton  Cloth  Factories 
Acts,  1889  and  1897,  were  repealed  by  the  Factories  Act,  1901, 1  Ed.  vii. 
c.  22,  which  now  contains,  in  sees.  90-96,  the  special  regulations  to 
.which  such  factories  are  subject.    See  Factories  and  Workshop. 

Cotton  Marks. — The  registration  of  trade  marks  for  cotton 
goods  was  formerly  subject  to  special  rules,  which  are  now  repealed  (see, 
as  to  them,  Orr-Eivin/j  v.  The  Registrar  of  Trade  Marks,  1877,  4  App. 
Cas.  479 ;  Sebastian  on  Trade  Marks,  3rd  ed.,  p.  548).  A  special  branch 
office  of  the  Trade  Marks  Register  is  maintained  in  Manchester,  under 
an  officer — "  the  Keeper  of  Cotton  Marks  " — who  acts  under  the  direction 
of  the  registrar,  principally  for  the  registration  of  cotton  marks,  and  the 
Chancery  Court  of  the  County  Palatine  has  co-ordinate  jurisdiction  with 
respect  to  marks,  the  registration  whereof  is  applied  for  in  Manchester 
(Trade  Marks  Act,  1905,  5  Edw.  vii.  c.  15,  ss.  64,  71).  See  also  Trade 
Marks. 

Council 9  Army. — Upon  the  abolition  of  the  office  of  Com- 
mander-in-Chief iq.v.)  in  1904,  a  new  body  was  created,  called  the  Army 
Council,  to  which  was  entrusted  the  duty  of  advising  the  Crown  in 
military  matters,  and  of  initiating  military  policy.  The  method  of 
appointment  to  the  Council  is  by  letters-patent  under  the  (ireat  Seal, 
and  the  members  of  the  first  council  were  so  appointed  in  February 
1904.  Subsequently  an  Order  in  Council  of  August  10,  1904,  was 
issued,  defining  the  duties  of  the  Army  Council.  The  general  effect  of 
its  provisions  is  to  apportion  various  departments  of  military  organisa- 
tion among  a  nmnber  of  officers,  each  responsible  to  the  Secretary  of 
State  for  War  for  his  own  department,  while  leaving  the  Secretary  of 
State  solely  responsible  to  the  Crown  and  to  Parliament.  There  are  four 
military  members,  namely,  the  Chief  of  the  Staff',  the  Adjutant-General, 
the  Quarter-Master-General,  and  the  Master-General  of  Ordnance, 
known  as  the  first,  second,  third,  and  fourth  military  members  re8i)ec- 
tively.  There  is  a  finance  member  and  a  civil  member,  and  the  Secretary 
of  the  War  Office  acts  as  Secretary  of  the  Army  Council.  Each  of  these 
is  responsible  to  the  Secretary  of  State  for  so  much  of  the  business  of 
the  Council  as  may  from  time  to  time  be  assigned  to  him  by  the  Secre- 
tary of  State.  Generally,  the  Chief  of  the  Staff'  is  responsible  for  the 
organisation  and  disposition  of  the  forces  with  regard  to  the  operations 
of  war;  tlie  Adjutant-General  deals  with  the  personnel  of  the  army; 
the  Quarter-Master-General  with  supply;  and  the  Master-General  of 
Ordnance  with  armament.  The  civil  meml^er,  or  parliamentary  under- 
secretary, is  entrusted  with  the  non-effective  votes;  and  the  finance 
member,  who  is  also  a  civilian,  deals,  as  his  title  indicates,  with  the 
finance  of  the  army.  The  Secretary  of  the  War  Office  (see  War  Office) 
is  responsible  for  the  interior  economy  of  the  War  Office,  and  the 
preparation  of  all  official  communications  of  the  Council. 
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Council,  General  IVIedical.— See  Medical  Peactitioner. 

Counsel  or  Procure. — A  person  who  counsels  or  procures 
the  commission  of  an  offence,  (1)  if  it  be  treason  or  misdemeanor,  is  a 
principal  offender ;  (2)  if  it  be  felony,  is  an  accessory  before  the  fact. 
See  Abettok  ;  Accessory, 

Count  in  Declaration. — Formerly  the  pleading  in  which 
the  plaintiff  in  personal  actions  stated  his  cause  of  action  against  the 
defendant  was  called  the  "declaration,"  and  each  separate  cause  of 
action  in  the  declaration  was  termed  a  "  count,'.'  from  the  French  word 
conte,  a  narrative. 

In  the  case  of  simple  contracts  resulting  in  mere  debts,  certain 
concise  forms  of  counts  were  generally  used,  which  were  described  as 
common  counts  or  common  indebitatus  counts.  These  counts  stated  the 
cause  of  action  by  a  general  description,  and  were  supplemented  by 
particulars  of  demand  (BuUen  and  Leake,  Precedents  of  Pleading,  3rd  ed., 
p,  35).  Counts  which  stated  the  cause  of  action  more  fully  were  called 
special  counts  (ibid.). 

At  one  time  counts  in  actions  on  contracts  could  not  be  joined  in 
the  same  declaration  with  counts  in  actions  for  torts,  and,  with  certain 
exceptions,  counts  in  one  species  of  action  could  not  be  joined  with 
counts  in  another  (1  Chitty  on  Pleading,  7th  ed.,  p.  223),  but  these 
restrictions  were  removed  by  the  Common  Law  Procedure  Act  of  1852 
(15  &  16  Vict.  c.  76,  s.  41),  and  the  joinder  of  causes  of  action  is  now 
regulated  by  the  Rules  under  the  Judicature  Acts  (see  R.  S.  C,  Order  18), 
Under  these  rules  the  modern  statement  of  claim  is  substituted  for  the 
old  form  of  declaration ;  and  though  counts  are  thus  practically  abolished, 
they  are,  to  some  extent,  replaced  by  the  rule  which  provides  that 
where  the  plaintiff  seeks  relief  in  respect  of  several  distinct  claims  or 
causes  of  complaint  founded  upon  separate  and  distinct  grounds,  they 
shall  be  stated,  as  far  as  may  be,  separately  and  distinctly  (R,  S.  C, 
Order  20,  r.  7), 

Count  in  Indictment. — In  preparing  an  indictment,  it  is 
necessary  to  state  each  charge  made  in  a  separate  clause,  called  a  count 
{conte).  A  count  which  contains  allegations  as  to  the  commission  of 
more  than  one  offence  is  bad  for  duplicity,  if  the  objection  is  taken 
before  verdict  (Archb.  Cr.  PL,  23rd  ed.,  82).  Where  it  is  uncertain 
whether  the  facts  to  be  proved  will  in  law  constitute  one  offence  or 
another,  it  is  usual  to  insert  counts  sufficient  to  specify  "in  terms 
of  art."  all  the  alternative  offences  of  which  it  is  possible  that  the 
evidence  may  justify  conviction,  where  such  offences  can  be  lawfully 
joined  in  the  same  indictment  (see  Indictment). 

In  form  a  count  in  an  indictment  differs  from  a  count  in  a  declaration 
under  the  common  law  system  of  pleading,  mainly  by  its  commence- 
ment :  "  The  jurors  for  our  lord  the  King "  {i.e.  the  grand  jurors)  "  on 
their  oath  present  that,"  and  in  the  formal  conclusion :  "  Against  the 
form  of  the  statute  or  statutes  in  that  case  made  and  provided,  and 
against  the  peace  of  our  sovereign  lord  the  King,  his  crown  and  dignity." 
In  second  or  subsequent  counts  the  form  begins:  and  the  "jurors 
aforesaid,  on  their  oath  aforesaid,  do  further  present,"  etc.  It  also, 
consequently,  differs  from  civil  proceedings  in  that  counts  cannot  be 
struck  out  (being  the  presentment  of  a  grand  jury  and  not  under  the 
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direct  control  of  the  parties)  nor  amended,  except  under  special  statutory 
provisions;  but  a  defective  or  invalid  count  may  be  quashed  by  the 
Court  on  objection  taken  for  the  defence. 

Counter-CIaim. — See  Default  in  Proceedings  in  High 
Court;  Pleading;  Set-Off. 

Counter- Deed. — A  secret  deed  which  annuls  or  alters  a 
public  writing  or  Act. 

Counterfeit,  Counterfeiting.— {Cantre/ait,  CarUra- 
facere). — See  Coins;  P'orgery. 

Counterfeit  IVIark. — Sec.  2  of  the  Gold  and  Silver  Wares 
Act,  1844,  makes  it  felony  to  mark  with  any  forgetl  or  counterfeit  die 
any  gold  or  silver  ware.  [See  also  Coin;  Merchandise  Marks;  Trade 
Marks.] 

Countermart^. — An  additional  mark  put  on  goods  already 
marked,  for  greater  security. 

Counterpart. — A  counterpart  of  a  deed  is  the  duplicate  or 
facsimile  executed  by  a  person  other  than  the  grantor  (2  Black.  Com. 
296).  Of  the  two  instruments  each  is  alternately  primary  evidence  as 
against  the  party  executing  it  and  those  in  privity  with  him,  and 
secondary  evidence  of  the  contents  of  the  other  i>art  (Taylor,  Ev., 
8.  426).  Thus  in  an  action  to  recover  possession  of  premises  upon  a 
forfeiture,  the  landlord  may,  in  order  to  prove  his  right  of  re-entry,  put 
in  evidence  the  counterpart  in  his  own  possession,  even  without  giving 
his  opponent  notice  to  produce  the  lease  (Jioe  v.  Dnris,  1806,  7  East, 
363).  So,  in  default  of  production  of  a  counterpart  of  conveyance 
executed  by  the  purchaser  of  lands,  after  due  search  made  for  such 
counterpart  by  the  representatives  of  the  vendor,  secondary  evidence 
of  the  conveyance  by  the  purchaser  is  admissible  ( Witham  v.  Vane, 
1883,  32  \V.  R.  617  (H.  L),  more  fully  reportetl  in  Challis  on  Real 
Property,  App.  at  pp.  401  et  srq.).  In  the  event  of  conflict  between  a 
deed  and  its  counterpart,  tlie  general  rule  is  that  the  former  will 
prevail  over  the  latter  (Shep.  Touch.  53).  Hut  this  only  applies  where 
the  (liflerence  is  between  the  deed,  consistent  in  itself,  and  the  counter- 
part, and  not  where  the  discrepancy  between  tlie  two  arises  from  the 
deed  having  inconsistent  clauses  {JiurchcU  v.  Clark,  1876,  2  C.  P.  D.  88). 
Nor  does  it  apply  as  between  instruments  of  demise  and  their  duplicates 
which  are  not  under  seal  {Inglehy  v.  Slack,  1890,  6  T.  L  R.  284).  The 
provisions  conferring  leasing  powers  on  tenants  for  life  and  other  limited 
owners  contained  in  the  Settled  Estates  Act  and  the  Settled  Land  Act, 
and  those  conferring  them  on  mortgagors  and  mortgagees  in  possession 
contained  in  the  Conveyancing  Act,  all  require  a  counterpart  of  the 
leases  they  authorise  to  be  executed  by  the  lessee. 

The  counterpart  of  any  instrument  chargeable  with  any  duty  re- 
quires the  same  stamp  as  the  original  instrument  where  such  duty  does 
not  amount  to  five  shillings,  and  five  sliillings  in  any  other  case.  With 
the  exception  of  the  counterpart  of  an  instrument  chargeable  as  a  lease, 
such  counterpart  not  being  executed  by,  or  on  behalf  of,  any  lessor  or 
grantor,  the  counterpart  of  an  instrument  chargeable  with  duty  is  not 
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to  be  deemed  duly  stamped  unless  it  is  stamped  as  an  original  instru- 
ment, or  unless  it  appears  by  some  stamp  impressed  thereon  that  the 
full  and  proper  duty  has  been  paid  on  the  original  instrument  (Stamp 
Act,  1891,  s.  72,  and  1st  Sched.).  A  lessee  who  executes  a  counterpart 
cannot  impeach  its  validity  on  the  ground  of  the  original  lease  not 
having  been  properly  stamped  {Paul  v.  Meek,  1828,  2  Y.  &  J.  116; 
31  R  R.  559);  hence  a  lessor  suing  his  lessee  and  producing  an  instru- 
ment bearing  a  counterpart  stamp  may  prove  its  execution  by  the  lessee 
without  proving  execution  of  the  lease  by  himself  {Hughes  v.  Clark, 
1851,  10  C.  B.  905;  84  R.  R.  844;  Houghton  v.  Koenig,  1856,  18 
C.  B.  235). 

The  counterpart  of  a  lease  being  for  the  security  of  the  landlord,  the 
ordinary  rule  throwing  liability  upon  the  lessee  for  the  expense  of  pre- 
paring a  lease  does  not  extend  to  the  counterpart,  nor  does  it  make  any 
difference  that  the  agreement  between  the  parties  expressly  stipulates 
for  the  cost  of  the  lease  being  borne  by  the  lessee  {Jennings  v.  Major, 
1837,  8  Car.  &  P.  61).  Consequently  the  latter  is  entitled  to  deduct  the 
cost  of  the  counterpart  from  the  amount  which,  according  to  the  scales 
relating  to  leases  under  the  General  Order  made  in  pursuance  of  the 
Solicitors'  Remuneration  Act,  1881,  the  landlord's  solicitor  is  entitled  to 
charge  "  for  preparing,  settling,  and  completing  lease  and  counterpart " 
{In  re  Negus,  [1895]  1  Ch.  73). 

Attestation  cannot  be  claimed  by  the  lessor  of  the  counterpart  of 
a  lease  executed  by  the  lessee  {Borradaile  v.  Smart,  1857,  5  W.  R. 
270). 

The  object  of  a  counterpart  being  to  place  all  the  parties  to  an 
instrument  in  possession  of  the  best  evidence  relating  to  it,  the  absence 
of  a  counterpart  has  often  given  rise  to  difficulties,  to  overcome  which  an 
equitable  principle  has  been  brought  in  and  worked  out  by  the  Courts 
of  common  law.  It  has  been  laid  down  that  in  such  a  case  a  trust  may 
be  implied  on  the  part  of  the  person  who  holds  the  original  document, 
to  the  effect  that  he  should  produce  it  for  the  inspection  of  another 
having  a  common  interest  in  the  document,  as  forming  the  basis  of  an 
action  {Broivn  v.  Liell,  1885,  16  Q.  B.  D.  229).  This  applies  where  a 
deed  is  executed  without  counterpart  {Blakey  v.  Porter,  1808,  1  Taun. 
386),  or  where  the  counterpart  is  not  to  be  found  {Doe  v.  Slight,  1832, 
1  Dowl.  163),  or  where  a  memorandum  has  been  subsequently  indorsed 
on  the  deed,  but  not  on  the  counterpart  {Mayor  of  Arundel  v.  Holmes, 
1839,  8  Dowl.  P.  C.  118). 

Counler  Roll  {Contra  rotidus). — A  counter  roll  was  a  roll 
kept  by  one  official  as  a  check  or  control  on  the  acts  and  intromissions 
of  another,  e.g.  in  the  receipt  department  of  the  Exchequer  by  a  sheriff 
of  things  belonging  to  the  office  of  a  coroner.  In  this  sense  it  is 
correlative  to  controller  {contrarotidator).  The  sheriff's  duty  to  keep 
these  counter  rolls  was  created  by  3  Edw.  i.  c.  10,  1275,  and  the 
sheriff  seems  to  have  been  bound  to  lay  before  the  justices  in  eyre 
either  these  counter  rolls  or  transcripts  of  the  material  portions  of 
the  coroner's  records  as  to  offences  and  estreats  (see  9  Seld.  Soc.  Publ. 
pp.  xi.-xiv.). 

Coun'tersig'n. — A  signature  placed  alongside,  or  in  addition  to, 
another  signature  for  the  purpose  of  authentication  or  confirmation.  In 
the  case  of  most  orders  issuing  from  the  Crown,  countersignature  by  a 
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minister  is  necessary;  for  example,  under  the  Great  Seal  Act,  1884,  it  is 
provided  that  warrants  under  His  Majesty's  sign-manual, "  countersigned 
by  the  Lord  Chancellor,  or  by  one  of  His  Majesty's  principal  Secretaries 
of  State,  or  by  the  Lord  High  Treasurer,  or  two  of  the  Commissioners  of 
His  Majesty's  Treasury,  shall  be  a  necessary  and  sufficient  authority  for 
passing  any  instrument  under  tlie  Great  Seal  of  the  United  Kingdom  " 
(s.  2). 

The  result  of  affixing  such  countersignature  is  to  make  the  minister 
doing  so  responsible  for  the  particular  act  of  the  Crown.  (See  Dicey, 
Laio  of  the  Conditidion,  6th  ed.,  ch.  xi. ;  Anson,  Law  and  Custom  o/  the 
Constitution,  Part  II.,  2nd  ed.,  pp.  49  et  seq.). 

The  countersignature  of  some  person  is  rendered  essential  by  statute 
in  certain  cases  to  the  validity  of  various  orders.  For  example,  under 
the  Municipal  Corporations  Act,  1882,  s.  141,  orders  for  payments  of 
money  out  of  borough  funds  have  to  be  signed  by  three  members  of  the 
council,  and  countersigned  by  the  town  clerk ;  similarly,  under  the  Local 
Government  Act,  1888,  s.  80,  orders  for  payments  out  of  the  county  fund 
have  to  be  signed  by  three  members  of  the  finance  committee,  and 
attested  by  the  countersignature  of  tlie  clerk  of  the  council. 

Counting  House  of  the   King's  Household.— 

Another  name  for  the  Board  of  Green  Cloth  (q.v.)  (over  which  the  Lord 
Steward  presides),  where  the  accounts  of  the  royal  household  are  dealt 
with  (Coke,  Institutes,  iv.  ch.  xix.;  and  article  on  "  lioyal  Household  "  in 
Encyd.  Brit.  vol.  xxi.). 

Country  Agent;  Country  Solicitor.— See  Agency 

Terms;  SoLiciToit. 

Country,  Custom  of. — See  Custcm. 

COU  nty . — History. — A  shire  was  in  Anglo-Saxon  days  any  portion 
of  England  which  was  cut  off  from  the  rest  for  separate  administration. 
At  the  head  of  each  shire  was  an  ealderman  or  earl,  who  was  originally 
appointed  by  the  Witenagemote ;  and  when  the  earl  came  to  be  too 
great  a  personage  to  attend  to  the  details  of  local  government,  and 
especially  to  fiscal  matters,  a  sheriff  {shire-rcev€  =  cownty  steward)  was 
appointed  by  the  king  to  preside  over  the  shirc-moot  (county  meeting), 
to  proclaim  the  king's  dues,  and  to  dispose  of  all  petty  lawsuits,  civil 
and  criminal  (see  Shekiff).  The  bishop  also  had  some  share  in  the 
administrative  business  of  the  coimty.  After  the  Norman  Conquest  the 
earl  became  a  count  (comes,  the  companion  and  friend  of  the  king) ;  the 
shire  became  a  county  {comitatus);  and  the  shire-moot,  or  County  Court 
(which  under  Edgar  met  only  twice  a  year),  became  a  monthly  gathering. 
Henry  i.  sent  his  judges  to  the  County  Courts  to  hear  and  decide  revenue 
cases.  Henry  ii.  instructed  his  justices  on  circuit  to  try  all  important 
cases,  civil  or  criminal,  in  the  shire  Courts,  thus  at  once  preventing  the 
feudal  lords  from  setting  up  private  Courts  of  justice  of  their  own,  as  in 
France,  and  also  curbing  the  power  of  the  sheriffs.  By  the  Assize  of 
Clarendon  (116G)  all  landholders  were  obliged  to  attend  the  County 
Court  twice  a  year  to  meet  the  king's  justices.  This  was  the  origin  of 
the  county  assizes. 

Area. — The  counties  seem  at  first  to  have  varied  in  number  and  size ; 
and  their  boundaries  were  indefinite  and  fluctuating,  especially  on  the 
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"Welsh  marches.  But  by  the  reign  of  Henry  viii.,  England  and  Wales 
were  definitely  mapped  out  into  fifty-two  counties.  But  Yorkshire  has 
three  ridings,  Lincolnshire  has  three  parts  (the  parts  of  Holland,  of 
Kesteven,  and  of  Lindsey),  and  Suffolk  and  Sussex  have  each  an  eastern 
and  a  western  division ;  and  each  of  these  ridings,  parts,  and  divisions 
is  for  purposes  of  local  government  a  separate  county.  To  these  must 
be  added  the  Isle  of  Ely,  the  Soke  of  Peterborough,  and  the  newly- 
created  counties  of  London  and  the  Isle  of  Wight,  bringing  the  number 
of  administrative  counties  up  to  sixty-two.  There  are  also  seventy-two 
county  boroughs,  so  that  we  arrive  at  a  total  of  a  hundred  and  thirty- 
four  administrative  counties  now  in  England  and  Wales.  Every  county 
is  for  judicial  purposes  subdivided  into  petty  sessional  divisions.  The 
justices  in  Quarter  Sessions  have  power  under  9  Geo.  iv.  c.  43 ;  7  Will. 
IV.  c.  12;  and  22  &  23  Vict.  c.  65,  to  rearrange  and  adjust  the  boundaries 
of  these  divisions. 

Officers. — The  most  ancient  of  the  still  existing  officers  of  a  county 
are  the  sheriff  and  the  coroner.  By  the  Statute  14  Edw.  ill.  c.  7,  the 
office  of  sheriff  was  made  annual.  It  is  an  unpaid  office ;  but  the  person 
chosen  is  liable  to  a  heavy  fine  if  he  refuses  to  serve.  The  office  of 
coroner  is  said  to  date  back  to  the  reign  of  King  Alfred ;  and  in  spite 
of  his  name  he  was  always,  apparently,  elected  by  the  freeholders  of  the 
county  until  the  year  1888,  when  the  power  of  appointment  was  trans- 
ferred to  the  newly  constituted  county  councils  (see  Coronek).  Lords- 
lieutenant  were  first  appointed  by  Henry  vili.  Their  duties  originally 
were  more  military  than  civil.  The  militia,  under  the  lord-lieutenant, 
took  the  place  of  the  -posse,  comitatus  headed  by  the  sheriff.  But  the  lord- 
lieutenant  is  generally  also  custos  rokclorum,  or  keeper  of  the  records  of 
the  county,  and  as  such  he  is  the  principal  justice  of  the  peace  for  the 
county.  He  also  recommends  to  the  Crown  persons  whom  he  deems 
qualified  to  be  justices  of  the  peace. 

Justices  of  the  peace  were  first  appointed  by  the  Statute  34  Edw, 
III,  c.  1,  They  are  appointed  by  the  Crown  on  the  recommendation  of 
the  lord-lieutenant ;  and  there  is  no  limit  to  the  number  which  may  be 
appointed  in  any  county.  They  hold  office  for  life,  but  may  be  removed 
for  misconduct  l3y  the  Lord  Chancellor.  Formerly,  the  qualification  was 
the  enjoyment  of  an  estate  in  possession  of  £100  a  year,  or  the  reversion 
in  an  estate  of  not  less  than  £300  a  year,  or  two  years'  assessment 
to  the  Inhabited  House  Duty  at  not  less  than  £100  a  year.  But  this 
qualification  was  abolished  by  the  Justices  of  the  Peace  Act,  1906,  6  Edw. 
VII.  c.  16.  Their  judicial  functions,  though  defined  and  limited  by  statute, 
depend  ultimately  on  the  terms  of  their  commission.  The  commission 
now  is  substantially  the  same  in  form  as  the  commission  which  was 
settled  by  the  judges  in  the  time  of  Queen  Elizabeth.  A  justice  is 
appointed  for  the  whole  county ;  but,  except  in  Quarter  Sessions,  he  in 
practice  acts  only  in  the  petty  sessional  division  in  which  he  resides.  Any 
two  or  more  justices  acting  in  their  own  division  constitute  a  petty 
sessions.  When  a  petty  sessions  is  summoned  by  special  notice  given 
to  all  the  members  of  the  petty  sessional  division,  it  is  called  a  special 
sessions.  Until  1888,  the  local  government  of  each  county  was  entirely 
in  the  hands  of  the  justices,  and,  as  a  rule,  its  affairs  were  admirably 
managed. 

The  other  chief  officers  of  the  county  are  the  clerk  of  the  peace,  the 
county  treasurer,  the  county  analyst,  the  county  surveyor,  and  the  chief 
of  the  police. 
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The  Standing  Joint  Committee  of  the  Quarter  Sessions  and  of  the 
county  council  of  a  county  constituted  under  section  81  (7)  of  the 
Local  Government  Act,  1888,  now  appoint  the  clerk  of  the  peace 
under  sections  30  and  83,  and  the  chief  of  police  under  section  9,  of 
that  Act.  The  county  council  now  exercise  the  power  of  appointing 
the  county  treasurer,  the  county  analyst,  and  the  county  surveyor 
under  section  3  (10)  of  the  same  statute. 

Coun'ty  Boroug'h. — Sixty-one  large  boroughs,  which  were 
already  counties  of  themselves,  or  had  populations  of  not  less  than  fifty 
thousand,  were  constituted  county  boroughs  by  sec.  31  of  the  Ixxjal 
Government  Act,  1888.  A  list  of  them  will  be  found  in  Schedule 
3  to  the  Act.  Additional  county  boroughs  have  been  created  since  the 
passing  of  that  Act.  The  number  now  stands  at  seventy-two.  A  county 
borough  is  an  administrative  county.  It  is  practically  exempt  from  the 
jurisdiction  of  the  county  council  of  the  county  in  which  it  is  situate, 
hence  its  inhabitants  have  no  vote  for  the  county  council  of  that  county. 

These  "county  boroughs"  retain  their  organisation  as  municipal 
boroughs,  although  the  mayor,  aldermen,  and  burgesses,  acting  by  the 
council,  have,  and  are  subject  to,  the  powers,  duties,  and  liabilities 
generally  of  a  county  council.  There  are  certain  modifications;  for 
example,  the  borough  fund  takes  the  place  of  the  county  fund,  and  the 
town  clerk  the  place  of  the  clerk  of  the  peace.  The  provisions  of  the 
above-mentioned  Act  with  respect  to  the  county  treasurer,  the  constitu- 
tion and  election,  and  the  proceedings  or  position  of  the  county  council, 
or  its  chairman,  do  not  apply  to  county  boroughs.  Neither  do  the 
provisions  in  the  Act  with  respect  to  the  transfer  of  powers  relating  to 
county  and  other  rates,  and  the  preparation  or  revision  of  the  basis  or 
standard  for  the  county  rate,  apply  to  county  lx)rough8.  The  financial 
provisions  affecting  county  councils,  and  contained  in  Part  IV,  of  the 
Act,  except  a  power  to  make  advances  for  the  purpose  of  emigration, 
and  to  borrow  for  those  advances,  have  no  application  to  county  boroughs. 
It  will  be  seen,  therefore,  that  the  borough  council  of  a  county  lx>rough 
has  most  of  the  powers  of  a  county  council.  The  Licensing  Act,  1904, 
under  which  compensation  may  be  paid  for  the  non-renewal  of  a  licence 
for  the  sale  of  intoxicating  liquors,  applies  to  a  county  borough  as  if  it 
were  a  county,  with  the  substitution,  for  Quarter  Sessions,  of  the  whole 
body  of  justices  acting  in  and  for  the  borough.  Special  regulations  have 
been  made  for  the  adjustment  of  its  financial  relations  with  the  county 
at  large.  An  equitable  adjustment  respecting  financial  relations  made 
as  between  an  administrative  county  and  a  newly  constituted  county 
borough,  by  virtue  of  a  Local  Government  Order,  in  terms  similar  to 
those  of  sec.  32  of  the  Local  Government  Act,  1888,  may  properly 
include  a  sum  payable  by  the  council  of  the  borough  to  the  council  of 
the  county,  in  respect  of  contributions,  made  before  the  constitution  of 
the  county  borough,  by  the  area  included  after  its  constitution  in  the 
county  borough  towards  the  expenses — first,  of  main  roads  and  county 
bridges;  and  secondly,  other  miscellaneous  expenses  connected  with 
elections,  registration  of  voters,  the  weights  and  measures  and  health 
departments,  and  salaries  of  officers,  and  legal,  stationery,  and  office 
expenses  {Durham  County  Council  v.  West  Hartlepool  Borough  Council, 
[1905]  2  K.  B.  340).    See  Borough  and  County  Council. 

County  Bridg'e  is  a  bridge  reparable,  formerly  by  the  in- 
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habitants,  now  by  the  council,  of  a  county,  as  distinguished  from  bridges 
reparable  by  a  hundred,  parish,  or  private  corporation  or  person.  Such 
bridges  are  always  situate  in  highways.  No  modern  bridge  can  become 
a  county  bridge  unless  the  conditions  imposed  by  43  Geo.  III.  c.  59,  s.  5, 
and  41  &  42  Vict.  c.  77,  s.  21,  are  satisfied,  or  unless  it  is  taken  over 
under  ss.  6,  11  of  the  Local  Government  Act,  1888.  Sec.  11  of  the 
Local  Government  Act  has  been  amended  by  the  Local  Government 
(Determination  of  Differences)  Act,  1896,  59  &  60  Vict.  c.  9.  See 
Highways. 

County  Building's. — All  county  buildings  were  transferred 
to  county  councils  by  sees.  3  and  64  of  the  Local  Government  Act,  1888, 
subject  as  to  their  use  by  Quarter  Sessions  and  justices  to  the  provisions 
of  the  Act  respecting  the  standing  joint  committee  of  Quarter  Sessions 
and  the  county  council;  and  county  councils  are  given  full  power  to 
manage,  alter,  and  enlarge  such  buildings,  and,  with  consent  of  the  Local 
Government  Board,  to  alienate  them ;  but  proper  accommodation  is  to 
be  provided  for  Quarter  Sessions  and  justices  out  of  sessions. 

County  councils  are  rateable  in  respect  of  buildings  occupied  by 
them  for  administrative  purposes,  although  such  buildings  may  also  be 
occupied  by  justices  for  Crown  purposes  (Worcestershire  Couniy  Council 
V.  Worcester  Union,  [1897]  1  Q.  B.  480,  and  Middlesex  County  Council  v. 
St.  Georges,  Hanover  Square,  [1897]  1  Q.  B.  64). 

County  Corporate. — A  city  or  town  to  which,  out  of 
special  favour,  the  Crown  has  granted  to  be  a  county  of  itself,  and  not 
to  be  comprised  in  any  other  county,  but  to  be  governed  by  its  own 
sheriff  and  other  officers  (1  Black.  Com.  119).  Counties  corporate  are 
sometimes  called  counties  of  cities  or  counties  of  towns ;  several  of 
them  have  retained  their  ancient  privileges  in  full,  but  others  by 
modern  statutes  have  been  included  for  various  purposes  in  counties 
at  large. 

The  appointment  of  sheriffs  in  counties  corporate  is  regulated  by 
sec.  170  of  the  Municipal  Corporations  Act,  1882,  and  sec.  36  of  the 
Sheriffs  Act,  1887. 

By  the  Local  Government  Act,  1888,  each  of  certain  specified 
boroughs,  not  previously  counties  corporate,  is  made  for  the  purposes 
of  that  statute  an  administrative  county  of  itself,  and  is  called  in  the 
Act  a  county  borough.     See  City  ;  County  ;  County  Borough. 

County  Council. — Powers  and  Duties. — By  the  Local  Govern- 
ment Act,  1888  (51  &  52  Vict.  c.  41),  a  new  elective  body  was  created 
in  each  of  the  sixty-two  counties  mentioned  (ante,  p.  110) ;  and  to  this  new 
body  were  transferred  all  the  powers  and  duties  formerly  possessed  and 
discharged  by  justices  in  Quarter  Sessions  relating  to  matters  of  local 
government.  But  no  judicial  functions  were  transferred  (s.  78,  subs. 
(2)).  A  county  council  is  not  a  Court ;  its  duties  are  purely  adminis- 
trative (Royal  Aquarium  v.  Parkinson,  [1892]  1  Q.  B.  431 ;  In  re  The 
Umpire  Theatre,  1894,  71  L.  T.  638).  The  control  of  the  county  police 
is  vested  in  a  joint  committee  of  the  county  council  and  the  county 
justices.  But  in  all  other  local  concerns  the  county  council  now 
practically  governs  the  county  (see  s.  3).  It  repairs  all  main  roads  and 
county  bridges  (see  The  County  Council  of  Derby  v.  Matlock  Bath,  [1896] 
A.    C.   315);  it  provides    and    maintains   shire-halls,   pauper    lunatic 
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asylums,  reformatories,  and  industrial  schools ;  it  prevents  the  pollution 
of  rivers ;  it  carries  into  execution  the  laws  for  the  repression  of 
contagious  diseases  in  animals  and  of  destructive  insects;  it  protects 
wild  birds,  and  conserves  fish ;  it  registers  dissenting  chapels,  and  the 
rules  of  various  societies ;  it  appoints  the  county  coroner ;  it  directs 
the  registration  of  voters  and  provides  polling  stations,  etc.,  for  any 
parliamentary  election ;  it  pays  the  salary  of  the  clerk  to  the  justices, 
and  the  costs  of  the  Assizes  and  Quarter  Sessions ;  it  pays  half  the  cost 
of  the  clothing  and  pay  of  the  county  police ;  it  grants  licences  for 
music  and  dancing,  and  for  racecourses ;  it  insists  on  the  use  of  proper 
weights  and  measures  ;  it  protects  the  purchaser  of  coal ;  it  makes  and 
levies  the  county  and  other  rates ;  it  may  promote  and  oppose  Bills  in 
Parliament.  Then,  as  though  these  very  various  functions  were  not 
enough  for  one  body  to  discharge,  the  Local  Government  Act  of  1894 
enlarged  its  powers.  The  county  council  is  chai'ged  by  that  Act  with  a 
kind  of  general  supervision  over  parish  and  district  councils.  It  settles 
their  areas  and  boundaries.  If  they  quarrel,  the  county  council  is  to  arbi- 
trate l)etween  them  ;  if  they  neglect  their  work,  the  county  council 
is  to  do  it  for  them.  In  fact  it  is  ma<le  the  duty  of  the  county  council 
to  see  that  the  new  system  of  Icxial  government  works  proj)erly  all  over 
the  county.  And  since  the  year  1894,  various  other  importiuit  powers 
and  duties  have  been  given  to  County  Councils  by  numerous  Acts  of 
Parliament,  of  which  it  may  be  sufticient  to  mention  here  the  Shops 
Regulation  Acts,  1892  to  1904;  the  Inebriates  Act,  1898;  the  Small 
Dwellings  Acquisition  Act,  1899;  the  Ancient  Monuments  Protection 
Act,  1900 ;  the  Employment  of  Children  Act,  190.'i ;  the  Motor  Car  Act, 
1903;  and  the  Unemployeil  Workmen  Act,  1905.  The  Education  Act, 
1902,  calls  for  special  notice.  Under  that  Act  the  council  of  every 
county  antl  of  every  county  borough  beaime  the  e<lucation  authority 
for  both  higher  and  elementary  education.  It  became  the  duty  of  the 
authority,  with  regard  t<j  higher  ecUication,  to  supply  or  aid  the  supply 
of  such  education,  and  to  promote  the  general  co-ordination  of  all 
forms  of  education  after  consultation  with  the  Boanl  of  Education. 
With  regard  to  elementary  education,  the  authority  acquiretl  the  powers 
anil  duties  of  a  school  board  and  school  attendance  committee  under  the 
Elementary  Education  Acts,  1870  to  1900,  and  the  responsibility  for 
secular  instruction  in  public  elementary  schools,  including  voluntary 
schools. 

But  a  county  council  is  a  purely  statutory  body,  and  has  not  the 
position  and  powers  of  a  municipal  or  common  law  corjxjration.  Hence 
the  statutory  powers  of  the  Lontlon  County  Council  to  purchase  and 
work  tramways  do  not  empower  it  to  work  omnibuses  in  connection 
with  the  tramways  (London  County  Council  v.  Tlic  Attorney-Gaicral  and 
Others,  [1902]  A.  C.  165). 

Memhcrs. — Every  county  council  is  a  body  corporate  by  the  name  of 
the  county  council,  with  the  addition  of  the  name  of  the  administrative 
county,  and  has  perpetual  succession  and  a  common  seal,  and  power  to 
acquire  and  hold  lands  for  the  purposes  of  its  constitution,  without 
licence  in  mortmain  (Local  Government  Act,  1888,  s.  79  (1));  the 
number  of  its  members  varies  according  to  the  size  of  the  county — from 
28  for  Rutland  and  32  for  Radnor,  to  120  for  the  West  Riding  and  137 
for  London.  One-fourth  of  this  nimiber  are  county  aldermen.  The 
ordinary  councillors  are  elected  by  the  county  electors  for  a  period  of 
three  years.  At  their  first  meeting  in  each  such  period  they  elect  half 
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the  number  of  aldermen ;  the  aldermen  hold  office  for  six  years,  and 
half  their  number  retire  every  third  year.  The  aldermen  are  often 
chosen  from  the  existing  councillors ;  but  this  is  not  necessary ;  anyone 
qualified  to  be  a  councillor  may  be  elected  an  alderman.  If  a  councillor 
be  elected  alderman,  he  vacates  his  seat  as  an  ordinary  councillor, 

Qiialification. — To  be  eligible  as  a  county  councillor,  a  man  must 
be— 

(i.)  A  parliamentary  voter,  registered  as  such  in  respect  of  owner- 
ship in  the  county ;  or 

(ii.)  A  peer  owning  property  in  the  county ;  or 

(iii.)  Qualified  to  be  registered  as  a  municipal  elector  in  any  borough 
which  is  not  a  county  borough ;  or 

(iv.)  Qualified  in  all  respects  save  that  of  residence  to  be  a  municipal 
elector  in  any  borough  not  a  county  borough,  but  resident  within 
fifteen  miles  of  that  borough,  and  liable  to  be  rated  in  respect  of 
property  therein  above  a  certain  limit  of  value. 

But  no  woman  can  be  elected  a  county  councillor  {De  Souza  v.  Cobden, 
[1891]  1  Q.  B.  687);  no  person  holding  any  paid  office  in  the  gift  of  the 
council ;  no  person  who  has  any  interest,  direct  or  indirect,  in  any  con- 
tract with  the  council ;  and  no  uncertificated  bankrupt  for  live  years 
after  his  discharge.  But  a  clerk  in  holy  orders  or  a  dissenting  minister 
may  be  a  councillor,  and  therefore  an  alderman. 

Electors. — A  roll  is  kept  in  each  county  of  the  persons  qualified  to 
vote  at  an  election  for  the  county  council.  A  covmty  elector  may  be 
a  man  or  a  woman,  but  must  be  either  enrolled  as  a  burgess  of  some 
borough  which  is  not  a  county  borough,  or  registered  as  a  county  elector 
under  the  Act  of  1888,  51  &  52  Vict.  c.  10.  And,  speaking  generally, 
every  person  (male  or  female)  who  has  during  the  twelve  months 
preceding  the  15th  July  in  any  year  occupied  any  building  (or  any  land 
of  the  clear  yearly  value  of  £10),  rated  to  the  relief  of  the  poor,  has 
resided  in  the  borough  or  parish,  or  within  seven  miles  of  it,  during 
such  twelve  months  (or  in  the  case  of  the  £10  occupier,  for  six  months), 
and  has  paid  all  rates  which  have  been  assessed  in  respect  of  such 
property  up  to  the  20th  July  immediately  following,  is  qualified  to 
be  so  enrolled  or  registered,  unless  he  or  she  is  under  age,  or  is  insane, 
or  an  alien,  or  has  been  within  the  preceding  twelve  months  in  receipt 
of  poor  relief,  or  is  disqualified  by  any  specific  Act  of  Parliament,  e.g. 
for  bribery.  And  see  the  Statutes  54  Yict.  c.  11,  and  54  &  55  Vict, 
c.  68.  The  burgesses  of  a  county  borough  are  exempt  from  the  juris- 
diction, and  take  no  part  in  the  election,  of  any  county  council.  And 
note  that  no  county  elector,  though  registered  in  more  than  one 
electoral  division  of  the  same  county,  may  vote  in  more  than  one 
division  at  the  same  county  council  election  (Knill  v.  Towse,  1890,  24 
Q.  B.  D.  186,  697). 

Ojficers. — The  chief  officers  of  a  county  council  are  its  chairman, 
vice-chairman,  clerk  and  treasurer.  The  chairman  is  elected  annually 
by  the  whole  council.  He  is  ex  officio  a  justice  of  the  peace  for  the 
county  (51  &  52  Vict.  c.  41,  s.  2  (5)  h).  He  need  not  be  a  member  of 
the  council ;  it  is  enough  if  he  is  qualified  to  be  a  councillor ;  if  he 
be  a  member,  his  appointment  as  chairman  does  not  vacate  his  seat. 
He  is  sometimes  paid  a  salary,  but,  if  so,  it  is  generally  insufficient  to 
defray  the  expenses  attached  to  the  office.  Outside  London  the  clerk 
of  the  peace  for  the  county  is  always  clerk  to  the  county  council ;  but 
the  treasurer  is  appointed  by  the  council  itself. 
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Finances. — The  financial  year  of  a  county  council  is  from  Ist  April 
in  one  year  to  3 Ist  March  in  the  next  (s.  73).  At  the  commencement 
of  each  financial  year  an  estimate  of  its  probable  receipts  and  expendi- 
ture during  that  year  is  prepared  and  laid  before  the  council  (s.  74). 
At  the  close  of  each  financial  year  its  accounts  are  made  up,  and  a 
resum^  of  them  published.  Any  ratepayer  may  inspect  the  original 
accounts,  which  are  subsequently  audited  by  a  district  auditor  appointed 
by  the  Local  Government  Board  (s.  71).  And  see  County  Eate.  A 
finance  committee  is  regularly  appointed  to  attend  to  the  financial 
business  of  the  council,  three  of  whom  at  least  must  sign  every  order 
for  any  payment  to  be  made  by  the  county  treasurer. 

Borrmoing  Fou'crs. — A  county  council  may,  with  the  consent  of  the 
Local  Government  Board,  borrow  on  the  security  of  the  county  fund 
and  of  any  revenues  of  the  council,  such  sums  as  may  be  recpiired  for 
consolidating  the  debts  of  the  county,  for  the  purchase  of  land  and  for 
other  authorised  purposes,  the  cost  of  which  ought,  in  the  opinion  of  the 
Local  Government  13oard,  to  be  spread  over  a  period  of  yeare.  The 
money  required  may  be  raised  by  tlie  issue  of  sttxjk,  debentures  or 
annuity  certificates,  or  by  mortgage,  as  under  sees.  236  and  237  of  the 
Public  Health  Act,  1875.  The  total  amount  which  may  be  borrowed, 
apart  from  educational  and  other  special  purposes,  must  not  exceed  one- 
tenth  of  the  annual  rateable  value  of  the  county  (s.  69),  See  Boruowing 
Powers. 

[Authorities. — See  ordinary  text-lxwks  on  Local  Government,  a 
complete  list  of  which  is  appended  to  that  article.] 
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Intkoduction. 


The  County  Court  was  instituted  by  King  Alfred  when  he  divided 
the  kingdom  into  shires  or  counties.  "  This  Court,  or  rather  the  Sheriffs' 
Turn,  held  in  every  wapentake  (as  it  is  recorded  by  Mr.  Selden  in  his 
Treatise  on  Tithes),  was  jointly  exercised  by  the  bishop  of  the  diocese 
and  by  the  sheriff'  or  alderman  of  the  Scyresgemot  or  Hundred  or  County 
Court,  where  the  one  sat  to  give  God  his  right,  the  other  for  public 
right "  (Greenwood  on  The  Authority,  etc.,  of  County  Courts,  9th  ed.,  p.  2). 
Soon  after  the  Norman  Conquest  the  holding  of  ecclesiastical  pleas  in 
the  Hundred  or  County  Court  was  taken  away  {ibid.). 

The  Court  was  held  once  every  lunar  month  upon  a  certain  day ;  the 
Statute  2  Edw.  vi.  c.  25,  which  seems  merely  to  have  declared  the  ancient 
usages  of  the  Court,  enacted  that  no  Court  should  be  adjourned  for  longer 
than  one  month  of  twenty-eight  days. 

The  freeholders  of  the  county  were  the  real  judges,  and  the  sheriff' 
was  their  ministerial  ofhcer  to  pronounce  the  judgment  of  the  Court. 

The  jurisdiction  of  the  Court  was  limited — it  held  no  plea  of  debt  or 
damage  to  the  value  of  40s.  or  above,  nor  of  trespass  vi  ct  armis,  because 
a  fine  was  thereby  due  to  the  king  {ibid.). 

The  County  Court  might,  however,  hold  plea  of  many  real,  and  all 
personal  actions,  to  any  amount,  by  virtue  of  a  special  writ  called  a 
"justicies;"  which  was  a  writ  empowering  the  sheriff,  for  the  sake  of 
despatch,  to  do  the  same  justice  in  his  County  Court  as  might  otherwise 
be  had  at  Westminster  (Blackstone  (Couch),  vol.  iii.  p.  36). 

The  County  Court  was  then  not  a  Court  of  record. 

The  great  conflux  of  freeholders,  who  were  supposed  always  to 
attend  the  County  Court,  was  the  reason  why  all  Acts  of  Parliament 
were  wont,  at  the  end  of  every  session,  to  be  there  published  by  the 
sheriff,  and  why  all  popular  elections  had  to  be  made  in  full  County 
Court  {ibid.). 

After  justices  of  assize  were,  in  the  reign  of  Henry  ii.,  appointed  to 
visit  the  different  counties,  the  Court  was  not  so  much  resorted  to. 

The  proceedings  in  the  County  Court  having  become  expensive  and 
dilatory.  Courts  of  request,  in  which  parties  were  examined  and  judgment 
awarded  in  a  summary  manner,  were  established. 

In  1845  (8  &  9  Vict.  c.  127)  the  jurisdiction  of  certain  Courts  of 
request  and  other  local  Courts  was  extended  and  provisions  made  for 
increasing  their  efficiency.  Difficulties,  however,  arose,  in  carrying  out 
this  enactment,  and  so  in  1846  the  9  &  10  Vict.  c.  95,  was  passed,  and  by 
Order  in  Council,  dated  March  9,  1847,  the  present  County  Courts  were 
established. 

From  1846  to  1887  numerous  statutes  enlarged  the  jurisdiction  of 
the  Court,  but  in  1888  the  whole  of  these  statutes  were  repealed  by  the 
County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  by  which  the  constitu- 
tion, jurisdiction,  and  practice  of  the  Court  is  now  regulated,  except  that 
the  County  Courts  Act,  1903,  3  Edw.  vii.  c.  42,  extended  the  jurisdiction 
to  £100  both  in  contract  and  tort,  and  increased  the  number  of  the  jury 
from  five  to  eight. 

Once  the  County  Court  is  seized  of  a  case  within  its  jurisdiction,  the 
law  by  which  that  case  is  decided  and  the  rules  of  evidence  are  the  same 
in  the  County  Court  as  in  the  superior  Courts ;  it  is  proposed,  therefore, 
in  this  article  to  treat  of  County  Courts,  their  districts,  officers,  jurisdic- 
tion, and  practice  under  the  County  Courts  Acts,  1888  and  1903,  as 
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extended  by  the  Judicature  Acts.  Next,  to  deal  in  alphabetical  order 
with  the  numerous  statutes  giving  to  the  Courts  special  aiid  extended 
jurisdiction,  calling  attention,  when  treating  with  any  particular  statute, 
to  any  special  matter  relating  to  the  practice  in,  or  to  the  appeal  from, 
the  Court. 

Eules  and  forms  under  the  Acts  were  published  in  1903.  Since  then 
alterations  have  been,  and  from  time  to  time  are,  made  in  the  rules  and 
fonns ;  the  rules  and  forms  for  the  time  being  in  force  will  be  found  in 
the  Annual  County  Court  Practice. 

Courts  ami  Districts. — County  Courts  are  Courts  of  Record  (1888  Act, 
8.  5) ;  for  every  Court  there  is  a  seal,  and  all  summonses  and  other  process 
must  be  under  the  seal  of  the  Court,  and  when  purporting  to  be  so  sealed 
shall  in  England  be  received  in  evidence  without  further  proof  thereof 
(1888  Act,  s.  180). 

By  the  9  &  10  Vict.  c.  95,  s.  2,  power  was  given  to  the  Queen,  on  the 
advice  of  the  Privy  Council,  to  divide  the  whole  of  the  country  into 
districts,  and  by  Orders  in  Council  of  March  9,  1847,  England,  with  the 
exception  of  the  city  of  London,  was  divided  into  491  districts;  since 
that  date  the  districts  have  been  from  time  to  time  altered  and  additional 
Courts  established  by  like  orders.  In  1888  the  then  existing  County 
Court  districts  were  continued  (1888  Act,  s.  2),  with  power  for  His 
Majesty  by  Order  in  Council  to  alter  the  number  and  Iwunilaries  of  the 
districts  and  the  place  where  Courts  shall  be  held  (1888  Act,  s.  4). 

The  district  of  the  superintendent  registrars  of  births,  etc.,  were 
taken  as  the  basis  upon  wliich  the  Coimty  Court  districts  were  formed. 
Since  the  County  Court  Act,  1888,  a  County  Court  may  be  said  to  exist 
in  and  for  the  city  of  London  (1888  Act,  m.  185,  186). 

Court-Honscs. — Tlie  Commissioners  of  Works,  with  the  approval  of 
the  Treasury,  must  provide  by  purcliase  or  otherwise  such  court-liouses 
and  offices  as  may  be  necessary  for  carrying  on  the  business  of  any 
County  Court  (33  &  34  Vict.  c.  15,  s.  4);  for  that  purpose,  subject  to 
certain  restrictions,  they  may  make  use  of  every  court-house  or  other  public 
building  vested  in  any  public  lK)dy  without  any  charge  for  rent,  paying, 
however,  a  reasonable  charge  for  lighting,  warming,  and  cleaning  (1888 
Act,  s.  179).  The  expenses  incidental  to  the  carrying  on  of  the  Courts 
are  to  be  paid  out  of  moneys  provided  by  Parliament  U)y  such  purpose 
(1888  Act,  s.  181). 

Sittings. — Courts  need  not  be  lield  in  September  unless  the  Lord 
Chancellor  otherwise  orders,  and  with  liis  sanction  September  may  be 
altered  for  some  other  month ;  with  this  exception,  once  at  least  in 
every  calendar  month,  or  at  such  other  interval  as  the  I^rd  Chancellor 
may  appoint,  a  Court  must  be  held  within  each  district  (1888  Act, 
s.  11).     See  Note  on  Bill  of  1907,  ss.  1,  12,  below. 

Judge  and  Officers. — The  judge,  who  must  he  a  barrister  of  at  least 
seven  years'  standing,  is  appointed  by  the  Lord  Chancellor,  except  wliere 
the  whole  of  the  district  is  within  the  Duchy  of  Lancaster,  when  the 
Chancellor  of  that  Duchy  appoints ;  he  cannot  sit  in  Parliament,  nor 
can  he  can  practise  or  act  as  arbitrator  for  remuneration  to  himself. 
The  judge,  in  case  of  illness  or  unavoidable  absence,  may  appoint  a 
deputy,  but  no  deputy  can  act  for  more  than  fourteen  days  at  a  time 
without  the  approval  of  the  Lord  Chancellor.  If  a  judge  of  more  than 
one  County  Court  district,  he  may  lawfully  appoint  a  deputy  to  act  for 
the  Court  to  be  held  in  each  particular  district  {The  King  v.  Lloyd, 
[1906]  1  K.  B.  22).     The  judge  is  paid  by  salary,  and  receives  an  allow- 
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ance  for  travelling  expenses  (1888  Act,  s.  23);  is  addressed  as  "His 
Honour "  prefixed  to  the  word  "  judge,"  and  ranks  next  after  knights 
bachelors  (Royal  Warrant,  August  4,  1884).  See  Bill  of  1907,  s.  12 
below. 

Treasurers  were  appointed,  to  the  number  of  twenty-three^  to  audit 
the  accounts  of  the  registrars;  but  since  1866  vacancies  in  the  office 
have  not  been  filled  up,  and  their  duties  are  now  discharged  by  the 
County  Court  Department  of  the  Treasury. 

Registrars. — One  registrar  at  least  is  appointed  to  each  Court,  and 
can  only  be  a  registrar  of  one  Court ;  he  must  be  a  solicitor  of  at  least 
five  years'  standing,  and  is  appointed  by  the  judge,  subject  to  the 
approval  of  the  Lord  Chancellor ;  and  if  appointed  after  April  23, 
1866,  must,  on  a  vacancy  in  the  office  of  high  bailiff,  exercise  its 
powers  and  duties,  unless  the  Chancellor  otherwise  determines  (1888 
Act,  s.  37).  Where  the  plaints  in  the  year  preceding  a  vacancy  exceed 
8000,  the  Chancellor  may  make  it  a  condition  of  the  appointment  that 
the  registrar  shall  not  practise  as  a  solicitor. 

The  registrar  must  keep  an  office  at  each  place  where  the  Court  of 
which  he  is  registrar  is  held,  which  must  be  opened  every  week-day, 
except  on  certain  appointed  days  (Order  1,  r.  3).  As  to  the  registrar's 
duties  out  of  Court,  see  sees.  26,  28 ;  those  in  Court  are  governed  by 
sees.  90,  92  of  the  1888  Act.  With  the  approval  of  the  judge,  the 
registrar  may  from  time  to  time  appoint  as  a  deputy  any  person 
qualified  to  be  appointed  registrar;  in  case  of  the  registrar's  inability 
to  appoint,  the  judge  may  appoint  (1888  Act,  s.  31).  See  Note  on  Bill 
of  1907,  ss.  1,  2,  below. 

The  registrar  is  remunerated  by  salary  (see  1888  Act,  s.  45),  calculated, 
up  to  6000  plaints,  on  the  number  of  the  plaints  entered;  when  the 
plaints  exceed  6000,  the  amount  of  salary  is  fixed  from  time  to  time  by 
the  Treasury,  with  the  concurrence  of  the  Lord  Chancellor.  He  is  also 
entitled  to  receive  for  his  own  use  divers  fees  under  certain  special 
statutes,  e.g.  Priendly  Societies  Act,  1896,  Admiralty  Jurisdiction 
Acts,  etc. 

High  Bailiff. — Since  April  23,  1866,  upon  a  vacancy,  the  registrar 
must  perform  the  duties  of  high  bailiff  (1888  Act,  s.  37);  he  may 
by  writing  appoint  bailiffs  to  assist  him,  and  may  at  his  pleasure 
dismiss  them  and  appoint  others ;  the  judge  also  has  power  to  suspend 
or  dismiss  any  bailiff  (1888  Act,  s.  33). 

The  high  bailiff's  duties  are  defined  (1888  Act,  s.  35),  and  principally 
consist  in  serving  the  summonses  and  orders  and  executing  all  the 
warrants  issued  out  of  the  Court ;  he  is  made  responsible  for  the  acts 
and  defaults  of  himself  and  his  officers  (1888  Act,  s.  37).  The  remun- 
eration is  by  salary  and  allowances;  he  is  also  entitled  to  retain  for 
his  own  use  the  fees  received  for  keeping  possession  of  goods  under 
executions;  the  salary  received  by  the  registrar  as  high  bailiff  equals 
one-fifth  of  his  net  salary  as  registrar. 

The  treasurer,  registrar,  and  high  bailiff  of  every  Court  is  obliged  to 
give  such  security  as  the  Treasury  may  order  (1888  Act,  s.  40);  they 
are  also  subject  to  certain  disabilities,  and  made  answerable  for  certain 
defaults  (1888  Act,  ss.  41, 49,  50,  51),  and  are  entitled  to  certain  statutory 
protection  (ss.  52,  54,  55,  and  Public  Authorities'  Protection  Act,  1893). 

No  officer  may  by  himself  or  his  partner  act  directly  or  indirectly  as 
solicitor  for  any  party  in  the  Court,  subject  to  a  penalty  of  £50  (1888 
Act,  s.  41). 
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For  detailed  particulars  of  the  duties  of  the  said  officers,  of  their 
liabilities  for  acts  and  offences,  and  of  the  protection  afforded  to  them 
as  such,  see  the  Aniuud  CmirUy  Court  Practice  for  the  then  current 
year;  their  duties  are  from  time  to  time  varied. 

Contempt,  Offences,  etc. — As  to  contempt,  see  article  Contempt  of 
Court,  ante.  Vol.  III.  p.  497. 

Perjury. — Under  sec.  19  of  14  &.  15  Vict.  c.  100,  the  judge  may,  in 
case  it  appears  to  him  that  any  person  has  been  guilty  of  perjury,  direct 
a  prosecution  for  perjury,  and  commit  such  person  for  trial  at  the  next 
assizes  of  the  county  within  which  the  perjury  was  committed. 

Forgery. — Any  person  who  forges  or  knowingly  serves  or  enforces 
any  forged  process,  or  any  i)aper  falsely  purporting  to  be  a  summons  or 
other  process  of  the  Court,  is  guilty  of  felony  (1888  Act,  s.  180). 

Jurisdiction  under  the  County  Courts  Acts,  1888  and  1903. — As 
of  Eif/ht. — The  ordinary  jurisdiction  extends  to  all  i)ei'sonal  actions  where 
the  debt,  demand,  or  damage  claimed,  whether  on  balance  of  account  or 
otherwise,  does  not  exceed  £100  (1888  Act,  s.  56,  as  amended  by  1903 
Act,  8.  3);  and,  further,  to  any  action  (a)  where  the  debt  or  demand 
claimed  is  reduced  by  an  admitted  set-off  to  £100  (1888  Act,  s.  57,  as 
amended  by  1903  Act,  s.  3);  (h)  for  the  recovery  of  any  demand  not 
exceeding  £100,  which  is  the  whole  or  part  of  the  unliquidated  balance 
of  a  partnership  account,  or  of  a  distributive  share  under  an  intestacy 
or  of  any  legacy  (1888  Act,  s.  58,  as  amended  by  1903  Act,  s.  3);  (<•)  in 
ejectment,  where  neither  the  value  of  the  lands,  etc.,  claimed  nor  the 
rent  thereof  exceeds  £100  by  the  year,  suliject  to  the  defendant  or  his 
landlord  iiaving  the  right  to  apply,  within  one  month,  to  a  judge  of  the 
Higli  Court  to  order  such  action  to  be  tried  in  the  High  Court  in  any 
case  where  the  title  to  other  lands,  etc.,  of  greater  annual  value  than 
£100  would  Ije  affected  (1888  Act,  s.  59,  as  amended  by  1903  Act,  s.  3); 
{(I)  to  try  the  title  to  any  corporeal  or  incorporeal  hereditament,  where 
neither  the  value  of  the  lands,  etc.,  or  the  rent  payable,  or  in  case  <»f  an 
easement  or  licence,  where  neither  the  value  nor  reserved  rent  of  the 
lanils,  etc.,  in  respect  of  which,  or  on,  through,  over,  or  under  which  such 
easement  or  licence  is  claimed,  shall  exceed  the  sum  of  £100  by  tlie  year 
(1888  Act,  8.  60,  as  amended  by  1903,  s.  3):  but  does  not  extend  as  of 
rif/Iif  to  any  action  (1)  in  which  the  title  to  any  toll,  fair,  market,  or 
franchise  shall  l)e  in  question,  (2)  for  libel  or  slander,  (3)  for  seduction, 
or  (4)  for  breach  of  i)romise  of  marriage  (1888  Act,  s.  56).  The  al)Ove 
is,  liowever,  subject  to  this  proviso,  that  where  the  claim  if  in  contract 
is  over  £20,  or  if  in  tort  is  over  £10,  the  defendant  may,  by  giving 
security  to  be  approved  by  the  registrar,  and  obtaining  the  certificate  of 
the  judge  that  some  important  question  of  law  or  fact  is  likely  to  arise, 
cause  the  action  to  be  stayed  (1888  Act,  s.  62),  when  the  plaintiff'  must 
proceed  by  writ  in  the  High  Court. 

By  Consent  in  writiny,  signed  by  the  parties  or  their  solicitors,  juris- 
diction is  given  in  any  action  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditament,  or  to  any  toll,  fair,  market,  or  franchise 
incidnitally  comes  in  question ;  but  the  judgment  of  the  Court  shall  not 
be  evidence  of  title  between  the  parties  or  their  privies  in  any  other  action, 
nor  sliall  such  consent  prejudice  any  right  of  appeal  (1888  Act,  s.  61). 

By  Ayreement. — -lurisdiction  is  given  in  all  actions  assigned  to  the 
King's  Bench  Division,  where  the  parties  agree  by  a  memorandum 
signed  by  them  or  their  solicitors  that  a  named  Court  shall  have 
jurisdiction  (1888  Act,  s.  64). 
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By  Order — in  Contract. — In  any  action  in  the  High  Court  where  the 
claim  on  the  writ  does  not  exceed  £100,  or  where  by  payment,  admitted 
set-off,  or  otherwise,  it  is  reduced  to  a  sum  not  exceeding  £100,  either 
party  may,  if  the  claim  or  part  thereof  is  contested,  apply  at  chambers 
for  an  order  that  such  action  be  tried  in  the  County  Court  in  which 
the  action  might  have  been  commenced,  or  in  any  Court  convenient 
thereto,  and  the  judge  shall,  unless  there  be  good  cause  to  the  contrary, 
make  the  order.  The  plaintiff  must  lodge  the  original  writ  and  order 
with  the  registrar  of  the  Court  named,  who  shall  appoint  a  day  for  the 
trial  (1888  Act,  s.  65). 

By  Order — in  Tort. — Any  defendant  in  any  such  action  brought  in  the 
High  Court  who  can  make  an  affidavit  that  the  plaintiff  has  no  visible 
means  of  paying  his  costs,  may  obtain  at  chambers  an  order  that,  failing 
the  plaintiff  giving  security  for  the  defendant's  costs,  or  satisfying  a  judge 
of  the  High  Court  that  he  has  a  cause  of  action  fit  to  be  prosecuted  in 
the  High  Court,  the  action  be  remitted  to  a  County  Court  named  in  the 
order.  When  the  order  is  made  the  plaintiff  must  lodge  the  writ  and 
order  with  the  registrar  of  the  Court  named,  who  shall  appoint  a  day  for 
the  trial  (1888  Act,  s,  66).  See  Stay  of  Proceedings — Remitting  an 
Action  to  County  Court. 

By  Order — in  Interpleader. — Wliere  the  amount  or  value  of  the  matter 
in  dispute  in  any  interpleader  proceeding  pending  in  the  High  Court  does 
not  exceed  £500,  and  it  appears  to  that  Court  or  judge  that  it  may  be 
more  conveniently  tried  in  a  County  Court,  the  proceedings  may  be 
transferred  by  order  to  any  County  Court  in  which  an  action  or 
proceeding  might  have  been  brought  by  any  one  or  more  of  the  parties 
against  the  others  or  other  of  them,  if  there  had  been  a  trust  to  be 
executed  concerning  the  matter  in  question  (Judicature  Act,  1884,  s.  17). 

Jurisdiction  in  Equity. — The  County  Court  has  all  the  powers  and 
authority  of  the  High  Court  in  the  actions  and  matters  following  (1888 
Act,  s,  67),  viz. : — 

Administration  action  by  creditors,  legatees,  devisees,  heirs-at-law, 
or  next-of-kin,  in  which  the  personal  or  real  estate  against  or  for  an 
account  or  administration  of  which  the  demand  may  be  made,  does  not 
exceed  in  amount  or  value  £500. 

The  execution  of  trusts  where  the  estate  or  fund  does  not  exceed  in 
amount  or  value  £500. 

Foreclosure  or  redemption,  or  for  enforcing  any  charge  or  lien  where 
the  mortgage  charge  or  lien  shall  not  exceed  in  amount  £500. 

For  specific  performance  of  or  the  reforming,  delivering  up,  or  can- 
celling of  any  agreement  for  the  sale,  purchase,  or  lease  of  property, 
where  the  purchase-money  or,  if  a  lease,  the  value  of  the  property 
shall  not  exceed  £500.  Notwithstanding  the  repeal  of  Lord  Cairns'  Act, 
21  &  22  Vict.  c.  27,  in  an  action  for  specific  performance,  damages 
(since  the  Judicature  Act,  1873)  may  be  given  either  in  addition  to,  or 
in  substitution  for,  such  relief  {Chapman  v.  Auckland  Union,  1889,  C.  A., 
23  Q.  B.  D.  294 ;  58  L.  J.  Q.  B.  504 ;  61  L.  T.  446). 

Under  the  Trustee,  and  the  Trustee  Belief  Acts,  or  under  any  such 
Acts  where  the  trust  estate  or  fund  shall  not  exceed  in  amount  or  value 
£500  (see  infra,  Trustee  Act,  1893). 

Relating  to  the  maintenance  or  advancement  of  infants  where  the 
property  of  the  infant  does  not  exceed  in  amount  or  value  £500. 

For  the  dissolution  or  winding  up  of  any  partnership  in  which  the 
assets  shall  not  exceed  in  amount  or  value  £500, 
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Actions  for  relief  against  fraud  or  mistake  where  the  damage  sus- 
tained or  the  estate  or  fund  involved  does  not  exceed  in  amount  or 
value  £500. 

In  any  of  the  above-mentioned  actions  and  matters  the  officers  of 
the  County  Court  shall  discharge  any  duties  which  the  officers  of  the 
Chancery  Division  could  discharge  (1888  Act,  s,  67).  In  equity  actions 
and  matters  jurisdiction  cannot  be  extended  or  given  by  consent,  but 
if  during  the  progress  of  any  action  or  matter  the  want  of  jurisdiction 
appears,  it  is  the  duty  of  the  judge  to  direct  the  transfer  of  the  action 
or  matter  to  the  Chancery  Division  of  the  High  Court  (1888  Act,  s.  68). 
A  judge  of  the  said  Division  at  chambers  has  power,  at  the  instance  of 
any  party,  to  make  an  order  authorising  the  action  or  matter  to  be  pro- 
secuted in  the  County  Court.  So  also  a  judge  of  the  said  Division  at 
chambers  can  transfer  to  the  Coulity  Court  equitable  actions  and  matters 
which  might  have  been  commenced  therein  (1888  Act,  s.  69). 

Trustees  may  pay  trust  moneys  or  transfer  stcxjk  and  securities  not 
exceeding  in  amount  or  value  £500  into  the  County  Court  (1888  Act, 
s.  70),  such  money  to  Ije  paid  into  a  jKiSt-office  savings  bank  in  the  town 
where  the  Court  is  held,  in  the  name  of  the  registrar;  stocks  and 
securities  to  be  transferred  or  deposited  in  the  names  of  the  treasurer 
and  registrars  of  the  Court,  the  acknowledgment  of  the  payment  or  the 
certificate  of  the  transfer  or  deposit  shall  be  a  sufficient  discliarge  (see 
also  Trustee  Act,  1893,  infra). 

Ji(rvicliHian  in  Replevin. — Tlie  County  Court  has  now  jurisdiction  in 
all  cases  of  replevin  (1888  Act,  s.  134),  notwithstanding  questions  of 
title  l^eing  raised,  unless  the  plaint  is  removed  by  ecrlioran  (1888  Act, 
8.  137)  into  the  High  Court  {Fordham  v.  Akrrs,  1863,  4  B.  &  S.  578; 
33  L.  J.  Q.  B.  67).  The  power  to  grant  replevin  is  now  given  exclu- 
sively to  the  registrars  of  County  Courts.  When  goods  have  been 
seized,  the  claimant,  the  replevisor,  must,  as  soon  as  possible,  and  before 
sale,  give  notice  of  his  intention  to  replevy  to  the  registrar  of  the  County 
Court  of  the  district  in  which  the  goods  have  been  seized,  stating 
whether  liis  action  of  replevin  is  to  be  commence<l  in  the  County  Court 
or  in  the  High  Court ;  if  he  intend  to  give  a  bond,  he  must  name  his 
sureties  (Form  235);  if  to  make  a  deposit,  his  willingness  to  deposit 
money  as  security. 

The  registrar  then  gives  notice  to  the  seizor  (Form  286)  to  attend 
on  the  day  therein  named,  if  he  desires  to  object  to  the  proposed 
sureties.  If  the  replevisor  wishes  to  commence  his  action  of  replevin 
in  the  High  Court,  he  must  give  the  security,  to  be  approved  by  the 
registrar,  with  the  conditions  required  by  sec.  135  of  1888  Act  (see 
Form  287);  if  in  the  County  Court,  the  security,  subject  to  tbe  like 
approval,  with  the  conditions  required  by  sec.  136  of  1888  Act  (see 
Form  288). 

After  tlie  security  has  Ijeen  completed  and  the  goods  replevied,  the 
replevisor  nnist  proceed  with  his  action  of  replevin  according  to  the 
condition  of  his  security ;  if  in  the  County  Court,  his  plaint  must  be 
entered  in  the  Court  of  the  district  wherein  the  goods  were  seized 
(1888  Act,  s.  133),  and  no  other  cause  of  action  may  be  joined  (Order 
34,  r.  1);  with  the  plaint  particulars  must  be  delivered  and  the  action 
thenceforward  proceeded  with  in  the  ordinary  way. 

At  the  instance  of  the  defendant,  upon  complying  with  sec.  137  of 
1888  Act,  the  action  of  replevin  may  by  certiorari  be  removed  to  the 
High  Court.  , 
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Recovery  of  Tenements,  Actions  for. — Where  tlie  term  and  interest 
of  the  tenant  of  any  coi-poreal  hereditament,  where  neither  the  vahie 
nor  the  rent  exceeds  £100  by  the  year,  and  upon  which  no  fine  or 
premium  has  been  paid,  has  expired  or  been  determined  by  notice, 
the  judge  has  power,  unless  the  defendant  show  good  cause  to  the 
contrary,  to  order  possession  to  be  given  by  the  defendant  to  the 
plaintiff  on  or  before  a  certain  day,  and  if  such  order  be  not  obeyed, 
the  registrar  shall  issue  a  warrant  requiring  the  bailiff  to  give  posses- 
sion of  such  premises  to  the  plaintiff.  The  plaintiff  may  add  a  claim 
for  rent  or  mesne  profits,  or  both,  down  to  the  day  of  hearing,  pro- 
vided the  same  does  not  exceed  £100  (1888  Act,  s.  138). 

Where  the  rent  of  any  corporeal  hereditament,  where  neither  the 
value  nor  the  rent  exceeds  £100  by  the  year,  is  half  a  year  in  arrear, 
and  the  landlord  has  the  right  to  enter  for  non-payment  thereof,  he 
may,  without  any  formal  demand  or  re-entry,  enter  a  plaint  in  the 
County  Court  of  the  district  for  the  recovery  of  the  premises;  if  the 
tenant,  five  clear  days  before  the  return  day,  pay  into  Court  all  the 
arrears  and  costs,  the  action  shall  cease ;  if  otherwise,  unless  good  cause 
be  shown  to  the  contrary,  and  on  proof  that  no  sufficient  distress  was 
then  to  be  found  on  the  premises  to  countervail  such  arrears,  the  judge 
may  order  possession  of  the  premises  to  be  given  by  the  defendant  to 
the  plaintiff'  on  some  day  not  less  than  four  weeks  from  the  hearing, 
unless  all  arrears  and  costs  are  paid  into  Court;  and  if  the  order  be 
not  obeyed,  the  registrar  shall  issue  a  warrant  requiring  the  bailiff  to 
give  possession  of  such  premises  to  the  plaintiff",  and  the  defendant  and 
all  persons  claiming  through  or  under  him  shall  be  barred  (1888  Act, 
s.  189). 

The  Judicature  Acts  extend  the  jurisdiction  of  the  County  Court. 
By  sec.  89  of  the  Judicature  Act,  1873,  such  Court  shall,  in  any  pro- 
ceeding (i.e.  action  or  suit — Pryor  v.  City  Offices  Co.,  1883,  10  Q.  B.  I). 
504),  grant  such  relief  or  remedy  or  combination  of  remedies,  and  give 
effect  to  every  ground  of  defence  or  counter-claim,  equitable  or  legal,  in 
as  full  and  ample  a  manner  as  if  the  action  w^ere  in  the  High  Court ; 
hence  the  power  of  the  Court  to  grant  a  mandamus  or  an  injunction, 
and  to  appoint  a  receiver.  Sec.  90  of  the  said  Act  provides  that  a 
defence  or  counter-claim  involving  matter  beyond  the  jurisdiction  of 
the  Court  shall  not  prevent  the  Court  disposing  of  the  whole  matter,  so 
far  as  relates  to  the  demand  of  the  plaintiff"  and  the  defence  thereto, 
but  no  relief  exceeding  that  which  the  Court  has  jurisdiction  to  grant 
is  to  be  given  to  the  defendant;  a  judge  of  the  High  Court  may,  how- 
ever, order,  on  the  application  of  any  party,  that  the  whole  proceeding 
be  transferred  to  the  High  Court.  The  Judicature  Act,  1884,  s.  18, 
provides  that  in  cases  of  counter-claim  jurisdiction  shall  not  be  excluded 
(1)  where  any  such  counter-claim  involves  matter  not  within  the  local 
jurisdiction  of  the  Court,  if  within  the  jurisdiction  of  any  other  inferior 
Court  in  England ;  (2)  where  the  counter-claim  involves  more  than  one 
separate  cause  of  action,  each  such  caiise  of  action  being  within  the 
jurisdiction  of  the  Court,  though  the  aggregate  amount  of  the  counter- 
claim may  exceed  the  same ;  (3)  where  the  counter-claim  being  for  an 
amount  of  money  exceeding  the  jurisdiction  of  the  Court,  that  the 
plaintiff'  has  not  objected  in  writing  within  the  prescribed  time,  i.e.  two 
clear  days  after  the  receipt  of  notice  of  counter-claim  (Order  10,  r.  3) ; 
where  the  counter-claim  involves  matter  beyond  the  jurisdiction,  the 
Court  may  adjourn  the  hearing,  or  stay  execution,  to  enable  an  applica- 
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tion  to  be  made  to  the  High  Court,  and  in  default  of  such  application 
shall,  after  the  expiration  of  the  time  limited,  have  jurisdiction  to  hear 
and  determine  the  whole  matter. 

Interpleader. — The  power  given  by  the  Judicature  Act,  1884,  s.  17, 
to  transfer  interpleader  issues  to  the  County  Court  for  trial  has  been 
already  noticed.  The  County  Court  has,  by  virtue  of  sec.  89  of  the 
Judicature  Act,  1873,  power  to  compel  claimants  to  interplead  when, 
but  only  when,  rival  claims  are  raised  to  any  debt,  chose  in  action, 
money,  goods  or  chattels,  with  reference  to  which  a  proceeding  is  then 
pending  before  such  County  Court  (Order  27,  r.  15).  In  the  High 
Court  an  applicant  who  has  not  been  sued,  but  who  expects  to  be 
sued  by  two  or  more  parties,  may,  by  an  originating  summons,  com])el 
them  to  appear  and  maintain  or  relinquish  their  claim  (Order  57, 
K.  S.  C.) ;  but  in  the  County  Court  there  is  no  procedure  analogous 
to  an  originating  sunnnons,  hence  the  limitations  of  the  power  of  the 
Court. 

An  appeal  lies,  as  in  other  cases,  where  the  money  claimed  or  the 
value  or  proceetla  of  the  goods  seized  exceed  £20,  without  leave:  if 
below  £20,  with  leave  (1888  Act,  s.  120). 

As  to  interpleader  by  higli  Ijailiff,  see  post,  p.  129. 

Jurisdiction  of  Huiii  Court  ovkr  Count\'  Court. — Certiorari — 
Removal  hy — into  High  Court. — By  sec.  126  of  the  1888  Act,  the  High 
Court  or  a  judge  thereof  may  onler  the  removal  by  writ  of  certiorari 
into  the  High  Court  of  any  action  or  matter,  upon  such  terms  as  to 
payment  of  costs,  giving  security,  and  .otherwise,  as  to  the  Court  may 
seem  just;  except  where  the  action  is  one  over  which  the  County 
Court  has  exclusive  jurisdiction  {In  re  lioyal  Liver  Frirndh/  i^oriety, 
1887,  35  Ch.  I).  332).  The  order  to  show  cause  why  a  writ  of  certiarari 
should  not  issue  shall,  if  so  directed,  ojierate  as  a  stay  of  proceedings 
(1888  Act,  s.  129);  the  writ  when  gianted  ought  to  he  sent  to  tlie 
registrar  at  least  two  clear  days  before  the  trial  (1888  Act,  s.  130). 
The  usual  ground  on  wliicli  actions  are  removed  by  certioraH  is  that 
difftcult  questions  of  law  will  arise  at  tlie  trial ;  the  ditticult  question 
likely  to  arise  should  be  of  general  importance,  and  not  merely  of 
importance  to  one  of  the  parties.  If  the  order  is  refused,  sec.  132  of 
1888  Act  gives  an  appeal,  but  no  right  to  apply  for  an  order  on  the 
same  grounds  to  another  judge.     See  Certiorari,  Vol.  II.  p.  018. 

Prohihitiim. — By  sec.  127  of  1888  Act  a  judge  of  tlie  High  Court, 
whether  during  sittings  or  in  vacation,  may  determine  api)lications  for 
prohibition ;  the  application  is  to  be  finally  disposed  of  by  order,  and  no 
declaration  or  further  proceeding  is  allowed  (1888  Act,  s.  128);  if  so 
directed  by  the  Court,  the  summons  to  show  cause  sliall  operate  jis  a 
stay  (1888  Act,  s.  129).  A  prohibition  is  granted  when  a  County 
Court  acts  witliout  or  in  excess  of  jurisdiction.  Crown  Ottice  IJules, 
1886,  r.  81,  directs  the  application  to  be  made  to  a  Divisional  Court 
for  an  order  nvri,  or  by  summons  before  a  judge  at  chambers.  If  the 
ap]dication  is  refused,  sec.  132  of  1888  Act  gives  an  ai)peal,  but  no 
riglit  to  make  an  application  on  the  same  grounds  to  another  judge. 
See  rRoniHiTiox. 

Mandamus. — "When  a  Court  declined  to  exercise  its  jurisdiction,  the 
common-law  remedy  was  by  a  writ  of  mandamus  issued  from  the  King's 
Bench ;  but  sec.  131  of  1888  Act  substitutes  a  simpler  proceeding,  namely, 
an  order  calling  upon  the  judge  or  otticer  of  the  County  Court  to  show 
cause  why  the  required  act  should  not  be  done. 
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The  application  should  be  made  ex  jMO'te  to  a  Divisional  Court  (not 
to  a  single  judge,  whether  sitting  in  court  or  chambers)  for  an  order 
nisi,  and  should  be  made  within  a  reasonable  time  (Crown  Office  Eules, 
1886,  r.  80).  If  the  order  is  refused,  tliere  may  be  an  appeal,  but  other- 
wise no  judge  can  grant  a  writ  once  refused  (1888  Act,  s.  132).  See 
Mandamus. 

Penalty  for  skiing  in  the  High  Coiirt  instead  of  County  Court. — With 
respect  to  any  action  brought  in  the  High  Court  which  could  have  been 
commenced  in  a  County  Court,  if  the  plaintiff',  in  an  action  founded  on 
contract,  recovers  less  than  £20,  he  is  entitled  to  no  costs ;  if  he  recovers 
£20,  but  less  than  £100,  he  is  entitled  to  County  Court  costs  only ;  if 
in  action  founded  on  tort  he  recovers  less  than  £10,  he  is  entitled  to  no 
costs;  if  he  recovers  £10  and  less  than  £20,  he  is  entitled  to  County 
Court  costs  only  (1888  Act,  s.  116,  as  amended  by  1903  Act.  s.  3). 
There  are,  however,  two  exceptions — (1)  Where  a  judge  of  the  High 
Court  certifies  that  there  was  sufficient  reason  for  bringing  the  action 
in  the  High  Court,  or  at  chambers  by  order  allows  costs ;  (2)  where  the 
plaintiff  within  twenty-one  days  after  the  service  of  the  writ  obtains 
judgment,  under  Order  14,  R.  S.  C,  for  £20  or  upwards.  Sec.  116  of 
the  1888  Act  is  limited  by  the  words  "  with  respect  to  any  action  brought 
in  the  High  Court  which  could  have  been  commenced  in  a  County 
Court;"  these  words  have  been  held  to  mean  an  action  of  a  Idnd 
which  a  County  Court  can  entertain  although  the  amount  claimed  by 
the  plaintiff  may  exceed  the  limit  of  County  Court  jurisdiction  {Solomon 
v.  Mullincr  (C.  A.),  [1901]  1  K.  B.  76 ;  70  L.  J.  K.  B.  165  ;  49  K  W.  364 ; 
83  L.  T.  493). 

Procedure  and  Trial. — Action — hoiv  and  where  commenced. — A 
plaintiff  desiring  to  sue  in  the  County  Court  must  file  a  praecipe  con- 
taining the  information  required  by  Order  5,  rr.  4,  5,  6,  7 ;  this  may  be 
done  by  letter  (ibid.,  r.  12);  thereupon  the  registrar  enters  the  plaint  in 
a  book  kept  in  the  office.  A  summons  stating  the  names  of  the  parties 
and  the  substance  of  the  action  is  issued  under  the  seal  of  the  Court,  which 
must  be  served  the  prescribed  number  of  days  before  the  return  day,  i.e. 
the  day  named  therein  for  the  defendant  to  appear  (1888  Act,  s.  73). 

The  action  may  be  commenced  in  the  Court  where  the  defendant 
resides  or  carries  on  business,  or  by  leave  of  a  judge  or  registrar  in  the 
Court  within  the  district  of  which  the  defendants  or  one  of  them  lived 
or  carried  on  business  within  six  months,  or  with  the  like  leave  in  the 
Court  of  the  district  where  the  cause  of  action  wholly  or  in  part  arose 
(1888  Act,  s.  74);  provided  that  any  proceedings  relating  to  the  recovery 
of  a  charge  or  lien  on  lands,  etc.,  or  to  partition,  or  to  proceedings 
under  the  Trustee  Acts,  or  to  the  administration  of  the  assets  of  a 
deceased  person,  or  to  any  partnership,  shall  be  respectively  commenced 
in  that  Court  within  the  district  of  which  the  lands,  etc.,  or  any  part 
thereof,  are,  or  the  persons  making  the  application  under  the  Trustee 
Acts  reside,  or  the  deceased  last  lived,  or  the  partnership  business  was 
carried  on  (1888  Act,  s.  75). 

Where  the  cl^im  is  for  a  debt  or  liquidated  demand,  the  plaintiff,  if 
not  suing  as  an  assignee  (Order  5,  r.  8),  may  in  lieu  of  the  summons  above 
mentioned  issue  a  default  summons  (1888  Act,  s.  86),  which  is  obtained 
by  filing  an  affidavit  verifying  the  debt ;  if  the  amount  claimed  exceeds 
£5,  or  is  for  the  price  of  goods  sold  or  let  on  hire  to  the  defendant  in 
the  way  of  his  trade,  no  leave  is  required ;  in  other  cases,  leave  must  be 
obtained  (1888  Act,  s.  86,  subs.  6). 
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Causes  of  action  may  not  be  divided  and  more  than  one  action 
brought ;  but  if  the  plaintiff's  claim  exceeds  £100,  the  excess  may  be 
abandoned  and  judgment  up  to  £100  obtained  in  full  discharge  of  the 
cause  of  action. 

Service  of  Summonses:  Appearance. — An  ordinary  summons  may 
generally,  when  claiming  £50  or  any  less  sum,  be  served  either  personally 
or  on  any  person  apparently  not  less  than  sixteen  years  of  age,  at  the 
residence  or  place  of  business  of  the  defendant  (Order  7,  r.  10) ;  a  default 
summons  must  be  served  on  the  defendant  personally  (1888  Act,  s.  86) ; 
and  so  must  a  summons  for  over  £50  issued  under  the  extended  juris- 
diction given  by  the  1903  Act,  except  in  certain  special  cases  provided  for 
by  Order  7  (Order  22a,  r.  3  (1));  if  the  defendant  to  a  default  summons 
within  eight  days  does  not  give  written  notice,  signed  l>y  himself  or 
his  solicitor,  of  his  intention  to  defend,  the  plaintift'  may,  after  eight 
days,  and  within  two  months  of  service  upon  proof  of  service,  sign 
judgment  for  debt  and  costs.  Service  on  solicitoi-s,  infants,  lunatics, 
sailors,  soldiers  and  others  is  governed  by  Order  7,  rr.  12  to  27 ;  and 
substituted  service  where  the  tiefendant  avoids  service  by  rr.  39  and 
40  of  the  same  Order.  Tft  an  onhnary  summons  there  need  Ije  no 
appearance  or  notice  of  defence  (except  of  the  specified  defences  herein- 
after mentioned)  initil  the  return  day. 

Notice  of  Defence  oi'  of  Counter -Claim. — If  the  defendant  relies  \\y^)\\  a 
counter-claim,  or  upon  any  one  or  more  of  the  following  defences,  viz., 
infancy,  coverture,  Statute  of  Limitations,  release  in  bankruptcy,  that 
libel  of  slander  is  true,  or  on  facts  in  mitigation  of  damages  therein, 
statutory  defence,  equitable  defence,  or  tender,  or  if  he  intends  to  rely 
upon  a  set-oft' or  counter-claim,  he  must,  live  clear  days  before  tlie  return 
day,  file  a  concise  statement  of  the  same  (1888  Act,  s.  82,  Order  10,. 
rr.  10-20).  This  also  applies  to  defences  to  counter-claims  where  the 
counter-claim  is  delivered  a  sufficient  time  before  the  return  day,  tt> 
allow  the  plaintift"  with  reasonable  expedition  to  do  so  (Order  10,  r.  21). 
A  defendant  may  also,  five  clear  days  before  the  return  day,  claim 
contribution  or  intlemnity  from  any  person  not  a  party  to  tiie  action 
(Order  11). 

The  defendant  may  also  pay  money  into  Court  (1888  Act,  s.  107); 
this  ought  to  be  done  at  least  ten  days  before  the  return  days  in  actions 
for  over  £50  under  the  1903  Act,  and  in  other  cases  at  least  five  clear 
days  before  the  return  day,  and  the  money  paid  in  should  include,^ 
except  under  a  defence  of  tender,  a  sum  for  Court  fees  and  solicitor's 
costs ;  this  payment  may  be  either  without  or  (except  in  cases  of  lil>el 
and  slander)  with  a  denial  of  liability  (Order  9,  r.  12(1));  within  twenty- 
four  hours  the  registrar  is  to  send  notice  of  the  payment  (Order  9, 
r.  12  (2)).  Money  may  also  be  i)aid  into  Court  less  than  five  days 
before  the  return  day,  but  then,  excejjt  with  leave,  liability  cannot  be 
denied,  and,  unless  the  Court  otherwise  ordere,  plaintift"  may  pnxjeed  and 
recover  his  costs  even  though  he  obtain  judgment  for  less  than  the  sum 
paid  in  (Order  9,  r.  12  (3)).  The  acceptance  of  money  paid  in  and  tlie 
consequences  as  to  costs  is  provided  for  by  Order  9,  r.  13. 

Practice,  etc. — Consolidation  of  actions  is  governed  by  Order  8 ;  dis- 
continiumce  by  Order  9 ;  claims  for  contribution  and  indenmity,  by 
Order  11;  interlocutory  and  interim  orders  and  proceedings,  by  Order 
12  ;  amendment,  by  Order  14;  applications  for  directions,  by  Order  15; 
discovery  and  inspection,  by  Order  16 ;  cliange  of  parties,  by  Order  17 ; 
trial,  by  Order  22 ;  certain  special  practice  as  to  service,  "  time,"  and  trial 
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of  cases  arising  under  the  1903  Act,  by  Order  22a;  accounts  and 
inquiries,  by  Order  24;  for  procuring  the  attendance  of  witnesses  by 
sees.  110,  111,  and  112  of  the  1888  Act,  by  Order  18,  rr.  1-17;  and  for 
admission  of  facts,  by  Order  9,  rr.  8,  9. 

Jury. — In  every  action,  except  actions  of  the  nature  of  the  causes  or 
matters  assigned  to  the  Chancery  Division  of  the  High  Court,  in  which 
the  claim  exceeds  £5,  either  party  may  require  a  jury ;  in  claims  under 
£5  the  judge  may  in  his  discretion  order  that  the  action  be  tried  by  jury 
(s.  101,  Order  22,  rr.  1-4).  The  jury  consists  of  eight  persons  summoned 
from  those  qualified  and  liable  to  serve  as  jurors  at  the  assizes  (1888  Act, 
s.  102,  as  amended  by  1903  Act,  s.  4).  On  the  application  of  either  party, 
the  judge  may  summon  persons  of  skill  in  the  matter  to  which  the  action 
relates  to  act  as  assessors  (1888  Act,  s.  103). 

In  all  causes  and  matters  where  there  is  no  jury,  the  judge  decides 
both  the  issues  of  fact  and  law. 

Admitting  Claim  hefore  Bcturn  Day. — The  Act  and  Eules  contain 
provisions  by  which  defendants  confessing  the  plaintiffs  claim  before 
the  return  day  may  save  half  the  hearing  fee  and  subsequent  costs 
for  which  they  would  otherwise  be  ultimately  liable  (1888  Act,  ss.  98,  99, 
Order  9,  rr.  2-7). 

;Fees. — By  sec.  165  of  1888  Act  the  Treasury  may  from  time  to  time, 
with  the  consent  of  the  Lord  Chancellor,  make  orders  as  to  the  fees  to 
be  paid  on  any  proceedings ;  these  fees  are  now  regulated  by  an  order 
made  December  30,  1903,  and  are  divided  into  Schedules  A  and  B ; 
the  former  are  received  by  the  registrars  to  be  accounted  for  and  paid 
over  to  the  superintendent  of  County  Courts ;  the  latter  for  their  own 
use  and  for  the  use  of  the  high  bailiff,  according  to  the  duties  respec- 
tively performed,  except  in  the  case  of  registrars  included  in  any  order 
imder  sec.  45  of  the  1888  Act;  the  said  schedules  will  be  found  in  the 
Annual  County  Court  Practice,  vol.  i.,  part  i.,  ch.  v. 

Procedure  on  Return  Day. —  Who  may  appear  to  plead. — A  party 
to  an  action  or  matter  may  appear  and  address  the  Court  in  person,  or 
by  a  solicitor  acting  generally  in  the  action  or  matter  for  such  party,  or 
by  a  barrister,  or  by  leave  of  the  judge  by  any  other  person  allowed  by 
the  judge  to  appear  instead  of  such  party,  but  he  may  not  appear  by  a 
solicitor  retained  as  an  advocate  by  the  solicitor  acting  generally  in  the 
matter  (1888  Act,  s.  72).     Cp.  Advocate. 

Heariny. — Before  a  cause  is  heard  the  hearing  fee  must  be  paid, 
viz.,  28.  in  £  up  to  £20  ;  when  the  claim  exceeds  £20  the  fee  is  pay- 
able on  that  sum  only.  If  the  plaintiff,  before  or  in  his  opening, 
abandons  part  of  his  claim,  the  fee  is  charged  on  the  reduced  amount 
only;  where  the  defendant  personally  or  by  letter  admits  the  claim, 
one-half  the  hearing  fee  is  returned  to  the  plaintiff  (Schedule  of 
Fees,  A). 

If  neither  party  appears,  the  case  will  be  struck  out ;  if  the  defendant 
appears  and  does  not  admit  the  claim,  and  the  plaintiff  does  not  appear, 
the  case  shall  be  struck  out  (1888  Act,  s.  88),  and  the  defendant  may 
be  avtarded  costs  (1888  Act,  s.  89) ;  but  though  the  plaintiff*  does  not 
appear  the  defendant  may  admit  the  claim  to  the  full  amount,  pay  the 
fees,  and  have  judgment  against  him  as  if  the  plaintiff  had  appeared 
(1888  Act,  s.  88);  if  the  plaintiff  appears  and  the  defendant  does  not 
appear  in  any  action  where  plaintiff  has  proceeded  on  a  default  sum- 
mons, judgment  may  be  entered  without  further  proof ;  in  any  other 
action  founded  on  contract  the  registrar  may,  by  leave  of  the  judge, 
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upon  proof  of  service  of  the  summons  and  of  the  debt,  enter  up 
judgment  for  the  plaintiff,  and  make  an  order  for  payment  by  instal- 
ments; or  he  may  direct  judgment  of  non-suit  or  strike  o\it  the  case, 
and,  subject  to  the  judge's  power  to  grant  a  new  trial,  such  judgment 
shall  be  final  (1888  Act,  s/  90) ;  in  any  action  of  tort  the  like  powers 
may  be  exercised  by  the  judge  (1888  Act,  s.  91). 

Where  both  parties  appear,  the  registrar,  at  the  request  of  the 
parties  and  by  leave  of  the  judge,  may  hear  and  determine  any  dis- 
puted claim  up  to  £2  (1888  Act,  s.  92);  this  leave  may  be  general  or 
special  (Order  22,  r.  24).     See  note  on  Bill  of  1907,  ss.  1,  2. 

The  trial  as  to  the  right  to  begin,  the  calling  and  cross-examination 
of  witnesses,  and  the  speeches  of  advocates,  is  conducted  as  in  the  High 
Court,  except  that  the  defendant's  advocate  seems  not  to  have  the  right 
to  make  two  speeclies. 

Want  of  jni'Vididion,  unless  tlie  parties  consent  to  give  jurisdiction, 
compels  the  Court  to  strike  the  action  or  matter  out,  but  the  Court  may 
nevertheless  award  costs  as  if  it  had  jurisdiction  (1888  Act,  s.  114);  it 
may  even  award  costs  against  a  defendant  ( Watson  v.  Pdts,  Xo.  2,  [1899] 
1  Q.  ]}.  430;  68  L  J.  Q.  K.  249  ;  80  L  T.  21).  Treble  costs  shall  be 
adjudged  to  be  paid  by  any  party  who  is  proved  to  have  already  sued 
and  obtained  judgment  in  any  other  Court  (1888  Act,  s.  115). 

As  to  costs,  see  Costs,  ante,  p.  95,  and  passim. 

Appeals  to  High  Court. — No  appeal  lies  where  parties  agree  not  to 
appeal  (1888  Act,  s.  123). 

By  sec.  120  an  appeal  may  be  brought  by  any  party  in  any  action  or 
matter  against  the  determination  or  direction  of  the  judge  in  point  of 
law  or  equity,  or  upon  the  admission  or  rejection  of  evidence.  At  the 
trial  the  judge  should  be  requestetl  to  take  a  note  of  any  question  of  law 
raised,  of  the  facts  in  evidence  relating  thereto,  and  of  his  decision 
thereon ;  these  provisions  are  for  the  l)eneHt  of  the  party  intending  to 
appeal,  and  do  not  constitute  a  condition  precedent  to  the  right  of 
appeal  Woldgnmdhc  v.  6W<?,  [1899]  1  Q.  B.  501;  68  L  J.  Q.  B.  373; 
see  R.  S.  C,  Order  59,  r.  8 ;  tliere  is  an  apj>eal — 

Without  Leave:  (1)  In  all  equity  actions  or  matters;  (2)  in  all 
actions  of  ejectment  {Millet  v.  Ballard  (C.  A.),  1904,  2  K.  B.  593 ;  73 
L  J.  K.  B.  989 ;  52  W.  K.  675 ;  91  L  T.  23);  (3)  in  all  actions  in  wliich 
the  title  to  any  corjioreal  or  incor|M)reul  hereditament  comes  in  question  ; 

(4)  in  all  actions  where  the  j)arties  by  agreement  give  jurisdiction ; 

(5)  in  contract  or  tort  where  the  debt  or  damage  claimed  exceeds  £20, 
and  wliere  an  injunction  has  Ijcen  granted  an  appeal  lies  even  though 
the  damages  claimed  do  not  exceed  £20  {Bnini  v.  James,  [1898]  1  Q.  B. 
417 ;  67  L  J.  Q.  B.  283 ;  46  W.  R.  257 ;  77  L.  T.  802 ;  (6)  in  replevin 
where  the  rent  or  damage  or  tlie  value  of  the  goods  seized  exceeds  £20 ; 
(7)  in  actions  for  the  recovery  of  tenements  where  the  rent  or  value  of 
the  premises  exceeds  £20 ;  (8)  in  interpleader,  where  tlie  money  or 
the  vahie  of  the  goods  and  chattels  or  the  proceeds  thereof  claimed 
exceeds  £20. 

By  Leave  :  In  the  actions  and  matters  (5),  (6),  (7),  (8)  mentioned 
above,  whatever  the  amount  claimed  miglit  be. 

IntcrlociUorii  Orders  have  been  held  to  be  subject  to  an  appeal  to  the 
High  Court  since  the  1888  Act  {Gilson  v.  Kilncr,  1893,  69  L.  T.  310). 

Appeals  generally. — The  words  of  1888  Act,  s.  120,  are  wide  enough 
to  include  the  very  numerous  cases  in  which  jurisdiction  is  given  by 
special   statutes,  and  in   The  Delano,  [1895]  V.  40;    64  L.  J.  P.  8; 
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71  L.  J.  544;  43  W.  E.  65,  the  Court  of  Appeal  has  decided  that  the 
section  (subject  to  the  limitations  therein  contained)  gives  an  appeal  in 
every  action  or  matter  that  may  come  before  a  County  Court  where  any 
party  is  dissatisfied  with  the  determination  or  direction  of  the  judge 
in  point  of  law  or  equity,  or  upon  the  admission  or  rejection  of  any 
evidence,  unless  the  Court  is  satisfied  that  the  words  of  1888  Act, 
s.  120,  were  intended  by  the  legislature  to  be  cut  down.  As  to  the 
manner  of  bringing  the  appeal,  it  would  seem  that  even  when  the 
special  Act  gives  an  appeal  by  special  case  there  is  also  an  appeal 
by  notice  of  motion  under  E.  S.  C.,  Order  59,  rr.  10,  18  (Kirkheaton 
Loccd  Board  v.  Ainley,  [1892]  2  Q.  B.  274;  61  L.  J.  Q.  B.  812;  41  W.  E. 
99 ;  67  L.  J.  209). 

Appeal — procedure  on — under  the  County  Courts  Act,  1888,  and  under 
such  special  statutes  as  allow  an  appeal,  is  regulated  by  E.  S.  C,  Order 
59,  rr.  9-18. 

Security  for  costs  of  appeal  may  be  ordered  by  the  Divisional  Court 
where  the  appellant  or  the  next  friend  of  the  appellant  is  insolvent 
(Swain  V.  Follotvs,  1887,  18  Q.  B.  D.  585 ;  56  L.  J.  Q.  B.  310 ;  56  L.  T. 
335 ;  35  W.  E.  408). 

JSfew  Trial. — Where  judgment  is  given  in  the  defendant's  absence, 
the  judge  may  grant  a  new  trial  on  such  terms  as  he  thinks  fit  (1888 
Act,  s.  91).  The  judge  may  also  by  sec.  93  of  1888  Act  in  every  case 
whatever,  if  he  shall  think  just,  order  a  new  trial  to  be  had  upon  such 
terms  as  he  shall  think  reasonable,  and  in  the  meantime  stay  the 
proceedings;  but  notwithstanding  the  generality  of  these  words  a 
new  trial  can  only  be  granted  on  grounds  which  would  be  sufficient 
in  law  for  granting  a  new  trial  in  the  High  Court  {Murtagh  v.  Barry y 
1890,  24  Q.  B.  D.  632;  59  L.  J.  Q.  B.  388;  38  W.  E.  526). 

Order  31  provides  the  practice  to  be  followed  on  the  application  for 
a  new  trial ;  these  Eules,  as  to  notice  at  any  rate,  are  only  directory 
{Carter  v.  Smith,  1855,  4  El.  &  Bl.  696 ;  24  L.  J.  Q.  B.  141). 

Judgment,  if  reserved,  dates  from  the  day  of  delivery,  and  not  from 
the  day  of  trial ;  and,  subject  to  the  right  of  appeal  to  the  High  Court, 
and  the  power  of  the  judge  to  grant  a  new  trial,  all  orders  and  judgments 
are  final  between  the  parties.  All  ordinary  judgments  and  orders  are 
entered  by  the  registrar  in  the  minute-book  (Order  23,  r.  1) ;  judgments. 
and  orders  against  married  women  and  women  who  have  been  married 
in  respect  of  contracts  and  torts  before  or  during  coverture  shall  be 
according  to  Forms  151  and  151a  (Order  23,  r.  2).  Special  judgments 
or  orders,  if  not  agreed  upon  by  the  parties,  must  be  settled  by  the 
registrar,  subject  to  the  right  to  apply  to  the  judge  to  vary  the  same 
(Order  23,  r.  4). 

Any  judgment  or  order  for  the  payment  of  money  or  costs  must,, 
subject  to  any  special  order  of  the  judge,  be  prepared  by  the  registrar, 
and  delivered  to  the  bailiff,  who  shall  post  or  otherwise  send  the- 
same  within  twenty-four  hours  to  the  party  to  be  served  (Order  23,^ 
r.  7). 

Where  judgment  has  been  obtained  for  a  sum  not  exceeding  £20, 
exclusive  of  costs,  the  order  may  be  for  payment  by  instalments ;  but 
in  other  cases,  except  the  plaintiff  consents  to  an  order  by  instalments, 
payment  shall  be  ordered  forthwith,  or  within  fourteen  days  ;  all  moneys,, 
whether  payable  in  one  sum  or  by  instalments,  shall  be  paid  into  Court, 
not  to  the  plaintiff  (1888  Act,  s.  105). 

Instalments  are  payable  as  directed ;  if  no  direction,  then  the  first  is- 
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payable  in  twenty-eight  clays,  and  every  successive  instalment  after  a 
like  period  (Order  23,  r.  11). 

The  plaintiff  may  at  any  time  after  judgment  obtain  an  order  from 
the  judge  or  registrar,  ex  jmrtc  for  payment  by  instalments,  or  renewing 
or  diminishing  the  instalments  payable  imder  a  previous  order  (Order 
23,  r,  14) ;  and  on  giving  not  less  than  two  days'  notice  to  the  person 
liable,  an  order  that  the  amount  due  and  unpaid  be  paid  by  larger  instal- 
ments (Order  23,  r.  15  (2)). 

A  judgment  in  the  County  Court  does  not  carry  interest  {R.  v.  Essej; 
C.  C.  (C.  A.),  1887,  18  Q.  B.  D.  704;  56  L.  J.  Q.  B.  315;  57  L  T.  643  ; 
35  W.  E.  511). 

If  default  is  made  in  payment  of  an  instalment,  execution  may  issue 
for  the  whole  sum,  including  costs,  remaining  due;  but  until  default 
in  the  payment  of  some  instalment,  no  execution  can  issue  (1888  Act, 
8.  149). 

Sec.  153  of  the  1888  Act  enables  the  judge,  at  any  time,  if  the 
defendant,  from  sickness  or  other  sutticient  cause  is  unable  to  pay  the 
debt,  damage,  or  instalment,  to  suspend  judgment  and  execution ;  but 
mere  inability  to  pay  owing  to  want  of  means  is  not  such  a  sutticient 
cause  {Attenbormujh  v.  Henschd,  [1895]  1  Q.  B.  833 ;  64  L.  J.  Q.  B.  255 ; 
43  W.  R  283 ;  72  L.  T.  192). 

Enforcixc;  .Tudgmkxts  and  Orpeks. —  (a)  Bi/  Exrmtion  arjaiiiM 
Goods. — Leave  is  required  (1)  where  no  payment  into  Court  has  been 
made  by  judgment  debtor  within  twenty-four  months,  but  leave  may 
\)Q  ol)taine(l  without  notice  to  debtor  (Onler  25,  r.  10);  (2)  where  on 
a  judgment  against  a  firm  the  creditor  claims  tf)  issue  execution  against 
a  person,  as  partner,  who  has  neitlier  admitUid  that  he  is,  nor  has  Iwen 
adjudged  to  be  one ;  if  tlie  alleged  debtor  disputes  liability,  the  question 
of  lial)ility  nmst  Ikj  decided  by  the  Court  in  an  action  commenced  by 
plaint  and  summons  in  the  ordinary  way  (Order  25,  r.  11);  (3)  where 
there  has  been  a  change  after  judgment,  by  death,  aasignment,  or  other- 
wise, in  the  parties  entitled  or  liable  to  execution  (Order  25,  r.  14  (1)); 
(4)  where  a  husband  is  entitled  or  liable  to  proceedings  \\\h)\\  a  judg- 
ment or  order  for  or  against  his  wife  (Order  25,  r.  14  (2));  (5)  wliere  a 
party  is  entitled  to  execution  against  any  of  the  shareliolders  of  a  joint- 
stock  company,  or  against  a  public  officer  or  other  person  representing 
such  comj)any  (Order  25,  r.  14  (3)).  In  the  last  three  cases  leave  may 
l)e  applied  for  l)y  affidavit,  and  an  order  may  Ije  granted  by  either  judge 
or  registrar,  or  an  issue  directed  on  terms  to  determine  the  rights  of  tlie 
parties  (Order  25,  r.  14). 

The  ismie  of  the  "  warrant  of  execution  in  tlie  nature  of  a  writ  oi  Jien 
facian  "  to  the  high  bailiff',  and  the  formalities  to  be  observed,  are  provided 
for  by  sec.  146  of  the  1888  Act. 

What  goods  may  be  taken  in  execution  sec.  147  decides;  sec.  148 
provides  how  securities  are  to  be  dealt  with ;  sec.  152  determines  the 
priority  of  executions  issuing  out  of  High  Court  and  County  Court 
accorcHng  to  the  priority  of  delivery  of  the  writ  to  the  sheriff  or  the 
application  to  the  registrar  for  the  issue  of  the  warrant;  sec.  154,  how 
goods  are  to  be  sold ;  sec.  155,  how  execution  can  be  superseded  on  pay- 
ment of  debt  and  costs;  sec.  156,  what  the  bailiff'  is  to  do  wlien  any 
claim  made  to  the  goods  seized.  All  these  sections  are  of  the  1888  Act. 
Under  this  last  section  it  has  been  decided  that  where  the  claimant  does 
not  make  the  deposit  or  give  the  security  required  by  the  section,  and 
the  bailiff  sells,  the  purchaser  obtains  a  good  title  to  the  goods,  although 
VOL.  IV.  9 
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they  were  the  property  of  the  claimant  at  the  time  of  the  seizure  {Good- 
lock  V.  Cousins  (C.  A.),  [1897]  1  Q.  B.  558 ;  66  L.  J.  Q.  B.  360 ;  45  W.  K. 
369 ;  76  L.  T.  313).  The  claims  of  the  landlord  for  rent  out  of  goods 
taken  in  execution  is  governed  by  sec.  160  of  the  1888  Act,  as  8  Anne, 
c.  14,  s.  1,  does  not  apply  to  goods  taken  in  execution  under  the  warrant 
of  this  Court. 

Interpleader  where  claims  are  made  to  goods  taken  in  execution  is 
regulated  by  sec.  157  of  the  1888  Act,  and  by  Order  27  (excepting  r.  15, 
which  has  already  been  noticed,  ante,  p.  123). 

Attachment  of  Debts. — By  Order  25,  r.  71,  a  creditor  who  has  obtained 
judgment  or  an  order  for  the  payment  of  money  may  apply  for  the  oral 
examination  of  the  judgment  debtor,  and  may,  either  before  or  after  such 
examination,  take  garnishee  proceedings  to  attach  all  debts  owing  to  the 
debtor,  such  proceedings  being  regulated  by  Order  26.  Money  in  Court 
cannot  be  attached  under  a  garnishee  summons  {Dolphin  v.  Layton,  1879, 
4  C.  P.  D.  130 ;  48  L.  J.  C.  P.  426 ;  27  W.  E.  786),  but  such  money  may 
be  recovered,  should  the  judge  think  the  application  just,  by  motion 
made  after  giving  two  days'  notice  (Order  26,  r,  16). 

Prior  to  the  passing  of  the  County  Courts  Act,  1888,  there  was  no 
appeal  against  a  garnishee  order  (see  Besioick  v.  Boffey,  1854,  9  Ex.  Rep. 
315;  23  L.  J.  Ex.  89,  and  Mason  v.  Wirral  Highway  Board,  1879, 
4  Q.  B.  D.  459  ;  48  L.  J.  Q.  B.  679 ;  27  W.  E.  676) ;  but  sec.  120  of  1888 
Act,  and  the  interpretation  given  to  "party"  by  sec.  186  of  the  same 
Act,  seem  undoubtedly  now  to  give  an  appeal  in  the  cases  mentioned 
in  sec.  120. 

Equitable  Execution. — The  County  Courts  have  now,  by  virtue  of 
sec.  89  of  the  Judicature  Act,  1873  (except  as  regards  interests  in 
land),  the  same  power  of  appointing  a  receiver  by  way  of  equitable 
execution  as  is  vested  in  the  High  Court;  but  a  receiver  ought  only 
to  be  appointed  when  it  is  just  and  convenient,  and  when  there  is 
some  hindrance  to  obtaining  ordinary  execution  by  ordinary  legal 
means  {The  Manchester  and  Liverpool  District  Banking  Company,  Ltd., 
\.  Parkinson  (A.  C),  1888,  22  Q.  B.  D.  173;  58  L.  J.  Q.  B.  262;  37 
W.  E.  264).  If  it  is  desired  that  land  may  be  extended  to  satisfy, 
the  judgment,  if  over  £20,  nmst  be  removed  into  the  High  Court, 
when  it  will  have  the  same  force  as  a  judgment  of  the  High  Court 
(1888  Act,  s.  151).  The  practice  as  to  receivers  is  governed  by 
Order  13. 

Execution  against  Land  and  specific  Chattels. — A  judgment  or  order 
for  the  recovery  of  land  is  to  be  enforced  by  warrant  of  possession 
(Order  25,  rr.  64-68) ;  for  the  recovery  of  specific  chattels  by  warrant 
of  delivery  {ibid.,  rr.  69,  70) ;  see  also  sec.  52  of  the  Sale  of  Goods  Act, 
1893,  and  Forms  296-298. 

Imprisonment  of  Debtor. — The  jurisdiction  to  commit  can  only  be 
exercised  where  it  is  proved  that  the  debtor  has  or  has  had  since 
the  date  of  the  order  or  judgment  the  means  to  pay  the  sum  as  to 
which  he  is  in  default.  The  practice  in  the  County  Court  as  to  the 
issue,  service,  and  hearing  of  judgment  summonses  is  regulated  by 
Order  25,  rr.  25-56.  See  also  Debtoks  Act,  post,  and  Bankruptcy, 
ante. 

Attachment  of  the  Person  for  Contempt. — The  remedy  by  attachment 
is  applicable  to  cases  under  sec.  4  of  the  Debtors  Act,  but  is  also  one  of 
the  means  of  enforcing  obedience  to  all  orders  of  the  Court,  whether 
final  or  interlocutory.     See  article  Contempt  of  Court,  Vol.  III.  p.  497. 
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The  jurisdiction  given  by  statutes  other  than  the  County  Courts  Act, 
1888,  is  so  varied,  being  in  some  cases  exclusive,  in  others  exchisive 
only  up  to  a  named  sum ;  in  some  concurrent  with  the  High  Court, 
in  others  concurrent  with  justices;  in  some  limited  in  amount,  in 
others  unlimited;  that  it  has  been  thought  best  to  treat  of  these 
statutes  alphabetically. 

As  to  appeals  in  matters  decided  under  these  statutes,  see  Appeals 
generally,  ante,  p.  127. 

County  Courts  Bill,  1907. 

As  this  Bill,  which  has  been  read  a  second  time  in  the  House  of 
Lords  (March  1907),  is  likely  to  become  a  statute,  a  note  of  its  pro- 
visions has  been  added.  It  must  be  rememl^ered  that  before  it  does 
become  a  statute  it  may  be  very  materially  altered  and  amended. 

Section  1  will  enable  a  Court  to  be  appointed  and  held  in  the  absence 
of  the  judge,  at  which  Court  the  registrar  will  be  able  to  exercise  any 
jurisdiction  he  is  given  by  the  Bill,  or  by  the  principal  Act,  i.e.  1888 
Act. 

Section  2  will  enable  any  registrar  wlio  is  a  district  registrar  of  the 
High  Court,  or  any  registrar  to  whom  the  I^ord  Chancellor  applies  the 
provisions  of  this  section,  by  leave  of  the  judge,  and  unless  either  party 
objects,  to  try  cases  where  the  amount  involved  does  not  exceed  £5. 

Sectimi  3  will  give  the  authority  having  power  to  make  rules  under 
section  164  of  the  1888  Act,  power  to  prescribe  conditions  under  which 
persons  served  with  a  default  summons  under  section  8G  of  the  1888  Act 
will  1)6  allowed  to  defend. 

Sections  4  to  0  deal  with  witnesses,  executors,  bailiffs  and  juries. 

Sections  10  and  11  deal  with  the  pensions  of  judges  and  the 
remuneration  of  a  deputy  appointed  during  the  illness  of  the  judge. 

Section  12  enables  the  Ijord  Chancellor  to  appoint  assistant  jiidgea, 
not  exceeding  five  at  any  one  time,  to  assist  the  judge  of  any  Court 
wliere  the  Ivord  Chancellor  is  satisfied  that  assistance  is  required.  Such 
assistant  judge  to  have  all  the  powers  of  the  judge,  and  to  be  able  to 
sit  whether  the  judge  is  or  is  not  sitting  at  the  same  or  any  other  Court. 

The  otlier  sections  are  not  material  to  the  jurisdiction  or  powers  of 
County  Courts. 

Jurisdiction  given  by  Statutes  other  than  the 
County  Courts  Acts. 

The  Statutes  are  noted  in  ali)liabetical  order,  and  are  only  dealt  with 
in  so  far  as  they  bear  on  the  jurisdiction  of  County  Courts. 

Admiralty  JuRisnicriON,— The  County  Courts  Admiralty  Jurisdiction 
Act,  1868,  c.  71  ;  the  County  Court  Admiralty  Jurisdiction  Amendment 
Act,  1869,  c.  51  ;  Merchant  Shipping  Act,  1894,  c.  60. 

A  very  limited  jurisdiction  in  Admiralty  was  conferred  upon  County 
Courts  by  the  Merchant  Shipping  Act,  1862  (since  repealed).  It  was  not, 
however,  until  the  passing  of  the  above-mentioned  1868  Act  that  these 
Courts  couhl  be  said  to  have  had  any  real  Admiralty  and  maritime  jurisdic- 
tion. By  that  Act,  on  the  representation  of  the  liOrd  Chancellor,  it  was 
lawful,  by  Order  in  Council,  to  appoint  any  specified  County  Court  to  have 
such  jurisdiction,  and  to  assign  to  it,  for  Admiralty  purposes,  a  district  not 
necessarily  coterminous  with  the  district  wherein  it  exercised  its  ordinary 
jurisdiction. 
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The  jurisdiction  so  conferred  has  been  extended  by  the  1869  Act  and  the 
Merchant  Shipping  Act,  1894. 

For  the  names  of  the  Courts  from  time  to  time  appointed  to  have 
Admiralty  jurisdiction,  see  the  Animal  County  Court  Practice.  This  part  of 
this  article  deals,  except  where  otherwise  mentioned,  with  the  jurisdiction  of, 
and  the  practice  and  procedure  of,  such  Courts  only. 

Salvage. — Suits  for  salvage  can  only  be  entertained  in  County  Courts 
appointed  to  exercise  Admiralty  jurisdiction.  The  Merchant  Shipping  Act, 
1894,  s.  547,  provides  that  disputes  as  to  the  amount  of  salvage,  whether  of 
life  or  property,  and  whether  rendered  within  or  without  the  United  King- 
dom (if  not  settled  by  agreement,  arbitration  or  otherwise),  must  be  deter- 
mined summarily  (ibid.,  subs.  1),  i.e.  by  a  County  Court  having  Admiralty 
jurisdiction  (ibid.,  subs.  4),  in  any  case  (a)  where  the  parties  to  the  dispute 
consent,  (b)  where  the  value  of  the  property  saved  does  not  exceed  £1000, 
(c)  where  the  amount  claimed  does  not  exceed  £300  (ibid.,  subs.  1  ;  see  also- 
1868  Act,  s.  3,  subs.  1) ;  other  disputes  as  to  salvage  shall  be  determined 
by  the  High  Court.  Any  claimant,  however,  who  in  that  Court  fails  to 
recover  more  than  £300  is  only  entitled  to  costs  when  the  Court  certifies  the 
case  was  fit  to  be  tried  otherwise  than  summarily  (ibid.,  subs.  2). 

For  claims  recoverable  as  salvage,  and  for  matters  to  be  determined  as 
disputes  as  to  salvage,  see  Merchant  Shipping  Act,  1894,  ss.  460,  513,  526 
and  567. 

Salvage,  Appoiiionment  of. — Whenever  the  aggregate  amount  of  salvage 
payable  has  been  finally  ascertained  and  a  dispute  has  arisen  as  to  the  appor- 
tionment thereof,  there  is  jurisdiction  in  respect  of  services  rendered  in  the 
United  Kingdom  to  any  amount  exceeding  £200 ;  and  in  respect  of  services- 
rendered  elsewhere  to  any  amount  (Merchant  Shipping  Act,  1894,  s.  556). 

Towage  and  Necessaries. — The  jurisdiction  extends  to  claims  not  exceeding 
£150  (1868  Act,  s.  3,  subs.  2). 

Wages. — Jurisdiction  in  claims  for  wages  not  exceeding  £150,  given  by 
s.  3,  subs.  2,  of  the  1868  Act,  is  now  limited  by  the  Merchant  Shipping  Act,. 
1894,  s.  165.  A  County  Court  having  Admiralty  jurisdiction,  except  in  the 
four  following  cases,  namely — (1)  Where  the  owner  of  a  ship  is  adjudged 
bankrupt ;  (2)  where  the  ship  is  under  arrest,  or  is  sold  by  the  authority 
of  any  Court  having  Admiralty  jurisdiction ;  (3)  where  the  Court  of 
summary  jurisdiction,  under  the  authority  of  the  Act,  refers  the  claim; 
(4)  where  neither  the  owner  nor  the  master  of  the  ship  is,  or  resides  within, 
twenty  miles  of  the  place  where  the  seaman  or  apprentice  is  discharged  or 
put  on  shore,  has  no  jurisdiction  except  in  claims  exceeding  £50,  but  such, 
claims  can  be  recovered  in  a  County  Court  under  its  ordinary  jurisdiction. 
For  the  numerous  claims  recoverable  as  wages,  see  Merchant  Shipping  Act,. 
1894,  ss.  171,  174,  186,  193,  208,  232,  387,  411. 

Fmver  to  rescind  Contracts. — These  Courts,  in  common  with  other  Courts, 
have  power,  as  an  addition  to  any  other  jurisdiction,  in  any  proceeding 
between  an  owner  or  master  of  a  ship  and  a  seaman  or  apprentice  to  the 
sea  service  arising  out  of  or  incidental  to  their  relation  as  such,  or  in  any 
proceeding  instituted  for  the  purpose,  to  rescind  any  contract  between  the 
above-mentioned  parties,  when,  having  regard  to  all  circumstances  of  the 
case,  it  is  just  to  do  so  (ibid.,  s.  168). 

Damage  to  Cargo  and  Ships  by  Collision  or  Otherwise. — The  jurisdiction 
extends  to  claims  not  exceeding  £300  (1868  Act,  s.  3,  subs.  3),  even  where 
the  damage  to  ships  is  caused  by  collision  or  otherwise  (1869  Act,  s.  4). 

Dangerous  Goods  improperly  sent,  Forfeiture  of. — Where  dangerous  goods 
are  sent  or  carried,  or  attempted  to  be  sent  or  carried,  on  board  any  vessel 
without  being  marked  as  provided,  or  without  the  provided  notice,  or  under 
a  false  description,  there  is  jurisdiction  to  declare  such  goods  to  be  forfeited, 
even  though  the  owner  of  the  goods  has  committed  no  offence  under  the 
Act,  is  not  before  the  Court,  and  has  had  no  notice  of  the  proceedings,  or 
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when  there  is  no  evidence  as  to  the  ownership  of  the  goods  (the  Merchant 
Shipping  Act,  1894,  ss.  446-450). 

Use  or  Hire  of  Ships. — The  1869  Act,  s.  2,  confers  jurisdiction  as  to  claims 
arising  out  of  any  agreement  macie  in  relation  to  the  use  or  hire  of  any  ship, 
or  to  the  carriage  of  goods  in  any  ship,  or  as  to  any  claim  in  tort  in  respect 
of  goods  carried  in  any  ship,  to  any  amount,  where  the  parties  by  a  signed 
memorandum  agree  to  give  jurisdiction  to  any  specified  County  Court  having 
Admiralty  jurisdiction  ;  otherwise,  to  an  amount  not  exceeding  £300.  This 
jurisdiction  has  been  held  to  extend  to  cases  beyond  the  jurisdiction  possessed 
by  the  Admiralty  Division  {The  Alina,  1880,  5  Ex.  D.  227). 

By  consent  jurisdiction  may  be  given  to  any  amount  in  claims  as  above, 
where,  by  a  memorandum  signed  by  the  parties  or  their  solicitors  or  agents, 
it  is  agreed  that  any  County  Court  having  Admiralty  jurisdiction  and 
specified  in  the  memorandum  shall  have  jurisdiction  (1868  Act,  s.  3  (4), 
1869  Act,  8.  2),  except  where  the  dispute  relates  to  salvage  services,  when 
the  Court  must  be  one  at  or  near  the  place  where  the  wreck  is  found  or  is 
lying,  or  the  port  into  which  the  vessel  is  firet  brought  (Merchant  Shipping 
Act,  1894,  8.  548). 

Costs  in  the  High  Court. — If  the  action  }ye  brought  in  the  Admiralty 
Division  when  it  might  have  been  brought  in  a  County  Court,  the  plaintiff 
will  be  in  peril  of  being  deprived  of  costs. 

Transfer  actions  commenced  in  the  County  Court  may  be  transferred  to 
the  Admiralty  Division  on  motion  (1868  Act,  s.  6);  and  if  during  the 
progress  of  an  action  it  appears  that  it  could  be  more  conveniently  prosecuted 
in  some  other  County  Court,  or  in  the  High  Court,  the  judge  may  order  it 
to  be  80  transferred  (ihid.,  8.  8). 

Practice  and  procedure  of  County  Courts  having  Admiralty  jurisdiction  is 
regulated  by  1868  Act,  ss.  6-24;  by  1869  Act,  ss.  35;  and  by  Order  39 
made  under  the  power  given  by  sec.  35  of  the  1868  Act. 

Jury,  Trial  by. — The  word  actions  in  sec.  101  of  the  County  Courts  Act, 
1888,  does  not  include  Admiralty  actions,  hence  parties  in  an  Admiralty 
cause  are  not  entitled  as  of  right  to  a  jury.  Where  one  party  desires  a  jury 
and  the  other  a  trial  before  a  judge,  with  or  without  assessors,  no  jury  should 
be  sworn  (The  Tynwahi,  1895,  P.  142;  The  Thf»lora,  1897,  P.  279). 

Appeal. — There  is  no  appeal  where  the  parties  by  a  memorandum  agree 
that  the  decree  shall  be  final  (1868  Act,  s.  28) ;  but  if  no  such  agreement, 
•on  questions  of  law  there  is  an  appeal  against  a  final  decree  or  order,  what- 
ever the  amount  involved  may  be,  as  sec.  120  of  the  County  Courts  Act, 
1888,  overrides  the  provisions  of  sees.  26,  31,  of  the  1868  Act  (7%«  Delano 
(C.  A.),  [1895]  P.  40;  64  L.  J.  P.  8;  43  W.  K.  65;  71  L.  T.  544);  on 
Kjuestions  of  fact,  however,  the  appellant  has  only  the  right  of  appeal  given 
by  the  above-mentioned  sections  of  the  1868  Act,  namely,  where  the  amount 
involved  exceeds  £50. 

The  appeal  lies  to  the  Admiralty  Division  of  the  High  Court.  In  cases 
arising  within  the  jurisdiction  of  the  Cinque  Ports  the  appeal  may  also  be 
to  the  Court  of  Admiralty  of  the  Cinque  Ports  (1868  Act,  s.  33).  If  the 
Divisional  Court  alters  the  judgment  of  the  County  Court,  an  appeal  lies  as 
of  right  to  the  Court  of  Appeal  (TVw  Dart  (C.  A.),  [1893]  P.  33  ;  62  L.  J.  P. 
32;  41  W.  R.  153;  69  L.  T.  251);  otherwise  no  appeal  lies  from  the 
Divisional  Court  without  leave. 

Agricultural  Holdings  Acts,  1883,  c.  61,  and  1900,  c.  50.— With 
regard  to  the  rights  given  to  tenants,  whether  under  these  Acts,  the 
Tenants'  Compensation  Act,  1890,  or  the  Market  Gardeners'  Compensa- 
tion Act,  1895,  see  Tenant  Rkjht;  and  as  to  distresses,  see  Distress. 
The  jurisdiction  of  the  County  Court  under  the  1883  Act  has  been  materially 
altered  by  the  1900  Act.  The  matters  as  to  which  this  Court  now  has 
jurisdiction  are  enforcing  payment  of  compensation  awarded  (1883  Act, 
s.  24) ;  deciding  disputes  as  to  distresses  {ibid.,  a.  46) ;  as  to  arbitrations  and 
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awards  in  deciding  points  of  law  submitted  by  the  arbitrator  in  form  of  a 
special  case  (1900  Act,  s.  2  (6));  in  the  removal  of  an  arbitrator  who  has 
misconducted  himself  (ibid.,  Sched.  2  (6)) ;  in  directing  an  arbitrator  to  state, 
in  the  form  of  a  special  case,  any  questions  of  law  arising  in  an  arbitration 
(ibid.,  Sched.  2  (9));  in  setting  aside  an  award  when  an  arbitrator  has 
misconducted  himself,  or  when  an  arbitration  or  an  award  has  been  im- 
properly procured  (ibid.,  Sched.  2  (13)) ;  in  the  taxation  by  the  registrar, 
subject  to  review  by  the  judge,  of  the  costs  of  and  incidental  to  the  arbitra- 
tion and  award  (ibid.,  Sched.  2  (14)) ;  where  necessary  to  appoint  a  guardian 
of  an  infant  or  person  of  unsound  mind  (1883  Act,  s.  25),  and  a  next  friend 
of  a  married  woman  (ibid.,  s.  26). 

The  appointment  of  the  arbitrator  (1900  Act,  Sched.  2  (1)),  and  charging 
compensation  on  the  land  (ibid.,  s.  3)  has  been  transferred  to  the  Board  of 
Agriculture,  whilst  the  award,  except  as  to  questions  of  law,  is  final  and 
binding  (ibid.,  Sched.  2  (11)).  The  1900  Act,  s.  2  (3),  enabled  the  landlord  to 
put  in  a  cross -claim  in  respect  of  any  waste  wrongfully  committed  or 
permitted  by  the  tenant,  and  any  sum  awarded  to  a  landlord  or  tenant  is, 
as  before  stated,  recoverable  as  provided  by  see.  24  of  the  1883  Act. 

The  disputes  which  the  County  Court  has  jurisdiction  to  determine  under 
sec.  46  of  the  1883  Act  are  in  respect  (1)  of  any  distress  having  been  levied 
contrary  to  the  Act ;  (2)  as  to  the  ownership  of  any  stock  distrained,  or  the 
price  to  be  paid  for  feeding  such  stock  ;  (3)  as  to  any  other  matter  or  thing 
relating  to  a  distress  on  a  holding  to  which  the  Act  applies. 

An  appeal  by  notice  of  motion  lies  to  a  Divisional  Court  from  a  decision 
under  this  section  (Hanmer  v.  King,  57  L.  T.  367  ;  The  Delano,  1895,  P.  40 ; 
64  L.  J.  P.  8 ;  43  W.  K  65 ;  71  L.  T.  544 ;  but  the  appeal  from  the  decision 
of  the  County  Court  judge  upon  a  case  stated  as  above  is  to  the  Court 
of  Appeal,  whose  decision  is  final  (1900  Act,  s.  2  (6)).  No  order  can  be 
quashed  for  want  of  form  or  removed  by  certiorari  or  otherwise  into  the 
High  Court  (1883  Act,  s.  48).  As  to  the  right  of  tenants  of  the  mortgagor 
to  compensation  from  mortgagees  who  take  possession,  see  Tenants'  Com- 
pensation Act,  1890,  post,  p.  147). 

Alkali  Works  Regulation  Acts,  1881  and  1892. — Sec.  22  of  the 
1871  Act  gives  the  County  Court  elsewhere,  and  in  the  city  of  London  and 
liberties  thereof  the  Sheriff's  Court,  exclusive  jurisdiction  for  the  recovery 
of  fines  under  these  Acts.  See  Alkali  Works,  Recovery  of  Fines  for  Offences, 
Vol.  I.  p.  309. 

Allotment  and  Cottage  Gardens  Compensation  for  Crops  Act, 
1887,  C.  26.— The  award  under  this  Act  is  final  (s.  16),  and  not  subject  to 
appeal.  The  money  and  costs  agreed  or  awarded  to  be  paid,  after  fourteen 
days,  are  recoverable  by  an  order  of  the  County  Court  judge  of  the  district 
as  an  ordinary  debt.  See  also  Tenants'  Compensation  Act,  \890,  post,  and 
Tenant  Right, 

Allotment  Extension  Act,  1882,  c.  80.— In  case  of  default  under  rule 
2  in  the  schedule,  the  County  Court  of  the  district  has  jurisdiction  to  fix  the 
time  for  giving  the  public  notice,  provided  for  by  sec.  4,  subs.  (1).  Under 
rule  4  in  the  schedule  the  said  County  Court  judge  may  fix  the  time  for 
giving  the  public  notice,  by  trustees  provided  for  by  rule  3  in  schedule. 

Army  Act,  1881,  c.  58. — By  sec.  115  jurisdiction  is  conferred  upon  the 
County  Court  judge,  in  case  of  dispute,  to  determine  the  amount  payable  to 
the  person  who  in  case  of  emergency,  and  on  the  requisition  of  any  general 
or  field  officer  commanding  His  Majesty's  forces,  enforced  by  warrant  of  a 
justice,  has  supplied  any  carriage,  animal,  or  vessel.  The  jurisdiction  is 
conferred  upon  the  judge,  not  the  County  Court,  having  jurisdiction  in  the 
place  in  which  the  carriage,  animal,  or  vessel  was  furnished,  or  through 
which  it  travelled. 

Ballot  Act,  1872,  c.  33. — By  this  Act  the  County  Court  having  jurisdic- 
tion in  the  borough  or  part  thereof  possesses  with  regard  to  municipal 
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elections  for  the  said  borough  the  same  jurisdiction  over  ballot  papers  used 
at  such  elections,  as  the  House  of  Commons  and  the  High  Court  possess 
with  regard  to  parliamentary  elections  {1st  Schedule,  Part  H.,  r.  64);  as 
to  which,  see  Ist  Schedule,  Part  I.,  r.  40,  and  ihid.,  r.  41,  as  amended  by 
Part  n.,  r.  64. 

A  form  of  order  will  be  found  in  B.  v.  Beardsall,  1876,  1  Q.  B.  D.  452  ; 
45  L.  J.  M,  C.  157  ;  34  L.  T.  660.  An  appeal  lies  from  the  County  Court 
to  the  High  Court  (1st  Schedule,  Part  H.,  r.  64). 

Bankruptcy  Act,  1883  and  1890. — Jurisdiction. — The  jurisdiction  in 
bankruptcy  is  settled  by  the  1883  Act ;  by  sec.  92  the  Courts  having  jurisdic- 
tion in  bankruptcy  are  the  High  Court  and  County  Courts,  but  the  Lord 
Chancellor  may  from  time  to  time,  by  order,  exclude  any  County  Court  from 
having  jurisdiction  in  bankruptcy,  and  attach  its  district  to  the  High  Court 
or  any  other  County  Court,  and  a  County  Court  not  so  excluded  from 
jurisdiction  has  in  bankruptcy  all  the  powers  and  jurisdiction  of  the  High  Court 
(s.  100).  See  Skinner  v.  Norihallertm  County  Court  Judge,  [1899]  A.  C.  439, 
where  it  was  held  that  certunari  would  not  lie  to  bring  up  an  order  made  by 
a  judge  when  exercising  bankniptcy  jurisdiction  into  the  King's  Bench  Divi- 
sion. The  registrars  of  County  Courts  having  jurisdiction  in  bankruptcy 
are  given  the  powers  and  jurisdiction  set  out  in  sec.  99,  subs,  2,  subject  to 
general  rules  limiting  their  powers ;  subs.  3  grants  further  powers  to  registrars 
of  the  High  Court  in  bankruptcy ;  the  Lord  Chancellor  may,  subs.  5,  by 
order,  direct  any  specified  registrar  of  a  County  Court  to  have  and  exercise 
these  additional  powers. 

Committal. — Sec.  103,  subs.  5,  gives  the  County  Court  power  to  commit 
under  sec.  5  of  the  Debtors  Act,  1869,  irrespective  of  the  amount  of  debt; 
the  judge  alone  can  exercise  this  power  (s.  99,  subs.  4;  see  Vol.  IL  p.  62, 
Bankrui»tcy,  Impiisonment  under  tfie  Debtors  Ad). 

Appeals. — By  sec.  2  of  the  Bankruptcy  Appeals  (County  Courts)  Act, 
1884,  the  appeal  lies  in  bankruptcy  matters  to  a  Divisional  Court,  of  which 
the  judge  to  whom  bankruptcy  business  is  assigned  shall  be  a  member.  An 
appeal  can  only  be  made  to  Court  of  Appeal  by  leave  of  the  Divisional 
Court  or  Court  of  Appeal  (see  Vol.  IL  p.  61,  Bankruptcy,  Appeals  and 
Reluarings). 

Administration  Orders. — The  County  Court  has  exclusive  jurisdiction  to 
grant  these  orders  (see  sec.  122,  and  rules  and  forms  under  the  said  section 
in  Annual  County  Court  Practice;  see  also  Vol.  IL  p.  59,  Bankruitcy, 
Administration  Order). 

See  also  Bankruptcy,  Vol.  IL  pp.  1  et  seq. 

Bills  ok  Exciianok  Act,  1855,  c.  67,  has  been  repealed  as  regards  the 
High  Court,  but  is  still  in  force  in  the  County  Court.  The  scheme  of  the 
Act  is  to  facilitate  the  remedies  on  bills  of  exchange  and  promissory  notes  ; 
by  sec.  1  all  actions  on  these  securities  within  six  months  of  their  becoming 
due  may  be  begun  by  a  writ  of  summons  in  special  form  given  in  Sched. 
A  ;  the  Plaintiti",  on  filing  an  affidavit  of  personal  service,  may,  in  case  the 
defendant  shall  not  have  obtained  leave  within  twelve  days  to  appear,  and 
have  appeared  (s.  2),  sign  judgment  as  in  the  form  given  in  Sched.  B. 
Leave  to  appear  can  (s.  2),  on  such  terms  as  to  security  or  otherwise  as  to 
the  judge  may  seem  tit,  be  obtaitied  on  paying  into  Court  the  sum  indorsed 
on  writ  or  upon  affidavit  disclosing  a  legal  or  equitable  defence,  or  such  facts 
as  would  make  it  incumbent  on  the  holder  to  prove  consideration. 

When  leave  to  appear  has  been  obtained  anil  the  defendant  has  duly 
appeared,  the  action  proceeds  in  the  same  way  as  any  other  action,  except 
that  sec.  4  provides  (1)  that  directions  may  be  given  as  to  the  custody  of  the 
bill  sued  on  ;  (2)  that  the  Plaintiff  may  be  ordered  to  find  security  for  costs, 
and  the  action  stayed  till  he  does  so.  The  defendant  may  at  the  trial  avail 
himself  of  any  defence  of  which  the  facts  admit. 

Bills  of  Sale  Act,  1878,  Amendment  Act,  1882,  c.  43. — Sec.  11 
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provides  for  the  filing  with  registrars  of  County  Courts  of  bills  of  sale  given 
by  persons  residing  or  affecting  chattels  being  within  a  County  Court 
district  outside  the  London  bankruptcy  district,  as  defined  by  sec.  96  of  the 
Bankruptcy  Act,  1883  (see  Bills  of  Sale,  Vol.  II.  p.  242). 

Borough  and  Local  Courts  of  Eecord  Act,  1872. — By  sec.  6,  where 
final  judgment  has  been  obtained  in  an  action  brought  in  a  borough  or  local 
Court  of  Record,  or  where  a  rule  or  order  of  the  judge  has  been  made  for  the 
payment  of  moneys  or  costs,  not  exceeding  £20,  the  said  Court  may  send  a 
writ  or  precept  for  the  recovery  of  the  same  to  the  registrar  of  any  County 
Court  within  the ! jurisdiction  of  which  the  defendant  may  possess  any  goods 
or  chattels,  to  be  stamped  by  him  and  executed  by  the  high  bailiff,  as  if  it 
had  been  issued  out  of  the  County  Court. 

Brine  Pumping  (Compensation  for  Subsidence)  Act,  1891,  c.  40,  s. 
11, — Compensation  under  the  Act  is  assessed  by  Compensation  Boards.  If  a 
Compensation  Board  disallow  a  claim  or  any  item  thereof  on  the  ground  of 
want  of  title  or  interest,  the  claimant  may  (s.  27,  sub-sees.  1,  4),  or  if  a  Board 
allow  a  claim  or  any  item  thereof,  any  person  assessed  to  the  last  rate  made 
under  the  Act  may,  appeal  to  the  County  Court  (s.  27,  sub-sees.  2,  4) ;  but 
there  can  be  no  appeal  if  the  amount  claimed  does  not  exceed  £100  (s.  29). 
Compensation  assessed  under  this  Act  may  be  recovered  as  a  debt  in  the 
County  Court  within  the  jurisdiction  of  which  the  property  to  which  the 
claim  relates  is  situate  (s.  26). 

Building  Societies  Acts,  1874,  c.  42  and  1894,  c.  47.— By  sec.  4  of 
the  1874  Act,  "Court"  means  County  Court  of  the  district  in  which  the 
chief  office  or  place  of  meeting  for  business  of  the  society  is  situate,  and  such 
County  Court  has  jurisdiction  as  follows : — 

Default  of  Officers. — See  sees.  23  and  24  of  1874  Act,  and  Building 
Societies,  Vol.  II.  p.  463.  The  procedure  on  applications  against  officers  is 
regulated  by  Order  41.     This  jurisdiction  is  exclusive  to  the  County  Court. 

Winding-Up. — See  sec.  32,  subs.  4,  of  the  1874  Act,  and  Building 
Societies,  Vol.  II.  p.  468. 

Disputes. — As  to  jurisdiction  of  County  Court,  see  1874  Act,  ss.  16,  sub-sees. 
9,  34,  35  and  36,  and  Building  Societies,  Vol.  II.  p.  468.  Proceedings 
(s.  35,  subs.  1)  are  directed  to  be  commenced  by  petition ;  under  subs.  2  should 
be  by  action,  commenced  by  plaint  and  summons  (see  Order  41,  rr.  1,  2,  3). 

Enforcing  Decision  of  Arbitrators. — By  sec.  34  of  the  1874  Act,  where 
disputes  are  referred  to  arbitration  pursuant  to  the  Act  and  Rules,  and  an 
award  is  made,  it  is  final.  Should  either  party  disobey  the  award,  the 
County  Court  may  enforce  compliance  on  the  petition  of  any  person  con- 
cerned.    This  jurisdiction  is  exclusive. 

Charitable  Trusts  Act,  1853,  c.  137;  Charitable  Trusts  Amend- 
ment Act,  1855,  c.  124;  Charitable  Trusts  Act,  1860,  c.  136;  and 
Charitable  Trusts  (Recovery)  Act,  1891,  c.  17. — As  to  the  jurisdiction 
of  the  County  Court  under  these  Acts,  see  article  Charity  Commission, 
Vol.  II.  p.  689. 

Note  that  the  County  Court  may  not  vary  or  make  any  order  conflicting 
with  any  decree  or  order  of  the  High  Court  or  judge  thereof.  A  certificate 
of  the  Charity  Board,  that  in  their  judgment  the  gross  yearly  income  does 
not  exceed  £50,  determines  the  question  of  jurisdiction  (sec.  44  of  1853  Act), 

Each  registrar  must  record  in  "The  Charitable  Trusts  Book "  all  such 
proceedings  (Order  48,  r.  1),  and  transmit  a  copy  of  every  order  made  to  the 
registrar  of  County  Court  judgments. 

Appeal. — The  Attorney-General  may  appeal  within  three  months ;  any 
other  person  must  within  one  month  give  notice  to  the  County  Court  and  the 
Charity  Board  ;  and  if  the  Board  certify  that  the  appeal  is  reasonable,  may 
proceed  therewith,  but  the  Board  may  require  him  to  be  bound  with  two 
sureties,  approved  by  the  registrar,  to  indemnify  the  charity  against  costs, 
and  to  pay  such  costs  as  he  may  be  ordered  to  pay. 
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Coal  Mines  Regulation  Act,  1887,  c.  58. — A  County  Court  judge, 
sitting  with  or  without  assessors,  may  be  appointed  to  hold  the  inquiry  as  to 
managers,  referred  to  in  article  Coal  Mines,  ante,  Vol.  11.  p.  Ill ;  see  also  as 
to  arbitrations,  same  article,  p.  116. 

Collecting  Societies  and  Industrial  A.ssurance  Companies  Act, 
1896,  C.  26. — By  sec.  1,  the  Act  applied  to  every  friendly  society  or  branch, 
whether  registered  or  unregistered  (referred  to  as  a  collecting  society),  and 
every  person  or  body  of  persons,  whether  corporate  or  unincorporate,  grant- 
ing assurances  on  any  one  life  for  a  less  sum  than  £20  (referred  to  as  an 
industrial  assurance  company),  as  receives  contributions  or  premiums  by 
means  of  collectors  at  a  greater  distance  than  ten  miles  from  its  registered 
office  or  principal  place  of  business,  and  in  case  of  an  industrial  society  at 
periodical  intervals  less  than  two  months.  Jurisdiction  of  the  County  Court 
extends  to — 

Dusputes  between  these  societies  and  any  member  or  person  insured,  or 
any  person  claiming  through  either  of  them  or  under  the  rules  (notwith- 
standing any  provisions  in  the  rules  of  the  society  or  company  to  the 
contrary) ;  may  be  settled  by  the  County  Court,  or  a  Court  of  summary 
jurisdiction,  according  to  the  provisions  of  the  Friendly  Societies  Act,  1896 
(8.  7). 

Dissolution. — The  Friendly  Societies  Act,  1896,  ss.  78-83,  as  to  dissolution, 
under  which  the  County  Court  have  certain  jurisdiction,  apply  to  every 
collecting  society,  except  that  in  the  case  of  such  a  society  having  branches, 
these  sections  shall  only  apply  with  the  consent  of  the  central  body  of  the 
society.     See  Friendly  Societies  Act,  1896,  DisnohUim,  post,  p.  140. 

Commons  Act,  1876. — Jiirisdidion. — The  Court  of  the  district  within 
which  any  common  or  part  thereof  is  situate  may,  by  sec.  30,  hear  any  case 
relating  to  any  illegal  inclosuro  or  encroachment  made,  or  to  any  nuisance 
impeding  the  exercise  of  any  right  of  common  arising,  after  the  passing  of  the 
Act,  and  grant  an  injunction  or  make  an  order  for  the  removal  or  abatement. 

On  giving  security  for  costs  to  the  satisfaction  of  the  County  Court,  an 
appeal  Ties  to  the  High  Court,  which  may  reverse,  motlify,  or  confirm  the 
order  of,  or  may  remit  with  directions  to,  the  County  Court ;  pending  an 
appeal  the  order  is  suspended. 

Companies  Act,  1862.— By  sec.  126  the  judges  of  the  County  Courts 
who  sit  at  places  more  than  twenty  miles  from  the  General  Post  Office 
wore  (amongst  others)  made  commissioners  for  the  purjwse  of  taking 
evidence  under  the  Act  in  cases  where  any  company  was  wound  up ;  and 
the  Court  (see  53  t^  54  Vict.  c.  68,  s.  1)  may  refer  the  whole  or  any  part 
of  the  examination  of  any  witness  to  such  commissioner,  who  in  the  matter 
so  referred  to  him  has  all  the  same  powers  as  to  the  examining  and  punishing 
the  defaults  of  witnesses,  the  production  and  delivery  of  documents,  and 
allowing  costs  and  expenses  of  witnesses,  as  the  Court  which  matie  the  order 
had.     See  Companies  (Winding-Up)  Act,  1890,   infra. 

Companies  Winding-Up  Act,  1890,  c.  63.~Juru<(lu'lion.--By  sec.  1, 
subs.  3,  where  the  capital  credited  as  paid  up  does  not  exceed  j£10,000, 
and  the  registered  office  of  the  compjiny  is  situate  within  the  jurisdiction 
of  a  County  Court  having  jurisdiction  in  bankruptcy  (Order  of  Lord 
Chancellor,  November  29,  1890),  a  petition  to  wind  up  or  to  continue  the 
winding  up  of  a  company  under  the  supervision  of  the  Court  shall  be 
presented  to  that  County  Court.  The  Court  has,  for  the  winding  up,  all 
the  powers  of  the  High  Court  (s,  1,  subs.  6).  The  Lord  Chancellor,  or  any 
judge  of  the  High  Court  having  jurisdiction  under  the  Act,  may  at  any  time, 
for  good  cause,  transfer  to  the  High  Court  from  the  County  Court,  or  from 
the  High  Court  to  the  County  Court,  the  winding  up  of  a  company 
(Companies  Winding-Up  Rules,  1890,  r.  8) ;  and  for  like  good  cause  the 
judge  of  a  County  Court  may  transfer  proceedings  to  any  Court  which  has 
jurisdiction  other  than  the  High  Court  or  a  Palatine  Court  (ibid.,  r.  9). 
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Appeal. — None  is  provided  for  by  this  Act,  but  by  sec.  124  of  the 
Companies  Act,  1862,  to  be  read  with  this  Act,  an  appeal  lies  from  any 
order^or  decision  in  the  winding  up  of  a  company  in  the  same  manner,  and 
subject  to  the  same  conditions,  as  appeals  in  cases  within  its  ordinary 
jurisdiction. 

For  the  law  and  procedure  in  winding  up,  see  Company — Winding  up 
by  the  Court,  Vol.  III.  p.  322. 

Custom  Laws  Consolidation  Act,  1876. — By  sec.  284  the  term 
"justice  "  when  used  in  the  Act  shall  include  County  Court  judge,  who  may 
therefore  exercise  the  jurisdiction  given  by  numerous  sections  of  justices. 
See  article  Customs. 

Debtors  Act,  1869. — Jurisdiction  under  sec.  5  is  given  to  a  County 
Court  judge  sitting  in  open  Court,  by  an  order  showing  on  its  face  the 
ground  on  which  it  is  issued,  to  commit  for  a  period  not  exceeding  six 
weeks  for  default  in  payment  of  a  sum  of  money  ordered  to  be  paid  by  a 
Court,  whether  High  Court  or  inferior  Court,  and  whether  over  or  under 
£50  (Bankruptcy  Act,  1883,  s.  103  (4)) ;  but  this  jurisdiction  can  only  bo 
exercised  when  the  debtor  has  been  proved  to  have,  or  to  have  had  since  the 
order  or  judgment,  the  means  to  pay  the  sum  as  to  which  he  is  in  default. 

See  further  as  to  imprisonment  under  sec.  5  and  under  s.  4  as  amended 
by  the  Debtors  Act,  1878,  s.  1,  Bankruptcy,  Vol.  II.  p.  62. 

Deeds  of  Arrangement  Act,  1887,  c.  57. — See  article  Creditors' 
Deeds.  The  copy  of  the  deed  there  referred  to  is  to  be  transmitted  within 
three  days  after  registration  to  the  Registrar  of  the  County  Court  in  the 
district  of  which  the  debtor  has  his  place  of  business  or  residence,  provided 
such  place  be  outside  the  London  Bankruptcy  District. 

The  rules  under  Deeds  of  Arrangement  Act,  1887,  prescribe  the  way  in 
which  the  above-mentioned  registrars  are  to  perform  their  duties. 

Divided  Parishes  and  Poor  Law  Amendment  Act,  1876,  s.  25. — 
See  Poor  Law  Amendment  Act,  18A8,  post. 

Employers'  Liability  Act,  1880. — See  Employers'  Liability. 

Employers  and  Workman  Act,  1875,  c.  90. — By  sec.  3  the  County 
Court  may  as  an  additional  jurisdiction,  in  any  proceeding  having  relation 
to  any  dispute  between  an  employer  and  a  workman,  arising  out  of  or 
incidental  to  their  relation  as  such,  exercise  the  following  powers : — (a)  It 
may  adjust  and  set  off  claims  one  against  the  other,  whether  the  same  are 
liquidated  or  not,  or  are  for  wages,  damages,  or  otherwise  (subs.  (1));  (h) 
it  may  rescind  contracts  on  such  terms  as  may  seem  just  (subs.  (2));  (c) 
where  damages  might  be  awarded  for  breach  of  contract,  it  may  in  lieu  of 
all  or  part  of  such  damages,  with  the  consent  of  the  plaintiff,  accept  from 
the  defendant  security  for  the  performance  of  the  unperformed  portion  of 
the  contract  (subs.  (3)),  The  same  section  provides  that  the  security  shall 
be  an  undertaking  of  the  defendant,  with  one  or  more  sureties,  that  he  will 
'  perform  his  contract ;  and  how  the  surety  may  recover  any  sum  paid  by  hira 
with  costs. 

"  Workman  "  is  defined  by  sec.  10. 

See  sec.  8  as  to  procedure  on  giving  security,  and  Form  432. 

Explosives  Act,  1875,  c.  17. — By  sec.  66  a  Secretary  of  State  may, 
amongst  other  persons,  appoint  a  County  Court  judge  to  make  a  formal 
investigation  into  the  cause  of  any  accident  caused  by  an  explosion,  or  fire 
in  connection  with  any  explosive,  or  of  which  notice  by  sec.  63  is  required 
to  be  given  to  the  Secretary  of  State.  The  inquiry  must  be  made  in  open 
Court,  and  the  judge  shall  have  all  the  powers  of  a  Court  of  summary  juris- 
diction, in  addition  to  certain  special  powers  (s.  66,  subs.  3),  in  regard  to 
enforcing  the  attendance  of  witnesses,  the  production  of  documents,  and 
other  matters. 

Extraordinary  Tithe  Redemption  Act,  1886,  c.  54. — Any  instal- 
ment of  the  rent-charge  in  arrear  may  be  recovered  by  action  in  the  High 
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Court  or  County  Court,  in  the  same  way  and  subject  to  like  conditions  that 
rent-charge  in  lieu  of  ordinary  tithe  is  recoverable,  or  by  entry  upon  and 
perception  of  the  rents  and  profits  of  the  land,  subject  to  such  rent-charge 
(s.  4,  subs.  5).  A.  rent-charge  payable  under  this  Act  is  not  a  tithe  rent- 
charge  under  the  Tithe  Act,  1891  (see  sec.  9,  subs.  2,  and  sec.  10,  subs.  4,  of 
that  Act). 

Factory  and  Workshop  Acts,  1901,  c.  22,  makes  provision  for  means 
of  escape  from  factories  in  case  of  fire,  the  construction  of  which  was  com- 
menced on  or  after  January  1,  1892,  and  from  workshops  commenced  on  or 
after  January  1, 1896,  where  in  each  case  more  than  forty  persons  are  employed. 

By  sec.  14  (2)  all  factories  and  workshops  to  which  the  above  provisions  do 
not  apply,  where  forty  persons  are  employed,  at  the  instance  of  the  district 
council  may  be  required  to  provide  means  of  escape  at  the  expense  of  the 
owner.  If  the  owner  alleges  that  the  occupier  ought  to  bear  or  contribute 
to  the  expense,  he  may  commence  an  action  by  plaint  and  summons  (Order 
50,  r.  34),  and  after  hearing  the  occupier  the  County  Court  may  make 
such  order  "as  appears  to  it  just  and  equitable"  (s.  14  (4) ;  Jifonk  v.  Arnold, 
[1902]  1  K.  B.  761  ;  71  L.  J.  K.  B.  441). 

Finance  Acts,  1894,  c.  30;  1896,  c.  28.— By  sec.  10  of  the  1894  Act, 
anyone  aggrieved  by  the  decision  of  the  commissioners,  whether  on  the 
ground  of  the  value  of  any  property,  or  at  the  rate  charged  or  otherwise, 
may,  on  payment  of  or  on  giving  security  for  the  duty,  appeal  to  the  High 
Court  (subs.  1);  where  the  value,  as  allege<]  by  the  commissioners,  of  the 
property  in  respect  of  which  the  dispute  arises  does  not  exceed  £10,000,  the 
appeal  may  be  to  the  County  Court  for  the  place  in  which  the  appellant 
resides  or  the  property  is  situate,  as  if  the  County  Court  was  the  High 
Court  (subs.  5).  In  every  case  there  is  an  ap))eal  as  of  right  to  the  Court  of 
Appeal  (sec.  22  of  the  1896  Act).  A  dispute  as  to  the  proportion  of  estate 
duty  to  be  borne  by  any  property  or  person,  where  the  amount  in  dispute 
is  less  than  £50,  may  be  determined  by  the  County  Court  for  the  county  or 
place  in  which  the  person  recovering  the  same  resides  or  the  property  is 
situate  (sec.  14,  subs.  2,  1894  Act), 

Proceedings  in  appeals  under  sec.  10  of  the  1894  Act  are  regulated  by 
Order  42. 

Fines  and  Recoveries  Act,  1833  (see  ss.  79,  80,  84). — An  acknowledg- 
ment by  a  married  woman  under  this  Act  may  by  sec.  184  of  the  County 
Courts  Act,  1888,  be  received  by  a  judge  of  a  County  Court  in  the  same 
manner  as  by  a  judge  of  the  High  Court.  The  formalities  to  be  observed 
are  regulated  by  the  three  sections  of  this  Act,  and  the  High  Court  rules 
made  in  reference  thereto. 

Friendly  Societies  Act,  1896,  c.  25.— See  Friendly  Societies. 

Jiecaueri/ of  Moneys  payable  by  Members. — Sec.  31  gives  jurisdiction  to  the 
County  Court  of  the  district  in  which  the  member  resides. 

Default  of  Officers. —  Sec.  54  gives  jurisdiction  to  the  County  Court  or  to 
a  Court  of  summary  jurisdiction,  and  the  order  of  either  such  Court  shall  be 
final. 

Di^xites. — Decisions  on  disputes,  in  manner  directed  by  the  rules,  may 
be  enforced  by  the  County  Court.  By  consent  the  County  Court  may 
determine  any  dispute  directed  to  be  referred  by  the  rules  to  justices  or  to 
a  Court  of  summary  jurisdiction  {ibid.  subs.  5).  If  the  rules  contain  no 
direction  as  to  disputes,  or  where  no  decision  is  made  for  forty  days  after 
application  to  the  society  or  its  branch  for  a  reference  under  the  rules,  the 
County  Court  or  a  Court  of  summary  jurisdiction  may  determine  the  dispute; 
but  in  the  case  of  a  society  with  branches  the  forty  days  shall  not  begin  to 
run  until  application  has  been  made  in  succession  to  all  the  bodies  entitled 
under  the  rules  to  determine  the  dispute,  provided  that  the  rules  shall 
require  no  greater  delay  than  three  months  between  each  successive  deter- 
mination (subs.  6). 
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Amalgamation  of  Societies. — By  sec.  70,  subs.  7,  in  cases  of  amalgamation, 
any  member  of  or  any  person  claiming  any  benefit  from  the  funds  of  any 
"  friendly  society,"  may  apply  to  the  County  Court  of  the  district  within 
which  the  chief  or  any  other  place  of  business  is  situate,  for  relief  or  other 
order,  and  the  Court  has  the  same  powers  as  in  regard  to  the  settlement 
of  disputes. 

Dissolution  of  Societies. — By  sec.  78,  subs.  2,  the  remedy  already  mentioned 
of  members  and  others  dissatisfied  in  the  case  of  the  amalgamation  of  "friendly 
societies,"  of  applying  to  the  County  Court  for  relief,  is  given  to  those  dis- 
satisfied with  the  terms  of  a  dissolution. 

Enforcing  Award  of  Dissolution  w  Distribution. — Under  sec.  80  the  Court 
has  power  to  enforce  the  award  of  the  chief  registrar  (whether  for  dissolution 
or  distribution  of  the  funds);  but  has  no  power  to  alter  the  award,  which  is 
final  and  conclusive,  and  not  subject  to  appeal. 

Proceedings  in  the  County  Court. — As  to  these,  see  sec.  94,  and  Order  41. 

For  what  is  a  "friendly  society,"  see  sec.  8,  subs.  1. 

Government  Annuities  Act,  1864,  c.  43. — Sec.  10  of  this  statute  gives 
the  County  Court  sole  and  unlimited  jurisdiction  in  any  action  brought  to 
enforce  the  payment  of  money  due  on  a  contract  under  the  Act.  The  decision 
of  the  Court  is  final,  and  without  appeal. 

Government  Annuities  Act,  1882,  c.  51.— By  sec.  12  (1)  anyone  who 
receives  any  payment  in  respect  of  an  annuity  after  the  death  of  an  annuitant 
is  liable  to  pay  double  the  amount  received,  with  5  per  cent,  interest,  which 
may  be  recovered  in  a  County  Court  as  a  debt  to  His  Majesty.  The  County 
Court  seems  to  have  jurisdiction  whatever  the  amount  may  be. 

Guardianship  of  Infants  Act,  1886,  c,  27. — The  County  Court  of  the 
district  in  which  the  respondents  or  any  of  the  respondents  reside  (s.  9)  may 
appoint  a  guardian  or  guardians  to  act  jointly  with  the  mother  (s.  2). 

The  said  Court  may  confirm  an  appointment  under  sec.  3,  subs.  2.  By 
sec.  3,  subs.  3,  when  guardians  are  unable  to  agree  upon  a  question  aff"ecting 
the  welfare  of  an  infant,  one  of  them  may  apply  to  the  said  Court  for 
its  direction,  and  the  said  Court  may  make  such  order  as  it  shall  think 
proper.  By  sec.  5,  upon  the  application  of  the  mother,  who  may  apply 
without  next  friend,  the  said  Court  may  make  an  order  as  to  the  custody  of 
the  infant,  and  the  right  of  access  thereto  by  either  parent,  having  regard  to 
the  welfare  of  the  infant,  and  to  the  conduct  of  the  parents  and  their  wishes, 
and  may  vary  or  discharge  such  order,  and  in  every  case  may  make  such 
order  respecting  the  costs  of  the  mother  and  the  liability  of  the  father  as 
may  be  just. 

The  High  Court  may,  in  its  discretion,  remove  any  guardian  appointed 
by  virtue  of  this  Act,  and  appoint  another  guardian  (s.  6),  or,  at  the  instance 
of  any  party  to  an  application  made  under  this  Act,  remove  such  application 
to  the  High  Court,  and  there  proceed  before  a  judge  of  the  Chancery  Division 
(s.  10).  An  appeal  shall  also  lie  to  a  judge  of  the  Chancery  Division  of  the 
High  Court  from  any  order  made  by  a  County  Court. 

The  procedure  in  the  County  Court  is  regulated  by  Order  47,  and  in  the 
High  Court  by  the  Kules  of  the  Supreme  Court  (Guardianship  of  Infants 
Acts). — See  Infants. 

Hosiery  Manufacture  (Wages)  Act,  1874,  c.  48. — Penalties  for  illegal 
deductions  from  wages  are  to  be  recovered  by  the  artificer,  or  any  other 
person  suing  for  the  same,  in  the  County  Court  in  the  district  where  the 
offence  is  committed,  with  full  costs  of  suit  (s.  3). 

So  also  the  penalties  for  illegal  use  of  frames  are  recovered  in  the  County 
Court  aforesaid  (s.  4).  This  jurisdiction  of  the  County  Court  is  exclusive, 
and  is  not  limited  in  amount. — See  Hosiery  Manufactures. 

Housing  of  the  Working  Classes  Acts,  1890,  c.  70,  and  1903,  c.  39. 
— The  1903  Act,  s.  10,  confers  jurisdiction  to  recover  possession  of  dwelling- 
houses,  whatever  may  be  their  value  or  rent,  when  tenants  do  not  obey  closing 
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order  under  1890  Act,  s.  32  (3);  such  possession  is  to  be  obtained  either 
under  sees,  138-145  of  the  County  Court  Act,  1888,  or  the  Small  Tenements 
Recovery  Act,  1838,  by  the  owner  or  local  authority,  as  if  landlords. 

Inclosure,  etc..  Expenses  Act,  1868,  c.  89. — Applications  for  recovery 
of  expenses  incidental  to  enfranchisement,  etc.,  may  be  made  to  any  County 
Court  (s.  3).  Any  valuer  or  other  person  who  is  in  possession  of  any  docu- 
ment relating  to  an  inclosure,  and  who  fails  to  comply  with  an  order  by  the 
commissioners  to  deliver  the  same  to  them  at  their  office,  on  such  default 
may  be  summoned  before  the  judge  of  the  County  Court  for  the  county  in 
which  the  lands  or  any  part  thereof  are  situate,  and  upon  the  production  of 
such  order  the  judge  shall  compel  the  party  in  default  to  obey,  as  he  is  by 
law  enabled  to  compel  production  of  documents  (s.  4). 

Industrial  and  Provident  Societies  Act,  1893,  c.  39. — Jurisdiction 
is  given  to  the  County  Court  in  the  following  matters : — 

Recovery  of  Maneys  payable  by  Members. — The  County  Court  either  of  the 
district  in  which  the  registered  office  is  situate,  or  in  that  in  which  the  member 
resides  (s.  23). 

Default  of  Officers. — By  sec.  48  the  order  of  the  Court  will  be  final. 
Winding-up. — Where    the    capital   does   not   exceed   £10,000,   and    the 
registered  office  is  situate  within  the  jurisdiction  of  a  County  Court  having 
jurisdiction  in  winding-up  (s.  58).     Cp.  sec.  1,  Companies  (Winding-up)  Act, 
1890. 

Setting  aside  Deeds  of  Dissolution. — The  County  Court  of  the  district  where 
the  registered  office  of  the  society  is  situate,  to  set  such  dissolution  aside 
(s.  38,  subs.  (c)). 

Disputes. — The  County  Court  has  exactly  the  same  power  over  disputes, 
and  of  enforcing  the  decisions  of  arbitrators,  as  it  has  under  sec.  68  of  the 
Friendly  Societies  Act,  1896,  which  see. 

The  jurisdiction  of  the  Hish  Court  would  appear  to  be  excluded  as  to  all 
the  above  matters,  save  "  winding-up." 

Inebriates  Acts,  1879,  c.  19  ;  1888,  c.  19  ;  and  1898,  c.  60.— A  County 
Court  judge  for  the  district  in  which  a  "retreat"  is  situate  may  by  order 
authorise  persons  to  visit  anyone  detained  therein  ;  and  may  on  the  report 
made  to  him  discharge  the  detained  person  (sec.  18,  1879  Act).  The  1879  Act, 
which  expired,  is  continued  by  the  1888  Act.  By  sec.  12  of  the  1898  Act 
the  County  Court  judge  may  make  an  order,  enforceable  as  a  judgment,  for 
the  payment  of  the  expenses,  as  defined  by  sec.  27,  of  the  detention. 

Inferior  Courts'  Judgments  Extension  Act,  1882,  c.  31. — By  sec.  3 
the  registrar  of  an  inferior  Court  (see  Interpretation,  s.  2)  in  England, 
Scotland,  or  Ireland  may,  after  the  time  for  appealing  against  the  judgment 
has  elapsed,  grant  a  certificate  of  such  judgment  in  the  form  in  the  schedule 
to  the  Act :  upon  the  production  (s.  4)  of  such  certificate,  purporting  to  be 
signed  by  the  proper  officer  of  the  inferior  Court,  the  registrar  of  the  County 
Court  must,  on  payment  of  the  prescribed  fees,  register  the  same  in  the 
prescribed  form,  and  all  the  reasonable  costs  of  obtaining  and  registering  such 
certificate  shall  be  added  to  and  recovered  as  if  the  same  were  part  of  the 
original  judgment.  Execution  (s.  5)  may  then  issue  out  of  the  Court  in 
which  the  certificate  has  been  registered,  against  the  goods  of  the  defendant 
within  the  jurisdiction. 

Sec.  8  provides  that  costs  are  not,  without  an  order  of  the  Court,  to  be 
allowed  in  any  action  brought  to  enforce  a  judgment  which  might  have  been 
registered  as  above. 

For  the  practice  on,  and  the  fees  payable  for,  obtaining  and  registering 
the  certificate,  see  Order  45,  Forms  43(5,  431. 

Intestate  Widows  and  Children  Acts,  1873,  c.  52  ;  1875,  c.  27. — 
W^hero  the  estate  of  an  intestate  does  not  exceed  £100,  his  widow  or  child  or 
children,  residing  more  than  three  miles  from  the  registry  of  the  Court  of 
Probate,  may  apply  to  the  registrar  of  the  County  Court  within  the  district 
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of  which  the  intestate  had  had  his  last  fixed  abode,  to  fill  up  the  papers 
required  for  a  grant  of  letters  of  administration,  and  to  swear  the  applicant 
and  attest  the  execution  of  the  administration  bond.  The  registrar  shall 
then  transmit  the  same  by  post  to  the  registrar  of  the  Court  of  Probate 
having  jurisdiction  in  the  matter,  who  shall  make  out  letters  of  administration 
and  transmit  the  same  to  the  registrar,  to  be  by  him  delivered  to  the  applicant 
(1873  Act,  s.  1). 

For  the  purposes  of  the  Act  the  registrars  of  County  Courts  may  exercise 
the  powers  of  commissioners  of  Court  of  Probate  (ibid.,  s.  4). 

By  the  1875  Act,  s.  1,  the  above  Act,  which  applied  only  to  men  dying 
intestate,  was  extended  to  the  children  of  poor  intestate  widows. 

Judicial  Trustees  Act,  1896,  c.  35. — The  jurisdiction  under  this  Act 
may  be  exercised  by  any  County  Court  judge  to  whom  such  jurisdiction  may 
be  assigned  under  this  Act,  and  subject  to  the  prescribed  definition  of  the 
jurisdiction  (s.  2). 

Rules  may  be  made  by  the  Lord  Chancellor  for  assigning  and  for  defining 
the  jurisdiction  to  be  given  to  County  Court  judges  (s.  4,  subs.  6) ;  these 
rules  provide  (r.  31)  that  the  jurisdiction  shall  extend  to  any  trust  in 
which  the  property  shall  not  exceed  £500,  to  be  exercised  only  in  a  Metro- 
politan Court  or  in  one  having  bankruptcy  jurisdiction. 

Land  Transfer  Acts,  1875,  c.  87  ;  1897,  c.  65.— By  sec.  114,  for  the 
purposes  of  the  Act  "  the  Court "  means  the  High  Court,  Chancery  Division, 
or  the  County  Court,  according  as  the  one  or  other  may  be  prescribed  by  the 
General  Rules  ;  where  the  County  Court  has  jurisdiction  it  enjoys  all  the 
powers  of  the  Chancery  Division  which  may  be  exercised  in  open  Court  or  in 
chambers. 

An  appeal  is  given  to  the  Chancery  Division  by  sec.  116. 

The  General  Rules  of  August  1898  do  not  prescribe  what  jurisdiction  (if 
any)  the  County  Court  is  to  exercise. 

Law  of  Distress  Amendment  Acts,  1888,  c.  21  ;  1895,  c.  24. — By 
sec.  7  of  the  1888  Act  no  person  can  act  as  a  bailiff  to  levy  a  distress 
for  rent  unless  authorised  by  a  certificate  in  writing  of  a  County  Court 
judge  or  registrar,  which  certificate  (by  sec.  1  of  the  1895  Act)  may  at  any 
time  be  cancelled  by  the  judge.  A  distress  levied  by  an  uncertified  bailiff 
is  illegal  as  between  the  landlord  and  third  parties  {Perring  &  Co.  y.  Emerson, 
[1906]  1  K.  B.  1;  75  L.  J.  K.  B.  12;  54  W.  R.  47;  93  L.  T.  748).  A 
general  certificate  authorising  a  bailiff  to  act  in  any  part  of  England  and 
Wales  (r.  4  of  1888)  can  only  be  granted  by  a  County  Court  judge  (r.  3 
of  1888) ;  a  special  certificate  may  be  granted  by  the  judge  or  registrar, 
and  must  specify  the  particular  distress  to  which  it  applies  (rr.  2,  3,  of 
1888).  An  applicant  for  a  certificate,  who  must  be  resident  or  have  his 
principal  place  of  business  in  the  district  of  the  Court  (r.  1,  1895),  not  rated 
on  a  rateable  value  of  £25,  may  be  required  to  find  security  in  £20  for  a 
general,  and  £5  for  a  special,  certificate  (rr.  9  and  10  of  1888). 

A  general  certificate  requires  to  be  renewed  annually  on  or  before  the  1st 
February  (r.  2  of  1895),  and  a  list  of  those  in  force  shall  be  exhibited  in  the 
office  of  every  Court  (r.  6  of  1895). 

Licensing  Act,  1904,  c.  23. — Sec.  2  (3)  provides  that  if,  on  the  division 
of  the  amount  to  be  paid  as  compensation  for  the  refusal  of  a  licence,  any 
question  arises  which  Quarter  Sessions  may  consider  can  be  more  conveniently 
determined  by  the  County  Court,  it  may  be  referred  in  accordance  with  rules 
to  be  made.  This  jurisdiction  is  vested  in  the  Court  of  the  district  where 
the  premises  were  (Order  50,  r.  38).  No  orders  inconsistent  with  any  deter- 
mination of  the  compensating  authority  can  be  made,  but  where  a  person  has 
not  claimed  before  the  authority  appears  to  be  interested,  the  Court  may  send 
the  order  of  reference  back  with  a  report  to  that  effect  (ibid.,  r.  52). 

Under  rule  71  of  the  Licensing  Rules,  1904  (made  by  the  Home  Secretary), 
if  a  compensating  authority  makes  default  for  one  month  in  paying  not  less 
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than  £50  due  in  respect  of  any  loan  under  the  Act,  the  creditor  may  apply  to 
the  County  Court  for  the  appointment  of  a  receiver. 

Literary  and  Scientific  Institutions  Act,  1854,  c.  112. — The  County 
Court  of  the  district  in  which  the  principal  building  of  the  institution  is 
situated  has  jurisdiction  to  adjust  the  affairs  of  the  institution,  or  to  direct 
proceedings  to  be  taken  in  the  Chancery  Division  of  the  High  Court  in  cases 
of  disputes  (s.  29) ;  and  to  determine,  in  default  of  the  members  doing  so, 
what  institution  shall  receive  any  surplus  there  may  be  (s.  30).  As  to 
procedure,  see  Order  41. 

Loan  Societies  Act,  1840,  c.  110. — By  sec.  17  loans  may  be  recovered 
in  County  Courts,  notwithstanding  that  sec.  16  provided  for  their  recovery 
by  summons  before  a  justice  of  the  peace;  by  sec.  18  the  plaintiffs  society 
may  reduce  its  demand  to  bring  the  same  within  the  jurisdiction  of  the 
County  Court,  provided  that  the  amount  ordered  to  be  paid  must  be  accepted 
in  full  satisfaction  of  the  debt. 

Local  Government  (England  and  Wales)  Act,  1888,  c.  41. — By  sec. 
75,  with  substitution  of  the  County  Council  for  the  person  from  whom  pay- 
ment is  claimed,  and  of  one  month  for  fourteen  days  for  the  period  within 
which  taxation  may  be  claimed,  the  County  Court  has  exactly  the  same 
powers  as  under  the  Parliamentary  Elections  (Returning  Officers  Act,  1875, 
and  the  Amendment  Act,  1886,  ;)os/,  which  see). 

Local  Loans  Act,  1875,  c.  83. — Proceedings  under  sec.  12  for  the 
appointment  of  a  receiver  may  be  taken  in  the  County  Court  where  a  local 
authority,  for  a  period  of  twenty-one  days,  makes  default  to  an  amount  not 
less  than  £500.  By  sec.  25  proceedings  for  the  rectification  of  the  register, 
where  the  value  of  the  security  to  which  the  application  relates  does  not 
exceed  £50,  may  be  taken  in  the  County  Court.  The  practice  is  governed 
by  Order  50. 

Locomotives  Act,  1898,  c.  29. — By  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  c.  77,  s.  23,  the  authority  liable  to  repair  any  high- 
way could  recover,  before  justices  in  a  summary  manner,  expenses  of  extra- 
ordinary traffic.  By  sec.  12  (l)of  this  Act,  this  jurisdiction  is  transferred  to 
the  County  Court  as  to  claims  not  excee<iing  £250 ;  proceedings  must  be 
commenced  within  twelve  months  of  the  damage  done,  or  not  later  than  six 
months  after  the  completion  of  the  contract  or  work.  Practice  as  in  an 
ordinary  action. 

London  Building  Act,  1894,  c.  163  (Private  Act). — The  award  of  a 
surveyor  or  surveyors  under  sec.  91,  subs.  (1),  is  subject  to  an  appeal  to  the 
County  Court  taken  within  fourteen  days  from  the  delivery  of  the  award 
(ibid.,  subs.  2).  If  the  appellant  satisfies  the  judge  that  a  sum  exceeding  £50, 
exclusive  of  costs,  is  involved,  and  gives  security  to  prosecute  his  appeal  and 
to  abide  the  event  thereof,  proceedings  shall  be  stayed,  and  the  appellant  may 
bring  an  action  in  the  High  Court  {ibitl.,  subs.  5).  By  sec.  94  the  County 
Court  judge  may  settle  the  amount  of  security  to  be  given  by  building 
owners  and  adjoining  owners  respectively  ;  in  coses  where  consent  is  required 
to  be  given  by,  any  notice  to  be  served  on,  or  any  other  thing  done  by  any 
owner,  and  no  owner  can  be  found,  the  judge  of  a  County  Court  may,  by 
sec.  196,  give  such  consent,  cause  such  thing  to  be  done,  and  dispense  with 
service  of  any  notice. 

Where  jurisdiction  is  by  the  Act  given  to  a  County  Court,  the  Court  may, 
by  sec.  168,  settle  the  time  and  manner  of  executing  any  work,  and  may  put 
the  parties  upon  such  terms  as  the  Court  thinks  fit. 

Anyone  who  fails  to  comply  with  any  order,  or  who  prevents  a  builder 
from  complying  therewith,  is  liable,  by  sec.  200,  subs.  11,  to  penalties. 

By  sec.  168  the  same  right  of  appeal  as  under  the  County  Court  Act, 
1888,  is  given.  In  cases  coming  within  sec.  91,  a  party  may  either  avail 
himself  of  this  right  of  appeal  or  of  the  procedure  under  the  fifth  sub-section 
of  the  said  section. 
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Lunacy  Act,  1890,  C.  5. — The  powers  of  County  Court  judges  as  regards 
reception  orders  are  dealt  with  in  article  Asylums  in  Vol.  I.  p.  587,  The  Judicial 
Authmity  Defined,  and  passim. 

By  sec.  132  the  judge  of  County  Courts  having  jurisdiction  in  the  place 
from  which  the  lunatic  is  sent,  may,  where  the  value  of  the  lunatic's  property 
is  under  £200,  and  no  friend  or  relative  is  willing  to  manage  such  property, 
on  application  by  such  clerk  or  officer,  authorise  the  clerk  of  the  guardians 
or  a  relieving  officer  of  the  union  to  realise  the  property  of  the  lunatic, 
subject  to  his  rendering  an  account  to  the  judge  of  the  dealings  with  the  said 
property  {ibid.,  subs.  3). 

By  sec.  300  an  order  may  be  made  by  a  County  Court  judge  for  payment 
to  the  guardians  of  any  union  of  expenses  incurred  in  relation  to  a  lunatic. 
Applications  for  orders  under  sees.  132  and  300  must  be  by  petition  (Order 
50,  r.  17). 

Market  Gardeners'  Compensation  Act,  1895,  c.  27,  is  to  be  construed 
as  part  of  the  Agricultural  Holdings  Act,  1883,  as  to  which,  see  ante,  p.  133. 

Married  Women's  Property  Act,  1882,  c.  75. — Special  jurisdiction  is 
by  this  Act  given  to  the  County  Court  under  sec.  11,  to  appoint  trustees  of 
policies  of  life  insurance  effected  by  husbands  for  the  benefit  of  their  wives 
and  children,  and  by  wives  for  the  benefit  of  their  husbands  and  children  ; 
and  under  sec.  17,  to  decide  in  a  summary  way  questions  between  husband 
and  wife  as  to  the  title  to  or  possession  of  property. 

The  judge  of  the  district  in  which  either  party  resides  may,  at  the  instance 
of  either  party  or  of  any  bank,  company,  or  society  in  whose  books  the 
property  in  dispute  stands,  make  the  order,  subject  to  the  right  of  appeal 
and  the  right  of  the  defendant  to  remove  the  case  into  the  High  Court  when 
the  value  of  the  property  in  dispute  exceeds  the  jurisdiction  of  the  Court. 
For  the  procedure  under  the  last-mentioned  section,  see  Order  46. 

Matrimonial  Causes  Act,  1857,  c.  85. — A  protection  order  under  sec. 
21  ought,  within  ten  days  of  the  making  thereof,  to  be  entered  with  the 
registrar  of  the  County  Court  within  whose  jurisdiction  the  wife  resides. 
This  provision  is  not  imperative,  only  directory  [In  re  the  Goods  of  Betty 
Farraday,  1862,  31  L.  J.  P.  &  M.  7). 

Merchant  Shipping  Acts,  1894,  c.  60,  and  1897,  c.  59. — This  Act  gives 
jurisdiction  in  certain  actions  and  matters  by  some  of  its  provisions  only  to 
County  Courts  having  Admiralty  jurisdiction,  and  by  other  of  its  provisions 
to  all  County  Courts,  in  the  exercise  of  their  ordinary  jurisdiction ;  the 
former  have  been  dealt  with  under  Admiralty  Jurisdiction,  the  latter  are 
appeals  for  pilotage  authorities  (see  Pilotage,  and  sec.  610).  The  procedure 
is  governed  by  Order  39. 

Court  of  Survey.— 1^ residency  of  Courts  of  Survey,  see  Survey  (Courts 
of),  ss.  487,  488,  491.  The  procedure  is  governed  by  the  "  General  Kules  for 
Courts  of  Survey  in  the  United  Kingdom,  1876,"  made  under  the  repealed 
Act  of  1876,  but  continued  in  force  by  sec.  745  (a)  (see  Annual  County  Court- 
Practice,  vol.  ii.). 

The  arrestment  of  foreign  ship  having  caused  injury  to  the  property  of 
His  Majesty  or  any  of  his  subjects,  found  in  any  port  or  within  three  miles 
of  the  coast,  until  the  owner  or  master  of  consignee  of  the  said  ship  has  made 
satisfaction  for  the  injury  or  given  security  to  abide  the  event  of  legal  pro- 
ceedings (s.  688).  By  5  Edw.  VII.  c.  10,  s.  1,  this  power  extends  to  personal 
injuries  caused  by  any  ship  whose  owners  are  not  resident  in  United  King- 
dom, or  the  officers  or  crew  thereof,  by  wrongful  acts  or  negligence,  and  even 
(see  s.  4,  subs.  1)  to  a  probable  liability  under  the  Workmen's  Compensation  Act. 

The  rescission  of  contracts  in  any  dispute  between  an  owner  or  master  of 
a  ship  and  a  seaman  or  apprentice  incidental  to  their  relation  as  such.  This 
power  is  in  addition  to  and  independent  of  any  other  jurisdiction  (s.  168; 
and  see  ante.  Admiralty  Jurisdiction). 

Cognisance  of  suits  for  the  recovery  of  wages  not  exceeding  £50.     Such 
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suits  cannot  be  brought  in  any  superior  Court,  nor  as  an  Admiralty  proceed- 
ing in  any  County  Court,  except  in  the  four  contingencies  mentioned  in  the 
section  (see  Admiralty  Jurisdiction  ;  Wages  ;  in  such  suits  County  Courts 
and  Courts  of  summary  jurisdiction  have  sole  jurisdiction  (as  to  which,  see 
sec.  141).  Allotment  notes  may  be  sued  upon  in  County  Courts  or  Courts 
of  summary  jurisdiction. 

Municipal  Elections  (Corrupt'  and  Illegal  Practices)  Act,  1884, 
C.  70. — By  sec.  21,  subs.  6,  the  County  Court  for  the  district  in  which  the 
election  was  held  may  allow  claims  to  be  sent  in  after  fourteen  days,  and  an 
expense  to  be  paid  after  twenty-one  days,  otherwise  such  claims  are  barred, 
and  such  payments  are  illegal  payments  (ibid.,  subs.  1). 

Open  Spaces  Act,  1890,  c.  15. — If  the  sanction  of  "the  Court"  is 
necessary  to  conveyances  under  sees.  2  and  4,  it  may  be  given  by  the  County 
Court  in  which  any  part  of  the  open  space  may  be  situated  (s.  2).  For 
practice,  see  Order  50,  r.  18. 

Parliamentary  Elections  (Returning  Officers)  Act,  1875,  c.  84, 
AND  Amendment  Act,  1886,  c.  57. — The  candidate  may,  within  fourteen 
days  after  the  account  is  transmitted,  apply  in  the  city  of  London  to  the 
Lord  Mayor's  Court,  and  elsewhere  to  the  County  Court,  to  tax  the  returning 
officer's  bill.  From  the  taxation  either  party  may  appeal  within  seven  days 
(sec.  1,  1886  Act) ;  when  the  claim,  with  vouchers,  shall  be  transmitted  to  the 
prescribed  taxing  officer  of  the  King's  Bench  Division,  whose  taxation  may 
be  reviewed  by  the  said  Court.     For  practice,  see  Order  43. 

Partition  Acts,  1868,  c.  40 ;  1876,  c.  17. — Under  these  Acts  the  County 
Court  has  concurrent  jurisdiction  with  the  High  Court  where  the  pro{)erty 
to  which  the  action  relates  does  not  exceed  £500  (sec.  12  of  the  1868  Act). 

Proceedings  must  be  by  action  commenced  by  plaint  and  summons. 

Pharmacy  Acts,  1852,  c.  56;  1868,  c.  121 ;  1869,  c.  117.— By  sec.  12 
of  the  1852  Act,  and  sec.  15  of  the  1868  Act,  the  County  Court  is  given 
exclusive  jurisdiction  for  the  recovery  of  penalties  imposed  by  those  sections. 
Actions  for  the  recovery  of  penalties  must  be  brought  within  six  months  after 
the  offence  (sec.  13  of  the  1852  Act). 

Poor  Law  Amendment  Act,  1848,  c.  110. — By  sec.  8  all  relief  granted 
by  the  guardians  upon  loan  (see  Poor  Law  Amendment  Act,  1834,  c.  76,  s. 
58,  and  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876,  s.  25)  charge- 
able to  the  common  fund  of  the  union,  or  to  any  parish  therein,  may  be 
recovered  in  the  County  Court  of  the  district  comprising  the  union,  or  the 
major  part  thereof,  on  the  plaint  of  the  guardians,  who  may  bo  heard  by  any 
officer  appointed  by  them  for  such  purpose.  The  jurisdiction  is  not  limited 
to  any  amount. 

Private  Street  Works  Act,  1892,  c.  57. — Expenses  of  private  street 
works  not  exceeding  £50  may  bo  recovered  from  the  owner  for  the  time 
being  of  the  premises  in  respect  of  which  thpy  are  due,  in  County  Courts  as 
simple  contract  debts  (s.  14). 

Probate  Acts  (Court  of),  1857,  c.  77  ;  1858,  c.  95. — By  sec.  10  of  the 
Act  of  1858,  substituted  for  sec.  54  (repealed)  of  the  1857  Act,  where  the 
registrar  of  the  principal  registry  of  the  Court  of  Probate  is  satisfied  by 
affidavit  that  the  testator  or  intestate  at  the  time  of  his  death  had  his  fixed 
place  of  abode  in  one  of  certain  specified  districts  (Sched.  A,  1857  Act), 
that  the  personal  estate  was  under  the  value  of  £200,  and  that  the  deceased 
at  the  time  of  his  death  was  not  seised  or  beneficially  entitled  to  any  real 
estate  of  the  value  of  £300,  the  judge  of  the  County  Court  having  jurisdic- 
tion in  the  place  in  which  the  deceased  had  a  fixed  abode  shall  have  the 
contentious  jurisdiction,  and  authority  of  the  Court  of  Probate,  as  to  the 
grant  and  revocation  of  probate  or  letters  of  administration.  By  sec.  57 
of  1857  Act,  the  affidavit  of  facts  giving  the  County  Court  jurisdiction  is 
conclusive,  unless  disproved  while  the  matter  is  pending. 

By  sec.  46  of  the  1857  Act,  probates  and  administrations  may  be  granted 
vol.  IV.  10 
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by  district  registrars  (sec.  13  of  the  1857  Act)  if  it  appears  by  affidavit  that 
the  testator  or  intestate  had  a  fixed  place  of  abode  within  the  district; 
by  sec.  47  the  said  affidavit  is  conclusive  for  authorising  grant  of  probate 
and  administration;  by  sec.  55,  in  case  of  doubt  as  to  the  grant  of  any 
probate  or  administration,  the  district  registrar  may  transmit  the  matter  for 
the  directions  of  the  judge  of  the  Court  of  Probate,  who  may  forbid  further 
proceedings  by  the  district  registi-ar,  and  leave  the  party  to  apply,  if  within  its 
jurisdiction,  to  a  County  Court  or  to  the  Probate  Court.  See  also  Intestate 
Widows  and  Children  Acts,  1873,  and  the  Extension  Act,  1875,  ante,  p.  141. 

Public  Health  Act,  1875,  c.  55. — Costs  and  expenses  incurred  as  pro- 
vided by  sees.  104,  106,  can  be  recovered  in  the  County  Court  if  below  £50 ; 
so  by  sec.  261  can  demands  below  that  sum  which  local  authorities  are 
empowered  to  recover  in  a  summary  manner  (see  ss.  150,  257).  To  all  sums 
which  can  be  recovered  summarily  the  limitation  of  time  imposed  by  Jervis 
Act,  11  &  12  Vict.  c.  43,  s.  11,  viz.,  six  months,  applies  in  the  County  Court 
{Tottenham  Local  Board  v.  Rowell,  1876,  1  Ex.  D..  514,  C.  A. ;  46  L.  J.  Ex. 
432),  but  not  in  proceedings  to  enforce  a  charge  on  land  under  sec.  257 
{Tottenham  Local  Board  v.  Rmell,  No.  2,  1880,  15  Ch.  D.  378,  C.  A. ;  50 
L.  J.  Ch.  99).  In  this  later  case  the  period  of  limitation  begins  to  run  from 
the  completion  of  the  works  {Hornsey  Local  Board  v.  Monarch  Investment  Building 
Society,  1889,  24  Q.  B.  D.  1,  C.  A.). 

Public  Health  (London)  Act,  1891,  c.  76,  ss.  11  and  117,  subs.  2,  are 
respectively  similar  to  sees.  104  and  261  of  the  Public  Health  Act,  1875,  supra. 

Railway  Regulation  Act,  1871,  c.  78. — By  sec.  7  the  Board  of  Trade, 
when  it  considers  a  formal  investigation  as  to  any  accident  to  be  necessary, 
may  direct  that  such  investigation  shall  be  held  by  a  County  Court  judge, 
with  the  assistance  of  an  inspector  or  assessor;  the  powers  and  duties  of 
the  persons  holding  the  investigation  are  therein  fully  set  out. 

Riot  (Damages)  Act,  1886,  c.  38. — When  the  compensation  claimed  under 
this  Act  for  damage  by  riot  does  not  exceed  £100,  the  County  Court  for  any 
district  in  which  any  part  of  the  police  district  is  situate  has  exclusive  juris- 
diction (s.  4,  subs.  2).  The  provisions  of  the  above  Act  are  applicable  for 
the  recovery  of  compensation  by  the  owner  of  a  vessel  plundered  or  damaged 
by  persons  riotously  assembled  (Merchant  Shipping  Act,  1894,  c.  60,  s.  515). 

Rivers  Pollution  Prevention  Acts,  1876,  c.  75;  1893,  c.  31. — By 
sees.  2,  3,  4,  5,  of  the  1876  Act,  persons  who  pollute  or  knowingly  permit 
(sec.  1  of  the  1893  Act)  streams  to  be  polluted  are  deemed  to  have  committed 
offences  against  the  Act;  by  sec.  10  such  persons  may  be  ordered  to  abstain 
from  committing  these  offences  by  the  County  Court  having  jurisdiction  in 
such  place,  subject  to  such  conditions  as  to  the  Court  may  seem  just.  The 
County  Court  has  exclusive  jurisdiction  therein;  but  sec.  11  empowers  a 
plaint  under  the  Act  to  be  removed  into  the  High  Court  by  order  of  a  judge 
of  that  Court.  An  appeal  is  given  to  either  party  aggrieved  by  the  decision 
of  the  Court  in  law,  or  on  the  merits,  or  in  respect  of  the  admission  or 
rejection  of  evidence  (s.  11).  A  penalty,  not  exceeding  £50  a  day,  is 
incurred  by  disobedience  of  an  order  of  the  County  Court,  and  may  be 
enforced  in  the  same  manner  as  a  judgment  debt  (s.  10).  Two  months' 
notice  of  intention  to  take  proceedings  must  be  given  (s.  13),  See  Rivers 
Pollution. 

These  proceedings  are  not  of  a  criminal  or  penal  nature,  and  complainants 
are  entitled  to  discovery  {In  re  Derbyshire  County  Council  v.  Mayor  of  Derby, 
[1896]  2  Q.  B.  53,  297 ;  74  L.  T.  747). 

Sale  of  Exhausted  Parish  Land  Act,  1876,  c.  62. — If  there  is  any 
disputed  claim  to  an  interest  in  the  land,  or  if  any  person  entitled  to  such 
interest  be  under  legal  disability,  and  the  amount  of  value  in  question  does 
not  exceed  £50,  the  local  Board  must  direct  proceedings  in  the  County  Court 
for  the  settlement  of  the  dispute,  or,  where  no  dispute,  for  the  proper  disposal 
of  the  amount  (s.  3). 
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Settled  Land  Act,  1882,  c.  38. — By  sec.  46,  subs.  10,  the  powers  of  the 
Chancery  Division  of  the  High  Court  may,  as  regards  land  not  exceeding  in 
capital  value  £500,  or  in  annual  value  £30,  and  as  regards  capital  money 
arising  under  the  Act,  or  securities  in  which  the  same  is  invested,  and  as 
regards  personal  chattels  settled  or  to  be  settled  as  in  the  Act  mentioned, 
if  not  exceeding  in  value  or  amount  £500,  be  exercised  by  any  County 
Court  within  the  district  whereof  is  situate  any  part  of  the  land  which  is  to 
be  dealt  with,  or  from  which  the  capital  money  arises,  or  in  connection  with 
which  the  personal  chattels  to  be  dealt  with  in  the  Court  are  settled.  The 
proceedings  are  to  be  commenced  by  petition  (Order  38,  r.  1).  The  Act  has 
been  amended  by  the  Settled  Land  Acts,  1884,  c.  18,  and  1890,  c.  69. 

Small  Dwellings  Acquisition  Act,  1899,  c.  44. — Sec.  1,  subs.  1, 
empowers  the  local  authority  to  advance  money  to  the  extent  therein 
specified  to  enable  the  resident  of  any  house  to  purchase  the  same  subject  to 
certain  statutory  conditions  (s.  3,  subs.  1).  Where  default  is  made  in  com- 
plying with  such  conditions  {UnJ.,  subs.  3)  the  local  authority  may  recover 
possession  of  the  house  under  sees.  138-145  of  the  County  Courts  Act,  1888, 
or  under  Small  Tenements  Recovery  Act,  1838.  Where  the  local  authority 
exercises  such  power  they  are  to  pay  the  value  of  the  proprietor's  property 
therein,  less  what  is  due  for  sum  advanced  and  interest,  and  the  said  value  in 
the  absence  of  a  sale,  or  in  default  of  agreement,  is  to  be  settled  by  the 
County  Court  judge,  or  with  leave  of  Lord  Chancellor  by  an  arbitrator 
appointed  by  such  judge  (s,  5,  subs.  2).     This  jurisdiction  exclusive. 

Solicitors  Act,  1870,  c.  28.— By  sec.  8  every  question  respecting  the 
validity  or  effect  of  an  agreement  between  a  solicitor  and  his  client  as  to  his 
remuneration  may  be  examined  into,  enforced,  or  set  aside,  without  any 
action,  on  motion  or  petition  by  the  judge  of  a  County  Court  in  which  the 
business  or  any  part  thereof  was  done ;  or  if  the  business  was  not  done  in 
any  Court,  and  the  amount  does  not  exceed  £50,  by  the  judge  of  a  County 
Court  which  would  have  jurisdiction  in  an  action  on  the  agreement.  This 
jurisdiction  exclusive;  procedure  regulated  by  Order  50,  r.  4.  As  to  these 
agreements,  see  article  Solicitor. 

Stannaries  Court  (Abolition)  Act,  1896,  c.  45. — By  sec.  1  the  Court 
of  the  Vice- Warden  of  the  Stannaries  has  ceased  to  exist,  from  January  1, 
1897,  except  for  the  purpose  of  concluding  proceedings  then  pending;  and 
all  the  jurisdiction  and  powers  of  the  Court  and  its  officers  have  been  trans- 
ferred to  such  County  Courts  as  the  Lord  Chancellor  may  by  order  direct. 
The  Lord  Chancellor  has,  by  order  dated  Deceml)er  16,  1896,  directed  that 
the  County  Courts  of  Cornwall  be  the  said  Courts. 

The  practice  in  matters  so  transferred  is  regulated  by  Order  51. 

Succession  Duty  Act,  1853,  c.  51. — By  sec.  50  any  person  dissatisfied 
with  the  assessment  of  the  commissioners  may,  if  the  sum  in  dispute  in 
respect  of  duty  on  such  assessment  does  not  exceed  £50,  upon  giving,  within 
twenty-one  days  after  the  date  of  such  assessment,  notice  of  appeal  in  writing, 
and  within  a  further  period  of  thirty  days  a  statement  of  his  grounds  of 
appeal,  appeal  to  a  judge  of  the  County  Court  for  the  district  in  which  the 
appellant  resides,  or  the  property  is  situated,  who  may  adjudicate  upon  it  in 
the  same  manner  as  a  judge  of  the  Court  of  Exchequer. 

Telegraph  Act,  1878,  c.  76. — By  sec.  4  any  difterence  arising  between 
the  Postmaster-General  and  the  authority  having  the  control  over  streets  or 
public  roads  must  be  referred  to  the  police  or  stipendiary  magistrate  having 
jurisdiction  within  the  district ;  or  if  there  be  no  such  magistrate,  to  the 
judge  of  the  County  Court  for  the  district.  Either  party  dissatisfied  with 
his  award  may  within  twenty-one  days  require  the  difference  to  be  referred 
to  the  liailway  Commissioners. 

Tenant's  Compensation  Act,  1890,  c,  57,  is  to  be  construed  as  one  with 
the  Agricultural  Holdings  Act,  1883,  and  the  Allotments  and  Cottage  Gardens 
Act,  1887  (see  ante,  pp.  133,  134). 
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Tithe  Act,  1891,  C.  8. — The  tithe  rent-charge,  whatever  its  amount,  is 
to  be  recovered  through  the  County  Court  of  the  district  in  which  the  lands 
or  any  part  thereof  are  situate,  which  has  exclusive  jurisdiction  in  the  matter 
(s.  2,  subs.  1).  To  enforce  payment  the  tithe  owner  must  file  with  the 
registrar  a  notice  of  application,  with  a  copy  for  each  person  to  be  served 
(r.  2,  Forms  1,  2,  3).  The  registrar  fixes  the  day  for  the  hearing,  and  serves 
on  the  owner  one  of  the  said  copies  and  the  notice  prescribed  (Form  4). 
When  the  occupier  is  liable  to  repay  the  owner,  notice  of  such  liability  is  to 
be  given  to  the  tithe  owner,  otheiwise  the  owner  cannot  without  a  special 
certificate  from  the  Court  recover  from  the  occupier  (s.  2,  subs.  6,  rr.  3& 
to  38). 

The  tithe  owner  must  file  a  copy  of  the  occupier's  liability  notice  with 
the  registrar,  who  must  then  cause  notices  to  be  served  on  the  occupier 
(r.  46) ;  proceedings  may  in  certain  cases  be  taken  without  naming  the 
owner  (r.  13). 

A  respondent  desirous  of  opposing  an  application  must  file,  five  clear 
days  before  the  hearing,  a  notice  of  his  opposition  (r.  5),  with  the  grounds 
of  opposition.  A  ground  not  mentioned  in  the  notice  will  not  be  entertained,, 
except  by  consent  or  by  leave  of  the  Court  (r.  11).  The  registrar  shall 
the  same  day  send  notice  thereof  to  the  applicant  (r.  5).  If  no  notice  of 
opposition  is  given,  and  the  amount  is  not  brought  into  Court,  the  Court 
shall  make  an  order  as  hereinafter  mentioned  (r.  8).  If  the  respondent  gives 
notice  of  opposition,  but  does  not  appear  at  the  hearing,  the  application 
may  be  granted  without  proof,  but  the  same  costs  shall  be  allowed  as  if  a 
respondent  had  appeared  (r.  10) ;  if  the  respondent  appears,  the  case  will  be 
heard  in  the  ordinary  way  (r.  57).  The  Act  imposes  no  personal  liability  on 
the  occupier  or  owner  in  respect  of  tithe  (s.  2,  subs.  9) ;  if  the  lands  are  not 
occupied  by  the  owner,  the  order  must  find  the  amount  due,  and  appoint  a 
receiver  of  the  rents  and  profits  of  the  lands  which  would  have  been  liable 
to  have  been  distrained  upon  under  sec.  85  of  the  Tithe  Act,  1836  (s.  2, 
sub-sees.  1,  3) ;  if  the  lands  are  occupied  by  the  owner  the  order  must  find 
the  amount  due,  and  instead  of  appointing  a  receiver  must  appoint  an  officer 
to  distrain  in  accordance  with  sec.  85  of  the  Tithe  Act,  1836 ;  if  there  be  no 
sufficient  distress,  the  officer  must  report  to  the  applicant  and  to  the  Court 
(r.  24) ;  the  applicant's  remedy  will  then  be  under  sec.  82  of  the  Tithe  Act,. 
1836,  to  obtain  possession  of  the  lands  (s.  2,  subs.  2). 

The  rules  provide  what  is  to  be  done  when  the  receiver  discovers  that  th& 
owner  is  also  occupier  (r.  23,  Forms  12-16),  or  that  the  lands  are  let  at  such 
a  rent  as  will  not  enable  him  to  recover  the  requisite  sum  from  the  occupier 
(rr.  29-31,  Forms  22,  24).  As  to  rights  and  duties  of  receiver,  see  rr.  18-22. 
By  sec.  8  the  County  Court  also  has  jurisdiction  to  remit  the  tithe  or  some- 
part  thereof,  where  the  tithe  payable  for  the  twelve  months  next  preceding 
the  day  on  which  the  tithe  is  claimed  would  exceed  two-thirds  the  annual 
value  of  land  used  solely  for  agricultural  or  pastoral  purposes,  or  for  the 
growth  of  any  timber  or  underwood  (rr.  32-35,  Forms  5  and  25-27). 

By  sec.  6,  subs.  2,  the  County  Court  may,  at  the  instance  of  the  collector 
of  a  rate,  order  the  owner  of  the  land  to  pay,  not  only  the  amount  of  overdue 
rates  out  of  the  tithes  payable  by  him,  but  also  may  make  an  order  as  to  the 
payment  of  future  rates,  either  generally  or  for  a  time  limited  hy  the  order. 

By  sec.  10,  subs.  4,  the  County  Court  has,  under  sec.  2,  jurisdiction  to 
make  an  order  for  the  recovery  of  the  consideration  money  and  expenses 
incident  on  the  redemption  of  tithes  {E.  v.  Faterson,  [1895]  1  Q.  B.  31 ;  64 
L.  J.  Q.  B.  20;  43  W.  R.  127). 

As  to  costs,  see  sec.  5,  and  rr.  42,  43,  52. 

There  is  a  right  of  appeal,  not  limited  as  to  amount,  to  the  High  Court, 
given  by  sec.  7,  to  any  party  dissatified  with  and  aggrieved  by  the  deter- 
mination or  direction  of  the  judge  in  point  of  law  or  equity,  or  the  admission 
or  rejection  of  any  evidence. 
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Trustee  Act,  1893,  c.  53. — Sec.  46  enacts  that  the  provisions  of  the 
Act  with  respect  to  the  High  Court  shall  in  their  application  to  cases  within 
the  jurisdiction  of  a  County  Court  include  that  Court,  i.e.  in  their  application 
to  trust  estates  or  funds  not  exceeding  £500  in  value  (County  Courts  Act, 
1888,  s.  67,  subs.  5),  and  to  that  extent  therefore  the  County  Court  has 
jurisdiction  in  (1)  the  appointment  of  new  trustees  under  sec.  25 ;  (2)  the 
making  of  vesting  orders  under  sees.  26-40 ;  (3)  the  receiving  payment  into 
Court  by  trustees  of  moneys  or  securities,  even  where  the  minority  of  the 
trustees  refuse  to  concur  (s.  42 ;  see  also  sees.  67,  subs.  5,  ajid  70  of  the 
County  Courts  Act,  1888 ;  see  also  jurisdiction  under  Settled  Land  Act,  ante, 
p.  147). 

Proceedings  must  be  commenced  by  petition  in  the  County  Court  of  the 
district  within  which  the  persons  or  any  of  them  making  the  application 
reside ;  the  practice  is  governed  by  Order  38. 

Workmen's  Compensation  Act,  1906. — See  Employers'  Liability — 
Workmen's  Compermaiion,  where  the  whole  subject  of  these  Acts  is  dealt  with. 
This  note  is  confined  to  the  question  of  County  Court  jurisdiction. 

The  County  Court  has  exclusive  jurisdiction  under  this  Act,  except  where 
an  action  has  been  brought  against  the  employer  in  another  Court  and  proved 
unsuccessful,  when  the  workman,  having  a  claim  under  this  Act,  may  require 
such  Court  to  award  him  compensation  under  this  Act.  All  questions  as 
to  the  liability  to  pay  compensation,  and  the  amount  and  duration  of  time 
during  which  compensation  is  to  be  paid,  if  not  settled  by  agreement,  is  to  be 
settled  by  arbitration  (s.  1  (3)).  By  Sched.  2(1),  (2),  (3),  the  arbitration  is  to 
be  settled  by  a  committee  representative  of  the  employer  and  his  workmen  if 
such  exists,  and  the  parties  do  not  object,  but  if  either  |)arty  objects,  or  there 
be  no  such  committee,  or  the  committee  fails  to  settle  the  matter  within  six 
months  from  the  date  of  the  claim,  by  a  single  arbitrator  mutually  agreed 
upon  by  the  parties,  or  in  the  absence  of  an  agreement  by  the  County  Court 
judge,  or  by  an  arbitrator  appointed  by  such  judge.  To  appoint  such  an 
arbitrator  the  judge  requires  the  leave  of  the  Lord  Chancellor.  A  Com- 
mittee or  an  arbitrator,  whether  agreed  upon  or  appointed  by  the  judge, 
may  submit  questions  of  law  for  the  decision  of  the  judge  in  the  form  of  a 
special  case  (Sched.  2  (4)) ;  who  may  summon  a  medical  referee  to  sit  with 
him  (Sched.  2  (5)). 

Appeal. — On  (juestions  of  law  an  appeal  lies  to  the  Court  of  Appeal  in 
all  matters  which  fall  under  Sched.  2  (4),  on  questions  of  fact,  the  findings  of 
a  judge  or  of  an  arbitrator,  unless  he  has  misdirected  himself,  are  final ;  on  all 
matters  which  do  not  fall  under  Sched.  2  (4),  such  as  a  review  of  taxation 
(Regby  tf:  Co.  v.  Cox  (No.  1),  [1904]  1  K.  B.  358  ;  73  L.  J.  K.  B.  80  ;  52  W.  It 
195 ;  89  L.  T.  717),  there  is  an  appeal  to  the  King's  Bench  Divisional  Court. 

Rerxrrding  tlie  Award. — A  memorandum  of  any  matter  decided  by  a  com- 
mittee or  by  an  arbitrator  or  by  agreement  is  by  Sched.  2  (9)  required  to  bo 
registered,  and  for  that  purpose  must  be  forwarded  to  the  registrar,  who  shall, 
on  being  satisfied  as  to  its  genuineness,  record  such  memorandum,  but  not 
before  seven  days  after  notice  to  the  parties  (Sched.  2  (9)  (a)). 

Where  it  appears  to  the  registrar  that  an  agreement  for  the  redemption 
of  a  weekly  payment  of  a  lump  sum  to  a  person  under  any  legal  disability  or 
to  dependants  is  insufficient,  or  that  any  agreement  has  been  obtained  by 
fraud  or  other  improper  means,  he  may  refuse  to  record  the  memorandum 
and  refer  the  matter  to  the  judge,  who  may  make  such  order  as  to  him  seems 
just  (Sched.  2  (9)  (d)). 

The  judge  may  within  six  months  order  a  record  to  be  removed  from  the 
register  on  proof  of  fraud,  and  at  any  time  may  rectify  the  register  (Sched. 
2  (9)  (.)  (c)). 

If  an  employer  proves  that  the  workman  is  earning  the  same  wages  as  he 
did  before  the  accident,  the  memorandum  shall  only  be  recorded  on  such  terms 
as  the  judge  may  think  just  (Sched.  2  (9)  {b)). 
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Enfoixing  an  Award. — When  the  memorandum  has  been  recorded  as  pro- 
vided by  the  Act,  such  memorandum  is  for  all  purposes  enforceable  as  a 
County  Court  judgment,  subject  to  the  power  of  the  judge  to  rectify  such 
register;  the  right  to  enforce  the  award  as  a  judgment  has  been  held  to 
include  the  right  to  enforce  it  by  committal  under  the  Debtors  Act  {Bailey  v. 
Plant  (1901),  1  K.  B.  31 ;  70  L.  J.  K.  B.  63 ;  49  W.  R.  103 ;  83  L.  T.  459). 

Review  of  Weekly  Payments. — Where  the  award  directs  a  weekly  payment, 
the  award  may  be  reviewed  at  the  instance  of  either  party,  and  on  such 
review  may  be  ended,  diminished,  or  increased  subject  to  the  maximum, 
i.e.  half  wages  not  exceeding  £\  a  week  (Sched.  1  (16));  but  on  review  can  only 
be  asked  for  when  there  has  been  some  alteration  in  the  circumstances  of  the 
case  since  the  award  (Crossfield  v.  Tanian,  [1900]  2  Q.  B.  629  ;  69  L.  J.  Q.  B. 
790;  48  W.  R.  609;  82  L.  T.  813).  Such  review  in  default  of  agreement 
will  be  by  arbitration. 

Redemption  of  Weekly  Payment. — When  such  payment  has  continued  not 
less  than  six  months,  the  liability  therefor  may  be  redeemed  by  the  payment 
of  a  lump  sum  of  such  an  amount,  where  the  incapacity  is  permanent,  as 
would  purchase  an  annuity  from  the  National  Debt  Commissioners  equal  to 
75  per  cent,  of  the  annual  value  of  the  weekly  payment,  and  where  incapacity 
not  permanent,  as  may  be  determined  by  arbitration.  Such  lump  sum  may 
be  ordered  to  be  invested. 

Detention  of  Foi'eign-owned  Ship. — Where  the  owners  of  a  ship,  none  of 
whom  reside  in  the  United  Kingdom,  are  alleged  to  be  liable  to  pay  com- 
pensation under  the  Act,  a  judge  of  any  Court  of  record  may  detain  such  ship 
until  security  is  given  for  the  payment  of  such  compensation  (sec.  11). 

[Authoiities. — The  Annual  County  Courts  Practice,  1906;  llie  Yearly  County 
Court  Practice,  1906.] 

County  District. — County  districts  were  created  by  the 
Local  Government  Act  of  1894,  and  must  be  carefully  distinguished 
from  the  "  county  divisions  "  of  earlier  Acts.  The  whole  of  the  area  of 
England  and  Wales  that  is  not  included  in  the  metropolis  is  divided 
into  county  districts.  A  county  district  is  either  "  rural "  or  "  urban." 
A  rural  covmty  district  corresponds  to  the  rural  area  of  a  Poor  Law 
Union.  An  urban  county  district  may  be  a  borough ;  if  not  a  borough, 
it  takes  the  place  of  an  Improvement  Act  district  or  the  sanitary  district 
of  the  former  Local  Board.  The  expression  "  county  district  "  includes 
every  urban  and  every  rural  district,  whether  a  borough  or  not  (Local 
Government  Act,  1894,  s.  21).  There  are  now  1809  county  districts, 
of  which  815  are  urban  districts,  668  are  rural  districts,  and  326  are 
municipal  boroughs.  Each  elects  its  district  council.  The  county 
council  has  power  under  sec.  57  of  the  Local  Government  Act  of  1888, 
which  is  incorporated  into  the  Local  Government  Act  of  1894,  to  alter 
and  define  the  boundaries  .of  any  county  district,  and  to  form  new 
county  districts.  Care  is  always  taken  that  the  whole  of  every  parish 
shall,  in  the  absence  of  very  special  reasons,  be  included  in  the  same 
county  district  (Local  Government  Act,  1894,  s.  36  (e)  ii.).  See 
Borough;  County  Borough;  and  District  Council. 

County  Electors  Act. — See  Registration  of  Voters. 

County  (Offences). — (l)  In  the  case  of  offences  against 
county  property,  it  was,  under  7  Geo.  iv.  c.  64,  s.  15,  usual  to  describe 
the  property  as  belonging  to  the  inhabitants  of  the  county.  All  county 
property  vested  in  a  county  council  by  the  Local  Government  Act,  1888, 
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L  may  be  properly  described  as  the  property  of  the  council,  apparently 

P  without  prejudice  to  the  older  mode  of  description  (see  JR.  v.  Smallman, 

[1897]  1  Q.  B.  4). 

(2)  As  to  the  proper  venue  or  place  of  trial  for  offences  committed 

on  the  border  of  two  counties,  or  in  rivers  passing  through  two  counties, 

see  Venue. 

County  Palatine. — SeeDuRiLA.M;  Lancaster,  etc. 

County  Property.— By  subs.  (1)  of  sec.  64  of  the  Local 
Government  Act,  1888,  all  property  of  the  Quarter  Sessions  of  a  county, 
or  held  by  the  clerk  of  the  peace,  or  any  justice  or  justices  of  a  county, 
or  treasurer,  or  commissioners,  or  otherwise  for  any  public  uses  and 
purposes  of  a  county  or  any  division  thereof,  passed  to  and  vested  in 
and  is  to  be  held  in  trust  for  the  council  of  the  county,  subject  to  all 
debts  and  liabilities  affecting  it.  The  county  council  holds  it  for  tlte 
same  estate,  interest,  and  purposes,  and  subject  to  the  same  covenants, 
conditions,  and  restrictions,  for  and  subject  to  which  that  property 
would  have  been  held  if  the  Act  had  not  passed,  so  far  as  those 
purposes  are  not  modified  by  the  Act.  The  expression  "property" 
includes  all  property,  real  and  personal,  and  all  estates,  interests,  ease- 
ments, and  rights,  whether  equitable  or  legal,  in,  to  and  out  of  property 
real  and  personal,  including  things  in  action,  and  registers,  books  and 
documents ;  and  when  used  in  relation  to  any  Quarter  Sessions,  clerk  of 
the  peace,  justices,  etc.,  includes  property  held  in  trust  for  them  respec- 
tively (s.  100).  But  with  this  proi^erty  were  also  transferred  all  duties 
and  liabilities  of  the  inhabitants  of  the  coimty  (s.  79  (2)) ;  and  see  Mont- 
goTJierj/shirc  v.  Prycc-Jmu.%  1893,  57  J.  P.  308. 

There  are  only  three  7«a.«-exceptions  to  this  general  transfer  of 
county  property.  The  records  of  the  Court  of  Quarter  Sessions  remain 
in  the  custody  of  the  clerk  of  the  peace ;  any  pictures  or  other  projjerty 
presented  to  the  justices,  or  purcha.sed  by  them  out  of  their  own  funds, 
remain  their  property;  all  charital)le  trust  funds  remain  under  the 
control  of  the  former  trustees.  But  by  sec.  1  of  the  55  &  56  Vict.  c.  15, 
the  council  of  any  county  or  county  Iwrough  may,  if  they  think  fit,  pay 
or  contribute  towards  the  expenses  of  any  incjuiry  conducted  by  the 
Charity  Connnissioners  into  any  charities  which  are,  by  tlie  trusts 
governing  their  administration,  expressly  appropriated  in  whole  or  in 
part  for  the  benefit  of  their  county  or  county  Iwrough  or  of  any  part 
thereof.  County  councils  may  provide  and  maintain  asylums  for  pauper 
lunatics,  industrial  schools,  shire  lialls,  county  halls,  assize  Courts,  judges* 
lodgings,  lock-up  houses,  court-houses,  justices'  rooms,  police  stations, 
county  buildings,  etc.  (s.  3). 

As  the  local  education  authorities  under  the  Education  Act,  1902, 
county  councils  took  over  the  property,  as  well  as  the  powers  and  duties, 
of  the  superseded  school  boards. 

Every  county  council  is  a  body  corporate  by  the  name  of  "  the  county 
council  of  "  (naming  the  county) ;  it  has  perpetual  succession 

and  a  common  seal,  and  power  to  acquire  and  hold  land  for  the  purposes 
of  its  constitution  without  licence  in  mortmain  (Local  Government  Act, 
1888,  s.  79  (1)).  Hence,  in  all  proceedings,  civil  or  criminal,  such 
property  may  be  laid  in  the  county  council  by  its  corporate  name. 

County  Rate. — The  county  council  derives  some  small  income 
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from  its  property  in  the  shape  of  tolls,  rents,  royalties,  etc.  It  receives 
also  from  time  to  time  fines  inflicted  for  breach  of  by-laws  or  statutes. 
It  has  in  some  cases  power  to  raise  loans  (see  Borrowing  Powers, 
Vol.  II.  p.  363).  It  also  receives  a  share  of  the  income  derived  from 
certain  licence  duties  collected  by  the  Imperial  Government  in  the 
county,  together  with  a  proportion  of  the  estate  duty  collected  in  the 
United  Kingdom.  These  contributions  from  the  Imperial  Exchequer 
are  carried  to  a  separate  account,  called  the  "Exchequer  Contribution 
Account ; "  and  they  must  be  devoted  primarily  to  the  payment  of  poor 
law  officers,  medical  officers  of  health,  registrars  of  births  and  deaths, 
and  other  statutory  officials,  and  cannot  be  used  for  the  general  purposes 
of  the  county  till  these  prior  claims  are  satisfied.  Then  by  the  Local 
Taxation  Act,  1890,  53  &  54  Vict.  c.  60,  a  certain  portion  of  the  English 
share  of  the  customs  and  excise  duties  may  be  distributed  between 
county  and  county  borough  funds,  to  be  used  primarily  for  payment  of 
the  officials  mentioned  above,  and  then  for  purposes  of  higher  education. 
The  income  derived  from  these  various  sources  is  far  from  sufficient  to 
meet  the  expenditure  for  general  county  purposes.  Hence  the  county 
council  levies  a  county  rate  under  the  Covmty  Kates  Acts,  1852  (15  &  16 
Vict.  c.  81);  1866  (29  &  30  Vict.  c.  78);  and  see  the  Agricultural  Rates 
Act,  1896,  59  &  60  Vict.  c.  16. 

For  this  purpose  each  county  council  has  an  assessment  committee 
of  its  own,  which  may  either  adopt  the  existing  poor  law  valuation  or 
make  a  valuation  of  its  own.  It  frequently  adopts  the  poor  law 
valuation,  with  certain  modifications,  which  are  generally  in  favour 
of  the  ratepayer.  It  then  apportions  the  amount  to  be  raised 
among  the  various  parishes  in  the  county,  according  to  the  value  of 
the  property  comprised  in  each  parish.  The  council  issues  its  precept 
to  the  guardians  of  each  union,  bidding  them  collect  from  each 
parish  the  amount  so  found  due  from  it.  The  guardians  pay  the 
amount  to  the  county  treasurer,  and  recover  it  from  the  overseers  of 
each  parish.  If  the  amount  be  not  paid  by  the  guardians  within  the 
time  named  in  the  precept,  the  county  council  may  themselves  order 
the  overseers  to  collect  the  amount  due  from  each  parish;  and,  if  they 
fail  to  do  so,  may  distrain  on  the  overseers.  Any  precept  may  include, 
as  separate  items,  a  contribution  for  general  county  purposes  and  a  con- 
tribution for  any  special  county  purpose  or  purposes.  "  General  county 
purposes  "  are  purposes  for  contribution  to  which  the  whole  area  of  the 
administrative  county  is  liable  to  be  assessed.  The  contributions  so 
raised  are  carried  to  the  "  general  county  account."  "  Special  expenses  " 
are  those  from  contribution  to  which  any  portion  of  the  county  is  exempt, 
or  where  the  expenditure  is  restricted  to  a  part  of  the  county.  The 
contributions  so  raised  are  carried  to  a  "  special  county  account."  All 
appeals  against  a  valuation  or  a  rate  are  still  heard  as  heretofore  by 
the  justices  or  a  recorder  in  Quarter  Sessions,  and  not  by  the  county 
council. 

All  moneys  received  by  or  on  behalf  of  a  county  council,  from  any 
source  other  than  the  Imperial  Exchequer,  are  carried  to  its  county  fund 
account.  Money  can  only  be  drawn  out  of  that  account  by  the  county 
treasurer,  and  he  will  draw  none  out  without  an  order  of  the  council, 
signed  by  at  least  three  members  of  the  finance  committee,  unless  in 
pursuance  of  the  specific  requirement  of  an  Act  of  Parliament  or  of  an 
order  of  a  competent  Court.  All  moneys  so  drawn  out  can  only  be  used 
for  county  purposes,  i.e.  to  meet  expenditure  incurred  by  the  county 
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council  in  the  exercise  of  its  statutory  powers  or  in  the  due  execution 
of  its  statutory  duties  (see  sec.  68  of  the  Local  Government  Act,  1888 ; 
R.  V.  Dolby,  [1892]  2  Q.  B.  736).  The  Statute  53  Vict.  c.  3  permits  a 
county  council  to  subscribe  any  sum,  not  exceeding  thirty  guineas  a  year, 
to  the  funds  of  the  Association  of  County  Councils  of  England  and 
Wales,  and  also  to  pay  the  reasonable  expenses  of  not  more  than  four 
representatives  attending  its  meetings.  The  accounts  of  a  county 
council  and  of  the  county  treasurer  and  other  officers  are  audited  by 
the  auditors  appointed  by  the  Local  Government  Board. 

County  Sessions. — See  Petty  Sessions;  Quarter  Sessions; 

Special  Sessions. 

County  Vote. — See  Franchise. 

Coupon. — A  coupon  is  an  undertaking  to  make  a  particular 
payment  of  interest  or  dividend  attached  to  a  debenture  or  other 
security  for  the  principal  sum,  so  that  it  can  be  cut  oft"  and  presented 
for  payment  separately.  It  requires  no  stamp  if  attached  to  and  issued 
with  the  security  or  a  renewal  of  it  (Stamp  Act,  1891,  s.  33).  Forms 
of  coupons,  and  of  the  usual  provisions  in  debentures  respecting  them, 
are  given  in  Palmer's  Conijxnii/  Precedents. 

COU  rsi  ng". — The  chase  of  a  hare  or  a  rabbit  with  dogs.  In  Aplin 
V.  Porritt,  [1893]  2  Q.  B.  57,  an  unsuccessful  attempt  was  made  to  bring 
within  the  Acts  for  preventing  cruelty  to  animals  (see  Cruelty)  certain 
practices  with  reference  to  the  coursing  of  wild  rabbits  captured  a  few 
pays  previously  and  kept  for  tiie  purposes  of  the  pastime.  The  Wild 
Animals  in  Captivity  Protection  Act,  1900,  63  &  64  Vict.  c.  33,  s.  4, 
specifically  exempts  from  the  o])eration  of  the  Act  the  hunting  or 
coursing  of  any  animal  which  has  not  been  liberated  in  a  mutilated  or 
injured  state  in  order  to  facilitate  its  capture  or  destruction. 

Court  Baron  and  Court  Leet.— English  law  of  the 

tliirteenth  century  seems  to  have  mhiiitted  to  the  full  the  i)riuciple 
that  any  lord,  who  lias  tenants  enough  to  form  a  court,  may  hold  a 
court  of  and  for  his  tenants.  In  other  words,  s<.»  far  as  King  and  State 
are  concerned,  the  mere  fact  of  tenure  gives  the  lord  juristlictional 
rigiits  over  his  tenants.  In  order,  however,  that  he  may  be  able  to 
exercise  tliis  jurisdiction,  it  is  necessary  that  lie  siiould  have  "  suitors  " 
bound  to  attend  his  court,  and  to  sit  there  as  judges.  Whetlier  the 
mere  fact  that  B.  lield  land  of  A.  would  give  A.  the  right  to  exact 
from  B.  this  "suit  of  court"  had  been  a  debated  question.  In  1269 
this  point  was  settled  by  the  Statute  of  Marlbridge  [Marlborough], 
which  (c.  9)  provided  that  suit  of  court  was  only  exigible  if  (1)  it  had 
been  expressly  stipulated  for  on  the  occasion  of  the  feoffment,  or  (2) 
it  had  been  customably  done  for  a  considerable  while,  namely,  from 
before  a  certain  day  in  1230  that  was  fixed  by  this  statute.  This 
provision,  together  with  tlie  i)rohibition  of  subinfeudation  which 
followed  in  1290  (Stat.  Westm.  in.),  had  the  effect  of  preventing  any 
further  creation  of  new  Courts.  The  lawyers  of  a  later  time  were 
thus  enabled  to  say  that  (if  franchises  were  left  out  of  account)  only 
the  lord  who  had  a  manor  could  hold  a  court  for  his  tenants,  and  that 
manors  could  no  longer  be  freely  created.     This  had  the  effect  of  giving 
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a  new  edge  to  the  old  term  "manor;"  the  court  became  an  essential, 
perhaps  the  essential,  feature  of  the  manor.  But  it  is  not  very  easy 
to  acquit  our  legal  theory  of  the  circular  logic  which  argues  sometimes 
from  court  to  manor,  and  sometimes  from  manor  to  court. 

The  court  which  a  lord  was  entitled  to  hold  merely  because  he  had 
tenants  and  suitors,  or  merely  because  he  had  a  manor,  was  a  court  of 
civil  (non-criminal)  jurisdiction.  In  the  first  place,  it  was  in  theory 
the  court  which  could  decide  proprietary,  as  distinguished  from  merely 
possessory,  disputes  touching  any  land  that  was  admittedly  held  by 
immediate  tenure  of  that  lord.  However,  ever  since  the  days  of 
Henry  ii.  this  principle  had  been  held  in  check  by  the  rule  that  no 
one  need  answer  for  his  freehold  except  to  the  King's  writ.  If,  there- 
fore, M.  claimed  to  hold  of  A.  the  land  of  which  X.  was  seised,  M.  had 
to  obtain  from  the  royal  chancery  a  writ  directing  A.  to  entertain  the 
cause,  and  "  do  full  right "  in  it  (hreve  de  recto  tencndo).  Such  a  writ 
contained  a  threat  that,  if  the  lord  made  default,  the  King's  sheriff 
would  interfere,  and,  as  a  matter  of  fact,  it  was  in  general  easy  for 
either  litigant  to  procure  a  removal  of  the  cause  first  into  the  County 
Court,  and  then  into  a  Court  held  by  the  King's  justices.  Also  the 
King's  Court  began  to  provide  the  claimants  of  land  with  numerous 
actions,  which,  while  in  theory  they  were  possessory,  and  justified  by 
the  principle  that  the  King  himself  will  protect  the  freeholder  in  his 
seisin,  could  in  practice  be  used  as  substitutes  for  the  old  proprietary 
action  brought  in  the  lord's  court  by  the  writ  of  right.  The  abolition 
of  military  tenures,  the  fall  in  the  value  of  money,  and  the  consequent 
depreciation  of  the  old  rents  due  from  freeholders,  obliterated  the 
importance  of  mesne  tenure,  and  accomplished  the  long  process  which 
had  been  reducing  the  feudal  courts  to  insignificance.  Still,  until  the 
abolition  of  the  real  actions  in  1833,  the  purely  proprietary  action  for 
land,  "  the  writ  of  right,"  was  one  which  in  theory  should  have  been 
commenced  and  prosecuted  in  the  court  of  that  lord  (if  any)  of  whom 
the  successful  litigant  would  hold  the  debateable  tenement. 

The  feudal  court  was  also  competent  to  entertain  a  personal  action, 
such  as  debt  or  trespass  against  a  tenant  of  the  manor;  but  in  some 
way  that  has  not  been  fully  explained,  its  competence  in  this  region 
was,  like  that  of  the  County  and  Hundred  Courts,  confined  to  causes 
in  which  no  more  than  forty  shillings  were  claimed,  so  that  here  again 
it  suffered  by  the  infiux  of  gold  and  silver.  It  seems  possible  that 
this  restriction  was  brought  about  by  a  clause  in  the  Statute  of 
Gloucester  (6  Edw.  i.  c.  8). 

If  for  a  while  we  leave  out  of  account  the  villeins  and  the  villein 
tenements,  these  were  the  main  powers  of  a  court  held  by  a  lord  who 
had  no  special  rights  of  justice,  no  franchises,  granted  to  him  by  the 
king.  But  very  often  the  lord  was  a  franchise-holder.  The  juris- 
dictional franchises  were  of  various  kinds,  extending  upwards  to  those 
of  the  palatine  earl.  Not  unfrequently  the  lord  had  some  criminal  or 
penal  justice,  in  particular  the  franchise  of  infangthief,  or  right  to 
hang  thieves  if  they  were  taken  within  his  precinct  in  the  act  of  theft, 
at  all  events  if  they  were  his  own  men.  But  the  franchise  that  is  of 
most  interest  in  this  present  context  is  the  lowly  but  very  common 
franchise  known  as  "view  of  frankpledge."  In  this  case  the  lord 
claimed  to  exercise  in  his  court  certain  powers  which,  according  to  the 
general  law,  were  exercised  by  the  sheriff  in  his  tourn,  namely,  (1)  the 
right  and  duty  of  seeing  that  all  the  men  who  ought  to  be  in  frank- 
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pledge  were  in  frankpledge,  and  taking  the  consequent  amercements; 
and  (2)  the  right  and  duty  of  holding  what  we  might  call  a  police 
court,  wherein  a  jury  made  presentments  both  of  serious  crmies  and 
of  pettier  offences.  In  the  case  of  a  presentment  of  felony,  the  lord, 
like  the  sheriff,  could  only  see  to  the  arrest  of  the  offender ;  many  of 
the  smaller  misdeeds,  brawls,  affrays,  and  public  nuisances  could  be 
punished  on  the  spot  by  amercements.  The  interrogatories  that  were 
set  before  the  jurors  were  known  as  the  articles  of  the  view  of  frank- 
pledge. 

In  the  later  Middle  Ages  a  seignorial  police  court  of  this  sort,  or 
perhaps  we  should  rather  say  a  seignorial  court  when  exercising  these 
police  powers,  gained  the  name  of  a  "  leet,"  and  somewhat  later  of  "  a 
Court  leet."  The  origin  of  this  name  is  exceedingly  obscure.  In 
Domesday  Book  and  some  later  documents  we  find  traces  of  an 
arrangement  which  divided  the  hundreds  of  Norfolk  and  Suffolk  iuto 
sub-districts  that  were  called  "  leets."  For  a  long  time  the  word  seems 
to  be  peculiar  to  eastern  England.  The  lawyere  of  the  fourteenth  and 
fifteenth  centuries  seem  to  adopt  and  disseminata  it  as  a  brief  equivalent 
for  "  the  court  of  the  view  of  frankpledge."  Coke  (4  Inst.  265)  has 
remarked  that  even  in  his  day  the  formal  style  of  what  was  commonly 
called  "a  leet"  or  "a  Court  leet"  was  Curia  vvnut  franci  plcgii. 

The  term  "Court  baron"  seems  originally  to  indicate  any  lord's 
court.  Possibly  in  the  twelfth  century  our  law  was  nearly  taking  the 
turn  which  French  law  sometimes  took,  namely,  that  of  making  a  lord's 
jurisdictional  power  de[>endent  on  his  personal  rank.  It  might  thus 
imve  become  true  that  none  but  a  baron  could  hold  a  court.  But  our 
law  did  not  take  this  tuni ;  it  connected  jurisdiction  with  the  fact  of 
tenure  rather  than  with  the  lord's  rank.  However,  the  men  who  wore 
maintaining  seignorial  courts  were  very  often  Imrons,  for,  unless  a  lord 
had  a  good  many  tenants,  a  court  would  Ije  more  trouble  than  profit, 
and  so  a  usage  which  sjjoke  of  a  seignorial  court  as  a  baron's  court,  or 
Court  baron  (in  old  French,  In  rourt  Ic  baron),  was  not  unnatural. 

The  vigorous  attempts  made  by  Edward  I.  to  resume  into  its  own 
hands  those  franchises  which  the  lords  wore  exercising  without  sufticiont 
warrant  established  a  sharp  contrast  Ijotween  the  Court  baron  and  the 
Court  leet.  It  was  settled  law,  and  law  that  the  king  was  strenuously 
endeavouring  to  enforce,  that  the  view  of  frankpledge  and  its  attendant 
police  jurisdiction  were  franchisas  which  could  only  be  claimed  by  royal 
grant,  or  by  a  prescription  which  went  behind  the  time  of  memory.  On 
the  other  hand,  without  specialty  or  prescription,  the  lord  of  a  manor 
had,  as  we  have  Siiid,  a  cerUiin  civil  jurisdiction  over  his  tenants.  Thus 
in  legal  theory  the  Court  leet  is  distinguished  from  the  Court  baron 
both  by  its  origin  and  by  its  competence.  Moreover,  in  the  Court 
baron  the  suitors  were  the  judges  or  "doomsmen."  The  lord  or  his 
steward  would  preside  there,  but  to  make  a  judgment  was  the  function 
of  the  assembled  suitors:  Curia  domini  debet  /nccre  indicia  et  non 
domimis.  It  is  to  be  remembered  that  the  procedure  traditional  in 
these  old  local  courts  came  down  from  a  time  which  knew  no  trial  by 
jury,  and  looked  for  proof  of  disputed  facts  to  battles  or  ordeals  or  oaths 
with  oath-helpers.  On  the  other  hand,  we  are  told  that  in  the  leet  the 
steward  is  the  only  judge.  In  theory  the  leet,  if  a  seignorial,  is  also  a 
royal  court :  it  is  no  mere  "  Court  baron  "  (lord's  court) ;  and  the  steward 
represents  the  king  "  for  the  day."  Also  the  business  of  the  leet  consists 
for  the  most  part  of  the  employment  of  that  procedure  by  way  of  "  pre- 
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seiitment "  which  involves  the  presence  of  a  jury,  and  which  cannot  be 
traced  beyond  the  days  of  Henry  ii.  Such  a  procedure  left  no  room 
for  "  doomsmen  "  of  the  old  sort. 

The  leet  began  to  lose  its  importance  in  the  fourteenth  century. 
The  courts  held  by  the  justices  of  the  peace  slowly  sucked  away  its 
life-blood.  They  were  modern,  and  it  was  ancient.  There  was  no 
legislation  directed  against  it ;  none  was  necessary ;  and  in  some  cases 
the  practice  of  keeping  up  a  Court  leet  has  endured  until  our  own 
day.  Also,  previously  to  the  great  municipal  reformation  of  1835  there 
were  towns  in  which  the  Court  leet  had  developed  into  something  like 
a  governing  assembly.  It  is  believed  that  in  general  these  were  towns 
which,  either  because  they  were  under  mesne  lords,  or  for  some  other 
reason,  had  been  backward  in  obtaining  chartered  liberties  and  definite 
"incorporation."  In  such  cases  some  of  the  work  which  elsewhere 
would  have  been  done  by  a  common  council  was  done  in  the  Court  leet. 
Manchester  is  an  example  of  a  town  in  which  the  leet  became  important. 
But  this  line  of  development  cannot  be  regarded  as  normal,  and  the  true 
function  of  the  leet,  from  first  to  last,  seems  to  be  what  we  should 
describe  as  the  function  of  a  police  court. 

It  remains  to  notice  that  according  to  established  theory  the  court 
that  a  lord  holds  for  his  freeholders  is  to  be  distinguished  from  that 
which  he  holds  for  his  copyholders,  the  latter  being  spoken  of  as  a 
"  customary  Court."  In  the  twelfth  and  thirteenth  centuries  the  lord's 
power  over  villeins  and  villein  tenements  was  very  great.  So  long  as  he 
neither  killed  nor  maimed  his  "  serfs,"  the  King's  Court  would  not  inter- 
fere between  him  and  them,  nor  would  it  protect  an  unfree  or  base 
tenure.  As  a  matter  of  fact,  however,  the  lord  did  justice  in  liis  court 
upon  and  between  his  villeins,  and  it  is  far  from  clear  that  in  their  civil 
disputes  he  or  his  steward  usually  acted  as  the  sole  judge.  The  early 
manorial  rolls  seem  to  show  us  that  free  men  and  villeins,  freeholders 
and  tenants  of  base  tenure,  attended  the  same  courts  and  got  much  the 
same  kind  of  justice  there.  Personal  serfdom  was  dying  out  in  the 
sixteenth  century,  and  the  tenant  by  base  tenure  under  the  name  of 
copyholder  had  acquired  in  his  tenement  rights  that  were  protected, 
even  against  his  lord,  by  the  action  of  ejectment.  Thenceforward  it 
was  a  question  of  little  moment  whether,  if  litigation  about  copyholds 
were  taken  to  the  lord's  court,  his  steward  would  be  the  only  judge, 
and  the  establishment  of  the  now  accepted  theory  could  do  little  harm. 
When  once  the  King's  Courts  have  opened  their  doors  to  litigation 
about  copyholds,  the  so-called  customary  Court  rapidly  loses  as  a 
matter  of  fact,  though  it  has  never  lost  as  a  matter  of  law,  its  power 
to  entertain  and  determine  such  litigation.  It  continues,  however,  to 
be  the  scene  of  surrenders  and  admittances,  unless  they  are  made  "  out 
of  Court,"  and  a  jury  is  sometimes  sworn  to  make  presentments  as  to 
the  lord's  rights  in  the  customary  tenements,  heriots,  fines,  and  so  forth. 
The  Copyhold  Act  of  1894,  ss.  8.3-85,  has  gone  far  towards  making  a 
customary  Court  a  thing  of  the  past,  by  {e.fj.)  declaring  in  general  terms 
that  a  valid  "  admittance  "  can  be  made  without  holding  a  court. 

[Authorities. — The  historical  view  stated  in  this  article  is  based  upon 
the  Introduction  to  Select  Pleas  in  Manorial  Courts,  vol.  i.  (Selden 
Society,  1888),  where  the  authorities  for  it  are  given.  Much  that  is 
of  historical  value  will  be  found  in  the  older  treatises  on  copyhold 
tenure,  e.g.  those  by  Scriven  and  Watkins.] 
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Court  for  Crown  Cases  Reserved.— See  Ckowx 
Cases  Eeserved. 

Court  of  Chivalry. — This  Court  was  formerly  held  before 
the  Lord  High  Constable  and  the  Earl  Marshal  jointly.  Since  the 
attainder  of  Stafford,  Duke  of  Buckingham,  the  last  hereditary  Con- 
stable, in  1521,  and  the  consequent  extinction  of  the  office  in  its  heredi- 
tary character,  such  civil  matters  as  the  Court  took  cognisance  of  have 
been  heard  by  the  Earl  Marshal  sitting  alone. 

The  Court  had  both  civil  and  criminal  jurisdiction — the  former  being 
that  of  a  Court  of  Honour,  which  redressed  injuries  of  honour  and  cor- 
rected encroachments  in  matters  of  coat-armour,  precedency,  and  other 
distinctions  of  families.  It  was  also  concerned  with  contracts  connected 
with  war  out  of  the  realm,  and  with  respect  to  these  soon  came  into  con- 
flict with  the  ordinary  Courts,  with  the  result  that  it  became  necessary  to 
define  the  boundary  line  between  the  two  jurisdictions.  8  Eich.  ii.  c.  5 
(1384)  enacted,  "  That  all  pleas  and  suits  touching  the  common  law  of  the 
land,  and  which  ought  to  be  examined  and  discussed  by  the  common 
law,  shall  not  hereafter  be  by  any  means  drawn  or  holden  before  the 
Constable  and  Marshal ;  but  that  the  Court  of  the  said  Constable  and 
Marshal  shall  have  that  which  belongeth  to  the  said  Court,"  which  was 
subsequently  laid  down  by  13  Eich.  ii.  c.  2  (1389),  as  "cognisance  of 
contracts  touching  deeds  of  arms  and  of  war  out  of  the  realm,  and  also 
of  things  that  touch  arms  or  war  within  the  realm  which  cannot  be 
determined  nor  discussed  by  the  common  law,  with  other  usages  and 
customs  to  the  same  matters  pertaining."  Where  the  common  law 
could  give  redress  the  Court  had  no  jurisdiction,  and  what  little  it  had 
even  over  foreign  contracts  was  soon  appropriated  by  the  ordinary 
Courts  by  means  of  a  fiction  of  law  which  allowed  the  substitution  of 
an  English  locus  for  the  foreign  one.  The  Court  soon  devoted  itself 
solely  (1)  to  giving  relief  to  such  of  the  nobility  and  gentry  as  thouglit 
themselves  aggrieved  in  matters  of  honour;  and  (2)  keeping  up  tiie 
distinction  of  degrees  and  quality — in  other  words,  it  redresseil  injuries 
of  honour  and  corrected  encroachments  in  matters  of  coat -armour, 
precedency,  and  other  distinctions  of  families  (see  Oldia  v.  Domvillc, 
1695,  Show.  58 ;  IE.  E.  40).  There  was  an  appeal  from  its  decisions 
immediately  to  the  King  in  person.  Although  on  a  point  of  honour 
the  Court  might  give  a  decision  (either  directly  after  hearing  witnesses 
or  on  trial  by  combat),  it  could  never  enforce  its  judgment,  as  questions 
involving  damages  belonged  to  the  conmion  law,  as  also  did  libels  and 
assaults.  In  earlier  days  it  had  a  great  reputation,  especially  during 
the  period  when  English  sovereigns  held  French  territory  (Scroujj  v. 
Groavcnor,  Eot.  Claus.  12  E.  ii.,  m.  4);  but  later  its  reputation  suffered, 
and  the  duties  connected  with  it  fell  "  into  the  hands  of  certain  officers 
and  attendants  upon  this  Court,  called  heralds,  who  consider  it  only  as 
a  matter  of  lucre,  and  not  of  justice  :  whereby  such  falsity  and  confusion 
have  crept  into  their  records  (which  ought  to  be  the  standing  evidence 
of  families,  descents,  and  coat-armour)  that,  though  formerly  some  credit 
has  been  paid  to  their  testimony,  now  even  their  common  seal  will  not 
l)e  received  as  evidence  in  any  Court  of  justice  in  the  kingdom  "  (2  Eoll. 
Ahr.  686).  So  Elackstone  wrote  in  vol.  iii.,  p.  105,  of  the  Commentaries; 
and  the  research  of  modern  antiquarians  amply  confirms  his  statement. 
Even  in  Blackstone's  time  he  speaks  of  this  Court  having  fallen  into 
contempt  and  disuse. 
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The  criminal  jurisdiction  of  the  Court,  except  in  times  of  war,  was 
restricted  to  cases  of  murder  and  other  crimes  committed  by  Englishmen 
abroad.  As  in  civil  matters  so  in  criminal,  the  interference  of  Parlia- 
ment became  necessary,  and  in  1399  (see  1  Hen.  iv.  c.  14)  it  was  again 
restrained. 

In  war  time,  however,  it  became  a  very  powerful  Court,  with  widely 
extended  functions.  It  followed  the  march  of  the  army,  and  dealt 
summarily  with  all  offenders,  acting  practically  as  a  permanent  court- 
martial. 

In  the  event  of  several  wars  proceeding  at  the  same  period,  other 
Constables  and  Marshals  were  appointed  by  the  Crown,  but  generally 
by  express  commission  (Hale,  History  of  the  Common  Law,  p.  40). 

The  extinction  of  the  hereditary  office  of  Constable  in  1521  destroyed 
the  continuity  of  the  Court  in  its  old  form  with  respect  to  military  law, 
administration  of  which  then  passed  into  the  hands  of  persons  specially 
nominated  by  the  Crown,  or  to  commanders-in-chief  empowered  to 
delegate  judicial  authority  (Grose's  Military  Antiquities,  vol.  ii.,  p.  60), 
which  now  takes  the  form  of  courts-martial.  The  Court  has  never  been 
expressly  abolished  by  Act  of  Parliament,  but  the  supplanting  of  its 
criminal  and  martial  jurisdiction,  and  the  decay  of  interest  in  questions 
of  heraldry  have  for  all  practical  purposes  put  an  end  to  it.  See 
Earl  Marshal;  Constable,  Lord  High;  Martial  Law;  Battle 
{Trial  by). 

[Authorities. —  Stubbs,  Const.  Hist.,  vol.  i.,  p.  354;  Blackstone's 
Commentaries,  vol.  iii.,  pp.  105  et  seq.;  Coke's  Institutes ;  and  the  Official 
Mamcal  of  Military  Law,  c.  2. 

Court  of  Claims. — A  Court  (or,  strictly,  a  Commission) 
appointed  by  the  Sovereign  to  inquire  into  all  claims  to  perform  services 
at  the  coronation.  The  first  Court  on  record  is  that  held  in  1377  to 
consider  claims  concerning  the  coronation  of  Richard  ii.,  and  was  pre- 
sided over  by  John  of  Gaunt,  by  virtue  of  his  office  of  Lord  High  Steward. 
In  the  years  following,  before  each  coronation,  a  Lord  High  Steward 
was  appointed,  but  there  is  no  record  of  any  claims.  Henry  vii.  put  the 
office  into  commission,  but  no  claims  are  recorded  as  being  made. 
Henry  viii.  appointed  special  Commissioners — making  no  mention  of  the 
Steward's  office — to  hear  claims,  and  this  appointment  may  be  regarded 
as  constituting  the  first  Court  of  Claims.  Erom  the  time  of  Henry  viii.  to 
the  present  day  every  sovereign  has  appointed  a  Court  of  Claims  previous 
to  his  coronation.  The  work  of  the  Court  is  best  gathered  from  the  most 
recent  proclamation  (June  26, 1901):  "Eorasmuch  as  by  ancient  customs 
and  usages  of  this  realm,  as  also  in  regard  of  divers  tenures  of  sundry 
manors,  lands,  and  other  hereditaments,  many  of  our  loving  subjects  do 
claim  and  are  bound  to  do  and  perform  divers  services  on  the  3d  day,  and 
at  the  time  of  the  coronation,  as  in  times  precedent  their  Ancestors  and 
those  from  whom  they  claim  have  done  and  performed  at  the  corona- 
tions of  our  famous  progenitors  and  predecessors,  Kings  and  Queens  of 
this  realm,  we  therefore  of  our  princely  care  for  the  preservation  of  the 
lawful  rights  and  inheritances  of  our  loving  subjects  whom  it  may 
concern.  Have  thought  fit  to  give  notice  and  publish  our  resolution 
therein,  etc."  The  proclamation  then  proceeds  to  indicate  as  members 
of  the  Commission,  inter  alia,  practically  all  the  ceremonial  officers  of 
State,  the  Lord  Chancellor,  the  Archbishops,  the  Secretaries  of  State, 
several  Irish  and  Scotch  nobles,  and  the  three  Chief  Judges,  the  quorum 
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being  fixed  at  five.  The  Commission  is  restricted  to  claims  concerning 
the  ceremony  in  Westminster  Abbey  only,  those  concerned  with  West- 
minster Hall  being  expressly  excluded. 

The  Lord  Chancellor  was  chosen  President  of  the  Court.  The  only 
other  non-legal  members  of  the  Commission  who  ever  sat  were  the  Lord 
President  of  the  Council,  the  Earl  Marshal,  and  the  Lord  Chamberlain. 
The  Clerks  of  the  Court  were  the  Clerk  of  the  Crown  and  the  Registrar 
of  the  Privy  Council. 

As  the  last  sitting  of  a  Court  of  Claims  had  taken  place  more  than 
sixty  years  ago,  there  was  no  person  present  who  could  speak  of  pro- 
cedure, and  to  complicate  matters  further  no  written  records  of  any 
detail  were  in  the  custody  of  any  public  office.  In  order  to  facilitate  the 
hearing  the  Commissioners  passed  certain  resolutions  at  their  first 
meeting,  to  the  effect  that — 

(1.)  Petitioners  need  not  appear  in  person  unless  summoned. 

(2.)  Petitioners  may  appear  by  counsel,  solicitors,  or  agents. 

(3.)  Petitioners  who  prove  the  admission  of  an  1838  claim  will  have 
such  claim  admitted  forthwith  by  the  Court,  proWded  that  (a)  the 
petitioner  can  show  that  he  is  tlie  representative  of  the  1838  claimant, 
and  (b)  that  there  is  no  counter-claim. 

(4.)  Petitioners  should  give  notice  whether  they  intend  to  appear  in 
person  or  by  counsel,  solicitor,  or  agent. 

The  Court  also  issued  a  memorandum  that  it  proposed  to  accept  as 
correct  (for  present  purposes)  any  facts  stated  in  a  petition,  unless  the 
accuracy  of  these  were  challenged  by  a  counter-claimant,  or  that  it  would 
be  satisfied  (a)  with  a  statutory  declaration,  to  be  made  by  the  petitioner 
or  his  solicitor,  as  to  the  correctness  of  any  alleged  pedigrees,  or  of  any 
facts  set  out  in  a  petition,  where  such  pedigree  or  facts  are  disputed ; 
(b)  with  certificates  of  births,  deaths,  and  marriages,  where  the  parties 
are  called  upon  to  prove  them. 

It  is  difficult  to  state  with  any  exactness  what  principles  of  evidence 
were  followed  by  tlie  Court.  From  the  nature  of  many  cases  strict  rules 
of  law  would  liave  put  most  of  the  petitioners  out  of  Court,  and  thereby 
inflicted  obvious  hardship.  Generally  the  rules  obtaining  in  peerage 
cases  seem  to  have  been  adopted,  but  with  considerable  relaxation  where 
this  seemed  equitable,  especially  in  matters  of  custody  of  documents,  the 
president  observing :  "  We  will  not  entjuire  too  narrowly  where  you  get 
the  evidence  from."  The  best  course  for  a  claimant  is  to  appear  by 
counsel  and  to  put  in  a  printed  case,  backed  by  an  appen(Hx  of  the 
documentary  evidence  he  proposes  to  adduce.  This  clears  the  air  and 
enables  the  Court  to  get  a  quicker  and  more  comprehensive  view  of  the 
facts.  In  addition  to  tlie  usual  documentary  evidence  admitted  in  peerage 
cases,  MSS.  from  the  British  Museum,  Heralds'  College  Records  and  the 
works  of  the  old  historians  were  accepted ;  and  departing  from  usual 
custom,  agreed  translations  of  Coronation  Kolls  were  admitted  without 
the  oral  evidence  of  the  translator.  It  would  seem  the  safer  plan,  where 
strict  proof  can  be  made,  to  do  this,  and  only  to  fall  back  on  secondary  and 
doubtful  methods  when  better  cannot  be  employed. 

The  following  claims  were  made  as  of  right : — 

1.  The  Barons  of  the  Cinque  Ports. — To  be  assigned  a  station  within 
the  Abbey  in  attendance  on  the  King,  and  to  retain  undisturbed  their 
ancient  privileges.     Allowed  to  carry  a  canopy. 

2.  The  Heralds  of  Scotland. — To  attend.  Allowed,  but  no  duties 
assigned. 
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3.  Ulster  King  of  Arms  and  Athlone  Pursuivant. — To  be  assigned 
their  usual  places.     Allowed,  but  no  duties  assigned. 

4.  Lord  Mayor  of  London. — To  attend  and  bear  the  crystal  sceptre  or 
mace,  etc.,  and  to  have  certain  fees.  Allowed  to  attend  and  bear  the 
crystal  mace;  further  claims  excluded  by  the  terms  of  the  royal 
proclamation. 

5.  Usher  of  the  White  Rod  of  Scotland. — By  the  Walker  Trustees  as 
representatives  of  the  eventual  heiress.  To  attend  by  deputy  (to  be 
approved  by  the  King).    Allowed,  but  no  duties  assigned. 

6.  Hereditary  Standard  Bearer  of  Scotland. — To  attend  and  carry  the 
Boyal  Standard  (three  claimants).  Allowed  to  Henry  Scrymgeour- 
Wedderburn,  Esq.,  only. 

7.  To  Carry  the  Great  Spurs  (three  claimants). — The  Court  held 
that  no  sufficient  evidence  had  been  adduced  as  to  the  nature  of  the 
said  office  or  hereditary  privilege,  and  therefore  adjudged  that  none  of 
the  petitioners  had  made  out  a  case.  [Note. — This  claim  undoubtedly 
failed  owing  to  want  of  proof  of  the  nature  of  the  office,  and  any 
hereditary  privilege.] 

8.  The  Lord  Great  Chamberlain  of  England  (three  claimants). — 
l^Note. — This  case  having  been  referred  by  the  Crown  to  the  Committee 
for  Privileges  of  the  House  of  Lords,  the  Court  did  not  consider  it.  See 
Chamberlain,  Loud  Great.] 

9.  To  Provide  a  Glove  for  the  King's  Hand  (two  claimants). — Claim 
of  the  Duke  of  Newcastle  allowed  as  Lord  of  the  Manor  of  Worksop. 

10.  Lord  High  Constable  of  Scotland. — To  attend  and  walk  in  the 
procession.  Allowed  to  the  Earl  of  ErroU;  claimant  to  have  a  new 
baton  as  equipment. 

11.  Archbishop  of  York. — To  crown  the  Queen  Consort,  and  to  act  as 
deputy  for  the  Primate,  if  absent.  \_Note. — This  claim  was  withdrawn, 
the  King  having  signified  his  pleasure  in  the  matter.] 

12.  Bishop  of  Durham. — To  support  their  Majesties.     Allowed. 

13.  Bishop  of  Bath  and  Wells. — To  support  their  Majesties. 
Allowed. 

14.  The  Dean  and  Chapter  of  Westminster. — To  instruct  the  Kino- 
and  Queen  in  the  rites  and  ceremonies,  and  to  assist  the  Primate. 
Allowed  with  variations  as  to  the  keeping  of  the  coronation  robes. 

15.  Lord  High  Steward  of  Ireland. — Earl  of  Shrewsbury.  To  attend 
and  carry  a  white  staff.     Allowed. 

16.  Clerk  of  the  Crown. — To  attend  for  the  purpose  of  obtaining 
information  to  compile  the  Coronation  Roll.     Allowed. 

No  orders  were  made  in  the  following  cases : — The  Sheriff  of  tlie 
City  of  London,  to  attend.  Sir  A.  H.  Seton-Steuart,  to  exercise  the 
office  of  Hereditary  Armour-Bearer.  Sir  H.  P.  Burrard,  to  be  allowed 
the  Commission  of  Bow-Bearer.  James  Thorne  (calling  himself  Lord 
de  Morley)  and  G-.  E.  S.  Lane-Fox,  the  Marshalship  of  Ireland. 

Another  class  of  cases  in  which  no  claim  of  right  was  made  was 
referred  by  the  Court  to  the  Ceremonial  Committee  without  being 
adjudicated  upon,  e.g.  carrying  the  Orb,  the  Sword  of  State,  etc. 

Another  class  of  cases  was  excluded  by  the  terms  of  the  Proclamation,. 
e.g.  Chief  Butler,  King's  Champion,  etc. 

In  considering  the  decisions  of  the  Court  it  must  be  borne  in  mind 
that  the  Commissioners  in  no  sense  constituted  a  Court  of  justice.  They 
were  merely  a  body  appointed  by  the  Sovereign  to  advise  him  (and  such 
advice  might  be  taken  or  not  at  pleasure)  on  matters  of  ceremonial 
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connected  with  his  prerogative  and  specifically  referred  to  them.  In 
one  case,  i.e.  of  the  Archbishop  of  York,  the  King  expressed  his  pleasure 
during  the  proceedings,  and  the  petition  was  not  further  considered ;  in 
another  (Lord  Great  Chamberlain)  the  case  was  taken  out  of  the  hands 
of  the  Court  and  sent  to  the  Committee  for  Privileges  of  the  House  of 
Lords. 

For  authorities,  see  generally  Legg's  English  Coronation  Records, 
Wollaston's  Court  of  Claims,  and  Coronation  Bolls  in  the  Public  Eecord 
Office. 

Court  of  Forest.— See  Forest. 

Court  of  Marches. — The  Court  of  "  the  Lord  President  of 
the  Marches  "  was  created  in  the  fifteenth  century  by  royal  authority, 
probaljly  by  Edward  iv.  The  object  of  its  foundation  was  to  set  up  a 
royal  jurisdiction  in  those  portions  of  Wales  and  the  marches  where  the 
royal  writ  did  not  run.     It  had  its  seat  at  Ludlow  Castle. 

The  Court  had  admitted  power  to  hold  pleas  of  damages  or  debt  to 
£50,  but  not  beyond  that  amount,  as  is  shown  by  the  case  of  Powel  v. 
Sheen,  1617,  Cro.  Car.  531,  in  which  a  prohibition  was  granted  by  the 
Court  of  King's  Bench  against  the  execution  of  a  judgment  for  100  marks 
on  account  of  damage  sustained  in  a  riot  and  battery,  the  plaintiff  having 
claimed  £1000.  It  was  argued  by  the  King's  Attorney  for  the  Marches 
that  the  Court  could  hold  any  plea  of  riot  or  misdemeanor  as  could  the 
Star-Chamber,  but  the  answer  was:  "Although  the  Star-Chamber  of 
late  time  hath  used  to  decree  damages  to  the  party,  and  the  legality 
thereof  hath  not  been  questioned,  being  a  supreme  Court,  it  doth  not 
therefore  follow  that  other  Courts  may  assume  unto  themselves  such 
a  jurisdiction."  On  other  points  as  to  the  jurisdiction  of  the  Court,  see 
Cro.  Car.  558,  595. 

It  was  also  an  administrative  council,  exercising  functions  somewhat 
in  the  nature  of  Privy  Council  work,  being  held  resixtnsible  for  the  peace 
of  the  Welsh  border.  It  interfered  to  some  extent  in  ecclesiastical 
matters  also. 

It  consisted  of  a  president,  vice-president,  and  a  Council ;  and  had 
certain  subordinate  officers.  It  was  recognised  in  and  continued  by  the 
34  &  35  Hen.  viii.  c.  26,  s.  41,  and  in  Tudor  and  Stuart  times  played  an 
important  part  in  the  government  of  Wales.  It  was  abolished  by  the 
Act  1  Will.  &  Mary,  c.  27.     (See  further  the  article  Wales.) 

[Authorities. — The  records  of  the  Court  are  still  for  the  most  part 
unpublished.  See  Clive,  History  of  Ludlow,  for  an  account  of  the  Presi- 
dents of  the  Marches. 

Court  of  the  IVIarshalsea.— This  Court,  the  official  title 
of  which  was  "  Plac'  corona3  auhc  hospitii  dom'  Kegis  coram  Seneschallo 
and  Marischallo,"  was  held  jointly  by  the  Steward  and  the  Marshal  of 
the  King's  Household.  At  common  law  their  jurisdiction  was  particular 
and  limited,  and  extended  only  to  pleas  of  the  Crown  dealing  with  debt, 
covenant,  and  trespass  vi  et  armis,  but  not  with  any  other  personal 
action  nor  any  real  or  mixed  action.  As  to  persons  in  respect  of  debt 
or  covenant  both  parties  were  to  be  of  the  King's  Household,  but  as  to 
trespass  one  only  need  be  of  the  Household  (Fleta,  lib.  2,  c.  3).  The 
Court  was  a  wandering  one,  and  its  area  of  jurisdiction  extended  over  a 
circuit  of  twelve  miles  from  the  King's  lodgings.  The  Court,  though 
VOL.  IV.  11 
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established  originally  to  deal  with  the  private  quarrels  of  the  Household 
and  to  retain  the  King's  servants  at  his  side,  soon  endeavoured  to  extend 
its  jurisdiction,  and  persistently  interfered  with  actions  and  persons  with 
which  it  had  no  legal  concern.  As  a  result  of  this  encroachment,  in 
1345  the  Act  of  18  Edw.  iii.  c.  27,  was  passed,  and  the  jurisdiction  of  the 
Court  strictly  limited,  its  procedure  being  carefully  defined  and  clearly 
laid  down.  It  was  found  more  convenient  in  course  of  time  to  have 
a  permanent  Court,  consequently  Charles  i.  erected  the  Palace  Court, 
sitting  permanently  at  Westminster,  and  with  the  same  jurisdiction 
as  the  Court  of  the  Marshalsea.  This  Court,  jointly  with  that  of  the 
Marshalsea,  was  held  weekly  for  all  causes  under  £20  in  the  borough 
of  South wark,  and  from  it  a  writ  of  error  lay  to  the  Court  of  King's  Bench. 
Both  jurisdictions  were  abolished  in  1849  by  12  &  13  Vict.  c.  101,  s.  13, 
the  previous  work  in  smaller  matters  being  assigned  to  the  newly  estab- 
lished County  Courts,  and  the  more  important  to  the  Court  of  Common 
Pleas. 

The  whole  of  the  law  relating  to  this  Court  is  comprehensively 
reviewed  in  the  case  of  The  Marshalsea,  1613,  10  Co.  Ptep.  68&,  all  the 
early  authorities  being  cited  and  explained. 

See  Board  of  Green  Cloth  ;  Palace  Court. 

Court  of  Passage. — See  Passage  Court  of  Liverpool. 

Court  of  Requests. — The  Court  of  Eequests  was  a  minor 
Court  of  equity  held  before  the  Lord  Privy  Seal.  It  ceased  to  exist  in 
41  Eliz.  (see  Spence,  EquitaUe  Jurisdiction,  i.  p.  352 ;  3  Black.  Com.  50, 
4  Inst.  97,  and  16  Car.  l  c.  10).  There  were  also  other  inferior  local 
Courts  called  Courts  of  Eequest,  now  abolished  or  obsolete  (see  9  &  10 
Vict.  c.  95;  and  3  Stephen,  Com.,  11th  ed.,  p.  303). 

Court  of  Summary  Jurisdiction  is  defined  by  the 

Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  s.  13  (11),  as  "any  justice 
or  justices  of  the  peace,  or  other  magistrates,  by  whatever  name  called, 
to  whom  jurisdiction  is  given  by,  or  who  is  authorised  to  act  under,  the 
Summary  Jurisdiction  Acts,  whether  in  England,  Wales,  or  Ireland,  and 
whether  acting  under  the  Summary  Jurisdiction  Acts,  or  any  of  them, 
or  under  any  other  Act,  or  by  virtue  of  his  commission,  or  under  the 
common  law."  The  definition  is  open  to  criticism,  because  justices  as 
such  derive  their  jurisdiction  solely  from  statute  or  commission, 
though  their  predecessors,  the  conservators  of  the  peace,  may  have 
had  some  common-law  powers.  A  Court  of  summary  jurisdiction 
is  distinct  from  a  Petty  Sessional  Court  {q.v.).  The  effect,  if 
not  the  intention,  of  the  definition  is  to  make  justices  of  the  peace, 
when  acting  in  exercise  of  any  of  the  authorities  of  which  they  have 
not  been  shorn  by  the  Local  Government  Acts  of  1888  and  1894,  with 
reference  to  a  subject-matter  which  is  not  indisputably  administrative 
{e.g.  in  the  joint  control  of  the  county  police),  a  Court  of  summary 
jurisdiction;  and  they  are  subject,  in  part  at  least,  if  not  wholly, 
to  the  procedure  and  rules  as  to  appeal  contained  in  the  Summary 
Jurisdiction  Acts.  It  has  been  held  that  the  definition  of  "  Court  of 
summary  jurisdiction  "  applies  to  justices  acting  (1)  for  the  enforcement 
of  poor-rates  {Fourth  City  Mutual  Building  Society  v.  East  Ham  Church- 
ivardens,  etc.,  [1892]  1  Q.  B.  661);  (2)  in  excise  and  bastardy  cases.  It 
does  not  apply  to  justices  when  acting  for  the  grant  or  renewal   of 
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licences  to  sell  intoxicants  {Boulter  \.  Kent  Justices,  [1897]  A.  C.  556),  nor 
as  to  appeals  against  orders  to  remove  a  pauper  (E.  v.  SornersctsJvirc  JJ., 
1889,  22  Q.  B.  D.  625),  nor  under  sec.  299  of  the  Lunacy  Act,  1890 
{Re  Bethell,  1899,  63  J.  P.  453),  nor  to  justices  sitting  for  the  review  of 
jury  lists  {Hagmaier  v.  Willesdcii  Overseers,  [1904]  2  K.  B.  316);  and  it 
would  seem  not  to  apply  to  justices  holding  preliminary  inquiries  as  to 
indictable  offences. 

See  Justice  of  Peace  ;  Summaky  Jurisdiction. 

Court  or  a.  Judg^e. — The  expression  "Court  or  a  judge  "  is 
one  which  occurs  frequently  throughout  the  Rules  of  the  Supreme  Court. 
These  words  have  been  the  subject  of  judicial  interpretation  in  several 
cases.  "  The  rule  authorised  the  application  to  *  the  Court  or  a  judge ' 
because  it  was  meant  to  apply  to  all  the  Divisions,  and  sometimes  in  the 
Common  Law  Divisions  it  was  not  always  possible  to  get  a  judge  in 
chambers  "  {per  Jessel,  M.R.,  Frcason  v.  Loe,  1877,  26  W.  R.  138).  "  Court 
or  a  judge"  means  the  Court  sitting  in  Ixinc  (see  Ban'c),  or  a  judge  at 
chambers  {q.v.)  representing  the  Court  in  banc  {per  Brett,  J. A.,  Baler  v. 
Oakes,  1877,  2  Q.  B.  D.  175).  "  On  the  whole,  1  think  that  the  words, 
*  The  Court  or  judge  before  whom  any  such  matter  or  proceeding  has 
Ijeen  heard  or  shall  be  depending,'  include  any  judge  exercising  juris- 
diction on  the  subject,  and  therefore  a  judge  at  chambers "  (;jer 
Grove,  J.,  Clover  v.  Adams,  1881,  6  Q.  B.  D.  624).  "It  is  well  recog- 
nised that  the  phrase  always  includes  a  judge  at  chamljers,  unless  there 
is  some  express  enactment  limiting  the  meaning  of  the  phrase "  {per 
Brett,  M.R.,  J)alloio  v.  Garrold,  1884,  54  L.  J.  Q.  B.  78).  "The  case  of  a 
single  judge  sitting  in  Court  is  included  under  the  term  '  Court,'  and 
'judge'  can  only  mean  a  judge  sitting  in  chamljers"  (/>cr  Hiuldleston,  B., 
Salm  Kyrhurrj  v.  Fosnanshi,  1884,  13  Q.  B.  D.  222).  "When  the  rules 
say  '  the  Court  or  a  judge,'  it  is  understood  that  '  the  Court '  means  a 
judge  or  judges  in  open  Court,  and  a  judge  means  a  judge  sitting  in 
chambers"  {jjer  Kay,  LJ.,  In  re  B.,  [1892]  1  Ch.  463). 

The  effect  of  the  phrase  "  Court  or  a  judge,"  therefore,  is  that,  wher- 
ever it  is  used,  a  judge  can  disjwse  of  the  application  either  in  Court  or 
in  chambers ;  whilst  the  omission  of  the  words  "  or  a  judge  "  expressly 
confines  the  jurisdiction  to  the  Court  {per  Brett,  J.A.,  Baker  v.  Oakes, 
1877,  2  Q.  B.  D.  173;  and  see  Smceton  v.  Collier,  1847,  1  Ex.  457;  In  re 
Davidson;  Ex  parte  Davulmn,  [1899]  2  Q.  B.  103).  Thus  in  Freason  v. 
Loe  {uhi  siqyra),  a  case  of  an  application  to  dismiss  for  want  of  prosecu- 
tion, Jessel,  M.R.,  said,  "  In  this  Division  the  application  was  often  made 
in  chambers,  and  it  was  generally  best  that  it  should  be  so,  but  such  a 
course  was  not  obligatory."  The  option  thus  given  to  a  suitor  is,  it  is 
submitted,  far  more  reasonable  than  an  attempt  to  lay  down  hard-and- 
fast  rules  defining  what  applications  shall  be  made  in  Court  and  what 
in  chambers.  In  the  Chancery  Division,  where  every  order  is  in  theory 
the  order  of  the  judge,  it  is  especially  valuable.  Thus,  to  give  a  familiar 
instance,  it  is  the  usual  practice  in  the  Chancery  Division  that  opposed 
applications  for  the  appointment  of  receivers  should  be  made  by  motion 
in  open  Court ;  but  this  practice  is  not  so  stringent  and  inelastic  as  to 
prevent  such  applications  being  made  in  proper  cases  in  chambers.  Any 
abuse  of  the  power  to  resort  to  the  alternative  process  can  be  met  by  the 
power  of  the  Court  in  its  discretion  to  mulct  a  party  unreasonably  resort- 
ing to  the  more  expensive  method  of  procedure  of  the  extra  costs  thereby 
occasioned. 
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In  some  cases,  even  where  the  rules  provide  for  the  application  being 
made  to  "  the  Court  or  a  judge,"  the  usual  course  of  the  Court  prescribes 
one  method  in  preference  to  the  other.  Thus  in  Davis  v,  Galmoye,  1888, 
39  Ch.  D.  322,  it  was  laid  down  by  Cotton,  L.J.,  that  in  the  Chancery 
Division  it  was  better  that  an  application  for  leave  to  issue  a  writ  of 
attachment  should  be  dealt  with  in  open  Court,  and  that  therefore  it 
should  be  made,  not  by  summons,  but  by  motion.  And  the  same  principle 
was  recognised  in  In  re  B.,  [1892]  1  Ch.  459,  where  it  was  held  that, 
though  a  Master  in  Lunacy  who  is  holding  an  inquisition  of  lunacy  has 
power  to  order  a  writ  of  attachment  to  issue  against  an  alleged  lunatic 
for  the  purpose  of  enforcing  his  attendance,  yet  in  ordinary  cases  he 
ought  to  refer  the  matter  to  the  Court  in  Lunacy,  On  the  other  hand, 
the  practice  in  the  King's  Bench  Division  of  the  judge  in  chambers 
giving  leave  to  issue  a  writ  of  attachment  was  sanctioned  by  a  Divisional 
Court  in  Salm  Kyrhurg  v.  Posnansid,  1884,  13  Q.  B.  D.  218 ;  Amstell  v. 
Lesser,  1885,  16  Q.  B.  D.  187.  The  difference  between  the  practice 
followed  in  the  two  Divisions  is  readily  explicable  by  the  fact,  that  in 
the  Chancery  Division  a  summons  is  in  the  first  instance  heard  by  the 
master  and  by  him  referred  to  the  judge,  whereas  in  the  King's  Bench 
Division  the  terms  of  .Order  54,  r.  12  (a),  in  express  terms  preclude  a 
master  from  hearing  an  application  relating  to  the  liberty  of  the  subject, 
and  such  an  application  comes  directly  before  the  judge. 

By  Order  54,  r.  12,  a  master  in  the  King's  Bench  Division,  or  a 
registrar  in  the  Probate,  Divorce,  and  Admiralty  Division,  may  exercise 
all  such  jurisdiction  as  may  be  exercised  by  a  judge  at  chambers,  with 
certain  specified  exceptions.  Thus  a  master  may  dispose  of  an  inter- 
pleader summons  in  a  summary  manner  under  Order  57,  r.  8.  Such 
an  order,  however,  is  not  an  order  made  by  "  the  Court  or  a  judge  "  so 
as  to  preclude  an  appeal  from  his  decision  under  Order  57,  r.  11,  and 
accordingly  an  appeal  lies  from  such  a  decision  to  the  judge  ( Webb  v. 
Shaiv,  1886,  16  Q.  B.  D.  658 ;  Bryant  v.  Beading,  1886,  17  Q.  B.  D.  128). 

The  power  given  to  "  the  Court  or  a  judge  "  cannot  be  delegated  to  a. 
master.  Thus,  where  a  discretion  as  to  costs  is  given  to  the  Court  or 
a  judge,  the  exercise  of  such  discretion  cannot  be  delegated  (Lanibton  v. 
Parkinson,  1887,  35  W.  E.  545).  See,  too,  In  re  Donistliorpe  and  Tlie 
M.  S.  &  L.  Bly.  Co.,  [1897]  1  Q.  B.  671,  where  it  was  held  that  an  issue 
under  sec.  41  of  the  Eegulation  of  Eailways  Act,  1868,  31  &  32  Vict. 
c.  119,  must  be  settled  by  the  judge  in  person,  and  that,  except  by 
consent,  a  master  has  no  jurisdiction.  In  the  Chancery  Division,  inas- 
much as  every  order  made  in  chambers  is  in  theory  an  order  of  the- 
judge,  though  not  personally  pronounced  by  him,  a  master  can  make  an 
order  which,  by  the  rules,  can  be  made  by  "  the  Court  or  a  judge,"  as  e.g. 
one  under  Order  26,  r.  1,  for  these  words  do  not  mean  only  the  judge  in 
person  {Lloyd's  Bank  v.  Princess  Boyal  Colliery  Co.,  1900,  48  W.  E.  427)> 

See  Judge  at  Chambers. 

[Annual  Practice,  1907,  vol.  ii.  p.  76.] 

Courts,  Inferior,  Superior.— See  Inferior  Courts; 
Supreme  Court. 

Courts  -  IVIartial. — Courts-martial  are  Courts  constituted 
under  statutory  authority  with  jurisdiction  to  try  offences  committed 
by  persons  subject  to  military  law ;  and  these  offences  may  be  either 
crimes  under  the  ordinary  law,  or  purely  military  offences  against  the^ 
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law  established  for  the  government  and  discipline  of  the  army  and  navy. 
The  Acts  under  which  the  Courts  are  constituted  are  the  Army  Act, 
1881,  44  &  45  Vict.  c.  58,  continued  by  the  Annual  Army  Acts,  and  the 
Naval  Discipline  Acts,  1866  and  1884  (29  &  30  Vict.  c.  108,  and  47  &  48 
Vict.  c.  39). 

For  the  persons  who  are  subject  to  the  jurisdiction  of  these  Courts, 
see  articles  Army  and  Military  Law,  and  sees.  175-184  of  the  Army  Act, 
1881 ;  sees.  87-91  and  sees.  6  and  13  of  the  Naval  Discipline  Act,  1866,  and 
Naval  Volunteers  Act,  1853,  16  &  17  Vict.  c.  73,  s.  17,  and  the  Royal 
Naval  Reserve  (Volunteer)  Act,  1859,  22  &  23  Vict.  c.  39,  s.  15. 

All  offences  against  the  ordinary  law  are  punishable  under  the  Army 
Act.  The  offences  against  the  military  law  are  set  out  in  Part  I.  of  the 
Army  Act,  and  in  sees.  2-44  of  the  Naval  Discipline  Act,  1866.  Both 
classes  of  crimes  may  be  tried  under  the  Army  Acts  by  court-martial  at 
any  place  either  within  or  without  His  Majesty's  dominions  if  it  is 
within  the  jurisdiction  of  an  officer  authorised  to  convene  general  courts- 
martial — that  is,  courts-martial  wliich  have  the  power  to  award  the 
punishments  of  penal  servitude  and  death,  and  try  an  officer — wherever 
the  offence  has  been  committed.  Rut  in  regard  t^  certain  crimes  against 
the  ordinary  law  the  jurisdiction  is  restricted.  Thus,  under  sec.  41,  the 
offences  of  treason,  treason-felony,  murder,  manslaughter,  or  rape  cannot 
be  tried  by  court-martial  if  tliey  are  committed  in  the  United  Kingdom, 
or  in  any  place  in  His  Majesty's  dominions  (other  than  Gibraltar)  which 
is  less  than  one  liundred  miles  in  a  straight  line  from  some  city  or  town 
where  they  might  be  tried  by  a  competent  civil  Court,  unless  on  active 
service.  Under  the  Naval  Discipline  Act,  1866  (s.  45),  the  offences 
against  military  law,  specified  in  sees.  2-44,  committed  anywhere  l»y 
persons  subject  to  the  Act,  may  be  tried  and  punished  by  court-martial. 
Offences  against  the  ordinary  criminal  law  may  be  so  tried  if  committed 
anywhere  out  of  the  United  Kingdom,  or  in  any  harbour,  haven  or 
creek,  or  on  any  lake,  or  river,  or  anywhere  within  Admiralty  jurisdic- 
tion or  in  any  of  His  Majesty's  establislmients  mentioned  in  sec.  46, 
whether  in  or  out  of  the  United  Kingdom.  U  committed  elsewhere,  they 
cannot  be  tried  under  the  Act. 

The  punishment  of  these  offences  is,  sjieaking  generally,  the  same  as 
that  inflicted  by  a  civil  Court;  but  see,  for  modifications,  sec.  44  of  the 
Army  Act,  and  sec.  45  of  the  Naval  Discipline  Act,  where  certain  graver 
offences,  as  treason  and  murtler,  or  manslaugliter,  are  separately  dealt 
with.  The  less  serious  offences  may  be  treated  alternatively  as  military 
offences,  and  punished  according  to  the  provisions  of  the  Acts.  But  the 
fact  that  these  civil  offences  are  triable  l)y  courts-martial  does  not  super- 
sede the  authority  of  the  ordinary  Courts.  All  persons  subject  to  the 
Army  Act  are  guilty  of  an  offence  who  refuse  to  deliver  up  an  officer  or 
soldier  accused  of  an  offence  punishable  by  the  civil  power  (s.  39) ;  and 
after  trial  by  court-martial  an  officer  may  be  cashiered  or  otherwise 
punished,  and  a  soldier  may  be  imprisoned;  and  by  sec.  162  a  person 
after  conviction  or  acquittal  by  a  court-martial  may  then  be  tried  by  a 
civil  Court  for  the  same  offence,  if  it  is  an  offence  against  the  civil  law. 
The  civil  Court,  however,  must  have  regard  in  its  sentence  to  any 
punishment  already  suffered  under  the  military  sentence ;  and  after  a 
previous  conviction  or  acquittal  by  a  civil  Court  the  person  is  not  to  be 
tried  again  by  the  military  Court  for  the  offence. 

The  Jurisdiction  in  Homicides  Act,  1862,  25  &  26  Vict.  c.  65,  pro- 
vides for  the  more  speedy  trial  than  under  the  ordinary  law  of  a  person 
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subject  to  the  Army  Act  who  is  charged  with  the  murder  or  man- 
slaughter of  any  other  person  subject  to  such  Act,  in  England  or 
Ireland,  by  removal  of  the  accused  for  trial  at  the  Central  Criminal 
Court  {q.v.),  or  in  Dublin. 

Under  the  Naval  Discipline  Act  the  authority  of  the  ordinary 
tribunals  of  civil  or  criminal  jurisdiction,  or  any  officer  thereof  in 
His  Majesty's  dominions  under  the  common  or  statute  law,  are  pre- 
served by  sec.  101. 

Officers  have  no  legal  right  to  demand  a  court-martial,  either  in 
respect  of  charges  brought  against  them  or  made  by  them  against 
other  persons.  The  same  rule  applies  to  soldiers  and  sailors ;  but  a 
soldier  may  claim  to  be  tried  by  a  district  court-martial  (as  to  which 
see  below)  if  the  commanding  officer  {q.v.)  proposes  to  deal  with  his 
case  summarily,  otherwise  than  by  awarding  a  minor  punishment, 
such  as  confinement  to  barracks,  etc. ;  but  the  commanding  officer  has 
larger  powers  of  summary  punishment  under  the  Naval  Discipline 
Act  than  exist  under  the  Army  Act. 

It  is  the  duty  of  the  commanding  officer  to  investigate  without 
delay  any  charge  for  the  purpose  of  deciding  whether  or  not  the 
offender  should  be  brought  before  a  court-martial.  If  he  decides  that 
it  ought  to  be  proceeded  with,  he  is  responsible  for  taking  the  proper 
steps  for  this  purpose ;  but  he  may,  subject  to  his  responsibility,  dismiss 
the  charge.  Under  the  Army  Act  the  commanding  officer,  in  the 
former  case,  must  apply  to  a  superior  authority,  which  is  not  defined, 
as  it  varies  according  to  the  varying  conditions  of  service  at  home 
and  abroad,  for  the  convening  of  a  court-martial,  unless  the  offence 
is  of  such  a  nature  that  the  powers  of  a  regimental  court-martial  are 
deemed  sufficient,  and  when,  for  any  reason,  he  does  not  desire  to 
exercise  his  summary  powers.  In  such  cases  he  may  convoke  a 
regimental  Court  if  his  rank  is  not  below  that  of  captain,  and  he  is 
in  command  either  of  a  regiment  or  a  detachment,  or  detachments  of 
several  regiments.  In  the  navy,  and  in  the  ports  of  the  United 
Kingdom,  the  warrant  of  the  Admiralty  has  to  be  obtained.  On 
foreign  stations  the  commanders-in-chief  and  officers  in  command  of 
detached  squadrons  are  furnished  with  a  commission  from  the 
Admiralty  authorising  them  to  assemble  courts-martial. 

The  convening  authority,  under  the  Army  Act,  causes  to  be  con- 
vened either  a  regimental,  a  district,  or  a  general  court-martial,  which 
differ  according  to  the  extent  of  their  powers  of  inflicting  punishment, 
and  the  persons  over  whom  they  have  jurisdiction.  Thus,  a  regimental 
Court  cannot  award  more  than  forty-two  days'  imprisonment,  nor  dis- 
charge a  soldier  with  ignominy,  nor  try  an  officer,  nor  a  warrant-officer, 
nor  a  person  subject  to  military  law  but  not  belonging  to  His  Majesty's 
forces,  and  a  district  Court  cannot  award  any  punishment  higher  than 
two  years'  imprisonment,  cannot  sentence  a  warrant-officer  to  any 
punishment  but  dismissal,  and  cannot  try  an  officer.  A  general  court- 
martial  alone  can  award  the  punishments  of  death  and  penal  servitude, 
and  can  try  an  officer.  There  is  an  exceptional  Court,  termed  a  Field 
General  Court-martial,  which  is  only  convened  on  active  service,  or 
abroad,  for  the  trial  of  offences  which  it  is  not  practicable  to  try  by 
an  ordinary  general  court-martial,  and,  when  not  on  active  service, 
only  when  complaint  has  been  made  to  the  convening  officer  that  an 
offence  has  been  committed  by  any  person,  subject  to  military  law, 
under  his  command,  against  the  property,  or  person,  of  any  inhabitant 
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of,  or  resident  in,  the  country.  It  has  the  same  powers  as  a  general 
court-martial,  but  is  convened,  without  warrant,  by  any  otticer  in 
command  of  any  detachment  or  portion  of  troops  beyond  the  seas,  or 
by  any  officer  in  immediate  command  of  a  body  of  troops  on  active 
service.  Its  procedure  is  more  summary,  and  a  Provost  Marshal  (q.v.) 
is  the  executive  officer  acting  on  behalf  of  the  Court  in  the  execution 
of  sentences,  etc.  (see  sec.  74  of  the  Army  Act). 

The  legal  minimum  numl^er  of  members  is,  for  a  regimental  or 
district  Court,  three ;  for  a  general  Court,  nine,  in  the  United  Kingdom, 
India,  Malta,  and  Gibraltar ;  and  elsewhere  five.  Every  member  of  a 
regimental  Court  must  have  held  a  commission  for  a  year ;  of  a  district 
Court,  two  years ;  and  must,  if  practicable,  be  officers  of  different  corps. 
So  of  tlie  general  Court,  whose  members  must  have  held  their  com- 
missions for  three  years;  and  if  tlie  Court  is  to  try  a  field  officer,  no 
member  must  be  below  the  rank  of  captain.  In  any  case  no  less  than 
live  members  must  be  of  a  rank  not  below  that  of  a  captain  (see  s.  48). 
The  commanding  officer  of  the  prisoner  cannot  sit,  nor  any  officer,  if 
he  has  had  any  duty  in  investigating  the  charge,  or  convening  the 
Court,  or  is  a  witness  for  the  prosecution  (s.  50).  The  president  is 
named  by  the  convening  officer.  The  rules  of  procedure  for  the  conduct 
of  the  various  kinds  of  Courts  are  laid  down  in  tlie  Rules  of  Proceilure 
[1899,  as  amended  in  1902  (St.  R.  &  0.,  Rev.  1904,  vol.  i.,  "Army," 
p.  9).] 

All  naval  courts-martial  are  general ;  there  is  no  Court  in  the  navy 
corresponding  to  a  regimental  court-martial  in  the  army.  As  to  the 
constitution  of  the  Courts,  see  sees.  58-69  of  the  Naval  Discipline  Act, 
1866 ;  and  for  their  procedure,  King's  Regulations  and  Admiralty 
Instruction  for  the  Government  of  His  Majesty's  Naval  Service. 

The  sentence  of  a  court-martial  under  the  Army  Act  requires 
confirmation  by  a  superior  authority;  tliis  being  in  the  case  of  a 
regimental  court-martial  the  convening  officer  (s.  54);  in  tlie  case  of 
a  district  Court  the  officer  authorised  to  convene  general  courts-martial, 
or  deriving  authority  from  such  officer ;  in  the  case  of  a  general  court- 
martial  His  Majesty,  or  an  officer  deriving  authority  mediately  or 
immediately  from  His  Majesty.  In  India  this  power  is  conferred  by 
warrant  on  the  commander-in-chief.  Elsewhere  out  of  the  United 
Kingdom  the  finding  and  sentence,  where  a  commissioned  officer  is 
sentenced  to  death,  penal  servitude,  cashiering,  or  dismissal,  must 
be  confirmed  by  the  King.  Sentence  of  death  in  a  colony  must  be 
approved  both  by  the  military  authority  and  by  the  governor.  In 
India  also  this  holds  good  where  the  offence  is  treason  or  murder; 
but  both  in  India  and  a  colony  a  sentence  of  penal  servitude  for  any 
offence  tried  as  a  civil  offence  under  sec.  41  requires  the  approval  of 
the  governor  (s.  54). 

Sentences  of  penal  servitude  must  be  executed  in  the  United 
Kingdom ;  and  they  have  the  same  effect  as  such  sentences  passed  by 
a  civil  Court  in  the  United  Kingdom.  So  also  are  sentences  of 
imprisonment  exceeding  twelve  months;  but  see  sec.  131  as  to  certain 
classes  of  persons  excepted,  e.tj.  Asiatics  and  Africans,  and  other  persons 
of  colour.  In  the  United  Kingdom  sentences  of  imprisonment  may 
be  undergone  in  military  custody;  but  where  they  exceed  forty-two 
days,  or  a  limit  otherwise  prescribed  from  time  to  time,  they  must  be 
served  in  public  prisons,  civil  or  military,  the  latter  being  any  building 
set  apart  as  such  by  the  Secretary  of   State   under  sec.  133.      The 
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sentences  of  naval  courts-martial  do  not  require  approval  or  confirma- 
tion before  taking  effect,  except  in  the  cases  of  death  [when  imposed 
for  an  offence  other  than  mutiny]  and  corporal  punishment,  which 
must  be  confirmed  by  the  Admiralty,  or  by  the  commander-in-chief  on 
a  foreign  station.  In  cases  of  death  no  remission,  mitigation,  or  altera- 
tion can  be  made,  except  by  the  King,  or,  in  other  cases,  by  the 
Admiralty.  There  are  similar  provisions  in  regard  to  places  of 
imprisonment  in  the  Naval  Discipline  Act  (see  ss.  70-83),  as  have 
been  mentioned  above  as  to  imprisonment  under  the  Army  Act. 

As  inferior  Courts,  courts-martial  are  subject  to  the  jurisdiction 
of  the  High  Court  when  their  proceedings  are  taken  without,  or  in 
excess  of,  jurisdiction.  The  members  of  these  Courts  are  also  liable 
for  any  injury  to  the  person,  property,  or  character  caused  by  acts 
done  by  the  Court  where  the  jurisdiction  assumed  does  not  exist.  But 
the  Courts  will  not  interfere  if  the  injury  affects  only  the  military 
position  or  character  of  the  person  complaining  {In  re  Mansergh,  1861, 
1  B.  &  S.  400  ;  and  In  re  Roberts,  1879,  Times,  11th  June). 

The  general  law  relating  to  the  granting  of  the  writs  of  prohibition 
{q.v.),  certiorari  (q.v.),  and  habeas  corpus  (q.v.)  is  applicable  to  the  case 
of  courts-martial  both  military  and  naval ;  the  cases  collected  in  the 
Manual  of  Military  law,  pp.  176-188,  and  Manual  of  Naval  Law,  by 
Stephens,  Giftbrd  and  Smith,  illustrate  both  equally.  The  same  remark 
is  to  be  made  regarding  criminal  proceedings  and  actions  in  tort  for 
damages  against  members  of  the  Court,  where  the  rights  of  an 
individual  are  violated  by  his  arrest,  imprisonment,  or  otherwise,  by 
•  order  of  the  Court  without  jurisdiction,  or  in  excess  of  jurisdiction. 
Moreover,  the  officer  confirming  the  finding  and  ordering  of  the 
sentence  to  be  carried  into  execution  has  the  same  responsibility  if  the 
sentence  is  illegal  (see  Clode,  Military  and  Martial  Law,  p.  143).  The 
president  has  no  additional  liability  beyond  the  other  members  of  the 
Court;  but  if  he,  or  any  other  member  or  members,  is  sued  for  the 
same  joint  act,  the  other  members  cannot  be  sued  {Brinsmead  v. 
Harrison,  1872,  L.  E.  7  C.  P.  547). 

[See  Ahmy;  Judge  Advocate-Gexeeal.] 

Courts  of  Sewers. — See  Sewees,  Commissioners  of. 

Cousin. — The  term  "  cousin  "  primd  facie  means  first  cousin,  and 
not  a  first  cousin  once  or  more  times  removed,  or  a  second  or  third  cousin 
(StoddartY.  Nelson,  1855,  25  L.  J.  Ch.  116 ;  6  De  G.,  M.  &  G.  68 ;  43  E.  E. 
1156;  Stevenson  v.  Abingdon,  1862,  31  Beav.  305;  54  E.  E.  1156).  It, 
however,  may  appear  from  tlie  language  used  by  a  testator  that  he 
employed  the  word  in  a  more  general  sense ;  for  instance,  in  In  re  Taylor, 
Cloak  V.  Hammond,  1886,  34  Ch.  D.  255,  it  was  held,  on  the  construction 
of  the  will  there  in  question,  that  the  word  "  cousin  "  included  the  wife 
of  a  cousin. 

A  bequest  to  "  first  cousins "  simplieiter  without  a  context  means 
cousins-german ;  and  a  similar  bequest  to  "  second  cousins "  includes 
only  second  cousins  strictly  so  called — persons  having  the  same  great- 
grandfathers and  great-grandmothers — and  does  not  include  children  or 
grandchildren  of  first  cousins  (In  re  Parker,  Bentham  v.  Wilson,  1880, 
15  Ch.  D.  528;  S.  C.  in  C.  A.,  1881,  17  Ch.  D.  262).  But  where  a 
testator  left  property  to  be  divided  amongst  his  "  second  cousins,"  and 
he  had  no  second  cousins,  either  at  the  date  of  the  will,  or  at  his  death, 
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or  any  born  afterwards,  it  was  held  that  first  cousins  once  removed  were 
entitled  {In  re  Bonner,  TiLckerY.  Good,  1881, 19  Ch.  D.  201 ;  see  also  Wilks 
V.  Bannister,  1885,  30  Ch.  D.  512). 

Covenant,  Action  of. — An  action  upon  a  covenant  was  the 
oldest  form  of  action  based  upon  an  executory  contract  not  creating  a 
debt  known  to  English  law.  Such  actions  were  already  common  in 
Bracton's  time  (Pollock  and  Maitland,  Hist.  Eng.  Law,  ii.  p.  106),  and 
they  were  quite  distinct  from  the  actions,  based  upon  promises  not  under 
seal,  which  were  afterwards  developed  from  the  "  action  upon  the  case," 
and  which  became  known  as  "  assumpsit "  actions  (see  Holmes  on  the 
Common  Laiv,  p.  272 ;  and  an  article  on  "  The  History  of  Contract "  in 
The  Law  Quarterly,  vol.  iii.  p.  166). 

At  the  common  law  there  was  a  writ  'of  covenant  (Fitzherbert,  Nat. 
Brev.  p.  146),  but  this  fell  into  disuse  long  before  it  was  abolished  by 
the  Common  Law  Procedure  Acts  (see  Piatt  on  Covenants,  p.  543). 
Either  an  action  of  covenant  or  an  action  of  debt  could  have  been 
brought  upon  a  covenant  if  the  damages  were  liquidated,  but,  if  they 
were  not,  the  former  action  only  (see  Piatt,  p.  544).  The  action  of 
assumpsit  did  not  lie  in  either  case  (ibid.).  Forms  of  action  have  long 
since  been  abolished,  and  an  action  to  enforce  or  recover  damages  for 
the  breach  of  a  covenant  is  now  indistinguishable  from  any  other  action 
based  upon  a  contract. 

[Authorities. — Piatt  on  Covenants.  For  the  practice  in  the  old  action 
of  covenant,  see  Stephen  on  Pleadiwj ;  and  Tidd,  Practice.^ 
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Tlie  word  "  covenant,"  as  applied  to  leases  usually,  but  not  necessarily, 
imports  a  stipulation  or  undertaking  in  an  instrument  under  seal.  No 
special  form  of  words  is  required  to  make  a  covenant ;  any  expressions 
showing  an  agreement  by  one  or  more  of  the  parties  that  something 
shall  or  sliall  not  be  done  is  sufficient (Bac.  Air.  "Covenant,"  (A);  Shep. 
Touch.  160 ;  Com.  Dig.,  "  Covenant,"  (A,  2)).  Nor  is  it  material  in  what 
particular  portion  of  the  instrument  such  agreement  may  Ije  contained 
(Sampson  v.  Easterly,  1829,  9  Barn.  &  Cress.  505 ;  33  K.  K.  239).  But 
it  is  essential  that  the  intention  to  agree  should  appear ;  and  sometimes 
it  is  a  little  difficult  to  distinguish  words  of  agreement  from  those  of 
mere  condition  or  qualification.  The  ordinary  covenant,  for  instance, 
by  the  lessee  not  to  assign  his  interest  without  the  lessor's  consent  is 
usually  qualified  by  the  addition  of  the  words  "  such  consent  not  being 
arbitrarily  withheld ; "  but  these  words  do  not  import  a  covenant  on 
the  part  of  the  lessor  that  he  will  not  arbitrarily  withhold  such  cfJnsent 
(Treloar  v.  Biyge,  1874,  L.  P.  9  Ex.  151).  It  is  not,  of  course,  sufficient, 
in  order  to  show  that  a  covenant  to  do  or  not  to  do  a  particular  thing  is 
to  be  inferred  from  a  lease  on  its  true  construction,  to  make  out  a  mere 
expectation  on  the  part  of  either  or  both  of  the  parties  that  it  will  or 
will  not  be  done  (Re  Cadogan,  1895,  73  L.  T.  387 ;  11  T.  L.  K.  477). 

No  rule  of  general  application  can  naturally  be  laid  down  as  to  the 
construction  of  covenants  except  that  it  should  be  according  to  the  intent 
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of  the  parties  as  expressed  by  their  own  words,  regard  being  had  to  the 
whole  of  the  instrument  (Iggulden  v.  May,  1806,  7  East,  at  p.  241, 
^ler  Lord  Ellenborough,  C.J. ;  8  E.  E.  623) ;  and  that  if  the  words  be  of 
doubtful  import  the  leaning  should  always  be  against  the  covenantor 
(Bac.  Ahr.,  "  Covenant,"  (F).  It  is  a  firmly  established  rule  of  law  that 
a  grantor  shall  not  be  permitted  to  derogate  from  his  own  grant ; 
hence  in  a  covenant  there  is  a  presumption  against  a  construction 
involving  that  result  where  another  can  fairly  be  extracted  from  the 
words  used.     (See  White  v.  Harimo,  1902,  86  L.  T.  4.) 

Where  a  covenant  is  expressed  to  have  an  alternative  operation,  i.e. 
to  do  something,  and  if  it  be  not  done  to  do  something  else,  in  order  to 
establish  a  breach  it  is  necessary  that  proof  of  failure  to  observe  hoth 
alternatives  be  given.  A  covenant  very  commonly  met  with  in  agri- 
cultural leases — that  the  lessee  should  abstain  from  certain  acts  {e.g. 
ploughing  up  pasture),  and  if  he  does  not  that  he  should  pay  an 
additional  rent — is  of  this  class.  But  where  the  covenant  forbids  an 
act  in  express  terms,  the  mere  fact  that  an  additional  rent  is  provided 
for  on  its  breach  will  not  give  the  right  of  disregarding  it  on  payment 
of  such  additional  rent  (see  Weston  v.  Metropolitan  Asylum  District,  1882, 
9  Q.  B.  D.  404). 

In  the  case  of  instruments  of  demise  made  after  the  year  1881,  it  is 
now  provided  by  statute  that  a  covenant  relating  to  land  of  inheritance 
shall  be  deemed  to  be  made  with  the  covenantee,  his  heirs  and  assigns, 
and  a  covenant  relating  to  land  not  of  inheritance  shall  be  deemed  to  be 
made  with  the  covenantee,  his  executors,  administrators  and  assigns ;  and 
that  the  effect  shall  be  the  same  as  if  heirs,  or  executors  and  adminis- 
trators, and  assigns  were  expressed  (44  &  45  Vict.  c.  41,  s.  58). 

A  question  not  unfrequently  arising  in  the  construction  of  covenants 
in  leases,  and  one  not  always  easy  to  decide,  is  the  question  whether 
they  are  dependent  or  independent,  that  is  to  say,  whether  performance 
of  one  of  them  is  or  is  not  a  condition  precedent  to  liability  in  respect  of 
the  other  or  others.  When  one  of  the  parties  engages  to  do  a  thing,  the 
other  "  doing "  another,  the  rule  is  that  the  covenants  are  independent. 
If,  for  instance,  as  frequently  happens,  the  lessor  undertakes  to  give 
quiet  enjoyment  of  the  premises  demised,  the  lessee  paying  the  rent  and 
generally  performing  the  covenants  of  the  lease,  it  will  be  in  itself  no 
answer  to  an  action  for  a  breach  of  the  former  undertaking  for  the  lessor 
to  plead  that  the  lessee's  own  obligations  have  remained  unperformed 
{Edge  v.  Boileau,  1885,  16  Q.  B.  D.  117).  Where,  however,  an  extrinsic 
advantage  or  privilege  (such  as  the  right  to  renew  or  to  determine  the 
lease)  is  conferred  on  the  lessee  "  upon  his  performing  the  covenants," 
or  "  the  covenants  being  performed  "  by  him,  it  is  otherwise ;  and  the 
lessor,  in  answer  to  a  claim  for  refusing  the  privilege,  may  rely  on  the 
non-performance  of  the  covenants  by  the  lessee  {Grey  v.  Friar,  1854, 
4  H.  L.  C.  565 ;  10  E.  E.  583 ;  Finch  v.  Underioood,  1876,  2  Ch.  D.  310 ; 
Bastin  v.  Bidivell,  1881,  18  Ch.  D.  238). 

Another  question  often  arising  for  determination  in  connection  with 
the  construction  of  covenants — though  no  longer  possessing  the  same 
importance  as  in  the  days  before  the  Judicature  Acts,  when  the  Courts 
did  not  enjoy  their  present  extensive  powers  of  amendment  in  respect 
of  parties — is  the  question  whether  they  are  joint  or  several  (see  Bohei-ts 
V.  Holland,  [1893]  1  Q.  B.  663).  Where  a  covenant  is  joint,  on  the  death 
of  a  covenantor  his  estate  cannot  be  resorted  to,  as  in  the  case  where  it 
is  several  {White  v.  Tyndall,  1888,  13  App.  Cas.  263);  and,  on  the  other 
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hand,  on  the  death  of  a  covenantee  his  estate  can  take  no  benefit  from 
it,  as  the  whole  interest  enures  to  the  survivors  {Smithcote  v.  Hoare,  1810, 
3  Taun.  87;  12  R.  R.  600),  If  the  words  in  which  a  covenant  is  framed 
are  not  expressly  joint,  the  interest  of  the  parties  appearing  on  the  face 
of  the  deed  will  determine  the  construction  (1  AVms.  Saund.  162);  but 
if  lessees  covenant  generally  for  themselves  without  any  words  of  sever- 
ance, or  that  they  w  one  of  them  will  do  a  certain  thing,  the  covenant 
is  joint  (Piatt  on  Covenants,  p.  117),  and  this  in  spite  of  the  fact  that 
the  holding  is  expressly  described  to  be  to  them  as  tenants  in  common 
and  not  as  joint  tenants  ( Wliite  v,  Tyndall,  mpra).  In  many  cases,  as  is 
well  known,  covenants  are  expressed  to  be  both  joint  and  several. 

It  was  formerly  the  rule  that  no  person  could  sue  upon  a  covenant 
in  a  lease,  though  it  expressly  purported  to  be  made  with  him,  unless 
he  were  named  or  described  as  a  party  in  the  indenture  (Zo?'rf  Southamp- 
ton V.  Broimi,  1827,  6  Barn.  &  Cress.  718 ;  30  R  K.  511).  But  it  is  now 
in  terms  provided  that  "  the  benefit  of  a  covenant  respecting  any  tene- 
ments or  hereditaments  may  be  taken,  although  the  taker  thereof  be  not 
named  a  party"  to  the  indenture  of  demise  (8  &  9  Vict.  c.  106,  s.  5).  It 
has,  however,  been  (in  the  absence  of  privity  of  contract)  an  invarial)le 
rule  that  in  order  that  an  action  may  be  brought  upon  a  covenant, 
privity  of  estate  must  exist  between  the  parties ;  so  that  where  a  lessee 
makes  an  underlease,  no  action  for  breach  of  the  covenants  of  the 
original  lease  will  lie  against  the  underlessee  {Holford  v.  Hatch,  1779, 
1  Doug.  183).  But,  as  will  l>e  pointed  out  more  fully  when  restrictive 
covenants  come  to  be  dealt  with,  this  will  not  prevent  the  lessor  from 
obtaining  an  injunction  against  him  to  restrain  him  from  committing 
further  breaches  of  the  covenant  where  it  is  one  of  a  negative  or 
restrictive  character. 

It  may  further  be  mentioned  that  the  relation  of  landlord  and 
tenant  is  a  legal  relation  ;  so  that  where  a  i)er8on  takes  a  lease  as 
trustee  for  anotlier  there  is  no  liability  in  the  latter  upon  its  covenants, 
even  though  he  enjoy  the  occupation  antl  i)ay  the  rent  in  respect  of  it 
(see  Ramage  v.  W'omad;  [1900]  1  Q.  B.  116). 

It  is  not  proposed  to  treat  here  of  the  ordinary  covenants  in  leases. 
For  these  reference  should  be  made  to  tlie  various  heads  under  which 
they  fall,  e.g.  Assessments  ;  Waste  ;  as  well  as  to  the  general  article  on 
Landlord  and  Tenant,  Tliere  are,  however,  certain  ])oints  of  view 
from  wliich  covenants  may  l)e  regarded  in  a  general  way,  and  with 
reference  to  which  it  seems  fitting  that  some  observations  siiould  be  made 
here.  It  is  proposed  accordingly  to  consider — (i.)  tlie  covenants  that 
are  implied  in  instruments  of  demise ;  (ii.)  the  covenants  that  may  Ije 
insisted  upon  where  an  agreement  is  silent  as  to  those  which  the  lease 
sliall  contain ;  (iii.)  tlie  covenants,  the  benefit  and  burden  of  which 
enure  to  persons  who,  tliough  not  parties  to  an  instrument  of  demise, 
claim  through  or  under  those  parties ;  (iv.)  the  covenants  whicli  restrict 
the  user  and  enjoyment  of  demised  premises,  as  fettering  l)oth  the  right 
of  enjoyment  of  the  subject-matter  and  the  right  of  alienation.  The 
points  to  be  dealt  with  here  will  accordingly  include — (i.)  Implied 
Covcnanta ;  (ii.)  "  Usval  "  Covenants ;  (iii.)  Covenants  (as  they  are  called) 
"  inmninfj  with  the  land ; "  (iv.)  Rcstvidive  Covenants,  including  («)  the 
covenant  not  to  assign  or  underlet,  and  (&)  the  covenant  in  restraint  of 
trade, 

(i.)  Implied  CovenxinU. — That  an  express  co^'enant  displaces  an  im- 
plied one  to  the  same  effect  has  always  been  a  recognised  principle 
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{Nohes'  Case,  1598,  4  Co.  80(5);  Line  v.  Stephensmi,  1838,  5  Bing.  K  C. 
183 ;  44  E.  E.  819 ;  Grosvenor  Hotel  Co.  v.  Hamilton,  [1894]  2  Q.  B.  836). 
Expressum  facit  cessare  taciturn.  But,  as  will  presently  be  seen,  the  most 
recent  authorities  have  introduced  a  good  deal  of  doubt  and  uncertainty 
into  the  whole  question  of  implied  covenants,  or,  as  they  are  called, 
covenants  in  law,  where  there  are  no  express  ones.  It  is,  however,  well 
settled  that  where  a  demise  is  by  deed  a  covenant  in  law  is,  as  regards  its 
duration,  only  co-extensive  with  the  lessor's  own  interest  in  the  premises 
(Baijnes  v.  Llo^/d,  [1895]  2  Q.  B.  610 ;  Adams  v.  Gib7ie7j,  1830,  6  Bing. 
656;  31  E.  E.  514);  nor  is  the  rule  different  in  the  case  of  a  demise 
by  parol  (Fen/old  v.  Abbott,  1862,  32  L.  J.  Q.  B.  67).  And  it  is 
immaterial  that  the  tenant  may  not  have  had  express  notice  of  the 
limited  character  of  that  interest  (Schtvartz  v.  Locket,  1889,  61  L.  T. 
719).  It  has  been  provided  by  statute  that  the  word  "give"  or  the 
word  "grant,"  in  a  deed  executed  after  the  1st  of  October  1845,  shall 
not  imply  any  covenant  in  law  in  respect  of  any  premises,  except  so  far 
as  those  words  may  imply  a  covenant  by  force  of  any  Act  of  Parliament 
(8  &  9  Vict.  c.  106,  s.  4). 

The  most  important  implied  covenant  in  leases  is  the  covenant  for 
quiet  enjoyment.  That  the  implication  arises,  not  from  the  use  of 
particular  words  in  the  instrument  of  demise  having  a  known  legal 
operation,  but  from  the  relation  of  landlord  and  tenant  itself,  has  been 
in  terms  decided  by  the  King's  Bench  Division  (Budd-Scott  v.  Daniell, 
[1902]  2  K.  B.  351).  The  Court  of  Appeal,  on  the  other  hand,  in  two 
judgments,  one  before  and  one  after  the  last-named  decision,  has  expressed 
a  decided  preference  for  the  contrary  view,  though  in  neither  case  was 
it  necessary  to  give  an  express  decision  on  the  point  {Baynes  v.  Lloyd, 
[1895]  2  Q.  B.  610 ;  Jones  v.  Lamncjton,  [1903]  1  K.  B.  253).  The  position 
appears  at  present  to  be,  that  if  the  operative  words  of  letting  include 
the  word  "demise,"  the  implication  exists,  whilst  if  they  do  not  (but 
consist  merely  of  the  word  "  let "),  the  matter  is  quite  uncertain.  In  the 
latter  case,  however,  it  is  now  settled  that  the  implication,  if  it  exists  at 
all,  does  not  extend  beyond  persons  who  claim  under  the  lessor  {Jones 
v.  Lavington,  supra);  whilst  in  the  former  the  point  must  again  be 
regarded  as  doubtful,  as  decisions  can  be  found  upon  it  both  ways  (see 
the  judgment  of  Kay,  L.J.,  in  Baynes  v.  Lloyd,  supra).  But  it  seems 
quite  clear  that,  as  regards  the  acts  of  strangers,  the  implied  covenant 
for  quiet  enjoyment  is  limited  to  the  lawful  acts,  as  distinguished  from 
the  mere  wrongful  trespasses,  of  the  persons  who  commit  them  (  Wallis 
V.  Hands,  [1893]  2  Ch.  75,  at  p.  83).  Nor  is  the  covenant  implied  in 
favour  of  a  party  who  has  a  mere  interesse  termini  without  possession 
{ibid.).  In  an  agreement  which  has  the  effect  of  a  present  demise,  a 
covenant  will  be  implied  on  the  part  of  the  lessor  to  give  immediate 
possession  {Coe  v.  Clay,  1829,  5  Bing.  440  ;  30  E.  E.  699). 

A  covenant  for  title  is  not  implied  in  a  demise  by  parol  {Bandy 
V.  Cartiuright,  1853,  8  Ex.  Eep.  913).  Nor  is  it,  probably,  to  be  implied 
in  a  demise  by  deed  (see  Baynes  v,  Lloyd,  supra),  though  in  the  face  of 
several  earlier  decisions  to  the  contrary  the  question  cannot  be  regarded 
as  settled.  But,  if  it  is  to  be  implied  at  all,  the  covenant  for  title,  like 
(perhaps)  the  covenant  for  quiet  enjoyment,  is  only  to  be  implied  from 
the  use  of  the  particular  word  "  demise"  in  the  deed  {ibid.),  and  the  lessee 
cannot  sue  for  damages  if  he  knew  at  the  time  of  the  defect  of  title  on 
which  he  subsequently  relies  {Gas  Liglit  Co.  v.  Toiuse,  1887,  35  Ch.  D. 
519).     Where,  too,  as  in  the  case  of  taking  an  underlease,  the  lessee  has 
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constructive  notice  of  the  lessor's  title  imputed  to  him  (see  Patman  v. 
Harland,  1881,  17  Ch.  D.  353),  the  rule  of  caveat  emptor  will  prevail  to 
prevent  him,  in  the  absence  of  an  express  clause  giving  the  right  to  com- 
pensation, from  recovering  for  a  loss  he  may  sustain  owing  to  a  defect 
in  that  title  (Clayton  v.  Leech,  1889,  41  Ch.  D.  103).  WTiere,  again,  a 
person  agrees  to  let  premises  at  a  future  date  he  impliedly  undertakes 
that  he  will  have  a  good  title  to  let  at  that  date  (Stranls  v.  St.  John,  1867, 
L.  K.  2  C.  P.  376,  explained  by  Lord  Russell,  C.J.,  in  Baynes  v.  Lloyd, 
[1895]  1  Q.  B.  820). 

Subject  to  what  has  just  been  stated,  and  subject  to  two  exceptions 
to  be  presently  mentioned,  tlie  implied  covenants  on  the  part  of  the 
lessor  are  exhausted.  He  is,  in  particular,  under  no  obligation  with 
regard  to  the  condition  of  the  premises  which  are  the  subject  of  demise, 
though  it  should  be  pointed  out  that  if  he  own  adjoining  property  he  is 
under  an  implied  obligation  to  abstain  from  any  act  thereon  which  may 
cause  damage  to  the  demised  premises,  such  obligation  being  based  on 
the  ground  that  he  may  not  derogate  from  his  own  grant  {Aldin  v.  Latimer 
Clark,  [1894]  2  Ch.  437;  Grosvenm  Hotel  Co.  v.  Hamilton,  [1894]  2  Q.  B. 
836).  He  is  in  no  way  lx)und  to  do  repairs  to  them  {Gott  v.  Gaiuly,  1853, 
2  El.  &  Bl.  845),  or  to  support  them  (Colcbeck  v.  Girdlers  Co.,  1876, 
1  Q.  B.  D.  234),  or  to  guarantee  their  endurance  during  the  term  (see 
Arden  v.  Pvllen,  1842,  10  Mee.  &  W.  321 ;  62  E.  K.  627) ;  or  to  rebuild 
them  in  the  event  of  their  teing  destroyed  by  fire  (Baj/nc  v.  JVaiher, 
1815,  3  Dow,  233;  15  11.  R  53);  and  this  in  spite  of  an  express  cove- 
nant on  his  part  for  quiet  enjoyment  of  them  by  the  tenant  (Brawn 
V.  Quiltcr,  1764,  Amb.  619;  27  E.  K.  402).  And  it  has  on  many  occasions 
been  expressly  decided  that  when  premises  are  taken  for  the  purpose  of 
occupation,  no  covenant  will  be  implied  on  tlie  part  of  the  lessor  that 
they  are  fit  for  that  purpose  (Hart  v.  JViiuUor,  1843,  12  Mee.  &  W.  68; 
67  R.  R.  266).  To  this,  however,  there  is  both  a  statutory  and  a  common- 
law  exception.  Tlie  statutory  exception  is  contained  in  the  Housing  of 
the  Working  Classes  Act,  1890,  53  &  54  Vict.  c.  70.  See  Artisans^ 
Vol.  L  p.  528.  The  common-law  exception  is  in  the  well-known  case  of 
furnished  houses  or  Apautments.     See  Vol.  L  p.  364. 

On  the  part  of  the  lessee  the  only  covenant  that  will  be  implied — 
and  that,  as  in  the  case  of  the  lessor,  only  in  the  absence  of  an  express 
covenant  covering  the  same  ground — is  a  covenant  to  treat  the  demised 
premises  in  a  tenant-like  manner.  This,  in  the  case  where  the  subject 
of  demise  is  a  house  or  houses,  involves  beyond  question  the  doing  of 
certain  repairs.  The  quantum,  however,  of  the  tenant's  liability  under 
this  head  has  not  been  precisely  defined ;  and  except  in  contradistinction 
to  certain  stereotyped  expressions  used  in  express  covenants,  such  as 
"  substantial  repair  "  or  "  good  tenantable  repair,"  the  Courts  have  not 
attempted  to  determine  the  extent  of  the  implied  obligation  to  use 
premises  "  in  a  husband-like  manner,"  as  suggested  in  Horse/all  v.  Mather, 
1815,  HoltN.  P.  7;  17  R.  R.  589.  In  the  case  where  the  subject  of 
demise  is  agricultural  property,  the  implied  covenant,  in  addition  to 
requiring  the  tenant  to  maintain  the  fences  and  hedges  (see  Cheetham 
v.  Hamjiscm,  1791,  4  T.  R.  318 ;  2  R.  R.  397),  is  one  to  cultivate  in  a 
proper  manner  in  accordance  with  the  custom  of  the  country.  In  con- 
formity with  established  rule,  all  agricultural  leases  import  the  custom 
of  the  district  where  the  premises  are  situated,  unless  the  terms  of  the 
document  either  expressly  exclude  it  or  are  directly  inconsistent  with 
it  (Wigglemvorth  v.  Dallison,  1779, 1  Doug.  201 ;  Hutton  v.  Warren,  1836, 
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1  Mee.  &  W.  466;  46  E.  E.  368;  Tiickcr  v.  Linger,  1883,  8  App.  Cas. 
508).  A  custom,  however,  to  be  thus  imported  must  be  certain  (though 
not  necessarily  absohitely  uniform — Lcgh  v,  Hewitt,  1803,  4  East,  154; 
7  E.  E.  545),  reasonable,  and  of  reasonable  standing  {Tucker  v.  Linger, 
supra),  and  publicly  observed  throughout  the  district  (ibid.);  for  the 
mere  practice  of  tenants  on  a  particular  estate  or  property  is  not  a 
custom  in  this  sense  {Womersley  v.  Dally,  1857,  26  L.  J.  Ex.  219).  The 
covenant  in  question,  founded  upon  the  custom  of  the  country,  will  be 
implied  whatever  be  the  mode  in  which  the  tenancy  has  its  origin, 
whether  by  deed  (  Wigglesworth  v.  Dallison,  supra)  or  by  parol  (  Wilkins 
V.  Wood,  1848,  17  L.  J.  Q.  B.  319;  80  E.  E.  197).  Where  the  tenant 
owns  lands  immediately  adjoining  the  land  under  demise  to  him,  a 
covenant  will  be  implied  on  his  part  to  preser\'e  the  boundaries  of  the 
latter  so  as  to  keep  it  throughout  the  term  distinct  from  the  former 
{Spike  v.  Harding,  1878,  7  Ch.  D.  871). 

(ii.)  Usual  Covenants. — It  might,  one  would  tliink,  fairly  be  supposed 
that  covenants  which  are  contained  (say)  in  the  great  majority  of  leases 
and  agreements  of  dwelling-houses,  business  premises,  and  farms  would 
have  been  called  "  usual  covenants ;  "  and  it  is  not  apparently  unreason- 
able to  surmise  that  the  word  "  usual,"  which  at  the  present  time  when 
applied  to  covenants  is  a  word  of  art  or  strict  legal  signification,  was 
originally  intended  to  include  the  covenants  most  commonly  met  with 
in  those  leases.  Usual  covenants  have,  however,  whatever  the  literary 
origin  of  the  term,  become  practically  stereotyped. 

The  legal  significance  of  the  word  "  usual "  becomes  important  in  two 
cases — (1)  Where  an  agreement  to  take  a  lease  containing  "  usual  cove- 
nants," or  to  take  a  lease  without  reference  to  covenants  at  all,  has  to  be 
construed  ;  (2)  where  upon  the  creation  or  assignment  of  an  underlease 
the  question  is  raised  of  the  extent  to  which  the  underlessee  or  assignee 
is,  bound  by  covenants  in  the  head  lease. 

The  general  rule  is  that,  where  a  person  enters  into  an  agreement  to 
take  a  lease  simpliciter,  he  is  only  liable  to  "  usual "  covenants  ;  and  where 
he  agrees  to  take  an  underlease,  whether  directly  from  a  lessee,  or  by 
purchase  or  assignment  from  another  underlessee,  he  is  only  bound  by 
usual  covenants  in  the  head  lease,  unless  he  has  had  notice,  express  or 
constructive,  of  the  covenants  of  that  lease  {In  re  Lander  and  Bagleys 
Contract,  [1892]  3  Ch.  41 ;  Hyde  v.  Warden,  1877,  3  Ex.  D.  72 ;  Reeve 
V.  Berridge,  1888,  20  Q.  B.  D.  523 ;  In  re  White  and  Smith's  Contract, 
[1896]  1  Ch.  637 ;  In  re  Hacdicke  and  Lipski's  Contract,  [1901]  2  Ch. 
666 ;  Molyneux  v.  Hawtrey,  [1903]  2  K.  B.  487). 

The  construction  placed  by  the  Courts  upon  the  word  "  usual "  shows 
that  its  meaning  in  law  is  more  limited  than  in  common  language, 
although  that  meaning,  it  is  stated,  may  vary  in  different  generations, 
and  should  represent  the  actual  knowledge  of  mankind  as  to  what  cove- 
nants are  in  ordinary  language  usual  and  what  are  not  (see  per  Jessel, 
M.E.,  in  Hampishire  v,  Wickens,  1878,  7  Ch.  D.,  at  p.  561).  In  spite, 
however,  of  this  possible  approximation  of  the  legal  to  the  common 
meaning  of  the  word  "  usual,"  no  enlargement  of  the  term  has  been 
recognised  in  law  for  many  years.  It  may  be  safely  stated  as  a  fact 
that  a  qualified  covenant  not  to  assign  without  the  licence  of  the  lessor 
being  first  obtained  is  in  ordinary  language  a  most  usual  covenant  in 
leases  of  lands  and  houses ;  yet,  if  we  pass  over  two  early  decisions  which 
may  now  be  definitely  regarded  as  overruled,  it  has  not  in  ancient  or 
modern  tunes  been  recognised  as  "  usual "  within  the  legal  meaning  of 
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that  word  (see  Hampshire  v.  Wickens,  supra ;  Bishop  v.  Taylor,  1891,  60 
L.  J.  Q.  B.  556 ;  In  re  Laiuier  and  Barjlcijs  Contract,  [1892]  3  Ch.  41). 

Parol  evidence  is,  however,  admissible  to  show  that  a  covenant  is 
"  usual "  in  two  cases :  first,  to  prove  a  usage  or  custom  of  the  place 
where  the  premises  are  situated,  and,  secondly,  to  establish  the  existence 
of  "  special  circumstances,"  i.e.  those  peculiar  to  any  special  trade  for 
which  the  premises  may  be  taken.  The  question  then,  of  course,  becomes 
one  of  fact  (see  Strelley  v.  Pearson,  1880,  15  Ch.  D.  113,  where  it  Ls 
pointed  out  that  a  covenant  in  a  mining  lease  might  be  a  usual  covenant 
in  Scotland  though  not  in  Derbyshire).  Subject,  however,  to  the 
admissibility  of  such  evidence  when  local  or  trade  customs  intervene, 
the  judgment  of  Jessel,  M.R.,  in  Hampshire  v.  Wickens,  supra,  sets  out 
all  the  covenants  that  are  "usual"  in  leases,  viz.:  covenants  by  the 
lessee  (1)  to  pay  rent;  (2)  to  pay  taxes  except  such  as  are  expressly 
payable  by  the  landlord ;  (3)  to  keep  and  deliver  up  the  premises  in 
repair ;  and  (4)  to  allow  the  lessor  to  enter  and  view  the  state  of  repair : 
and  the  usual  qualified  covenant  by  the  lessor  for  quiet  enjoyment  by 
the  lessee. 

It  has  been  attempted  unsuccessfully  to  extend  the  word  so  as  to 
make  it  embrace  the  ordinary  covenants  in  restriction  of  trade  (  Van  v. 
Corpe,  1834,  3  Myl.  &  K.  269;  40  E.  K  102;  Bceve  v.  Bcrridyc,  1888,  20 
Q.  B.  D.  523) ;  a  limitation  of  the  lessee's  covenant  to  repair  in  case  of 
fire  {Sharp  v.  Milligan,  1857,  23  Beav.  419;  53  E.  K.  165);  the  right  to 
determine  a  mining  lease  if  the  property  cannot  be  worked  at  a  profit 
{Strelley  v.  Pearson,  mipra)',  a  covenant  by  the  lessee  to  resiile  at,  and 
personally  superintend  the  business  of,  a  public-house  (/71  re  iMnder  ami 
Bagleyx  Contract,  supra) ;  and  one  to  give  the  lessor  a  right  of  re-entry 
in  the  event  of  the  lessee's  bankruptcy  or  suffering  execution  (Hyde  v. 
Warden,  1877,  3  Ex.  1).  72).  Indeed,  it  is  now  settled  that  the  only 
covenant  "  usual "  in  this  sense,  that  for  the  breach  of  it  the  lessor  may 
exercise  the  right  of  re-entry  or  forfeiture,  is  the  covenant  to  pay  rent 
{HodgJcinson  v.  Crave,  1875,  L  R.  10  Ch.  622;  In  re  Awlcrton  aiul 
Milners  Contract,  1890,  45  Ch.  I).  476);  though  here  t(M)  the  considera- 
tions already  adverted  to,  of  local  custom  and  peculiar  character  of 
demised  property,  may  have  the  effect  of  creating  an  exce])tion  to  the 
rule  {Bennett  v.  Womaek,  1828,  7  Barn.  &  Cress.  627 ;  31  K.  \\.  270). 

(iii.)  Covenants  inLnnin/j  with  the  Land. — Covenants  running  with  the 
land  are  those  covenants  the  benefit  and  burden  of  which  are  transferred 
from  the  immediate  parties  to  tlie  instrument  of  demise  to  those  who 
claim  under  them  by  assignment ;  covenants  which  are  merely  pei-sonal 
to  the  parties  wlio  enter  into  them  being  known  by  contradistinction  as 
collateral.  The  leading  authority  on  this  branch  of  law  is  the  judgment 
of  the  King's  Bench  in  Spencer's  Case,  1583,  5  Co.  Rep.  16^,  from  which 
we  learn  that  the  former  include  {a)  all  implied  covenants  (as  to  whicli, 
see  supra),  {h)  all  express  covenants  which  extend  to  a  thing  in  esse 
parcel  of  the  demise,  and  even  (r)  those  which  relate  to  something 
touching  the  land,  but  not  in  esse  at  the  time  of  the  demise,  provided 
that  where  the  covenant  is  absolute  in  character  (see  Minslmll  v.  Oakes, 
1858,  2  H.  «&  N.  793)  assigns  are  expressly  named  therein  (for  a  list  of 
such  covenants,  see  the  notes  to  Spencer's  Case  in  1  Sm.  Z.  C,  at  pp.  68- 
70,  11th  ed.).  To  run  with  the  land  covenants  must  either  affect  the 
land  itself  during  the  term,  such  as  those  wliich  regard  the  mode  of 
occupation,  or  they  must  be  sucli  as  2^<r;*  se,  and  not  merely  from  collateral 
circumstances,  affect  the  value  of  the  land  at  the  end  of  the  term  {Mayor 
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of  Congleton  v.  Pattison,  1808,  10  East,  130,  at  p.  138).  But  covenants 
may  run  constructively  with  the  land  by  effect  and  operation  of  statute, 
though  in  themselves  not  touching  or  concerning  the  land  at  all  (see 
Horsey  Estate  v.  Stciger,  [1899]  2  Q.  B.  79).  Strictly,  the  doctrine  of 
covenants  running  with  the  land  applies  only  to  leases  which  are  under 
seal.  But  in  the  case  of  an  instrument  of  demise  from  year  to  year  not 
under  seal,  an  assignee  paying  rent  to  the  landlord  may  become  clothed 
with  rights  and  liabilities  just  as  if  the  covenants  ran  with  the  land,  by 
the  expedient  of  implying  an  agreement  between  the  parties  on  the  same 
terms  as  in  the  original  letting  {Buckivortli  v.  Simpson,  1835,  1  C.  M.  & 
E.  834;  40  E.  E.  739 ;  Elliott  v.  Johnson,  1866,  L.  E.  2  Q.  B.  120).  And 
it  would  appear  that  the  benefit  of  an  agreement  or  stipulation  by  the 
lessor  in  a  demise  not  under  seal  is  a  chose  in  action  within  the  meaning 
of  the  Judicature  Act,  1873,  s.  25,  subs.  (6),  and  as  such  would  enure, 
where  the  required  conditions  are  fulfilled,  to  the  assignee  of  the  term 
(see  per  Earwell,  J.,  in  Manchester  Breivcry  Co.  v.  Coombs,  [1901]  2  Ch. 
608). 

At  common  law  it  was  always  said  that  covenants,  though  they  might 
run  with  the  land,  did  not  run  with  the  reversion ;  which  meant  that, 
though  the  assignee  of  the  lessee  could  sue  and  be  sued  on  such  covenants, 
the  assignee  of  the  lessor  could  not.  This,  however,  was  remedied,  and 
assignees  of  the  lessor  placed  on  the  same  footing  (as  regards  rights  of, 
and  liabilities  to,  both  action  and  re-entry)  as  assignees  of  the  lessee,  by 
the  Statute  32  Hen.  viii.  c.  34.  This  statute  only  applies  to  demises 
under  seal ;  but  upon  the  assignment  of  the  reversion  on  a  parol  yearly 
demise,  an  inference  similar  to  the  one  just  mentioned  may  be  drawn 
from  acts  such  as  payment  of  rent  indicating  an  intention  to  that  effect, 
that  an  agreement  has  been  arrived  at  between  the  tenant  and  the  new 
reversioner  to  continue  the  tenancy  on  the  same  terms  as  before  (Smith 
V.  Eggington,  1874,  L.  E.  9  C.  P.  145).  And,  in  accordance  with  what 
has  just  been  said,  the  benefit  of  a  stipulation  by  the  lessee  in  a  parol 
demise  would  apparently  now  enure  as  a  chose  in  action  to  the  assignee 
of  the  reversion  {Manchester  Brewery  Co.  v.  Coombs,  ubi  sup.). 

The  statute  is  one  expressed  in  very  general  terms,  but  it  is  never- 
theless settled  that  covenants  which  are  merely  collateral  are  not  within 
its  scope  (see  Spencer  s  Case,  supra).  And  it  only  deals  with  covenants 
which  directly  affect  the  relation  of  landlord  and  tenant.  Hence  where 
there  had  been  an  assignment  of  the  reversion  expectant  on  a  lease 
which  contained  a  covenant  by  the  lessors  to  permit  the  lessees  to  exercise 
an  option  of  purchasing  the  freehold,  it  was  held  that  the  case  did  not 
fall  within  the  statute,  because  the  real  object  of  the  covenant,  though  its 
result  was  incidentally  to  affect  the  tenancy  by  bringing  it  to  an  end, 
was  to  create  the  relation  of  vendor  and  purchaser  between  the  parties 
{Wooclall  V.  Clifton,  [1905]  2  Ch.  257).  The  judgment  of  the  Court  of 
Appeal  appears  to  leave  the  question  open  as  to  whether  the  covenant  was 
one  which  ran  with  the  land  or  not,  that  is  to  say,  whether  it  could  have 
been  enforced,  if  there  had  been  an  assignment  of  the  term,  against  the 
original  lessors.  But  it  may  be  laid  down  for  a  general  rule  that  cove- 
nants which  run  with  the  land  run  also  with  the  reversion.  And  not- 
withstanding the  fact  that  the  statute  operates  to  transfer  privity  of 
contract  with  the  lessee  from  the  lessor  to  the  assignee  of  the  reversion 
as  respects  covenants  so  running,  the  lessor  remains  himself  liable  upon 
all  express  covenants  contained  in  the  lease  {Stuart  v.  Joy,  [1904] 
1  K.  B.  362) ;  just  as  in  the  same  way  the  lessee,  notwithstanding  any 
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assignment  of  the  term,  remains  liable  to  him  (see  notes  to  Spencer's  Case, 
1  Sm.  L.  0.,  at  p.  73,  11th  ed.,  where  the  cases  are  given). 

In  order  to  enforce  a  covenant  running  with  the  land  it  is  necessary 
to  establish  privity  of  estate  between  the  parties ;  and  the  benefit  of 
it  and  the  burden  under  it  are  limited  to  the  duration  of  that  estate. 
Thus  the  lessor  can  maintain  an  action  of  covenant  against  the  assignee 
of  his  lessee  only  for  breaches  which  have  occurred  after  such  assign- 
ment; and  the  assignee  is  liable  only  during  the  time  he  remains 
assignee,  and  can  at  once  put  an  end  to  all  further  liability  by  reassign- 
ment. Nor  is  it  material  that  such  reassignment  be  made  by  him  for 
the  express  purpose  of  ridding  himself  of  the  liability,  and  to  a  person 
entirely  destitute  of  means  to  bear  it  {Taylor  v.  Sham,  1797,  1  Bos.  & 
Pul.  21 ;  4  R  R.  759).  So,  on  the  other  hand,  the  assignee  of  the 
reversion  can  only  sue  the  lessee  for  breaches  of  covenant  which  have 
occurred  after  he  has  obtained  privity  of  estate  by  the  assignment  of 
the  reversion  to  himself  {Jokiiscm  v.  Chnrchwardem  of  Hereford,  1836,  4 
Ad.  &  E.  520 ;  43  R.  R.  420).  When  a  term  or  a  reversion  is  "  severed," 
it  becomes  important  to  consider  the  question  how  far  tlie  rights  and 
obligations  in  covenants  here  treated  of  are  capable  of  being  ilivided  or 
apportioned  amongst  the  persons  respectively  entitled  and  liable.  With 
regard  to  rent  there  is  no  difficulty.  At  common  law  rent  was  always 
apportionable  in  respect  of  estate ;  under  the  Apjxjrtionment  Acts  it  is 
<leemed  to  accrue  de  die  in  diem,  and  the  amount  can  be  ascertained 
exactly  (see  ArroitrioxMENT).  Witii  regard  to  the  covenant  to  repair, 
where  the  lessee  assigned  his  interest  in  part  of  the  demised  premises, 
or  a  partial  interest  in  the  whole,  the  assignee  at  common  law  was  liable 
in  a  degree  commensurate  with  the  interest  he  acquired  {Congham  v. 
Kinfj,  1630,  Cro.  Car.  221 ;  Mcreeron  v.  Doicson,  1826,  5  Barn.  &  Cress. 
479).  So,  on  the  other  hand,  upon  an  assignment  of  part  of  tlie  lessor's 
reversion,  or  of  his  whole  reversion  in  part  of  the  premises,  the  covenant 
to  repair  was  held  to  be  apportionable  and  to  run  with  the  reversion 
{Twyimvi  v.  Pickard,  1818,  2  Barn,  k  Aid.  105;  20  R.  R.  368).  And 
now  by  the  Conveyancing  Act,  44  &  45  Vict.  c.  41,  as  regards  leases 
made  after  the  year  1881,  the  benefit  of  every  covenant  by  the  lessee 
having  reference  to  the  subject-matter  of  the  demise  is  to  run  with  the 
reversion,  notwithstanding  severance,  and  to  be  enforceable  by  the  ixjrson 
from  time  to  time  entitled  to  the  income  of  the  whole  or  any  part  of 
the  land  leased  (s.  10).  On  the  other  hand,  the  obligation  of  every 
covenant  by  the  lessor  having  reference  to  the  subject-matter  of  the 
demise  is,  so  far  as  he  lias  power  to  bind  the  reversionary  estate,  to  run 
with  that  reversion,  notwithstanding  severance,  and  to  l)e  enforceable 
by  the  person  in  whom  the  term  is  from  time  to  time  vested  (s.  11). 

Collateral  covenants,  as  already  stated,  are  covenants  of  a  character 
merely  personal  to  the  covenantor,  and  with  these  assignees  have  primd 
facie  no  concern ;  they  confer  no  rights  and  impose  no  obligations  upon 
them.  It  has  lately  been  decide<l  that  a  covenant  by  the  underlessor, 
for  himself  and  his  assigns,  in  an  underlease  of  part  only  of  premises 
comprised  in  the  head  lease,  to  perform  the  covenants  of  the  head  lease, 
so  far  as  they  aifected  the  other  part  of  the  premises,  and  to  indemnify 
the  underlessee,  is  a  covenant  of  this  class ;  though  the  head  lease  con- 
tained a  proviso  for  re-entry  on  breach  of  covenant,  in  consequence  of 
which  forfeiture  was  incurred,  and  both  lease  and  underlease  determined 
(Detvar  v.  Goodman,  1907,  23  T.  L.  R.  225).  Moreover,  that  such 
covenants  should  expressly  extend  to  assignees  is  quite  immaterial 
VOL.  IV.  12 
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(Spencer's  Case,  5  Co.  Rep.  16a,  2nd  resolution).  It  does  not,  however, 
by  any  means  follow  that  assignees  can  disregard  them:  but  their 
enforcement  does  not  depend,  like  the  enforcement  of  covenants 
running  with  the  land,  upon  privity  of  estate,  but  upon  rights  created 
or  recognised  by  equity  under  certain  circumstances.  The  right  attaches 
in  favour  of  the  person,  or  the  assigns  of  the  person,  for  whose  benefit 
the  covenant  sought  to  be  enforced  was  entered  into,  against  the  person 
{or  his  assigns)  who  took  the  premises  with  notice,  express  or  construc- 
tive, of  the  covenant;  the  doctrine  having  for  its  basis  the  principle 
that,  if  an  equity  is  attached  to  property  by  the  owner,  no  purchaser 
having  notice  of  that  equity  can  stand  in  a  different  situation  from  the 
party  from  whom  he  purchased  {Tulk  v.  Moxhay,  1848,  2  Ph.  774 ;  41 E.  E. 
1143;  78  E.  E.  289).  And  as  the  covenant  binds  the  land,  it  may  be 
enforced  by  injunction  against  the  undertenant  of  the  party  who  has 
entered  into  it,  although  in  terms  he  has  only  bound  himself,  his 
executors,  administrators,  and  assigns  {Holloivay  v.  Hill,  [1902]  2  Ch. 
612 ;  Teape  v.  Dmtse,  1905,  92  L.  T.  319).  A  full  account  of  the  history 
and  application  of  the  equitable  doctrine  of  notice,  as  it  is  called,  will 
be  found  in  the  judgment  of  Earwell,  J.,  in  In  re  Nisbet  &  Potts's  Contract, 
[1905]  1  Ch.  391,  where  most  of  the  authorities  are  collected  (affirmed 
C  A.,  [1906]  1  Ch.  386).  Inasmuch,  however,  as  the  remedy  is  equit- 
able, and  equity  declines  to  give  relief  by  way  of  specific  performance 
where  work  of  a  constructive  nature  (e.g.  building  or  repairing)  has  to 
be  done,  only  covenants  of  a  negative  character  (Austerberry  v.  Corpora- 
tion of  Oldham,  1885,  29  Ch.  D.  750),  as  distinguished  from  those  which 
entail  the  expenditure  of  money  {Haywood  v.  Brtmswick  Building  Society, 
1881,  8  Q.  B.  D.  403),  can  be  thus  enforced  (see  also  Clegg  v.  Hands, 
1890,  44  Ch.  D.  503).  And  further,  for  the  doctrine  to  apply,  the 
person  for  whose  benefit  the  covenant  has  been  made  must  have  entered 
into  it  with  reference  to  some  ascertainable  property  in  which  he  has 
an  interest,  and  must  not  have  parted  with  his  whole  estate  (see  Formhy 
V.  Barker,  [1903]  2  Ch.  539).  Practically  speaking,  the  class  of  col- 
lateral covenants  which  are  enforceable  against  a  person  taking  premises 
with  notice  are  those  which  in  some  way  or  other  restrict  the  user  of 
the  premises ;  and  these  covenants  will  be  found  dealt  with  generally 
under  the  next  head.  The  constructive  notice  already  alluded  to  as 
sufficient  to  entail  liability  extends  to  all  covenants  contained  in  deeds 
which,  in  the  case  of  a  person  acquiring  a  leasehold  interest  in  premises, 
form  part  of  the  chain  of  title  of  his  assignor  or  lessor  {Batman  v. 
Harland,  1881,  17  Ch.  D.  353);  for  every  person  acquiring  such  an 
interest  is  bound  to  make  a  reasonable  investigation  of  title  {ibid.,  per 
Jessel,  M.E.).  In  such  a  case  even  an  express  representation  by  the 
assignor  or  lessor  denying  the  existence  of  the  restrictive  covenant  will 
not  absolve  the  assignee  or  lessee  {ibid.). 

Perhaps  the  whole  result  may  be  shortly  summed  up  by  saying  that, 
while  the  parties  to  an  instrument  of  demise  can  of  course  sue  and  be 
sued  on  all  covenants,  assigns  can  sue  and  be  sued  on  all  covenants 
running  with  the  land,  and  if  they  have  notice,  actual  or  constructive, 
of  a  restriction  may  be  prevented  from  disregarding  the  restriction. 

(iv.)  Bestrictive  Covenants. — Eestrictive  covenants  may  be  divided 
into  two  classes,  in  accordance  with  the  object  of  the  restriction — {a) 
covenants  restricting  the  alienation  of  the  property,  i.e.  not  to  assign 
or  underlet,  or  part  with  the  possession  of  the  demised  premises ;  {b) 
covenants  restricting  the  use  and  enjoyment  of  the  subject-matter.     In 
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the  latter  case  the  lessee,  in  addition  to  an  undertaking  that  he  will 
abstain  from  certain  acts  himself,  frequently  accepts  a  further  liability 
that  he  will  not  "  permit "  or  "  suffer  "  them  to  be  done  by  others ;  and 
difficulties  sometimes  occur  as  to  the  precise  scope  of  this  obligation. 
Speaking  generally,  it  may  be  said  that  acts  of  an  undertenant  are  not 
within  it,  and  that,  at  least  primarily,  it  only  extends  to  the  acts  of 
, those  persons  who  may  fairly  l^e  described  as  his  servants  or  agents  (see 
(Toleman  v.  Fortbury,  1870,  L.  K.  5  Q.  B.  288 ;  Wilson  v.  Twamley,  [1904] 
2  K.  B.  99).  Nor  does  he  "  permit "  or  "  suffer  "  them  to  be  done  merely 
because,  in  the  case  of  an  underlease,  he  accepts  covenants  of  a  less 
stringent  character  than  those  under  which  he  himself  holds  {Prothero 
V.  Bell,  1906,  22  T.  L.  R.  370).  It  may  be  stated  generally  with  regard 
to  all  purely  restrictive  covenants  that  the  Courts  will  enforce  the  pro- 
hibition by  injunction,  for  this  is  only  giving  the  sanction  of  their  process 
to  what  is  already  the  contract  between  the  parties  (see  Dolierty  v. 
Allvian,  1878,  L.  K.  3  App.  Cas.  709;  Bickmorc  v.  Dimiiwr,  [1903]  I'Ch. 
158),  and,  as  has  been  previously  explained,  the  equitable  doctrine  of 
notice  makes  the  person  taking  property  subject  to  a  restrictive 
covenant  liable  without  either  privity  of  contract  or  of  estate  to  the 
person  (or  his  successor  in  title)  in  whose  favour  the  restrictive  covenant 
was  made. 

(a)  Covenant  nx)t  to  Assign  or  Uiulcrlct  or  Part  wUh  Possession. — This 
covenant,  as  has  been  pointed  out,  is  not  technically  a  "  usual "  covenant, 
although  almost  every  lease  contains  it  in  one  form  or  another.  The 
covenant  is  either  absolute,  not  to  assign  without  the  consent  (usually 
the  written  consent)  of  the  lessor — or  qualified,  not  to  assign  without 
the  consent  of  the  lessor,  provided  that  such  consent  shall  not  be 
arbitrarily  or  unreasonably  withheld — or  provided  such  consent  shall 
not  be  withheld  from  a  respectable  or  responsible  jxjrson.  Under  the 
absolute  covenant  the  lessor  has  an  unqualified  right  of  refusal,  though 
he  is  now  prevented,  as  will  presently  be  seen,  by  statute  from  directly 
selling  his  consent ;  but  where  the  covenant  is  qualified  the  lessor  has 
to  prove  cogently  that  his  refusal  is  justifiable  {Shqypanl  v.  Homj  Kong 
Banking  Corporation,  1872,  20  W.  K.  459);  and  if  this  be  not  the  case 
the  lessee,  though  he  cannot  bring  an  action  to  compel  tlie  lessor  to  give 
his  consent,  may  assign  without  committing  a  breach  of  his  covenant 
(Treloar  v.  Biggc,  1874,  L.  K.  9  Ex.  151 ;  Hyde  v.  Wardc7i,  1877,  3  Ex. 
I).  72).  A  declaration,  too,  may,  in  a  proper  case,  be  obtained  by  the 
lessee  from  the  Court  as  to  his  right  to  assign  (Yonng  v.  Ashley  Gardens 
Properties,  [1903]  2  Ch.  112).  The  lessor's  consent  should  in  every  case 
be  first  applied  for,  or  a  breacli  will  be  committed  (Barrow  v,  Isaacs, 
[1891]  1  Q.  B.  417;  Eastei-n  Telegraph  Co.  v.  Dent,  [1899]  1  Q.  B.  835). 

The  statutory  provision  above  referred  to — sec.  3  of  the  Convey- 
ancing Act,  1892,  55  &  56  Vict.  c.  13 — enacts  that  in  all  leases 
containing  a  covenant,  condition,  or  agreement  against  assigning,  under- 
letting, or  parting  with  the  possession  or  disposing  of  the  land  or  property 
leased  without  licence  or  consent,  such  covenant,  condition,  or  agree- 
ment shall,  unless  the  lease  contains  an  expressed  provision  to  the 
contrary,  be  deemed  to  be  subject  to  a  proviso  to  the  effect  that  no  fine 
or  sum  of  money  in  the  nature  of  a  fine  shall  be  payable  for  or  in  respect 
of  such  licence  or  consent ;  but  this  proviso  shall  not  preclude  the  right 
to  require  the  payment  of  a  reasonable  sum  in  respect  of  any  legal  or 
other  expense  incurred  in  relation  to  such  licence  or  consent.  It  has 
been  decided  that  the  payments  forbidden  by  this  section  are  those  of 
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an  absolute  character,  and  that  it  does  not  prevent  the  lessor  from 
requiring,  as  a  condition  for  his  licence,  the  deposit  by  the  lessee  of  a 
prescribed  sum  by  way  of  security  for  the  observance  of  the  terms  of 
the  lease  {In  re  Cosh's  Contract,  [1897]  1  Ch.  9).  But  the  effect  of  the 
provision  is  not  to  make  the  taking  of  a  sum  of  money  or  tine  illegal, 
so  as  to  allow  an  assignee,  if  he  pays  it,  to  recover  it  back  on  that 
ground  (see  Waite  v.  Jennings,  [1906]  2  K.  B.  11). 

Where  it  is  stipulated  that  the  lessor's  consent  shall  not  be  unreason- 
ably withheld  in  the  case  of  a  responsible  tenant,  the  Court  has  to  decide 
upon  the  facts  whether  the  lessor  has  acted  reasonably  or  not  (cp.  In 
re  Spark's  Lease,  [1905]  1  Ch.  456).  It  is  impossible  to  lay  down  any 
precise  rule  on  this  question.  Kay,  L.J.,  in  Bates  v.  Donaldson,  [1896] 
2  Q.  B.  241,  suggests  that  there  may  be  reasons  personal  to  the  land- 
lord which  might  entitle  him  to  refuse ;  while  A.  L.  Smith,  L.J.,  seems 
to  limit  the  reasons  to  the  protection  of  the  lessor  against  having  his 
premises  used  or  occupied  in  an  undesirable  way  or  by  an  undesirable 
tenant 

In  order  to  establish  the  breach  it  is  necessary  to  prove  that  a  valid 
assignment  has  been  executed  (Doe  v,  Povjell,  1826,  5  Barn.  &  Cress.  308 ; 
29  K.  E.  253).  Unless  expressly  prohibited,  alienation  by  specific 
devise  {Fox  v.  Swann,  1655,  Sty.  482),  or  a  mere  equitable  deposit  of  the 
title-deeds  {Doe  v.  Hogg,  1824,  4  Dow.  &  Ky.  226  ;  27  E.  E.  512),  or  a  mere 
agreement  to  assign  {Horsey  Estate  v.  Steigcr,  [1899]  2  Q.  B.  79),  is  not 
sufficient.  The  meaning  of  the  covenant  by  the  lessee  not  to  assign  is 
not  to  assign  of  his  free  will,  and  therefore  assignment  by  operation  of 
law  on  bankruptcy  is  not  a  breach  ( Wadhatn  v.  Marlow,  1784,  4  Doug. 
54 ;  9  E.  E.  456 ;  Doe  v.  Bevan,  1815,  3  M.  &  S.  353 ;  16  E.  E.  293),  nor 
where  the  sheriff"  sells  the  term  under  an  execution  {Doe  v.  Carter,  1799, 
8  T.  E.  57;  4  B-  E.  586),  nor  if  the  term  be  purchased  under  com- 
pulsory powers  by  a  public  company  {Slipper  v.  Tottenham,  etc.,  Ely.  Co.^ 
1867,  L.  E.  4  Eq.  112).  The  covenant,  too,  always  intends  a  legal  assign- 
ment, and  is  consequently  not  broken  by  a  declaration  of  trust  or 
undertaking  to  hold  the  demised  premises  in  trust  for  another  person 
{Gentle  v.  Eaulhier,  [1900]  2  Q.  B.  267).  Underletting  the  premises 
demised  is  not  prevented  by  a  mere  covenant  not  to  assign  {Crusoe  v. 
Eughy,  1770,  2  Black.  W.  766),  unless  it  extend  to  "any  part"  of  the 
term  {Doe  v.  Worsley,  1807, 1  Camp.  20,  and  cp.  Dymock  v.  Shoioell's Brewery 
Co.,  1898,  79  L.  T.  329) ;  and  it  would  seem  that  a  covenant  not  to  let, 
or  not  to  underlet,  will  not  prevent  an  assignment  (see  In  re  Doyle, 
[1899]  1  I.  E.  113),  unless  expressed  to  extend  to  underletting  for  the 
whole  term  {Greenaway  v.  Adams,  1806,  12  Ves.  395).  Where  the 
covenant  only  forbids  the  assignment  or  underletting  of  "  the  demised 
premises"  generally,  the  assignment  or  underletting  of  a  part  of  them 
only  will  not  amount  to  a  breach  {Grove  v.  Portal,  [1902]  1  Ch.  727). 
The  letting  of  lodgings  or  furnished  apartments  is  a  breach  of  a  covenant 
not  to  let  any  part  of  the  premises  {Eoc  v.  Sales,  1813,  1  M.  &  S.  297),. 
at  all  events  in  the  case  where  possession  by  the  tenant  of  the  part  so 
let  is  exclusive.  Where  a  lease  is  made  to  more  than  one  person,  by  an 
assignment,  by  one  of  the  lessees  of  his  interest  to  another,  a  breach  of 
the  covenant  is  committed,  because  the  estate  conveyed  by  the  lease 
is  thereby  affected  {Varley  v.  Coppard,  1872,  L.  E.  7  C.  P.  505 ;  Langton 
V.  Henson,  1905,  92  L.  T.  805),  though  it  has  been  said  that  the  trans- 
action is  really  one  of  release  and  not  of  assignment  at  all  {Corporation 
of  Bristol  V.  Westcott,  1879,  12  Ch.  D.  ^%1,'per  Jessel,  M.E.). 
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Where  the  covenant  is  not  to  part  with  the  possession  of  the  premises, 
a  breach  is  committed  if  the  tenant  permits  other  persons  {Corporation 
of  Bristol  V.  Westcott,  svjrra)  to  occupy  a  substantial  part  thereof ;  but 
the  mere  temporary  parting  with  possession  of  a  small  portion  of  the 
property  would  probably  not  be  held  to  amount  to  a  breach  (see 
Mashiter  v.  Smith,  1887,  3  T.  L.  II.  673).  To  constitute  a  breach  the 
landlord  must,  moreover,  show  that  the  possession  has  been  parted  witli 
h7/  tJie  teiuint ;  for  possession  consistent  with  a  mere  trespass  will  not  be 
sufficient  {Doe  v.  Payne,  1815,  1  Stark.  86 ;  18  11.  11.  747).  Nor  will  it 
suffice  merely  to  show  that  other  persons  have  been  let  into  possession 
without  showing  also  that  the  tenant  has  failed  to  retain  possession 
himself  {Peebles  v.  Crosthu-aite,  1897,  13  T.  L  K.  198). 

{h)  Restrictions  as  to  the  nscr  ami  enjoyment  of  j)t'opcrty  originate  in 
nearly  every  instance  in  a  covenant  by  the  lessee,  either  affirmatively 
iA)  use  the  premises  for  the  jiurpose  <jf  a  particular  trade  or  trades,  or  as 
a  private  residence,  or  negatively  not  to  carry  on  any  trade,  or  not  to 
carry  on  certain  trades  therein.  The  prohibition  is  sometimes  ([ualified 
by  the  stipulation  that  if  the  lessor  give  a  licence  for  the  purpose 
(usually  in  writing)  the  lessee  shall  he  entitled  to  carry  on  trade 
generally  or  a  particular  trade  or  business  {Bramv:ell  v.  Lacy,  1879, 
10  Ch.  D.  691;  Tntton  v.  Banhart,  1887,  56  L.  T.  306);  but  in  the 
latter  event  such  licence  will  not  extend  to  the  carrying  on  of  any  trade 
other  than  the  one  expressly  permitted  {Machcr  v.  Foundling  Hospital, 
1813,  1  Ves.  &  Bea.  188 ;  35  E.  R.  74).  It  is  impossible,  within  the 
prescribed  limits,  to  deal  individually  witli  the  very  numerous  forms 
of  these  covenants  in  leases  relating  to  trade,  and  the  mass  of  authorities 
where  particular  covenants  have  received  judicial  interpretation. 
Perhaps  the  most  ordinary  covenant  of  this  class  is  the  one  jirohibit- 
ing  the  lessee  from  carrying  on  any  trade  or  business,  and  the  more 
stringent  covenant,  affirmative  in  form  though  negative  in  substance, 
to  use  the  premises  as  a  ])rivate  residence  only  (see  Hohson  v.  Tnlloch, 
[1898]  1  Ch.  424).  It  has  l>een  decided  that,  unlike  the  word  "trade," 
which  imports  buying  and  .selling  {Doc  v.  Bird,  1834,  2  Ad.  &  E.  161 ; 
41  R.  R.  408),  the  word  "  business  "  is  of  very  wide  meaning,  and  will 
cover,  for  instance,  a  school  {Doe  v.  Keeling,  1813,  1  M.  iS:  S.  95  ;  14 
R.  R.  405),  or  a  "  home "  supported  by  charitable  subscrijitions  {Bolls 
V.  Miller,  1884,  27  Ch.  I).  71).  The  difficulty  that  usually  arises  in 
respect  to  an  alleged  infringement  of  these  covenants,  is  to  see  wlietlier 
the  acts  complained  of  amount  to  the  carrying  on  of  a  business  or 
the  user  of  the  premises  for  that  purpose;  for  it  is  obvious  that  an 
isolated  act  would  not  amount  to  the  carrying  on  of  business,  and  in 
such  case  it  is  a  question  of  degree  (see  per  Jessel,  M.R.,  in  Portman 
V.  Home  Hospital  Assimation,  1879,  27  Ch.  D.  81  ;i.). 

With  reference  to  user  of  the  premises,  the  alwjve-mentioned 
covenants  are  the  most  restrictive  covenants  in  general  use,  for  they 
prohibit  all  trade  or  business.  Wliere,  however,  the  prohibition  is 
limited  to  "  noisome  "  or  "  oHensive  "  trades — as  to  whicli  see  Pembroke 
{Lord)  V.  Warren,  [1896]  1  I.  R.  96 — it  tacitly  permits  the  user  of  the 
premises  for  trades  wliicli  are  not  within  that  categorv  {Bonnett  v. 
Sculler,  1808,  14  Ves.  526;  33  E.  R.  336;  9  R.  R.  341)."  A  covenant 
in  the  conveyance  of  a  plot  of  land  laid  out  for  building,  not  to  carry 
on  any  trade  which  might  be  "  injurious  "  to  the  land,  has  been  held  not 
to  extend  to  a  trade  which  was  only  indirectly  injurious  by  reason  of 
a  tendency  to  lower  the  general  character  of  tlie  land  for  residential 
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purposes  {Knight  v.  Simmonds,  [1896]  1  Ch.  653).  The  covenant  now 
in  question  is  not  unfrequently  followed  by  a  more  general  covenant, 
stipulating  that  the  lessee  will  not  do  or  permit  acts  to  the  annoyance 
of  the  lessor  or  the  neighbours,  the  neighbours  here  spoken  of  not  being 
necessarily  persons  claiming  under  the  lessor  {Tod-Heatly  v.  Benham, 
infra).  The  combined  effect  of  these  two  covenants  is  to  prevent  the 
lessee  from  carrying  on  trades  within  the  definition,  and  further  from 
making  such  use  of  the  premises  apart  from  the  incidents  of  trade  as  to 
interfere  with  the  reasonable  comfort  of  the  neighbours  {Tod-Hcatly 
V.  Benham,  1888,  40  Ch.  D.  80 ;  and  compare  Wanton  v.  Coppard,  [1899] 
1  Ch.  92).  Both  questions,  namely,  whether  a  trade  is  noisome  or 
offensive,  and  whether  the  acts  complained  of  do  amount  to  an  inter- 
ference with  the  comfort  reasonably  expected  by  the  neighbours,  are 
questions  of  fact  depending  principally  upon  the  character  of  the  locality 
and  the  previous  use  to  which  the  premises  and  those  adjoining  have 
been  put  (see  Gutteridge  v.  3Iungard,  1834,  7  Car.  &  P.  129 ;  48  K.  R. 
773).  The  fact  of  a  trade  being  dangerous  is  not  conclusive  that  it  is 
offensive  {Hickman  v,  Isaacs,  1861,  4  L.  T.  285 ;  compare  with  this  case 
Zejjla  V.  Rogers,  [1893]  1  Q.  B.  31);  but  proof  that  the  user  of  premises, 
e.g.  as  a  hospital,  renders  the  adjoining  owners  liable  to  risk — or  to  the 
apprehension  of  risk — of  infection,  has  been  held  to  amount  to  an 
"  annoyance  or  grievance  "  within  the  meaning  of  a  covenant  containing 
these  words  {Tod-Heatly  v.  Benham,  supra).  It  has  been  decided  that 
the  term  "  nuisance  "  in  these  covenants  means  what  is  known  as  a  legal 
nuisance  {Harrison  v.  Good,  1871,  L.  Pt.  11  Eq.  338);  but  this  decision 
has  been  seriously  questioned,  and  cannot  now  be  relied  upon  {Tod- 
Heatly  V.  Benham,  snpra).  Sometimes  the  covenant  is  formulated  in 
less  sweeping  terms,  as  a  prohibition  against  particular  or  specified 
trades,  e.g.  the  business  of  a  common  brewer  or  of  a  licensed  victualler 
or  keeper  of  a  restaurant,  or  a  covenant  not  to  use  the  premises  as  a 
beer-house  or  as  a  public-liouse.  This  covenant,  of  course,  implies  that 
trades  other  than  those  mentioned  are  not  forbidden  but  sanctioned. 
Where  the  words  defining  the  trade  have  acquired  a  technical  meaning, 
as  in  the  case  of  a  public-house,  little  difficulty  arises  in  deciding 
whether  a  breach  has  been  committed.  Where,  however,  as  often 
happens,  the  trade  prohibited  has  attributes  in  common  with  trades  which 
are  not  prohibited,  the  Court  has  to  decide  upon  all  the  circumstances, 
whether  in  fact  there  has  been  a  substantial  infringement  of  the  covenant 
{Stuart  V.  Biplock,  1889,  43  Ch.  D.  343 ;  Buckle  v.  Fredericks,  1890,  44 
Ch.  D.  244;  Fitz  v.  lies,  [1893]  1  Ch.  77;  Ashhy  v.  Wilson,  [1900]  1  Ch. 
66).  The  construction  of  these  covenants,  as  indeed  of  all  restrictive 
covenants,  tends  to  strictness  (see  German  v.  Chapman,  1877,  7  Ch.  D. 
271 ;  Brigg  v.  Thornton,  [1904]  1  Ch.  386),  and  the  Court  declares  the 
effect  of  the  covenant  according  to  the  meaning  of  the  words  used  at 
the  time  the  covenant  was  made  (see  London  and  North-  Western  Ely. 
Co.  V.  Garnett,  1869,  L.  R.  9  Eq.  26 ;  Jones  v.  Bone,  1870,  L.  R.  9  Eq. 
674).  The  covenant  not  unfrequently  contains  a  prohibition  against 
other  trades  "similar  to"  those  expressly  prohibited.  Where  these 
words  are  added,  the  ordinary  rule  that  general  words  following  special 
words  are  to  be  construed  as  being  ejusdcm  generis  applies.  The  test 
in  such  cases  is  whether  the  business  alleged  to  be  similar  substantially 
competes  with  the  business  sought  to  be  protected  by  the  prohibition 
{Drew  V.  Guy,  [1894]  3  Ch.  25). 

Of  a  somewhat  analogous  character   to   the  covenant  prohibiting 
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specified  trades  is  the  affirmative  covenant  to  carry  on  a  specified  trade. 
The  mere  demise  of  premises  as  trading  premises  of  a  particular 
character — the  mere  description  of  them,  for  instance,  as  a  hotel — does 
not  create  an  implied  covenant  by  the  lessee  to  carry  on  that  trade  in 
them  {Gravd  Canal  Co.  v.  APNanue,  1891,  29  L.  H.  Ir.  131);  nor  will  a 
negative  covenant  to  carry  on  no  trade  other  than  a  specified  trade 
create  an  implied  affirmative  covenant  to  carry  on  the  particular  trade 
excluded  from  the  prohibition  {Doc  v.  Cuest,  1846, 15  Mee.  &  W.  100 ;  71 
R.  R.  603). 

The  Court,  moreover,  will  neither  directly  by  mandatory  injunction 
compel  the  performance  of  an  affirmative  covenant  to  carry  on  a 
particular  trade,  nor  indirectly  by  restraining  the  covenantor  from 
breaking  his  undertaking  to  do  so  {Hooper  v.  Broflrtrk,  1840,  11  Sim. 
47;  59  E.  It.  791;  54  K.  K.  326).  Covenants  as  to  carrying  on  par- 
ticular trades  are  most  usual  in  the  leases  of  licensed  premises,  and  are 
not  unfrequently  strengthened  by  a  covenant  not  to  do  or  sutt'er  any 
act  whereby  the  licence  may  be  jeopardised  ( Woofer  v.  Knott,  1876, 

1  Ex.  U.  124;  Fleetwood  v.  Hull,  1889,  23  Q.  B.  1).  35;  Harmnnn  v. 
Pmvell,  1891,  60  L.  J.  Q.  B.  628;  BrifaiU  v.  Hancock,  [1899]  A.  C.  442; 
Mumfm-d  v.  Walker,  1901,  71  L  J.  K.  B.  19 ;   Wilson  v.  Ticavdcy,  [1904] 

2  K.  B.  99).  What  are  called  "  tied  houses  "  in  the  trade  are  licensed 
houses  let  by  brewers  to  lessees  with  a  covenant  to  purchase  all  Ikjcf 
that  is  required  from  the  lessors.  There  is  in  such  covenant  an  implied 
undertaking  on  Ijehalf  of  the  lessors  to  supply  l)eer  of  good  marketable 
quality  {Luker  v.  Dennis,  1877,  7  Ch.  D.  227),  and  so  long  as  thi.s  is 
done  the  covenant  can  be  enforced  against  the  lessee  {Eiltcick  v.  Hnwkes, 
1881,  18  Ch.  D.  199;  Hanbury  v.  Cnmh/,  1887.  58  L  T.  155;  Cleyg  v. 
Hands,  1890,  44  Ch.  D.  503).  There  have  been  many  decisions  of  late 
years  on  what  are  called  the  tying  covenants  of  public-house  leases,  and 
especially  on  the  question  as  to  liow  far  they  can  be  enforced  by  ])erson8 
acquiring  the  interest  of  the  lessors  by  subsequent  purchase.  Of  these 
the  most  important  are  White  v.  Southend  Hotel  Co.,  [1897]  1  Ch.  767; 
Birminghmn  Breweries  v.  Jameson,  1898,  67  L.  J.  Ch.  403;  John 
Brothers  Ahergarw  Breipery  Co.  v.  Holmes,  [1900]  1  Ch.  188 ;  MancJiester 
Brewei-if  Co.  v.  Coombs,  [1901]  2  Ch.  608. 

In  addition  to  tlie  restrictions  as  regards  trade,  other  restrictions 
not  relating  to  the  user  of  the  subject-matter,  but  referring  ratlier  to 
the  maintenance  in  statu  quo  of  the  structure,  are  often  met  with  in 
demises. 

Covenants  restraining  the  alteration  of  or  addition  to  the  structure 
or  the  alteration  of  the  clianicter  of  the  demised  premises  are  chietly  of 
importance  when  land  is  being  built  upon  under  a  building  scheme. 
When  the  owner  of  the  land  retains  the  reversion  the  consideration  of 
such  covenants  falls  within  tlie  purview  of  covenants  between  landlord 
and  tenant;  but  where  the  plots  are  sold  subject  to  restrictive  covenants 
the  question  properly  belongs  to  the  law  of  vendor  and  purchaser.  (See 
Buildim;  Scheme;  Vendoh  and  ruRCHASEU.) 

It  may  be  stated  as  a  general  rule  tliat  such  covenants  do  not  enure 
for  the  benefit  of  one  tenant  or  purchaser  against  another,  unless  the 
right  to  enforce  them  he  either  given  him  expressly,  or  it  appear  from 
all  the  circumstances  that  it  was  intended  that  he  should  have  it ;  as,  for 
instance,  where  different  plots  of  land  are  sold  or  let  as  part  of  the  same 
building  scheme,  the  covenants  in  question  being  imposed  for  the  common 
advantage  of  the  tenants  or  purchasers  {Nottingham  Patent  Brick  Co.  v. 
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Butler,  1886, 16  Q.  B.  D.  778 ;  Spicer  v.  Martin,  1888,  L.  K.  14  App.  Cas. 
12;  Davis  v.  Corporation  of  Leicester,  [1894]  2  Ch.  208).  Where,  on  the 
other  hand,  the  covenants  are  obviously  imposed,  not  for  the  advantage 
of  the  tenants,  but  merely  for  the  protection  of  the  lessor,  the  tenants 
or  purchasers  cannot  enforce  them  inter  se ;  and  the  fact  of  the  lessor 
reserving  a  portion  of  the  land  for  himself  is  evidence,  though  not 
conclusive  evidence,  of  this  being  the  case  {In  re  Birminqhani,  etc.,  Land 
Co.,  [1893]  1  Ch.  342;  and  cp.  Bogers  v.  Hosegood,  [1900]  2  Ch.  388; 
Osborne  v.  Bradley,  [1903]  2  Ch.  446). 

In  any  case  the  right  to  enforce  a  covenant  of  this  kind  may  be  lost 
by  acquiescence  in  the  acts  of  a  party  who  is  alleged  to  have  infringed  it. 
Where  the  acts  in  question  are  those  of  the  defendant  himself,  if  the 
breach  complained  of  be  one  definite  act,  e.g.  building  an  addition  to  the 
premises  in  contravention  of  the  covenant,  the  lessor  can  enforce  the 
covenant,  subject  only  to  the  Statute  of  Limitations,  unless  he  knew 
antecedently  of  the  proposed  breach  and  stood  by  allowing  the  lessee  to 
expend  money  without  interference  {London,  Chatham,  and  Dover  Ely. 
Co.  V.  Bidl,  1882,47  L.  T.  413).  If,  however,  the  breach  is  a  continuing 
breach,  e.g.  not  to  use  the  premises  for  a  certain  trade,  and  the  lessor, 
after  knowledge  thereof,  stands  by,  he  may  lose  his  right  to  interfere 
independently  of  the  Statute  of  Limitations  upon  the  purely  equitable 
doctrine  of  acquiescence  {Sayers  v.  Collyer,  1888,  28  Ch.  D.  103). 

When  the  acts  in  question  are  those  of  a  person  or  persons  other 
than  the  defendant,  the  lessor  or  adjoining  lessees  are  entitled  to  an 
injunction  restraining  breaches  of  the  restrictive  covenants,  unless  it  be 
proved  that  the  breaches  complained  of  have  been  committed  without 
interference  to  such  an  extent  as  to  substantially  change  the  character 
of  the  property,  and  thereby  tacitly  put  an  end  to  the  object  of  the 
covenant  {Duke  of  Bedford  v.  British  3fuseum,  1822,  2  Myl.  &  K.  552  ; 
39  E.  R  1055 ;  39  K.  K.  288).  For  when  equities  have  to  be  regarded 
it  becomes  right  to  look,  not  merely  at  the  wording  of  the  covenant,  but 
at  the  real  object  it  was  inserted  in  the  conveyance  to  attain  {Knight 
V,  Simmonds,  [1896]  2  Ch.  294).  The  mere  fact,  consequently,  that 
breaches  have  been  committed  will  not  prevent  relief  from  being  given, 
if  by  comparison  with  the  breaches  complained  of  those  previously  com- 
mitted are  small  and  unimportant  {Western  v.  MacDermott,  1866,  L.  E. 
2  Ch.  72).  And  the  change  in  character  of  the  property  relied  upon 
must  be  one  due  to  the  acts  of  the  plaintiff  or  of  persons  through  whom 
he  claims,  or  it  will  not  avail  in  proof  of  a  plea  of  acquiescence  {Sayers 
V.  Collyer,  supra  ;  and  cp.  Craig  v.  Greer,  [1899]  1  I.  E.  258). 

[Aidhorities. — See  Woodfall  on  Landlord  and  Tenant ;  Foa  on  Land- 
lord and  Tenant,  3rd  ed.] 

Cover. — A  word  frequently  employed  in  connection  with  trans- 
actions relating  to  the  buying  and  selling  of  stocks  and  shares.  As 
ordinarily  used,  it  simply  means  a  security  against  loss  (see  Mundella  v. 
JShaw,  1888,  4  T.  L.  E.  456). 

Coverture. — At  common  law  husband  and  wife  become  one 
person.  As  Blackstone  expresses  it,  "  The  very  being  or  legal  existence 
of  the  woman  is  suspended  during  the  marriage,  or  at  least  is  incorporated 
and  consolidated  into  that  of  the  husband,  under  whose  wing,  protection, 
and  cover  she  performs  everything,  and  is  therefore  called  in  our  law- 
french   a  feme-covert  .  .  .  and  her   condition   during   her   marriage  is 
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called  her  coverture"  (1  Black,  Coin.  442).  During  the  marriage  the 
husband  was  entitled  to  the  rents  and  profits  of  his  wife's  realty,  and 
he  could  alienate  the  same  for  so  long  as  his  own  interest  might 
continue.  Without  his  concurrence  the  wife's  realty  could  not  be 
conveyed.  Further,  he  was  entitled  to  her  chattels  real,  her  choses 
in  possession,  and,  when  reduced  into  possession,  her  choses  in  action. 
Moreover,  a  married  woman  could  not  in  general  enter  into  contracts, 
except  for  necessaries,  nor  could  she  sue  or  be  sued.  In  criminal  law, 
too,  in  the  case  of  certain  offences  committed  by  a  married  woman 
in  the  presence  of  her  husband,  the  presumption  was,  and  still  is, 
that  she  acted  under  his  coercion  {q.v.). 

The  introduction  of  trusts  for  the  separate  use  of  a  married  woman, 
and  the  insistence  by  the  Court  of  Equity  in  many  cases  of  an  adequate 
settlement  being  made  by  the  husband  out  of  his  wife's  property  in  her 
favour,  largely  modified  the  operation  of  the  old  common  law.  Now,  by 
the  Married  Women's  Property  Acts,  a  married  woman  is  practically  in 
the  same  position  as  o.feme  sole.    See  Husbaxd  and  Wife. 

Covin  (Convenium)  is  a  term  now  obsolete  in  law, meaning 
a  secret  contrivance  or  collusion  l^etween  two  or  more  persons  to  defraud 
or  prejudice  another  of  liis  rights  (Co.  Litt.  3576;  Vin.  Alrr.  s.v. ;  Com. 
Dig.  8.V.).  What  was  called  covin  is  now  described  as  deceit,  fraud,  collu- 
sion, or  conspiracy  to  cheat  and  defraud. 

Tlie  word  "  covinous  "  survives  in  the  Fraudulent  Conveyances  Acts 
of  1571  (13  Eliz.  c.  5)  and  1584  (27  Eliz.  c.  4).  See  Fkaudulext 
Conveyances. 

Crabs  and  Lobsters. — By  the  Fisheries  (Oyster,  Crab,  and 
Ix)b8ter)  Act,  1877,  40  lS:  41  Vict.  c.  42,  which  applies  to  all  the  British 
Islands,  provision  is  made  for  the  protection  of  crabs  and  lobsters.  The 
Act  forbids  (s.  8)  taking,  possessing,  selling,  or  exixjsing,  consigning,  or 
buying  for  sale  edible  crabs  which  (1)  are  less  tlian  4^  inches  across  the 
broadest  part  of  the  back,  (2)  are  carrying  spawn,  (3)  have  recently  cast 
their  shell  (s.  8).  The  prohilntion  does  not  apply  to  the  ime  of  small 
edible  crabs  for  bait.  A  like  prohibition  applies  to  the  taking,  etc.,  of 
lobsters  less  than  8  inches  long  (s.  9). 

Tlie  maximum  penalty  for  a  first  offence  is  £2 ;  for  a  second  or  sub- 
sequent offence,  £10 ;  and  the  offender  is  also  liable  to  forfeit  all  crabs 
or  lobsters  in  his  possession  contrary  to  tlie  Act.  The  penalty  and  for- 
feitures are  enforceable  under  the  Summar}'  Jurisdiction  Acts  (s.  11), 
and  powers  of  search  and  seizure  are  given  by  sec.  12.  Tlie  Board  of 
Agriculture  and  Fisheries  (now  substituted  for  the  Board  of  Trade  by  the 
Board  of  Agriculture  and  Fivsheries  Act,  3  Edw.  vil.  c.  31)  may  also,  after 
public  in([uiry  held  after  due  notice,  prohibit  or  restrict  the  taking  of 
crabs  or  lobsters  in  a  particular  area ;  but  tlie  order  does  not  apply  to  a 
several  right  of  fishery  (s.  10).  The  Sea  Fisheries  Regulation  Act,  1888, 
51  &  52  Vict.  c.  54,  which  provides  for  the  creation  of  sea-fishery  districts 
and  local  committees,  empowers  a  local  committee  to  make  by-laws  to 
prevent  the  use  of  undersized  crabs  for  bait  (s.  2  (1)  (r)),  or  repealing  or 
amending  a  Board  of  Agriculture  and  Fisheries  order  under  sec.  10  of 
the  Act  of  1877. 

Under  the  Sea  Fisheries  Act,  1891,  54  &  55  Vict.  c.  37,  s.  9,  the 
local  committee  is  empowered  to  enforce  the  provisions  of  the  Act  of 
1877,  including  the  power  of  search   and  seizure;   and  by  the  Sea 
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Fisheries  Shellfish  Kegulation  Act,  1894,  57  &  58  Vict.  c.  26,  they  are 
given  extended  powers  of  making  by-laws  for  the  regulation,  protection, 
and  development  of  fisheries,  inter  alia,  for  crabs  and  lobsters. 

The  question  of  pollution  by  sewage  has  recently  become  of  consider- 
able importance  to  owners  of  oyster-beds,  in  view  of  the  fact  that  sea- 
side local  authorities  were  generally  under  the  impression  that  they  had 
a  right  to  discharge  their  sewage  into  the  sea  regardless  of  the  existence 
of  bottom  fisheries  in  the  neighbourhood.  There  is  no  common-law  right 
in  sanitary  authorities  to  discharge  sewage  into  the  sea  in  such  a  way 
that  nuisance  is  caused  to  owners  of  fisheries ;  and  if  they  cause  a  nuisance 
an  action  for  damages  lies  against  them  {Foster  v,  Warhlington  Urban 
District  Council,  [1906]  1  K.  B.  648).     See  Fisheries. 

Craft.— In  Reed  v.  Ingham,  1854,  3  El.  &  Bl.  889,  the  term 
"  craft,"  in  the  phrase  "  wherry,  lighter,  or  other  craft,"  was  held  not  to 
include  a  steam  tug  of  eighty-seven  tons  burden. 

Cranag'e  is  defined  as  (1)  a  liberty  to  use  a  crane  for  landing 
goods  from  vessels  on  a  wharf  and  make  profit  of  it ;  (2)  a  toll  paid  for 
the  same  (Wharton,  Dictionary ;  Bouvier,  Dictionary). 

Crave  Leave  to  Refer. — This  is  a  phrase  which  is  still 
frequently  used  in  pleadings — an  unfortunate  survival  from  a  former 
system.  Under  Order  31,  r.  15,  any  party  to  an  action  is  now  entitled 
to  inspect  and  copy  any  document  to  which  his  opponent  refers  in  his 
pleading.  Hence  it  is  wholly  unnecessary  for  him  to  "  crave  leave  "  to 
refer  to  that  which  he  is  entitled  as  of  right  to  inspect  at  once.  If  the 
plaintiff  in  his  statement  of  claim  sets  out  the  terms  of  a  material 
document  correctly,  the  defendant  should  admit  that  they  are  correctly 
set  out,  adding  such  other  portions  as  he  himself  relies  on.  If  the 
plaintiff  sets  out  the  terms  incorrectly,  the  defendant  should  set  them 
out  correctly.  If  the  plaintiff  does  not  set  the  terms  out  at  all,  but 
merely  states  shortly  the  effect  of  the  document,  the  defendant  should 
either  admit  or  deny  the  correctness  of  the  plaintiffs  version ;  and  in 
the  latter  case  it  is  generally  advisable  for  the  defendant  to  set  out  what 
he  himself  alleges  to  be  the  effect  of  the  document.  And  at  the  trial 
either  party  is,  of  course,  entitled  to  refer  to  any  material  and  ad- 
missible document  without  craving  leave. 

Creamer. — An  old  name  for  a  pedlar  or  huckster. 

Credit. — As  to  offences  in  regard  to,  under  the  Debtors  and 
Bankruptcy  Acts,  see  Bankruptcy,  Vol.  II.,  p.  63. 

Creditors'  Deeds. — Bankruptcy  is  an  ordeal  which  no 
debtor,  certainly  no  trader,  will  willingly  encounter.  The  official 
censorship  in  its  proceedings  has  a  quasi-cviTcniva].  suggestion ;  its 
publicity  is  fatal  to  the  bankrupt's  commercial  credit;  it  leaves  a 
lasting  stigma.  All  this  unpleasantness  may  be  avoided  if  the  debtor 
can  effect  a  private  arrangement  with  his  creditors  outside  bankruptcy. 
The  law  has  nothing  to  say  against  such  an  arrangement ;  all  that  it 
requires  is  that  the  arrangement  shall  conform  to  the  regulations  and 
conditions  prescribed  by  the  Deeds  of  Arrangement  Acts,  1887  and 
1890  (see  infra).     As  Lord  Campbell  long  ago  pointed  out,  arrange- 
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ments  of  this  kind  are  frequently  very  advantageous  both  to  creditors 
and  the  debtor.  The  composition  offered  may  be  considerably  more 
than  would  be  the  dividend  on  an  immediate  sale  and  distribution  of  the 
debtor's  eftects,  and  the  debtor  may  be  enabled  to  pay  this  composition 
from  the  assistance  of  friends  and  from  being  permitted  to  avail  himself 
of  his  position  in  the  commercial  world,  which  would  be  utterly  lost  if 
he  were  made  a  bankrupt.  It  is  not  therefore  surprising  that  what  used 
to  be  called  "  Creditors'  Deeds,"  but  are  now  better  known  as  "  Private 
Deeds  of  Arrangement,"  have  increased,  and  are  increasing  in  favour, 
with  the  commercial  world.  Out  of  a  total  of  86.S1  insolvent  estates 
liquidated  in  1904,  4546  were  administered  in  bankruptcy,  4085  under 
deeds  of  arrangement.  The  Board  of  Trade  statistics  for  the  last  ten 
years  show  also  that  while  bankruptcies  are  stationary,  if  not  on  the 
decrease,  deeds  of  arrangement  are  steadily  growing ;  that  the  value  of 
the  estates  administered  under  deeds  of  arrangement  is  greater  than 
that  of  those  administered  in  bankruptcy ;  and  that  the  administration 
is  less  expensive,  the  costs  of  administration  under  deeds  of  arrangement 
being  18  per  cent.,  as  against  32  per  cent,  under  an  official  administration 
in  bankruptcy.  These  things — convenience,  privacy,  economy — are  in- 
disputable advantages  of  the  deed  of  arrangement ;  but  against  them 
must  be  set  the  disadvantage,  to  the  creditors  and  the  public  at  large,  of 
the  immunity  which  the  debtor  obtains  from  any  official  inquiry  into  his 
conduct,  and  from  the  censorship  of  the  Court. 

Private  deeds  of  arrangement  are,  8i)eaking  generally,  of  four 
kinds : — 

1.  Deeds  of  assignment  for  the  Ijenefit  of  creditors. 

2.  Deeds  of  composition. 

3.  Inspectorship  deeds. 

4.  Letters  of  licence. 

Assignments. — By  a  deed  of  assignment  the  debtor  conveys  his 
property — the  particulars  of  which  are  specified  in  the  8che<lules  to  the 
deed — to  a  trustee  for  the  creditors,  whose  names  and  debts  are 
scheduled  to  the  deed,  upon  trust  t<)  realise  at  discretion,  and  after 
payment  of  expenses  to  distribute  the  proceeds  rateably.  An  assign- 
ment for  the  l)enefit  of  creditoitj  is  revocable  until  communicated 
to  them,  but  after  communication  it  becomes  irrevocable  {Synnot  v. 
Sivipsmi,  1854,5  H.  L.  C.  121;  10  E.  K.  844;  2  White  and  Tudor, 
L.  ('.,  7th  ed.,  887).  It  cannot  be  impeached  under  13  Eliz.  c.  5,  as 
a  covinous  or  fraudulent  conveyance — 8up|X)sing  it  to  Ije  made  for 
the  fair  puqwse  of  equal  distribution,  and  not  as  a  cloak  for  retaining 
a  benefit  to  the  grantor — merely  because  it  may  operate  to  the  pre- 
judice of  a  particular  creditor;  and  see  Maskr/i/ne  v.  Smith,  [1903] 
1  K.  B.  671.  So  far  from  being  a  fraud,  it  is,  as  was  said  in  Picldock 
V.  Lyder,  1816,  3  M.  &  S.  371;  16  11.  K.  300,  the  most  honest  thing 
that  a  debtor  so  circumstanced  can  do. 

Compositions. — By  a  composition  deed  the  debtor  agrees  to  pay  his 
creditors,  say  7s.  6d.  in  the  pound,  by  instalments,  secured,  perhaps,  by 
a  surety  or  sureties,  and  tlie  creditors  give  him  a  conditional  release — 
a  release,  that  is,  defeasible  on  non-payment  or  non-performance  of 
covenants  by  the  debtor  (see  Forms  IV.,  V.,  VI.,  VII.  and  VIIL). 

It  is  one  of  the  mysteries  of  our  admirable  common  law  that  a  debt 
cannot  be  discliarged  by  payment  of  a  less  sum  {Climber  v.  Wane,  1720, 
1  Sm.  L.  C.  357  ;  Foakcs  v.  Beer,  1884,  9  App.  Cas.  605).  A  creditor  can 
take,  as  Jessel,  M.K.,  remarked  in  Cmddery  v.  liartriim,  1880,  19  Ch.  D. 
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394,  a  horse  or  a  tomtit  in  satisfaction  of  a  debt,  but  he  cannot  take 
19s.  6d.  in  the  pound.  If  the  Eoman  augurs  could  not  meet  without  a 
smile,  must  not  English  lawyers  too  blush  sometimes  for  their  mysteries  ? 
At  all  events,  the  Courts  have  been  sufficiently  conscious  of  the  irra- 
tionality of  the  doctrine  in  Cumber  v.  Wane,  to  distinguish  it  wherever 
they  can,  and  they  have  done  so  in  the  case  of  composition  deeds  {Good 
V.  Cheesman,  1832,  2  Barn.  &  Adol.  328).  The  result  is  that  the  nnitual 
forbearance  of  the  creditors  will  support  the  deed — two  creditors  even 
will  do  {Norman  v.  Thompson,  1850,  4  Ex.  Eep.  755) — though  the  19s.  6d. 
in  the  pound  would  not.  A  parol  agreement  is  sufficient.  After  a  com- 
position deed  has  been  executed,  a  compounding  debtor  is  free  to  deal  with 
his  property  {In  re  Kearley  &  Clayton's  Contract,  1878,  7  Ch.  D.  615 ;  In 
re  Simons,  1881, 16  Ch.  D.  505)  while  the  composition  deed  stands;  and, 
on  the  same  principle,  the  creditor  who  has  acceded  to  the  deed  cannot 
maintain  an  action  on  his  original  debt  unless  the  debtor  has  made 
defaidt  in  carrying  out  his  agreement.  In  doing  so  he  would  be 
breaking  faith,  not  only  with  the  debtor,  but  with  every  creditor 
party  to  the  arrangement.  As  to  the  operation  of  the  Statute  of 
Limitations  on  the  debt,  see  Be  Stock,  1897,  75  L.  T.  422. 

Inspectorship  Deeds. — Inspectorship  deeds  are  the  third  kind  of  deeds 
of  arrangement.  These  provide,  substantially,  for  the  debtor  carrying 
on  his  business  as  before,  but  under  the  supervision  of  certain  inspectors 
on  behalf  of  the  general  body  of  creditors  (see  Form  VIL). 

Letters  of  Licence. — A  letter  of  licence  is  an  instrument  by  which 
the  creditors  permit  the  debtor  to  manage  his  business  for  a  limited 
period,  they  agreeing  not  to  sue  him  meanwhile,  and  the  debtor  to  pay 
a  proportion  of  the  receipts  to  a  trustee  for  the  benefit  of  his  creditors. 
It  is  an  implied  condition  in  all  such  deeds  that  all  the  creditors  that 
come  into  the  arrangement  are  put  on  perfectly  equal  terms  {Dauqlish 
V.  Tennent,  1867,  L.  E.  2  Q.  B.  49 ;  In  re  Milner,  1884,  2  Mor.  Bky.  191). 
An  inspectorship  deed  is  not  an  act  of  bankruptcy. 

All  the  above  instruments  are  now  subject  to  the  provisions  of  the 
Deeds  of  Arrangement  Acts,  1887  and  1890.  The  definition  of  a  "deed 
of  arrangement "  in  sec.  4  (2)  of  the  earlier  of  these  Acts  is  very  wide,  and 
includes  "  any  of  the  following  instruments,  whether  under  seal  or  not, 
made  by,  for  or  in  respect  of  tlie  affairs  of  a  debtor  for  the  benefit  of  his 
creditors  generally  (otherwise  than  in  pursuance  of  the  law  for  the  time 
being  in  force  relating  to  bankruptcy),  that  is  to  say : — 

"  {a)  An  assignment  of  property ; 

"  {h)  A  deed  of  or  agreement  for  a  composition.  And  in  cases  where 
creditors  of  a  debtor  obtain  any  control  over  his  property  or  business ; 

"  (c)  A  deed  of  inspectorship  entered  into  for  the  purpose  of  carrying 
on  or  winding  up  a  business ; 

"  {d)  A  letter  of  licence  authorising  the  debtor  or  any  other  person 
to  manage,  carry  on,  realise,  or  dispose  of  a  business  with  a  view  to  the 
payment  of  debts ;  and 

"  {e)  Any  agreement  or  instrument  entered  into  for  the  purpose  of 
carrying  on  or  winding  up  the  debtor's  business  or  authorising  the 
debtor  or  any  other  person  to  manage,  carry  on,  realise,  or  dispose  of 
the  debtor's  business  with  a  view  to  the  payment  of  his  debts." 

Begistration  of  Deed. — Any  instrument  falling  within  the  terms  of 
this  definition  must  now  be  registered  at  the  Bills  of  Sale  Department 
of  the  Central  Office  of  the  Eoyal  Courts  of  Justice,  otherwise  it  will 
be  void  under  the  Act.     But  a  deed  of  assignment  for  the  benefit  of 
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creditors  executed  by  a  foreign  debtor  in  the  country  of  his  domicil, 
who  is  possessed  of  goods  in  England  in  respect  of  a  business  carried 
on  tlirough  an  agent,  does  not  1-equire  registration  in  England,  the 
word  "  debtor  "  in  the  Act  meaning  debtor  subject  to  the  English  law 
of  bankruptcy  {Didancy  v.  Merry,  [1901]  1  K.  B.  536),  nor  does  the 
Act  apply  to  companies  registered  under  the  Companies  Acts  {Ee 
RUeys,  Ltd.,  Harper  v.  Rileys,  [1903]  2  Ch.  590).^  The  mode  of 
registration  is  as  follows: — A  true  copy  of  the  deed,  and  of  every 
schedule  or  inventory  thereto  annexed  or  referred  to,  is  to  be  pre- 
sented to  and  filed  with  the  Registrar  of  Bills  of  Sale  within  seven 
clear  days  after  the  execution  of  the  deed,  together  with  an  affidavit 
verifying  the  time  of  execution,  and  containing  a  description  of  the 
residence  and  occupation  of  the  debtor,  and  of  the  place  where  his  busi- 
ness is  carried  on,  and  an  atHdavit  by  the  debtor  stating  the  total  esti- 
mated amount  of  the  property  and  liabilities  included  under  the  deed, 
the  total  amount  of  the  comix)sition  (if  any)  payable  thereunder,  and 
the  names  and  addresses  of  the  debtor's  creditors.  Before  this  copy  of 
the  deed  will  be  registered  the  original  deed  must  be  produced  to  the 
registrar  duly  stamped.  Tiie  stamp  duty  is  the  Inland  Kevenue  duty  of 
lOs.  on  the  deed,  and  in  addition  an  ad  i-alorcm  duty  at  the  rate  of  Is. 
for  every  £100  of  the  swoni  value  of  the  proi)erty  passing  tinder  the 
deed  (s.  6  (1)).  There  is  a  fee  on  filing  tiie  deed,  graduated  according  to 
the  value  of  the  property  comprised,  where  the  property  does  not  exceed 
£1000,  £1 ;  where  it  exceeds  £1000,  but  does  not  exceed  £2000,  £2, 
rising  to  a  maximum  fee  of  £5.  If  the  time  for  registering  expires  on  a 
Sunday  or  other  day  on  which  the  registration  office  is  not  oj>en,  r^is- 
tration  on  the  next  day  will  be  valid  (s.  10).  The  forms  of  affidavit  for 
purposes  of  registration  are  prescribed  by  tiie  rules  under  the  Act,  and 
are  Forms  1,  2,  3  in  the  ApjHjndix.  A  register  of  such  deeds  is  to  be 
kept  by  the  registrar.    It  is  to  contain  the  following  particulars  (s.  7) : — 

(a)  The  date  of  the  deed ; 

{h)  The  name,  address,  and  description  of  the  debtor,  and  the  place 
or  places  where  business  is  carried  on,  and  the  title  of  the  finn  or  firms 
under  which  the  debtor  carries  on  business,  and  the  name  and  address  of 
the  trustee  (if  any)  under  the  deed ; 

(c)  A  short  statement  of  the  nature  and  effect  of  the  deed  and  of  the 
composition  in  the  pound  payable  thereunder ; 

{d)  The  date  of  registration ; 

{c)  The  amount  of  ])roi)erty  and  liabilities  included  under  the  deed, 
as  estimated  by  the  debtor. 

Any  person  may  search  the  register  for  a  shilling,  and  take  an  office 
copy  or  extract  of  the  registered  deed  on  the  same  terms  as  office  copies 
of  a  judgment  of  the  High  Court.  An  office  copy  or  extract  of  a  deed 
registered  under  the  Act  is  primd  facie  evidence  of  the  deed  and  of  the 
fact  and  date  of  registration  as  shown  therein  (s.  11).  The  High  Court, 
or  a  judge  thereof,  has  power  to  extend  the  time  for  registration,  and  to 
rectify  accidental  misstatements  (s.  9).  Where  the  debtor's  place  of 
business  or  residence  is  outside  the  London  Bankruptcy  District,  the 
registrar  is  to  transmit  a  copy  of  the  deed  to  the  registrar  of  the 
debtor's  proper  County  Court. 

'  It  is  not  an  unknown  thing  for  a  debtor  who  finds  himself  unable  to  meet  his 
engagements  to  give  his  creditors  bills  at  six  months  for  the  amount  of  their 
respective  debts,  and  discount  the  bills  at  say  68.  8d.  in  the  jwund.  It  seems 
very  doubtful  whether  such  a  transaction  would  need  to  be  registered  under  the  Act. 
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Creditors. — The  creditors  to  be  scheduled  to  the  debtor's  affidavit  are 
the  creditors  who  are  to  take  the  benefit  of  the  deed  of  arrangement,  not 
the  secured  creditors  (Chaplin  v.  Daly,  1894,  2  Manson,  1).  A  deed  of 
arrangement  may  be  duly  registered  under  the  Act,  though  the  affidavit 
made  by  the  debtor  under  the  Act  does  not  contain  the  names  and 
addresses  of  all  the  creditors  {Maskelyiie  v.  Smith,  [1903]  1  K.  B.  671).  A 
deed  of  arrangement,  though  void  for  want  of  registration  or  stamping, 
may  still  be  given  in  evidence  to  prove  an  act  of  bankruptcy  under 
sec.  4  {a)  of  the  Bankruptcy  Act,  1883  {In  re  Hollinshcad,  1888,  6  Mor. 
Bky.  66).  A  private  deed  of  arrangement,  if,  as  is  commonly  the  case, 
it  involves  an  assignment  of  the  debtor's  property  for  the  benefit  of  his 
creditors,  constitutes,  it  must  be  remembered,  an  act  of  bankruptcy,  and 
a  petition  against  the  debtor  founded  on  such  act  of  bankruptcy  may  be 
presented  at  any  time  within  three  months  from  the  date  of  the  deed 
{Re  Bamford,  1897,  12  Ch.  D.  314)  by  any  creditor  who  has  not  disin- 
titled  himself  to  petition  by  being  party  or  privy  to  the  deed  {Be 
Stray;  Ux  parte  Stray,  L.  E.  2  Ch.  374 ;  Be  Adamson,  Ex  parte  Viney, 
2  Mans.  153;  Re  W.  A.  Afills  &  Co.,  13  Mans.  9).  This  has  important 
consequences,  for  if  such  a  petition  is  presented,  and  a  receiving  order 
made  upon  it,  the  title  of  the  trustee  in  bankruptcy  relates  back  to  the 
act  of  bankruptcy,  and  the  trustee  under  the  deed  of  arrangement 
cannot  claim  his  costs  or  any  remuneration  reserved  him  by  the  deed  as 
against  the  trustee  in  bankruptcy  {Re  J.  &  If.  Richards ;  Ex  parte  The 
Official  Receiver,  1  Morr.  242).  For  the  same  reason  a  person  who  owes 
money  to  the  compounding  debtor  must  be  careful  as  to  paying  the  debt 
to  the  trustee  under  the  deed  while  the  three  months  is  still  running 
during  which  the  deed  is  impeachable,  otherwise  he  may  be  called  upon 
by  the  trustee  in  bankruptcy  to  pay  the  debt  over  again  to  him 
{Davis  V.  Betrie,  [1905]  2  K.  B.  528).  A  creditor  not  presenting  a 
petition  for  two  months  after  notice  of  a  deed  of  arrangement  is  no  bar 
to  his  petitioning.  He  is  under  no  obligation  to  express  dissent  {Re 
Carr ;  Ex  parte  Jacobs,  85  L.  T.  552).  A  deed  of  arrangement  is  not 
necessarily  void  under  13  Eliz.  c.  5,  because  it  contains  provisions  in 
favour  of  the  debtor,  or  because  a  particular  creditor  is  excluded  from 
its  operation  {Maskelyne  v.  Smith,  [1903]  1  K.  B.  671).  A  majority  of 
creditors  have  no  power  as  the  law  stands^  of  binding  a  mhiority  to 
accept  an  arrangement  or  composition  outside  bankruptcy.  This  is  pro- 
ductive of  serious  inconvenience,  because  one  recalcitrant  creditor  may 
upset  the  whole  scheme  by  bankruptcy  proceedings.  To  meet  the 
difiiculty  it  has  been  a  common  practice  to  insert  in  a  deed  of  arrange- 
ment a  clause  empowering  the  trustee  to  pay  in  full  any  debts  he  may 
think  it  expedient  so  to  pay,  but  the  Court  of  Appeal  have  in  a  recent 
case  (1906,  Re  Brindley ;  Ex  parte  Briiidley,  13  Mans.  1,  at  pp.  3,  4) 
expressed  a  strong  opinion  that  this  practice  is  an  improper  one.  A 
creditor  may  be  held  to  be  assenting  to  the  deed  though  he  has  not 
executed  it,  if,  to  use  Lord  Cranworth's  words  in  Forbes  v.  Dimond,  4  De 
G.,  M.  &  G.,  at  p.  315 :  "  he  puts  himself  in  the  situation  of  having  the 
benefit  of  the  deed ; "  but  to  be  treated  as  assenting  he  must  have 
done  some  overt  act  denoting  his  willingness  to  come  in  {Wliitmore 
V.  Turquand,  3  De  G.,  E.  &  J.  107).  The  Deeds  of  Arrangement 
Amendment   Act,    1890,    contains    important    provisions    as    to    the 

1  A  very  influential  body  of  professional  opinion  is  in  favour  of  giving  a  majority 
of  creditors  a  power  to  bind  dissentients,  as  in  the  case  of  companies  under  the  Joint 
Stock  Companies  Arrangement  Act,  1870. 
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accounts  of  trustees  under  deeds  of  arrangement.  Every  trustee 
under  such  a  deed  is,  within  thirty  days  of  the  1st  day  of  January 
in  each  year,  to  transmit  to  the  Board  of  Trade  an  account  of  his 
receipts  and  payments  in  a  prescribed  form,  and  verified  in  the  pre- 
scribed manner,  and  any  creditor  may  inspect  such  accounts  on  pay- 
ment of  a  fee.  Neglect  may  be  visited  by  committal  under  the 
Bankruptcy  Act,  1883,  s.  102  (5).  The  accounts  are  to  be  as  in  Form 
No.  2  in  the  Appendix.  Each  receipt  and  payment  must  be  entered  in 
such  a  manner  as  sufficiently  to  explain  its  nature  (r.  8).  If  the  trustee 
carries  on  a  business,  a  trading  account  must  be  forwarded  as  a  distinct 
account  as  in  Form  No.  4  in  the  Appendix  (r.  9).  When  property  has 
been  realised  the  gross  proceeds  of  sale  must  be  entered  under  Receipts, 
and  the  necessary  disbursements  incidental  to  sales  entered  as  Pay- 
ments. If  the  deed  is  by  a  firm,  distinct  accounts  must  be  rendered  of 
the  joint  and  of  each  of  the  separate  estates  (r.  13).  WTiere  the  trustee's 
account  is  incomplete  the  board  may  require  it  to  be  amende<l  or 
explained  (r.  14).  The  effect  of  these  regulations  is  to  draw  such  deeds 
within  the  sphere  of  official  control,  and  make  them  part  of  the  bank- 
ruptcy system ;  for  though  the  Board  of  Trade  has  no  power  of  audit, 
it  can  set  creditors  in  motion. 

As  to  an  arrangement  by  conversion  of  a  business  into  a  company, 
see  pp.  216-218. 


PRECEDENTS. 

I.  ASSIGNMENT  for  tlu  Benefit  of  Creditors. 

THIS  INDENTURE,  made  the  day  of  19    , 

Between  A.  B.,  of  ,  draper,  hereinafter  called  the  debtor, 

of  the  first  part ;  C.  I).,  of  ,  hereinafter  called  the 

trustee  of  the  second  part ;  and  the  several  persons  or  firms 
being  creditors  of  the  debtor,  whose  names  and  seals  are  sub- 
cribed  and  affixed  to  the  first  schedule  hereto,  or  M'ho  otherwise 
have  assented  to  or  shall  hereafter  assent  to  these  presents,  of 
the  third  part,  all  which  parties  of  the  third  part  are  hereinafter 
called  the  creditors :  Whereas  the  debtor  is  indebted  to  the 
creditors  whose  names  are  contained  in  the  schedule  hereto,  in 
the  several  sums  set  opposite  to  their  names :  And  whereas  the 
debtor,  being  unable  to  pay  the  said  creditors  in  full,  has  proposed 
to  the  said  creditors  to  convey  to  the  trustee  for  the  benefit  of 
the  creditors  the  property  specified  in  the  second  schedule  hereto, 
in  consideration  of  the  creditors  giving  the  debtor  the  release 
hereinafter  contained :  And  whereas,  the  creditors  have  con- 
sented to  accept  the  debtor's  said  proposal :  NOW  THIS  IN- 
DENTURE WITNF^SETH  as  follows  :— 
Conyeyanoe.  1.  The  debtor,  as  beneficial  owner,  in  consideration  of  the 
release  hereinafter  contained,  hereby  conveys  to  the  trustee  all 
his  real  and  personal  property,  which  property  is  more  particularly 
specified  in  the  first  part  of  the  second  schedule,  and  is  hereinafter 
called  the  trust  property,  excepting  only  therefrom  the  property 
mentioned  in  the  second  part  of  the  second  schedule  hereto.  To 
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Hold  the  trust  property  as  to  the  real  estate  comprised  therein 
unto,  and  to  the  use  of  the  trustee  in  fee-simple,  and  as  to  the 
personal  estate  comprised  therein  to  the  trustee  absolutely,  but 
upon  the  trusts,  and  subject  to  the  provisions  hereinafter 
mentioned. 
Trust  for  2.  The  trustee  shall  as  soon  as  practicable,  sell  and  convert  into 

money  the  trust  property,  and  shall  apply  the  money  realised  by 
such  sale  and  conversion  in  the  following  manner  and  order  : — 

(a)  In  payment,  in  the  first  place,  of  the  expenses  of,  and  in- 

cidental to  the  negotiation,  preparation,  and  execution  of 
these  presents ; 

(b)  In  payment,  in  the  next  place,  in  full  of  all  debts  which 

would  have  priority  were  the  property  of  the  debtor  being 
administered  in  bankruptcy ; 

(c)  Subject  to  the  above  shall  distribute  the  residue  rateably 

among  the  creditors  according  to  the   amount   of   their 
respective  debts. 

(d)  In  the  event  of  any  surplus,  shall  pay  the  sum  to  the  debtor, 
tion^of"^'^^  3.  The  trustee  shall  be  entitled  to  retain  by  way  of  remunera- 
trustee.       tion  for  his  services  the  sum  of  <£  ,  or  a  commission  at  the 

rate  of  £  per  cent,  on  the  amount  distributed. 

^end1n^™^°*    Pending  the  realisation  of  the  trust  property,  the  trustee  may 
realisation,  carry  on  the  business  of  the  debtor,  repair,  insure  and  otherwise 

deal  with  the  property  comprised  in  the  first  part  of  the  second 

schedule  hereto,  in  such  manner  as  he  may  deem  expedient  in  the 

interests  of  the  creditors. 
Release  by         5,  AND  THIS  INDENTUEE  ALSO  WITNESSETH,  that  in 

creditors.  ,  ,  ' 

consideration    of   the  premises,   the   creditors  hereby  release  the 

debtor  from  the  said  debts  owing  to  them  by  the  said  debtor,  and 

from  all  actions,  claims  and  demands  whatsoever  in  respect  thereof. 

Saving  6.  The  said  release  shall  not  effect  any  lien,  charge  or  mortgage  on 

seciuities.     the  property  of  the  debtor,  to  which  any  of  the  said  creditors  may 

be  entitled,  but  any  creditor  so  secured  shall  only  be  entitled  to 

receive  dividends  under  the  indenture  on  the  balance  of  his  debt 

after  deduction  of  the  realised  or  estimated  value  of  the  security. 

Arbitration         7^  Any  question  which  may  arise  as  to  the  amount  or  validity 

disputes,      of  any  debt  provided  for  by  this  indenture  shall  be  referred  to 

arbitration  in  accordance  with  the  provisions  of  the  Arbitration 

Act,  1889. 

New  trustee        g.  In  the  cvcnt  of  the  said  C.  D.  dying,  or  retiring  or  becoming 

death.         incapable  to  act,  a  majority  in  numbers  and  value  of  the  creditors 

under  this  indenture  may  appoint  a  new  trustee  in  his  place. 

The  First  Schedule  above  referred  to. 


Names,  Address,  and  Descriptions  of  Creditors. 

M.  N.  of 
S.  T.  of 


Amount  due  to. 
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P.  1. 

Property  assigned. 

p.  2. 

Property  not  assigned. 

Testatum. 


Conveyance 
by  debtor 
01  real  and 
personal 
property  to 
trustee. 


II.  DEED  OF  CONVEYANCE  AND  ASSIGNMENT  by  a 
Debtor  of  his  Real  and  Personal  Property  for  the  Benefit  of 
his  Creditors. 

Partiee.  THIS  INDENTURE,  made  the  day  of  19    , 

Between  [debtor]  of  in  the  County  of  ,  builder, 

hereinafter  called  the  debtor,  of  the  first  part;  [trustee],  of,  &c., 
hereinafter  called  the  trustee,  of  the  second  part ;  and  the  several 
persons,  companies,  and  firms  whose  names  and  seals  are  subscribed 
and  affixed  in  and  to  the  schedule  hereunder  written,  or  who  other- 
wise accede  to  these  presents,  of  the  third  part,  WITNESSETH  as 
follows,  that  is  to  say  : — 

1.  The  debtor,  in  consideration  of  the  release  hereinafter  con- 
tained, hereby  grants,  assigns,  and  conveys  to  the  trustee  ALL 
the  real  and  personal  estate,  credits  and  effects  whatsoever  and 
wheresoever,  and  whether  in  possession,  remainder,  or  reversion 
of  the  debtor  (except  property  held  by  him  upon  trust  for  any 
other  person,  and  the  bedding,  tools  of  trade  and  wearing  apparel 
of  himself  and  his  family),  To  HOLD  the  said  real  estate  unto  and 
to  the  use  of  the  said  trustee,  his  heirs  and  assigns  [or  in  fee-simple], 
and  To  hold  the  said  personal  estate  unto  the  trustee,  his  executors, 
administrators  and  assigns  [or  absolutely] ;  but  as  to  all  the  premises, 
hereinafter  called  the  trust  premises,  upon  the  trusts  and  for  the 
purposes  hereinafter  mentioned. 

2.  The  trustee  shall,  with  all  convenient  speed,  sell,  dispose  of, 
get  in  and  convert  into  money  the  trust  premises  according  to  the 
nature  thereof  respectively,  and  shall  hold  the  proceeds  of  such 
sale  and  conversion  upon  the  trusts  and  for  the  purposes  hereinafter 
mentioned. 

3.  The  trustee  may,  in  his  discretion,  for  the  purposes  of 
carrying  out  the  trusts  aforesaid,  or  any  of  them,  enter  into, 
execute,  and  do  all  such  arrangements,  assurances,  and  things  as 
to  him  shall  seem  necessary  or  expedient. 

4.  The  trustee  shall  stand  possessed  of  the  proceeds  of  the  sale 
and  conversion  of  the  trust  premises,  in  trust,  in  the  first  place,  to 
pay  thereout  all  solicitors'  and  other  costs,  charges,  and  expenses 
which  shall  have  been  or  may  be  incurred  in  and  about  the 
negotiation,  preparation  and  carrying  out  of  these  presents,  and  in 
the  investigation  of  the  affairs  and  realisation  and  winding-up  of 
the  estate  and  effects  of  the  debtor,  including  the  remuneration  of 
the  trustee  for  his  time  and  services  at  the  rate  of  [as  agreed],  and 
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in  the  next  place  to  make  any  payments  or  allowances  which 
would  have  preference  or  be  entitled  to  be  paid  in  full  in  case  of 
bankruptcy ;  and  in  the  next  place  to  pay,  divide  and  distribute 
the  residue  of  the  said  trust  moneys  unto  and  amongst  all  and 
every  the  creditors  of  the  debtor  in  like  manner  as  in  bankruptcy, 
and  by  such  instalments,  and  at  such  times,  as  the  trustee  shall 
deem  expedient;  and  to  pay  the  surplus  (if  any)  to  the  debtor. 

5.  The  debtor  hereby  covenants  with  the  trustee  that  he,  the 
debtor,  and  all  persons  having  or  claiming  any  estate,  right,  title, 
interest  or  demand  whatsoever,  in,  to,  or  out  of  the  premises 
hereby  conveyed,  or  any  of  them,  or  any  part  thereof  respectively, 
shall  from  time  to  time,  and  at  all  times  hereafter  during  the 
continuance  of  these  presents,  upon  the  request  of  the  trustee,  at 
the  costs  and  charges  of  the  trust  estate,  so  long  as  the  same  shall 
be  available  for  that  purpose,  and  afterwards  of  the  persons 
requiring  the  same,  make,  do,  and  execute  all  such  acts,  deeds, 
assignments,  and  assurances  for  the  better  and  more  perfectly 
granting  and  assigning,  or  otherwise  assuring  to  the  trustee,  in 
such  manner  as  he  shall  direct,  upon  the  trusts  of  these  presents, 
all  or  any  of  the  premises  hereinbefore  expressed  to  be  hereby 
granted  and  assigned  respectively,  or  any  part  thereof  respec- 
tively. 

6.  The  debtor  hereby,  for  the  consideration  aforesaid,  appoints 
the  trustee  and  his  nominees  to  be  his  attorney  and  attorneys  in 
his  name  or  otherwise,  and  on  his  behalf  to  execute,  sign,  and 
do  all  such  deeds,  documents,  assurances,  acts  and  things,  as  may 
be  found  necessary  or  expedient  in  relation  to  the  trusts  of  these 
presents  and  the  trust  estate,  and  to  give  effectual  releases  and 
receipts,  and  to  nominate  and  appoint,  and  in  the  discretion  of  him 
or  them  to  remove  any  substitute  or  substitutes ;  the  debtor  and 
the  creditors,  parties  hereto  of  the  third  part,  hereby  agreeing  to 
confirm  and  abide  by  whatsoever  the  said  attorney  or  attorneys 
shall  do,  or  cause  to  be  done,  in  relation  to  the  premises. 

7.  The  creditors,  parties  hereto  of  the  third  part,  hereby 
respectively  acquit,  release,  and  discharge  the  debtor,  his  heirs, 
executors  and  administrators,  from  all  debts  and  sums  of  money 
now  due  and  owing  from  the  debtor  to  such  creditors  respectively, 
and  from  all  actions,  suits,  debts,  claims,  and  demands  whatso- 
ever, which  such  creditors  now  have  against  the  debtor,  subject 
nevertheless  to  the  provisions  hereinafter  contained. 

8.  Notwithstanding  anything  herein  contained  any  creditor  at 
the  time  of  executing  these  presents  having  any  lien  or  security,  or 
the  suretyship  of  any  person,  may  assent  to  and  execute  these 
presents  without  prejudice  to  his  rights  under  such  lien,  or 
security,  or  suretyship;  but  any  creditor  so  assenting  who  may 
hold  any  such  security  upon  the  estate  or  effects  of  the  debtor 
shall  be  entitled  to  dividends  under  the  trusts  of  these  presents 
only  on  the  balance  of  his  debt  remaining  after  giving  credit  for 
the  value  of  the  security  held  by  him  in  like  manner  as  in  bank- 
ruptcy, such  value  to  be  ascertained  either  by  the  realisation  of  his 
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security  by  the  creditor,  or  by  agreement  between  such  creditor  and 

the  trustee,  or  by  arbitration  in  manner  next  hereinafter  provided. 

Arbitration         9    jf  a^y  dispute  or  difference  shall  arise  in  the  carrying  out  of 

the  trusts  of  these  presents  between  the  trustee  and  any  person 

claiming  to  be  a  creditor  of  the  debtor,  and  entitled  to  the  benefit 

of  the  said  trusts,  the  same  shall  be  settled  and  disposed  of   by 

arbitration  under  the  provisions  of  the  Arbitration  Act,  1889. 

Power  for  10.  It  is  hereby  agreed  and  declared  that  the  power  of  appoint- 

appoint  new  ing  a  uew  trustee  or  trustees  of  these  presents  in  the  place  of  any 

trustees.      trustee  or  trustees  who  shall  die  or  desire  to  be  discharged,  or 

refuse,  or  become  unfit  or  incapable  to  act,  shall  be   exercisable 

by  the  majority  in  value  of  the  creditors,  parties  hereto  of  the 

third  part. 

In  witness,  &c. 

Schedule  of  Creditors. 


Parties. 


Talatum. 

Interpreta- 
tion clause. 


III.  DEED  OF  ASSIGNMENT  hy  Copartners  in  Trade  upon 
Trusts  for  the  Benefit  of  their  Creditor s^  subject  to  the  Supervision 
of  a  Committee  of  Inspection. 

THIS  INDENTURE,  made  between  [debtors],  all  of 
Street,  in  the  city  of  ,  trading  in  partnership  there  under 

the  style  or  firm  of  Brothers,  of  the  first  part ;  [trustee],  of, 

&c.,  and  [trustee],  of,  &c.,  of  the  second  part ;  [inspeclor],  of,  &c., 
[inspector],  of,  &c.,  and  [ijutpector],  of,  ttc,  of  the  third  part,  and 
the  several  persons  whose  names  and  seals  are  subscribed  and 
affixed  in  and  to  the  schedule  hereunder  written,  or  who  otherwise 
accede  to  these  presents,  being  creditors  of  the  said  [debtors]  jointly, 
or  of  one  or  other  or  both  of  them  separately,  or  of  the  said  [debtors] 
jointly,  and  of  one  or  other  or  both  of  them  separately,  of  the  fourth 
part:  WITNESSETH  as  follows:— 

1.  In  the  construction  of  these  presents  (unless  a  contrary 
intention  appears)  the  expression  "the  debtors,"  shall  mean  the 
said  [debfoi's],  and  the  expression  "the  trustees,"  shall  mean  the 
said  [tnistees],  and  the  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  and  the  trustees  or  trustee  for  the 
time  being  of  these  presents  ;  and  the  expression  "  the  committee  of 
inspection,"  shall  mean  the  parties  hereto  of  the  third  part,  and  all 
other  members  of  the  committee  of  the  creditors  of  the  debtors 
jointly,  or  of  one  or  other  or  both  of  them  separately,  or  of  the 
debtors  jointly,  and  of  one  or  other  or  both  of  them  separately,  who 
shall  hereafter  be  duly  appointed  in  maimer  hereinafter  provided ; 
and  the  expressions  "inspector"  and  "inspectors"  respectively,  shall 
mean  a  member  and  members  of  the  committee  of  inspection  ;  and 
the  expression  "  the  creditors,"  shall  mean  the  parties  hereto  of  the 
fourth  part,  and  all  other  persons  who  are  at  the  date  of  these 
presents  creditors  of  the  debtors  jointly,  or  of  one  or  other  or  both 
of  them  separately,  or  of  the  debtors  jointly,  and  of  one  or  other 
or  both  of  them  separately,  and  of  whom  the  trustees  shall  have 
notice  before  completing  the  distribution  of  the  property  of  the 
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debtors  under  the  trusts  and  provisions  herein  contained  ;  and 
words  in  the  singular  number  shall  mean  also  the  plural;  and 
words  in  the  plural  shall  mean  also  singular ;  and  words  denoting 
males  shall  mean  also  females ;  and  words  denoting  persons  shall 
include  corporations,  companies,  and  partnership  firms  in  the 
United  Kingdom  and  elsewhere. 
Assignment  2.  The  debtors  do  and  each  of  them  doth  hereby  assign  unto  the 
estate.  trustees  all  the  joint  and  separate  personal  property,  credits,  and 
effects  of  the  debtors  respectively  (save  and  except  out  of  the  assign- 
ment hereby  effected  all  such  leaseholds  and  such  other  parts  of  the 
said  personal  property,  credits,  and  effects  (if  any),  as  the  committee 
of  inspection  or  the  majority  of  them  shall  consider  it  undesirable 
to  accept,  by  reason  of  any  onerous  rents,  covenants,  calls,  burthens, 
or  other  incumbrances  or  liabilities,  either  present  or  future,  certain 
or  contingent,  relating  to  or  affecting  the  same  ;  And  also  save  and 
except  the  wearing  apparel  of  the  debtors  respectively,  and  of 
their  respective  families) :  Together  with  the  goodwill  of  the  said 
business  of  the  debtors  at  aforesaid  :   To  hold  all  and 

singular  the  personal  estate,  credits,  and  effects,  and  premises 
hereby  assigned  unto  the  trustees,  according  to  the  nature  and 
quality  of  the  same  respectively,  but  subject  to  the  charges  or 
incumbrances  now  affecting  the  same  premises  respectively,  upon 
the  trusts  and  with  and  subject  to  the  powers  and  provisoes, 
hereinafter  contained  concerning  the  same  respectively. 
Trust  for  3.  The  trustees  shall,  with  all  convenient  speed,  call  in,  collect, 

perty  compcl  payment  of,  and  receive  any  outstanding  parts  of  the  same 

assigne  .  pi-gn^jges  respectively,  and  sell  and  convert  into  money  such 
parts  thereof  as  shall  not  consist  of  money,  with  full  power 
generally  to  do  all  such  acts  and  things  in  regard  to  the  premises 
as  to  them  shall  seem  proper  or  expedient  in  the  interests  of  the 
creditors. 
Trusts  of  4.  The  trustees  shall,  out  of  the  moneys  to  be  realised  as  afore- 

saie,  &c.  said,  and  other  the  moneys  (if  any)  arising  from  the  personal  estate 
of  the  debtors  and  each  of  them  respectively,  pay  all  the  costs, 
charges,  and  expenses  of  and  incident  to  these  presents,  and  of  and 
attending  the  realisation  and  conversion  into  money  of  the  said 
estates,  including  such  remuneration  to  the  trustees  for  their 
services  as  the  committee  of  inspection  or  a  majority  thereof  shall 
think  reasonable ;  and  shall  distribute  the  residue  of  the  said 
moneys  unto  and  among  the  creditors  of  the  said  debtors,  and  each 
of  them,  in  like  manner  as  the  same  would  be  distributable  under  a 
bankruptcy  of  the  debtors  founded  on  an  act  of  bankruptcy  com- 
mitted at  the  date  of  the  execution  of  these  presents. 

Provided  always,  and  it  is  hereby  agreed  and  declared  a& 
follows : — 

Power  for  5.  Notwithstanding  the  trust  for   sale  and  conversion  herein- 

with.  before  contained,  it  shall  be  lawful  for  the  trustees,  with  the 
committee  conscnt  in  writing  of  the  committee  of  inspection  or  of  a  majority 
saie."^*^°"^  thereof,  to  postpone  the  sale,  conversion  and  collection  of  the  whole 
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or  any  part  or  parts  of  the  said  premises  hereby  assigned,  until 
such  time  or  times  or  for  such  period  or  periods  from  time  to  time 
as  the  committee  of  inspection  or  a  majority  thereof  shall  think  fit. 
6.  Until  the  said  premises,  respectively,  shall  have  been  collected 
or  sold  and  converted  into  money  as  aforesaid  under  the  trusts  of 
these  presents,  the  trustees  may  manage  and  employ  and  repair  and 
insure  against  damage  or  loss  by  fire  or  otherwise  all  or  any  part 
of  the  same  premises  respectively,  at  the  cost  of  the  trust  estate. 

7.  The  trustees  may,  with  the  consent  in  writing  of  the  com- 
mittee of  inspection,  employ  the  debtors,  or  either  of  them,  or  any 
other  person  or  persons,  to  assist  in  winding  up  the  said  business  of 
the  said  debtors,  including  the  travelling  for  and  collecting  in  the 
outstanding  debts  and  estate,  in  the  United  Kingdom  or  elsewhere, 
during  such  period  as  may  be  thought  necessary  or  expedient,  and 
to  assist  in  realising  the  said  property  hereinbefore  assigned,  or 
otherwise  to  act  in  the  execution  of  all  or  any  of  the  trusts  or 
powers  of  these  presents;  and,  in  case  of  such  employment  as 
aforesaid,  may  pay  to  the  debtors  or  other  persons  so  employed 
such  allowance,  salary,  or  remuneration  for  the  services  so  rendered 
as  the  committee  of  inspection  or  a  majority  thereof  shall  direct, 
and  to  pay  the  same  out  of  the  trust  estate. 

All  moneys  and  securities  for  money  which  shall  come  to  the 
hands  of  the  trustees  shall,  until  the  same  shall  be  applied  or  dis- 
tributed according  to  the  trusts  of  these  presents,  be  placed,  in 
the  names  of  the  trustees,  in  such  bank  and  to  the  credit  of  such 
account  as  the  committee  of  inspection  or  a  majority  thereof  shall 
direct. 

8.  The  trustees,  with  the  consent  of  the  committee  of  inspection, 
or  a  majority  thereof,  may  invest  the  moneys  which  shall  come  to 
their  hands  as  aforesaid,  in  the  names  of  the  trustees,  in  any  of  the 
public  stocks  or  funds  or  Government  securities  of  the  United 
Kingdom  or  of  India,  or  in  the  purchase  of  exchequer  bills,  until 
the  same  shall  be  required  for  application  or  distribution  under  the 
trusts  of  these  presents. 
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In  consideration  of  the  premises,  the  debtors  do  hereby 
jointly,  and  each  of  them,  as  a  separate  covenant,  doth  hereby 
severally  covenant  with  trustees,  and  also  as  separate  covenants 
with  all  and  singular  the  said  persons  parties  hereto  of  the  fourth 
part  respectively,  as  follows  : — 

9.  So  far  as  relates  to  the  acts,  deeds,  and  defaults  of  the  debtors, 
and  each  of  them,  they  and  he  have  and  hath  given  to  the  said 
trustees  or  trustee  before  the  execution  of  these  presents  a  full 
statement  of  the  property  comprised  in  these  presents  whereof  they 
or  he  can  give  or  order  present  possession. 

10.  The  debtors  and  each  of  them  shall,  when  thereto  required 
by  the  trustees  or  the  committee  of  inspection,  or  a  majority  of  such 
committee,  at  all  times  during  the  continuance  of  these  presents, 
deliver  a  full  statement  of  the  premises  hereby  assigned  and  of  all 
charges,  incumbrances,  and  equities  affecting  the  same,  or  any  part 
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thereof,  so  far  as  they  or  he  shall  be  able  to  furnish  the  same,  and 
also  full  and  complete  accounts  of  all  the  debts,  engagements  and 
liabilities,  joint  and  separate,  certain  and  contingent,  present  and 
future,  of  them  and  each  of  them,  and  all  set-ofF  and  counter-claims 
whatsoever  affecting  the  same,  together  with,  so  far  as  is  in  their 
power,  the  names,  residences,  and  occupations  of  the  several  creditors 
and  debtors  of  them  and  each  of  them. 
To  render  H-  The  debtors  and  each  of  them  shall  at  all  times  during  the 

^^re^Mng  continuance  of  these  presents,  when  required  so  to  do,  give  their  best 
estate.         endeavours  and  full  assistance  in  or  towards  realising  the  said  pro- 
perty hereby  assigned,  and  every  part  thereof,  and  converting  the 
same  into  money  and  distributing  the  same  among  the  creditors 
entitled  thereto  under  the  trusts  of  these  presents. 
Nottocarry        12.  The  debtors  shall  not  nor  shall  any  of  them  at  any  time 
within         hereafter,  during  the  continuance  of  these  presents,  either  solely  or 
Smfts^^        in  partnership  with  or  as  agents  or  agent  for  any  other  persons  or 
person,  directly  or  indirectly  carry  on  or  engage  or  be  concerned  or 
interested  in  the  business  of  a  or  in  any  business  connected 

therewith,  nor  sufTer  their  or  his  names  or  name  to  be  used  or 
employed  in  carrying  on  or  in  any  way  in  connection  with  any  such 
business  as  aforesaid  in  aforesaid  or  within  miles 

thereof,  except  only  if  and  so  far  as  the  debtors  or  either  of  them 
shall  be  employed  in  or  about  effectuating  the  purposes  of  these 
presents  under  the  provision  in  that  behalf  hereinbefore  contained. 
For  further  13.  The  debtors  and  each  of  them,  and  every  person  claiming 
assurance.  ^^^  estate,  right,  title,  or  interest  in  the  said  premises  or  any  part 
thereof,  through,  under,  or  in  trust  for  them  or  either  of  them, 
shall  at  all  times  hereafter  at  the  request  of  the  trustees,  but  at  the 
expense  of  the  trust  estate,  execute  and  do  all  such  assurances 
and  things  for  the  further  or  more  perfectly  assuring  all  or  any  part 
of  the  said  premises  hereby  assigned  unto  the  trustees  for  better 
enabling  them  to  obtain  possession  of  and  quietly  enjoy  the  same 
pursuant  to  the  provisions  of  these  presents,  and  generally  to 
effectuate  the  purposes  of  these  presents  and  to  carry  into  effect 
acts  done  under  the  authority  thereof  as  by  the  trustees  shall  be 
reasonably  required. 

Covenants  And  EACH  OF  THEM  the  said  persons,  parties  hereto  of  the 
itora^^  fourth  part,  so  far  as  relates  to  his  now  acts,  deeds,  and  defaults, 
but  not  further  or  otherwise,  hereby  covenants  with  the  debtors 
and  each  of  them  as  follows  : — 
Not  to  sue.  14.  If  at  any  time  any  creditor  shall  commence  or  prosecute 
any  action  or  other  proceeding  to  recover  from  the  said  debtors  or 
either  of  them,  or  the  heirs,  executors,  or  administrators,  or  the  estate 
or  effects  of  them  or  either  of  them,  any  debts  now  due  from  the 
debtors  or  either  of  them,  or  provable  under  the  trusts  of  these 
presents ;  or  to  make  or  sue  out  any  attachment  or  sequestration 
of  or  upon  them  or  him,  or  their  or  his  property,  credits,  or  effects, 
save  as  hereinafter  provided,  then  these  presents  may  be  pleaded 
and  set  up  in  bar  to  or  to  the  further  prosecution  of  (as  the  case 
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may  require)  any  and  every  such  action  or  other  proceeding,  and 
in  full  discharge  of  every  or  any  such  attachment  or  sequestration  : 
Provided  always,  that  every  action  brought  for  the  sole  purpose  of 
foreclosing  or  realising  any  mortgage,  lien,  charge,  or  other  specific 
security  which  could  not  be  conveniently  realised  without  such 
action,  and  every  action  to  which  the  debtors  or  either  of  them  are, 
is,  or  may  be  a  necessary  party,  and  which  shall  be  brought  or 
prosecuted  for  the  sole  purpose  of  making  any  such  security  as 
aforesaid  available  otherwise  than  against  the  debtors  or  their 
property  or  the  premises  hereby  assured ;  and  every  action  which 
shall  be  brought  for  the  sole  purpose  of  establishing  a  disputed 
right,  or  for  liquidating  a  disputed  demand  against  the  debtors  or 
either  of  them,  and  every  proceeding  which  may  be  taken  solely 
for  the  purpose  of  enforcing  the  due  execution  of  the  trusts  of  these 
presents,  shall,  so  long  as  the  same  actions  or  proceedings  respec- 
tively shall  be  confined  to  the  said  purposes  respectively,  and  shall 
not  be  used  or  attempted  to  be  used  for  the  purpose  of  obtaining 
payment  from  the  debtors  or  either  of  them,  or  the  heirs,  executors, 
or  administrators,  or  the  estates  or  effects  of  them  or  either  of  them, 
otherwise  than  under  the  trusts  of  these  presents,  shall  be  deemed 
and  taken  not  to  be  within  the  meaning  of  the  covenant  lastly 
hereinbefore  contained,  and  may,  notwithstanding  the  same  cove- 
nant, be  prosecuted,  but  so  far  only  as  may  be  necessary  for  the 
purposes  hereinbefore  respectively  mentioned,  and  to  any  further 
prosecution  thereof,  these  presents  may  be  pleaded  or  set  up  in  bar. 

Provided  Always,  and  it  is  hereby  agreed,  as  follows : — 

15.  Notwithstanding  anything  herein  contained,  such  of  the 
creditors  of  the  debtors  or  either  of  them  as  hold  security  for  their 
debts  respectively  as  shall  execute  and  assent  to  these  presents  shall 
not  thereby  in  anywise  prejudice  or  affect  their  securities,  all  the 
powers  and  provisions  whereof  are  hereby  expressly  reserved,  as 
are  also  their  rights  against  sureties  and  any  other  parties  in  respect 
of  the  said  debts. 

16.  Every  creditor  shall  from  time  to  time,  before  being  entitled 
to  any  dividend  under  and  by  virtue  of  these  presents,  if  required 
by  the  trustees,  deliver  to  them  a  statement  in  writing  signed  by 
him  of  his  debt  or  claim,  with  all  the  particulars  usual  on  a  proof 
in  bankruptcy,  comprising  any  satisfaction  and  security  he  may  have 
received,  or  may  hold  for  the  same,  and  shall,  if  required  as  afore- 
said, produce  all  such  receipts,  vouchers,  matters  and  things,  as 
shall  or  may  affect  his  debt  or  claim,  and  as  would  be  required  in  a 
Court  of  Bankruptcy  if  the  estate  of  the  debtors  were  administered 
therein. 

17.  If  the  trustees  shall  at  any  time  certify  in  writing  under 
their  hands  either  first  that  there  has  been  wilful  default  in  the 
performance  or  observance  of  any  of  the  agreements  or  covenants 
herein  contained,  on  the  part  of  the  debtors  or  either  of  them,  or 
that  the  debtors,  or  either  of  them,  have  retained  or  refused  to 
account  for  any  sum  or  sums  of  money  received  by  them  or  either 
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of  them ;  or  secondly  that  in  the  judgment  of  the  said  trustees  or 
trustee  a  sufficient  proportion  in  number  and  value  of  the  said 
creditors  have  not  executed  in  writing,  assented  to,  or  approved  of 
these  presents,  then,  but  in  the  first  of  such  cases,  so  far  only  as 
regards  the  debtor  with  reference  to  whom  such  certificate  shall 
have  been  made,  and  his  separate  creditors,  and,  in  the  second  of 
such  cases,  as  regards  both  the  debtors  and  all  the  creditors,  these 
presents  and  everything  herein  contained  shall  (except  as  to  anything 
actually  theretofore  done  in  pursuance  hereof,  and  without  pre- 
judice to  any  right  of  action  theretofore  accrued  hereunder),  cease 
and  be  void,  and  all  persons,  except  as  aforesaid,  shall  be  remitted 
to  such  rights  and  securities  as  they  would  respectively  have  had  if 
these  presents  had  not  been  executed. 

18.  If  any  one  or  more  of  the  trustees  shall  die,  or  depart 
from  England  with  the  intention  of  residing  elsewhere,  or  shall 
remain  out  of  England  for  more  than  calendar  months 

[at  any  one  time,  or  for  more  than  calendar  months  in 

the  aggregate  in  any  one  year],  or  shall  desire  to  be  discharged,  or 
refuse,  or  become  incapable  or  unfit  to  act,  or  if  at  any  time  it  shall 
appear  expedient  to  appoint  an  additional  trustee  or  trustees,  then 
and  in  every  such  case  it  shall  be  lawful  for  the  committee  of 
inspection,  or  the  majority  of  them,  by  deed  to  appoint  new  or 
additional  trustees  or  trustee  (as  the  case  may  be),  in  the  place  of 
the  trustee  or  trustees  so  dying,  or  departing  or  remaining  out  of 
England,  or  desiring  to  be  discharged,  or  refusing,  or  becoming 
incapable  or  unfit  to  act  as  aforesaid,  or  in  addition  to  the  existing 
trustees  or  trustee,  as  the  case  may  be :  And  upon  every  such 
appointment  the  trust  estate  shall  (if  and  so  far  as  the  nature 
thereof,  and  other  circumstances,  shall  require  or  allow)  be  assured, 
so  that  the  same  may  eff"ectually  vest  in  the  trustees  or  trustee  for 
the  time  being  of  these  presents. 

18a.  It  shall  be  lawful  for  the  committee  of  inspection,  from 
time  to  time,  by  a  circular  letter  addressed  to  all  the  joint  and 
respective  separate  creditors  of  the  debtors  for  the  time  being 
entitled  to  the  benefit  of  these  presents,  whose  respective  places  of 
abode,  or  of  business,  shall  be  known  to  the  committee,  and  sent 
through  the  post  to,  or  left  for  the  said  creditors  so  entitled  as 
aforesaid  at  their  respective  last-known  places  of  abode  or  business, 
seven  days  at  the  least  before  the  day  in  the  said  circular  letter 
appointed  for  the  purpose,  to  convene  a  general  meeting  of  the  joint 
and  respective  separate  creditors  of  the  debtors,  to  be  held  at  some 
place  within  miles  from  ,  and  on  such  day  and  at 

such  time,  to  be  specified  respectively  in  the  said  circular  letter,  as 
the  committee  of  inspection  shall  think  fit ;  and  at  such  meeting  to 
submit  anything  wherein  they  shall  require  the  direction,  advice, 
and  concurrence  of  the  creditors,  and  to  vote  thereon ;  and  the 
resolutions  then  agreed  to  by  the  majority  in  value  of  the  joint  and 
respective  separate  ci'editors  of  the  debtors  then  present,  by  them- 
selves or  their  agents  (such  resolutions  being  in  accordance  with  the 
course  which  would  have  been  pursued  under  like  circumstances, 
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under  an  administration  of  the  trust  estate,  as  the  joint  and  respec- 
tive separate  estates  of  the  debtors  in  bankruptcy),  shall  be  obliga- 
tory upon  all  the  joint  and  respective  separate  creditors  of  the 
debtors  who  shall  have  in  writing  assented  to,  or  approved  of, 
these  presents. 
Power  for  19.  It  shall  be  lawful  for  the  creditors  present  or  represented 

reniove        by  proxy,  at  a  general  meeting  of  the  creditors  convened  for  the 


trustees. 


purpose  by  the  committee  of  inspection,  or  the  majority  of  them, 
or  by  any  creditor  whose  debts  collectively  amount  to  the  sum  of 
&  by  a  circular  letter  stating  the  time,  place  and  object  of 

such  meeting,  and  addressed  and  sent  by  post  or  otherwise  to  all 
the  creditors  for  the  time  being  entitled  to  the  benefit  of  these 
presents,  at  their  respective  last-known  place  of  abode,  or  business, 
seven  days  at  the  least  before  the  day  by  such  circular  letter 
appointed  for  the  said  meeting,  by  a  resolution  passed  by  a  majority 
[in  number  and  three-fourths]  in  value  of  the  creditors  present  or 
represented  by  proxy  at  the  said  meeting  and  voting  on  the  resolu- 
tion, to  remove  the  trustees,  or  any  one  or  more  of  them,  for  any 
cause  which  may  seem  to  such  majority  sufficient,  and  by  a  like 
resolution  passed  at  such  meeting,  or  an  adjournment  thereof,  to 
appoint  a  new  trustee  or  trustees  in  the  place  of  the  trustee  or 
trustees  so  removed  as  aforesaid :  And  upon  every  such  appoint- 
ment, &c.  \nl  m'pr(i\. 
Power  for  20.  If  any  one  or  more  of  the  inspectors  shall  die  or  depart  from 

appoint  new  England  with  the  intention  of  residing  elsewhere,  or  shall  remain 
insp     rs.   ^^^  ^j  England  more  than  calendar  months  [at  any  one 

time,  or  for  more  than  months  in  the  aggregate  in  any 

one  year],^  or  shall  desire  to  be  discharged,  or  refuse,  or  become 
incapable  or  unfit  to  act,  then  and  in  every  such  case  the  surviving 
or  other  members  or  member  of  the  committee  of  inspection  shall 
forthwith  convene  a  general  meeting  of  the  creditors  in  manner 
hereinbefore  provided,  and  it  shall  be  lawful  for  the  creditors,  by 
a  resolution  passed  by  a  majority  [in  number  and  three-fourths]  in 
value  of  the  creditors  present  or  represented  by  proxy  at  the  meet- 
ing so  convened,  and  voting  on  the  resolution,  to  appoint  a  new 
member  or  members  (whether  or  not  being  a  creditor  or  creditors 
of  the  debtors  or  either  of  them),  in  the  place  of  the  inspector  or 
inspectors  so  dying,  or  departing,  or  remaining  out  of  England,  or 
desiring  to  be  discharged,  or  becoming  incapable  or  unfit  to  act  as 
aforesaid :  And  upon  every  such  appointment  the  number  of  the 
inspectors  may  be  augmented  or  reduced  :  And  every  inspector  so 
appointed  may  act  and  assist  in  the  execution  of  the  powers  and 
provisions  of  these  presents  as  fully  and  eflfectually  as  if  he  had  been 
hereby  constituted  an  inspector. 
In  witness,  &c. 

Schedule  of  Creditors. 

*  As  to  these  words  in  brackets,  see  clause  18,  aide. 
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IV.  AGREEMENT  far  Composition  hy  DeUms  Trading  in 
Co-partnership. 

AN  AGEEEMENT  made  this  day  of  19     , 

Parties.       BETWEEN  [debtors],  all  of  ,  in  the  city  of  London,  builders 

(who  are  hereinafter  called   the  debtors,  and  the  agreements  on 
whose  parts  are  expressly  to  be  taken  as  joint  and  several  agree- 
ments), of  the  one  part,  and  their  joint  creditors  of  the  other  part : 
Agreement.  Whereby  it  is  agreed  as  follows,  that  is  to  say : — 
cMMosition        ^'   "^^^  debtors  shall  pay,   and  the  creditors  shall  accept   in 
^yi"|tai-     discharge  of  their  respective  debts,  twenty  shillings  in  the  pound 
on  the  amount  of  such  debts  by  four  instalments  to  be  secured 
by   the    joint   and    several   promissory   notes   of    the   debtors  as 
follows : — 

5s.  in  the  £  on  the  1st  of  May  19     . 
5s.  in  the  £  on  the  1st  of  August  19     . 
5s.  in  the  £  on  the  1st  of  November  19     . 
5s.  in  the  £  on  the  1st  of  February  19     . 

staimente^'^"        ^"  '^^^  ^^^^  ^^^  ^^  ^nc\i  instalments  shall  bear  interest  at  the 
to  bear        rate  of  £5  per  centum  per  annum  from  the  1st  of  April  19     ,  pay- 
able by  the  debtors,  if  Messrs.  B.  &  Co.,  of  Street,  in  the 
city  of  London  aforesaid,  accountants,  certify  in  writing  that  in 
their  opinion  the  joint  and  surplus  separate  estates  of  the  debtors 
are  sufficient  for  that  purpose, 
estat^oi           ^"  ^^^  debtors  shall  forthwith  assure  their  respective  separate 
debtors  to  be  estates  to  A.  B.,  of  the  said  firm  of  B.  &  Co.,  and  C.  D.,  of 

assured  to  /  ' 

ti-ustees  for  Street,  in  the  city  of  London  aforesaid,  solicitor,  or  to  such  person 

realisation.  ^  ^     ^^    -x-  c  1-        • 

or  persons  as  they  shall  du'ect,  upon  trust  for  reansation. 
Trusts  of  4_  The  proceeds  of  such  realisation  shall  be  applied  in  or  towards 

proceeds  of  ^  ^'^ 

realisation,  satisfaction  of  the  respective  separate  debts  of  the  debtors,  and  the 
surplus  (if  any)  after  paying  or  providing  for  the  expenses  of  and 
incident  to  this  agreement  shall  be  applied  to  the  payment  of  the 
instalments  hereinbefore  mentioned. 

Conduct  of         5,  Until  the  instalments  shall  have  been  paid  the  debtors  shall 

debtors  *• 

business,      carry  on  and  wind  up  their  joint  affairs  under  the  supervision  in 

every  respect  of  Messrs.  B.  &  Co. 
Cesser  of  6.  If  default  shall  be  made  in  payment  of  any  one  of  the  instal- 

on  default,  mcnts,  or  if  Messrs.  B.  &  Co.  shall  at  any  time  certify  in  writing 
that  in  their  opinion  it  is  advisable  in  the  interests  of  the  creditors 
that  this  agreement  shall  determine,  or  if  any  receiving  order  shall 
be  made  on  a  bankruptcy  petition  presented  by  the  debtors  or  either 
of  them,  or  by  any  other  person,  the  whole  of  the  respective  instal- 
ments then  remaining  unpaid  shall  thereupon  immediately  become 
payable.^ 

^  Except  where  a  composition  deed  contains  an  absolute  release 
of  the  original  debt  it  has  long  been  an  established  rule  in  equity, 
that  if  a  creditor  agrees  to  take  less  than  his  debt,  jjrovided  the 
composition  be  paid  at  a  fixed  time,  and  the  debtor  fails  in  payment, 
he  cannot  be  relieved,  and  the  whole  of  the  original  debt  will  revive : 
Ex  parte  Rennet,  2  Atk.  527  ;  Garrod  v.  Simpson,  3  H.  &  C.  395  ;  but 
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7.  The  creditors  shall  not,  until  the  happening  of  one  of  the 
events  mentioned  in  the  last  clause  hereof,  sue  or  take  any  proceed- 
ings against  the  debtors  or  either  of  them  or  their  estates  or  effects 
in  respect  of  any  debt  or  demand  now  owing. 

8.  This  agreement  shall  not  prejudice  or  effect  any  security  or 
claim  on  any  third  persons  which  any  of  the  creditors  may  have 
or  claim  for  his  debt. 

In  witness,  &c. 

[Signatures  of  debtors  and  of 
assenting  creditois.^ 


Parties. 


Tettatum. 
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V.  DEED  OF  COMPOSITION  between  Partners  in  Trade  and 
their  Joint  Creditors.  Sureties  join  to  guarantee  Patfment 
of  part  of  tlie  Composition. 

THIS  INDENTURE,   made   the  day  of 

19     ,  BET^VEEN  [debtor]  and  [debtor],  both  of  No.  in 

Street,  in  the  city  of  London,  carrying  on  there  the  business  of 
warehousemen,  in  partnership,  under  the  style  or  firm  of 
&  Co.  (who  are  hereinafter  called  the  debtors),  of  the  first  part ; 
A.  B.,  of  &c.,  C.  I).,  of  <fcc.,  and  E.  F.,  of  &c.  (who  are  hereinafter 
called  the  sureties),  of  the  second  part ;  [tru.^ee],  of  «fcc.,  is  herein- 
after, together  with  his  executors  and  administrators,  and  the 
trustee  or  trustees  for  the  time  being  of  these  presents,  called  and 
included  under  the  expression  "  the  trustee,"  of  the  third  part:  And 
all  the  persons  being  joint  creditors  of  the  debtors,  whose  names 
and  seals  are  subscribed  and  affixed  in  and  to  the  schedule  here- 
under written,  or  who  otherwise  accede  to  these  presents  (who  are 
hereinafter  called  the  creditors),  of  the  fourth  part :  WITNESSETH 
as  follows : — 

In  consideration  of  the  agreements  hereinafter  contained  the 
debtors  do,  and  each  of  them  doth,  hereby  jointly  and  severally 
covenant,  and  also  each  of  the  sureties  doth  hereby  covenant  (but 
as  to  the  sureties  only  as  relates  to  their  respective  acts,  deeds  and 
defaults,  and  to  the  payment  of  the  following  proportions  of  the 
third  instalment  hereinafter  mentioned,  that  is  to  say :  As  to  the 
said  A.  B.  the  sum  of  £100,  and  as  to  the  said  C.  D.  the  sum 
of  £100,  and  as  to  the  said  E.  F.  such  a  sum  as  shall  be  equal 
in  amount  to  the  residue  of  the  said  third  instalment),  with  the 

the  creditor  must  deduct  the  amount  (if  any)  which  lie  has  actually 
received  under  the  conii»osition  :  Ex  parte  Vere,  19  Ves.  93  ;  Ex  parte 
Pmvell,  1  Dea.  378.  Wliere  a  creditor  agree.s  to  accept  a  composition  and 
release  the  debtor,  but  the  debt  is  never  actually  released,  a  subsemient 
promise  of  the  debtor,  express  or  implied,  will  revive  the  original  debt : 
Ex  parte  Crosley,  1  Dea.  107.  But  the  right  to  claim  the  whole  debt  is 
subject  to  the  Jurisdiction  of  the  Court  to  restrain  the  creditor  from 
doing  so,  upon  CipiiUible  grounds,  according  to  all  the  circumstances  of  the 
case:  per  Bacon,  C.J.,  in  Ex  parte  King,  Re  Harper,  L.  II.,  17  Eq.,  at  p. 
339.  See  also  Edicardx  v.  Coomhe,  L.  R.  7  C.  P.  519  ;  Slater  v.  Jones,  L.  R. 
8  Ex.  186 ;  Pike  v.  Dickemon,  L.  R.  7  Ch.  A.  61  ;  Ex  parte  Peacock ;  Re 
Duffield,  L.  R.  8  Ch.  A.  682. 
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trustee,  and  also  as  separate  covenants  with  each  of  the  creditors  as 
follows: — 

Jiifnfak'e°'^       ^'  ^^^^  debtors  shall  with  all  convenient  speed  make,  sign,  and 
and  deliver  deliver  to  the  trustee,  to  his  satisfaction,  full  accounts  of  all  the 

accounts  of    •    •    .      i    i  ,  , 

theirassets  ]oint  debts,  engagements,  and  liabilities  of  the  debtors,  together 
ties.  with  the  names,  residences,  and  occupations  of  their  joint  creditors, 

and  shall,   if  required  by  the  trustee,   verify  the  accounts  to  be 

so  made  by  them  as  aforesaid  by  statutory  declaration,  or  other 

sufficient  evidence, 
debtors  will        ^"  ^^^  debtors  shall  forthwith,  after  the  execution  by  them  of 
pay.  prefer-  these  presents  pay  in  full  all  debts  of  the  firm  which  would  be 
ential  debts,  ui     •  •      •  i         ■,   ,         ,  ■  .       ,       , 

payable  in  priority  to  other  debts  thereof  in  the  distribution  of  the 

property  of  the  debtors  in  bankruptcy. 
and  costs.  3.  The  debtors  or  one  of  them,  or  their  or  his  executors  or 

administrators,  shall,  upon  the  demand  of  the  trustee,  pay  all  costs 
and  expenses  relating  to  this  composition, 
mentof'  ^'  ^"^^  ^  ^"™  ^^  money  or  composition  dividend  as  shall  be 

composition  equal  to  the  amount  of  shillings  in  the  pound  upon  the 

ments.  wholc  debt  of  each  of  the  creditors  shall  be  paid  to  each  such 
creditor  by  three  instalments,  being  of  the  amounts  and  payable  at 
the  times  hereinafter  respectively  mentioned  (that  is  to  say),  the 
first  instalment  being  one  of  shillings  in  the  pound,  and 

payable  at  four  calendar  months  from  the  day  of 

19       ;  the  second  instalment  being  one  of  shillings  in  the 

pound,  and  payable  at  eight  calendar  months  from  the  day 

of  aforesaid  ;  and  the  third  instalment  being  one  of 

shillings  in  the  pound,  and  payable  at  twelve  calendar  months  from 
the  day  of  aforesaid,  and  as  to  the  first  and  second 

of  the  said  instalments  by  the  debtors  or  one  of  them,  their  or  his 
executors  or  administrators.    And  as  to  the  third  of  the  said  instal- 
ments by  the  debtors  and  their  sureties  or  some  or  one  of  them,  or 
their  or  his  executors  or  administrators  (the  liability  of  the  sureties 
respectively  being  limited  in  manner  hereinbefore  appearing), 
d'bto   will        ^"  '^^®  debtors  shall,  in  respect  of  every  debt  so  covenanted  to 
make  and    }jq  paid  as  aforesaid,  and  as  a  security,  &c.  [covenant  to  deliver  pro- 
missory      niissory  notes  "  in  sets  of  four,"  ut  ante,  p.  2021. 
notes.  ''  '  '  r  J 

And  it  is  hereby  agreed  and  declared  : 

As  to  bills  of  6.  No  creditor  who  shall  have  executed  or  otherwise  acceded 
to  these  presents  shall  negotiate  any  bill  of  exchange  or  other 
negotiable  instrument  without  having  first  indorsed  thereon  a 
memorandum  in  writing  of  such  execution  or  accession. 

As  to  proof  7.  Debts  or  claims  which  would  have  been  provable  against  the 
estate  of  the  debtors,  if  the  same  were. being  administered  in  bank- 
ruptcy, shall  be  deemed  to  be  debts  or  claims  within  the  meaning 
of  these  presents,  and  shall  be  provable  in  like  manner  against  the 
trust  estate  hereunder. 

Astovaiua-        8.  The  trustees  may  cause  the  debts  or  claims  of  the  creditors, 

debts.  or  any  of  them,  to  be  valued  or  assessed,  for  the  purpose  of  ascer- 
taining or  verifying  the  amount  of  the  proofs  thereof  respectively, 
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and  generally  for  the  purposes  of  these  presents,  and  may  employ 
any  such  actuary  or  accountant  as  the  trustees  shall  think  fit  for 
the  purposes  of  any  such  valuation  or  assessment. 

9.  Although  as  between  the  debtors  and  the  sureties  respec- 
tively the  sureties  are  only  sureties  for  the  debtors,  yet  as  regards 
the  creditors  the  sureties  are  to  be  taken  to  be  principal  debtors  so 
that  the  sureties  and  each  of  them,  their  and  his  heirs,  executors  or 
administrators,  shall  not  be  released  or  exonerated  by  time  being 
given  to  the  debtors  or  by  any  other  dealing  between  the  creditors 
or  any  of  them,  their  or  his  heirs,  executors  or  administrators, 
partners  or  assigns,  and  the  debtors,  or  either  of  them,  their  or  his 
executors  or  administrators,  or  by  any  act  or  omission  by  the  said 
creditors,  or  any  of  them,  or  their  or  his  heirs,  executors  or  adminis- 
trators, partners  or  assigns,  or  by  any  other  act,  deed  or  thing 
whatsoever  whereby  the  sureties,  their  heirs,  executors  or  adminis- 
trators, as  sureties  only  for  the  debtors,  would  be  so  released  or 
exonerated. 

10.  The  sum  of  £200,  which  has,  on  the  part  of  the  debtors,  been 
deposited  in  the  Bank  in  the  name  and  to  the  account  of 
the  trustee  and  now  in  his  bands  (as  he  hereby  doth  acknowledge) 
shall  be  taken  as  money  paid  by  the  debtors  and  received  in  or 
towards  the  composition  dividend  hereinbefore  covenanted  to  be 
paid,  and  shall  be  applied  by  the  trustee  accordingly  in  manner 
hereinafter  appearing,  that  is  to  say  :  First,  in  or  towards  payment 
of  the  costs,  charges,  and  expenses  in  the  third  clause  hereof 
covenanted  to  be  paid  ;  and,  secondly,  in  or  towards  payment  of 
the  third  and  last  instalment  of  the  composition  dividend  herein- 
before covenanted  to  be  paid.  And  the  surplus  (if  any)  of  the  said 
sum  of  £200,  and  of  any  accretion  thereto  by  way  of  interest  or 
otherwise,  shall,  subject  to  any  claim  which  the  trustee  may  have 
for  the  general  purposes  of  the  arrangement  hereby  entered  into, 
and  to  the  payment  of  such  claim  thereout,  bo  paid  by  the  trustee 
to  the  debtors  according  to  their  respective  rights  and  obligations 
as  between  themselves. 

11.  And  in  consideration  of  the  payment  of  the  said  composition 
dividend  to  the  creditors  at  the  times  hereinbefore  mentioned,  IT  is 
HEREBY  AGREED  and  declared  (subject,  nevertheless,  to  the  agree- 
ments and  declarations  hereinafter  contained) :  First,  that  the  said 
composition  shall  be  accepted  by  the  creditors  respectively  in  full 
satisfaction  of  their  several  and  respective  claims  and  demands 
against  the  debtors  or  either  of  them  for  or  in  respect  of  all  joint 
debts  of  the  debtors ;  And,  secondly,  that  unless  and  until  failure 
shall  be  made  in  payment  of  the  said  debts  by  the  second  clause 
hereof  covenanted  to  be  paid  in  full,  or  in  payment  of  the  costs 
and  expenses  by  the  third  clause  hereof,  covenanted  to  be  paid, 
or  in  payment  of  the  said  composition  dividend  or  some  part 
thereof  at  the  times  hereinbefore  mentioned  in  that  behalf,  these 
presents  may  be  pleaded  and  used  in  bar  of  or  as  a  defence  or 
answer  to  any  and  every  action  or  proceeding  which  has  been 
heretofore  or  may  be  hereafter  commenced  or  prosecuted  by  any  of 
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the  creditors,  or  by  any  other  person  or  persons  claiming  under  or 
through  such  creditor,  against  the  debtors  or  either  of  them  for  or 
on  account  or  in  respect  of  any  debt,  claim,  or  demand  provable 
under  these  presents. 

Provided  always,  and  it  is  hereby  agreed  and  declared  as 
follows : — 

12.  Nothing  herein  contained  shall  prejudice  any  security  of 
any  joint  creditor  of  the  debtors,  but  secured  joint  creditors  shall 
be  entitled  to  receive  the  said  composition  dividend  upon  the  same 
terms  as  those  upon  which  they  would  have  been  entitled  to  prove 
in  bankruptcy,  and  the  creditors  shall  retain  all  their  respective 
rights  and  remedies  against  any  persons  other  than  the  debtors  as 
if  these  presents  had  never  been  executed  :  And  for  the  sake  of 
conformity  only  the  debtors,  or  either  of  them,  or  their  or  his  heirs, 
executors  or  administrators,  may  be  joined  in  any  action  or  other 
proceedings  to  be  brought  or  instituted  by  any  of  the  creditors 
against  any  such  other  person. 

13.  If  default  shall  be  made  in  payment  of  any  of  the  instal- 
ments hereinbefore  covenanted  to  be  paid,  or  any  part  thereof 
respectively,  at  the  respective  times  and  in  manner  hereinbefore 
provided,  or,  if  during  the  continuance  of  this  present  arrangement, 
the  debtors  shall  dissolve  partnership,  or  take  into  partnership  with 
them  any  other  persons  or  person,  or  if  the  debtors  or  either  of 
them  shall  make  or  enter  into  any  composition  or  arrangement 
with  their  or  his  creditors  other  than  this  arrangement,  or  any 
assignment  for  the  benefit  of  such  creditors,  or  any  of  them,  or 
execute  any  bill  of  sale,  or  if  any  bankruptcy  petition  shall  be 
presented  against  the  debtors,  or  either  of  them,  by  themselves  or 
himself,  or  by  any  present  or  future  joint  or  separate  creditor  or 
creditors,  or  if  the  debtors,  or  either  of  them,  shall  commit  any  act 
of  bankruptcy,  then,  and  in  any  of  such  cases,  these  presents  and 
everything  herein  contained  shall  be  void  and  of  none  effect  (except 
only  as  regards  anything  already  done  hereunder),  and  all  the 
debts  of  the  creditors,  parties  hereto,  shall  respectively  revive 
and  become  payable  in  full  with  the  deduction  only  therefrom 
respectively  of  the  sum  or  sums  (if  any)  theretofore  received  under 
these  presents,  or  from  sources  other  than  the  estate  or  effects  of 
the  debtors  in  respect  of  such  debts  respectively. 

Power  for  14.  And  it  is  hereby  agreed  and  declared  that  the  power  of 

appoint  new  appointing  a  new  trustee  or  trustees  of  these  presents  in  the  place 

rus  ees.      ^^  ^^^  trustee  or  trustees  who  shall  die,  or  desire  to  be  discharged, 

or  refuse,  or  become  unfit  or  incapable  to  act,  shall  be  exercisable 

by  the  majority  in  value  of  the  creditors. 

In  witness,  &c. 


Schedule  of  Creditors. 
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VI.  SHORT  FORM  OF  AGREEMENT  for  Composition. 

AN  AGREEMENT  made  the  day  of  19    ,  Be-hveen 

A.  B.,  of  ,  draper  £the  debtor),  of  the  one  part,  and  the  creditors 

of  the  said  A.  B,,  who  shall/espectively  sign  this  agreement  (hereinafter 
called  the  creditors),  of  the  other  part :  Whereas  the  said  A.  B.  is 
justly  indebted  to  the  fsreditors  in  the  several  sums  of  money  set  opposite 
to  their  respective  names  in  the  third  column  of  the  schedule  hereto : 
And  whereas  the  said  A.  B.  has  informed  the  creditors  severally  of 
his  inability  to  pay  the'debts  due  to  them  respectively  in  full :  And 
whereas  the  creditors  have  consented  to  accept  from  the  debtor  a 
composition  for  such  debts  on  the  terms  hereinafter  mentioned :  Now 
the  creditors  do  hereby  severally  agree  with  the  said  A.  B.  that  in 
consideration  of  their  mutual  forbearance,  and  in  consideration  of  the 
payment  to  each  of  them  of  a  composition  of  shillings  in 

the  pound  on  the  amount  of  their  respective  debts,  as  shown  in  the 
schedule  hereto,  within  days  from  the  date  of  this  agreement, 

the  creditors  will  severally  accept  the  same  in  full  satisfaction  of  the 
said  debts  due  to  them  respectively,  and  will,  on  receipt  of  the  said 
composition,  give  the  said  A  B.  a  release  from  the  said  debts. 

Dated  the  day  of  19      . 

The  Schedule  above  Mentioned. 


Creditors*  Signaturiis. 

Address  and  Description. 

Amount  of  Debt. 

VII.  DEED  OF  COMPOSITION  and  iNSPECTOitSHip,  executed  by 
Debtors  in  Trade  in  Co-paHneraliip :  the  Composition  to  be 
seaired  by  Promissory  Notes  of  the  Debtors.  An  Assignment 
of  the  Debtor's  Property  to  be  made,  if  retjuired ;  and  if  so,  ilie 
Properly  to  be  administered  as  in  Bankruptcy. 


Parties.  THIS  INDENTURE,  made  the  day  of  19      , 

Between  A.  B.  and  C.  D.,  both  of  Street,  in  the  city  of 

London,  warehousemen,  and  co-partners  tra<ling  under  the  firm  of 
A.  B.  and  Company  of  the  first  part ;  W.  X.,  of  &c.,  and  Y.  Z., 
of  «!(sc.,  of  the  second  part ;  and  the  several  persons  whose  names 
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and  seals  are  hereunto  subscribed  and  affixed,  or  who  otherwise 
accede  to  these  presents,  being  creditors  of  the  said  A.  B.  and 
C.  D.  jointly,  or  of  one  or  other  or  both  of  them  separately,  or 
of  the  said  A.  B.  and  C.  D.  jointly,  and  one  or  other  or  both  of 
Testatum,  them  separately,  of  the  third  part :  WITNESSETH  as  follows  : — 
interpreta-         1,  { Interpretation  clause,  as  in  Form  III.,  omitting  the  clause  as  to 

Hon  clause.    ,  S  J  J 

trustees.] 

CoTenants  In  CONSIDERATION  of  the  Conditional  release  hereinafter  con- 

tained the  debtors  do,  and  each  of  them  doth  jointly  and  severally 
hereby   covenant  with   the   inspectors,  and  also  and  as   separate 
covenants  with  each  of  the  joint  and  respective  separate  creditors 
of  the  debtors,  as  follows  : — 
To  pay  2.  The   debtors,    or   one   of   them,   their   or  his  executors  or 

expenses,  administrators,  shall,  upon  the  demand  of  the  inspectors,  pay  or 
cause  to  be  paid  all  costs,  charges,  and  expenses  incurred  or  to  be 
incurred  in  or  relating  to  the  suspension  of  payment  of  the  debtors, 
and  the  investigation  and  adjustment  of  their  respective  accounts 
and  transactions,  including  the  costs  of  and  incident  to  these 
presents,  and  any  indenture  or  indentures  hereafter  to  be  executed 
as  subsidiary  hereto,  and  the  carrying  the  same  respectively  into 
efiFect. 
To  pay  com-  3.  The  debtors,  or  one  of  them,  their  or  his  executors  or 
mTtaimenfs  administrators,  shall,  on  or  before  the  day  of 

secured  by  19  ,  pay  Or  cause  to  be  paid  to  each  of  the  joint  and  respective 
notes!^^°'^^  separate  creditors  of  the  debtors,  such  a  sum  of  money  or  composi 
tion  dividend  as  shall  be  equal  to  the  amount  of  ten  shillings  in  the 
pound  upon  the  whole  debt  of  such  creditors  respectively  by  four 
equal  instalments  of  two  shillings  and  sixpence  in  the  pound  each, 
and  payable  at  the  times  hereinafter  respectively  mentioned,  that 
is  to  say,  the  first  instalment  to  be  payable  on  the  day 

of  19      ;   the  second,  &c.,  &c. ;   And  also  the  debtors 

shall  forthwith,  after  the  execution  of  these  presents,  make  and 
deliver  to  the  inspectors  the  joint  and  several  promissory  notes  of 
the  debtors  in  respect  of  every  such  debt  for  such  sums  as  shall 
amount  to  the  sum  of  ten  shillings  in  the  pound  upon  such  debts, 
such  joint  and  several  promissory  notes,  being  made  in  sets  of  four, 
whereof  each  shall  be  for  the  payment  of  two  shillings  and  sixpence 
in  the  pound,  to  or  to  the  order  of  the  creditor  in  whose  favour  the 
note  shall  be  drawn,  and  the  first  to  be  made  paj^able  on  the 
day  of  19      (i.e.  the  date  fm-  payment  of  the 

first  instalment);  the  second  on,  &c.,  &c. ;  and  such  notes  shall  be 
delivered  to  the  inspectors  in  trust  to  be  by  them  delivered  to  the 
said  creditors  respectively. 

Agreements.       And  IT  IS  HEREBY  AGREED  and  declared  as  follows,  that  is  to 
say:— 

As  to  bills  of       4.   [Bills  of  exchange  not  to  he  negotiated  without  indorsement  of 
xc  ange.     ^^^^^^  f^  composition,  see  Farm  V.,  clause  6.] 
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As  to  proof         5.  [Debts  and  claims  to  be  provahle  as  in  banh~uptcy,  see  Form  V., 

clause  7.] 
Astovaiua-        6.  [Vahiations  and   estimates  to  be  made  of  debts  or  claims,  see 
debte,  &c.    Foim  V.,  clause  8.] 

Covenant  FoR  THE  CONSIDERATION  afoiesaid  the  debtors  do,  and  each 

y  e  tore.  ^£   them  doth  hereby  jointly  and    severally,  covenant  with   the 

inspectors,  and  also  and  as  separate  covenants  with  each  of  the 

joint  and  respective  separate  creditors  of  the  debtors,  as  follows, 

that  is  to  say  : — 

To  carry  on  7.  Until  all  and  every  the  several  herein  contained  covenants 
Ac.,  under  or  agreements  by  the  debtors  respectively,  and  conditions  on  their 
keep  proper  respective  parts  to  be  performed  and  observed,  shall  have  been 
and  follow  fuHy  performed  and  observed  to  the  satisfaction  of  the  committee 
hi8i««tore."' of  inspection,  the  debtors  and  each  of  them  respectively  shall  carry 
on  their  business  and  manage  and  generally  deal  with  their  joint 
and  respective  separate  property,  credits  and  effects,  and  the  rents 
and  profits  thereof,  and  the  income  arising  therefrom,  in  such 
manner  as  the  inspectors  shall  direct ;  and  shall  in  such  manner 
in  all  respects  as  the  inspectors  shall  direct,  deal  with  and  if  so 
required  accumulate  all  or  any  of  the  proceeds  of  the  moneys, 
cheques,  bills  of  exchange,  notes  of  hand,  and  securities  for  money 
which  the  debtors  respectively  shall  receive  in  the  course  of  such 
business  ;  and  shall  keep  proper  books  of  account  wherein  shall  be 
recorded  proper  entries  of  all  receipts  and  disbursements  and  other 
things  necessary  to  show  the  true  state  and  condition  of  their  busi- 
ness, and  of  their  joint  and  respective  separate  property,  credits, 
effects,  and  affairs,  and  preserve  all  letters  received  and  copies  of  all 
letters  written  by  them  respectively,  and  all  other  documents,  and 
shall  allow  the  inspectors  and  each  of  them  free  access  to  all  such 
books  of  account,  letters,  copies,  and  documents  as  aforesaid  ;  and 
shall,  when  required  by  the  inspectors,  report  to  them  upon  the 
true  state  and  condition  of  the  accounts  of  the  debtors  and  all 
their  proceedings  relating  to  the  said  joint  and  respective  separate 
property,  credits,  effects,  and  affairs ;  and  shall  upon  all  matters 
and  questions  involving  doubt  or  requiring  the  exercise  of  discretion 
apply  for  and  act  upon  the  advice  of  the  inspectors ;  and  shall  at 
all  times  and  in  all  respects  attend  to  and  act  upon  such  directions 
or  suggestions  as  the  inspectors  shall  from  time  to  time  or  at  any 
time  give  in  relation  to  the  business  or  the  joint  or  respective 
separate  property,  credits,  effects,  or  affairs  of  the  debtors,  and 
the  carrying  on  or  management  thereof,  or  general  dealing  there- 
with respectively. 

Provided  always,  and  it  is  hereby  agreed  and  declared  as 
follows : — 
Proviso  8.  Any  moneys  which  under  the  covenant  in  that  behalf  con- 

Mculnu-^'^^  tained  in  the  last  preceding  clause  of  these  presents  shall  be  for  the 
'beappiio?    ^i™6  being  existing  as  an  accumulation,  and  which  shall  not  after- 
able,  wards  with  the  consent  of  the  inspectors  be  withdrawn  for  the 
VOL.  IV.  14 
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purpose  of  carrying  on  the  aforesaid  business,  or  for  the  due 
execution  of  the  powers  and  provisions  of  these  presents,  shall 
be  taken  as  moneys  provided  by  the  debtors  in  or  towards  satis- 
faction of  the  payments  hereinbefore  covenanted  to  be  made  by 
them,  and  shall  be  applied  in  or  towards  satisfaction  of  such 
payments  accordingly,   in   the  following   order  (that   is  to  say) : 

<i.)  to  costs;  First,  in  or  towards  payment  of  the  costs,  charges,  and  expenses 
in  the  second  clause  of  these  presents  covenanted  to  be  paid ;  and, 

<ii.).tpcom-  secondly,  in  or  towards  payment  of  the  said  instalments  in  the 
third  clause  of  these  presents  covenanted   to  be  paid  ;    And  the 

<iii.)  to  pur- surplus,   if  any,  shall  be  dealt  with,  under  the  direction  of  the 

poses  of  this  .  pi  ciiipi 

arrange-      inspectors,   as  part  01   the  estate  of   the  debtors  tor  the   general 

purposes  of  the  arrangement  hereby  intended  to  be  made. 
On  default  9.  If  at  any  time  during  the  continuance  of  the  arrangement 

in  perform-  hereby  entered  into  (but  not  until  default  shall  have  been  made  by 
covenants,  ^^c  debtors  or  one  of  them  in  the  performance  or  observance  of 
may  re'quhe  ^ome  or  ouc  of  the  Several  herein  contained  covenants  by  them 
them  to  respectively,  or  conditions  on  their  respective  parts  to  be  per- 
trust-deed    formed  Or  observed,  or  in  the  performance  or  observance  of  some 

for  benefit  r  i  t   • 

of  creditors,  part  or  parts  of  such  covenants  or  covenant,  or  condition  or  con- 
ditions respectively),  the  inspectors  shall,  by  writing  under  their 
hands,  require  the  debtors  or  either  of  them,  or  their  respective 
heirs,  executors,  or  administrators,  or  such  of  them  as  shall  for  the 
time  being  be  lawfully  or  equitably  seised  or  in  possession  of  or 
entitled  to  such  parts  of  the  joint  and  respective  separate  property, 
credits,  and  effects  belonging  to  the  debtors  or  either  of  them  on 
the  day  of  the  date  of  these  presents,  or  on  the  day  of  the  date  of 
the  requisition,  or  acquired  in  the  interval,  or  the  proceeds  thereof 
as  shall  then  remain  undivided  or  otherwise  unapplied  for  the  pur- 
poses aforesaid,  to  assure  to  such  persons  as  shall  be  named  in  such 
writing,  Upon  trust  for  the  benefit  of  the  joint  and  respective 
separate  creditors  of  the  debtors,  all  or  such  part  of  the  said  joint 
and  respective  separate  property,  credits,  and  effects,  or  the  proceeds 
thereof  as  aforesaid,  then  and  in  such  case  the  persons  to  whom 
respectively  such  requisition  in  writing  shall  be  addressed  shall, 
with  all  convenient  speed  thereafter,  at  the  expense  of  the  said  joint 
or  respective  separate  property,  credits,  or  effects,  or  the  proceeds 
thereof,  as  the  case  may  be,  and  in  such  manner  as  the  inspectors 
shall  require,  assure  such  parts  of  the  said  joint  and  respective 
separate  property,  credits,  and  effects  or  proceeds  thereof  so  remain- 
ing undivided  or  unapplied ;  Except  such  parts  thereof  as  do  or 
shall  consist  of  particulars  the  assurance  whereof  would  work  a 
forfeiture  of  the  same,  or  as  consist  of  necessary  wearing  apparel 
of  the  debtors  respectively,  or  their  respective  families,  but  the 
particulars  of  such  parts  of  the  said  joint  and  respective  separate 
property,  credits,  and  effects  as  under  this  agreement  shall  be 
assured,  being  previously,  if  required  by  the  inspectors,  verified  by 
statutory  declaration  or  other  reasonable  and  sufficient  evidence : 
Upon  trust,  at  such  times  and  in  such  manner  as  the  trustees 
shall  think  fit,  to  obtain  possession  of,  sell  and  convert  into  money, 
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the  said  premises  hereinbefore  agreed  to  be  assured,  with  power  to 
sell  either  by  public  auction  or  private  contract  or  otherwise,  and 
in  the  case  of  any  policies  of  assurance  either  by  surrender  to  the 
offices  by  which  the  same  have  respectively  been  granted,  or  other- 
wise, and  generally  in  such  manner  and  upon  such  terms  and 
subject  to  such  special  or  other  stipulations  as  the  trustees  shall 
think  fit,  and  with  power  to  buy  in  the  said  premises  or  any  part 
thereof  at  any  sale  by  auction,  and  to  rescind  or  vary  any  contract 
for  sale,  and  afterwards  to  sell  in  manner  aforesaid  without  being 
answerable  for  loss ;  And  for  the  purposes  aforesaid  to  execute  and 
do  all  such  assurances  and  things  as  they  shall  think  fit ;  And  with 
power  until  sale  or  conversion  into  money  of  the  said  premises  or 
of  any  part  thereof  to  let,  manage,  employ,  and  repair,  improve,  and 
insure  against  loss  or  damage  by  fire  or  otherwise,  and  generally 
deal  with  the  same  as  they  shall  think  fit,  and  as  trustees  in  bank- 
ruptcy are  authorised  to  do  under  like  circumstances ;  And  also 
with  power,  if  they  shall  think  fit,  to  employ  any  person  in  the 
execution  of  the  trusts  and  powers  of  the  indenture  or  indentures 
making  such  assurance  as  in  hereinbefore  agreed  to  be  made,  with 
such  allowances  or  payments  as  they  shall  think  reasonable,  and  as 
trustees  in  bankruptcy  are  authorised  to  make  under  like  circum- 
stances ;  And  also  with  power  to  deposit  all  moneys,  cheques,  bills 
of  exchange,  notes  of  hand,  and  securities  for  money  which  shall 
have  come  to  their  hands  under  the  trusts  of  the  said  indenture 
or  indentures  in  their  names  at  the  bank  of  Messrs.  and 

Company,  of  Street,  in  the  city  of  London,  or  with  such 

other  bankers  as  the  trustees  shall  think  fit ;  And  also  with  power 
to  enter  into  arrangements  with  persons  holding  any  charges, 
incumbrances,  liens,  or  other  securities  upon  or  against  any  part 
of  the  trust  premises  for  selling  and  absolutely  assuring  the  same 
to  them  respectively,  at  such  prices  or  values  and  upon  such  terms 
as  the  inspectors  shall  think  fit ;  And  also  with  power  to  pay 
creditors  having  any  mortgages,  liens,  or  other  securities  upon  any 
part  of  the  trust  premises  the  full  amount  secured  by  such  mortgages, 
liens,  or  securities  for  the  purpose  of  obtaining  possession  of  the 
part  of  the  trust  premises  whereon  the  same  may  subsist,  but  so 
that  the  moneys  so  to  be  paid  do  not,  in  the  judgment  of  the 
inspectors,  exceed  the  value  of  the  part  of  the  trust  premises 
subject  to  such  mortgage,  lien,  or  security  ;  And  also  with  power 
to  submit  to  arbitration  any  differences  or  disputes  which  may 
arise  with  any  person  whomsoever  respecting  the  trust  premises, 
or  any  demand  thereon,  or  in  any  manner  relating  thereto,  and  to 
abide  by  the  award  thereupon  made ;  And  also  with  power  to 
appoint  new  trustees,  and  with  such  other  powers  as  to  the 
inspectors  shall  seem  reasonable ;  And  upon  trust,  out  of  the 
moneys  which  shall  come  to  their  hands  under  the  trusts  of  the 
indenture  or  indentures  making  such  assurance  as  is  hereinbefore 
agreed  to  be  made,  to  pay  and  retain  such  of  the  costs,  charges, 
and  expenses  in  the  second  clause  of  these  presents  covenanted  to 
be  paid,  in  respect  whereof  default  shall  have  been  made  in  the 
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payment  thereof  pursuaat  to  such  covenant ;  And  to  apply  and 
administer  the  surplus  of  the  said  moneys  for  the  benefit  of  the 
joint  and  respective  separate  creditors  of  the  debtors  in  like  manner 
as  if  the  debtors  had  been,  at  the  date  of  these  presents,  duly 
adjudged  bankrupts ;  And  to  divide  the  surplus  (if  any)  between 
the  debtors  or  their  respective  executors,  administrators,  or  assigns, 
according  to  their  respective  rights  and  obligations. 
Onexecu-  10.  Simultaneously  with  the  making  of  the  assurance  herein- 

tru^t-deed,  before  agreed  to  be  made,  the  person  or  persons  respectively  to 
b^too^f      whom  such  requisition  in  writing  as  aforesaid  shall  be  addressed 
^to  be     shall  deliver  over  to  the  inspectors  all  the  deeds,  books  of  account, 
ove'r'^^c       vouchers,  bonds,  bills,  notes,  and  other  securities,  letters,  writings, 
and  things  in  his  or  their  possession  or  custody,  or  under  his  or 
their  control,  constituting  part  of,  or  in  anywise  relating  to  such 
parts  of  the  said  premises  as  are  hereinbefore  agreed  to  be  assured  ; 
And  also  shall  execute  and  do  all  such  assurances  and  things,  and 
give  all  such  information  and  explanation  required  by  the  inspectors, 
as  shall  be  necessary  or  proper  for  effectuating  the  purposes  men- 
tioned or  referred  to  in  the  last  preceding  clause  of  these  presents, 
or  any  of  them. 
Debtors  not        11.  The    debtors    respectively,    and    their    respective    heirs, 
property      exccutors,  or   administrators,   shall   not,   without   the   consent  of 
TOnsent.       the  inspectors  in  writing  under  their  hands  previously  obtained, 
assure,  alienate,  or  incumber  the  premises  hereinbefore  agreed  to 
be  assured,  or  any  part  thereof,  or  the  rents,  profits,  or  income 
thereof,  or  of  any  part  thereof;  And  also  shall  not  respectively  do 
or  knowingly  suffer  any  thing  whereby  any  creditors  may  obtain 
any  security  for  their  respective  debts,  or  any  part  thereof,  or  any 
preference  or  priority  of  payment  thereof,  or  of  any  part  thereof, 
before  any  other  of  such  creditors. 
Power  for  12.  The  inspectors  shall  at  all  times  hereafter,  and  whether  or 

to^seize°pro-  not  such  assurancc  as  is  hereinbefore  agreed  to  be  made  shall  have 
eleciTtionTf  bccomc  enforceable,  and  until  the  same  shall  have  been  made  or 
trustrdeed.   leased  to  be  enforceable,  have  full  right  to  enter  into  and  upon  all 
or  any  part  of  the  business  or  other  tenements  or  hereditaments  of 
the  debtors,  or  either  of  them,  and  there  or  elsewhere  to  seize  and 
take  possession  of  all  or  any  part  or  parts  of  the  present  or  future 
property  or  effects,  or  the  proceeds  thereof  hereinbefore  agreed  to- 
be  assured  :  And  any  such  property  or  effects  so  seized,  or  taken 
possession  of  by  the  inspectors,  shall  be  held  by  them  upon  the 
trusts,  and  with  and  subject  to  the  powers,  provisoes,  and  declara- 
tions hereinbefore   agreed   to   be   given   in   connection   with   the 
assurance  hereinbefore  agreed  to  be  made. 
Power  of  13.  In  consideration  of  the  premises,  the  debtors  do,  and  each 

omey.  ^^  them  doth  hereby,  appoint  the  inspectors  to  be,  during  the 
continuance  of  this  inspection,  the  attorneys  of  them,  the  debtors, 
and  each  of  them,  and  their  respective  executors  or  administrators, 
and  in  their  and  each  of  their  names,  or  otherwise,  to  demand,  sue 
for,  recover,  and  receive,  and  take  possession  of  all  goods,  chattels, 
and  effects,  account  books,  moneys,  negotiable  or  other  instruments,. 


CREDITOES'  DEEDS— PRECEDENTS  213 

or  securities  belonging  to  the  joint  or  respective  or  separate  estates 
of  the  debtors,  and  being  either  in  the  United  Kingdom  or  abroad, 
and  to  give  receipts  for  the  same,  and  to  indorse  and  transfer  all 
bills  of  exchange,  promissory  notes,  or  other  securities,  bills  of 
lading,  and  other  instruments  relating  to  the  ownership  of  the  said 
property :  And  also  in  the  name  of  them,  the  debtors,  and  each  of 
them,  and  as  their  and  his  act  and  deed,  or  otherwise,  to  execute 
any  such  indenture  or  indentures  making  such  assurance  as  afore- 
said, and  to  execute  and  do  all  deeds  and  documents,  acts,  matters, 
and  things  which  may  be  necessary  or  expedient  for  the  purpose 
of  executing  and  carrying  into  effect  the  powers,  trusts,  and  pro- 
visions of  these  presents,  and  of  the  indenture  or  indentures  as 
aforesaid,  if  and  when  the  same  shall  be  executed  respectively,  and 
for  the  purposes  aforesaid,  or  any  of  them,  to  appoint  delegates 
or  substitutes,  and  to  execute  and  grant  powers  of  attorney,  or 
authorities,  to  any  person  or  persons  in  any  countries  or  places 
whatsoever,  to  execute  or  do  any  such  instruments,  acts,  matters, 
or  things  as  aforesaid,  or  to  collect  or  get  in  any  part  of  the  said 
estate :  And  the  debtors  and  each  of  them,  and  their  respective 
executors  or  administrators,  shall  and  will  ratify  and  confirm  all 
such  deeds,  instruments,  acts,  and  things  as  aforesaid,  and  shall 
and  will  from  time  to  time,  upon  the  request  in  writing  of  the 
inspectors,  execute  and  do  all  such  deeds,  instruments,  acts,  and 
things  as  may  be  necessary  for  granting  or  conferring  to  or  upon 
the  inspectors,  or  any  such  delegate  or  substitute  as  aforesaid,  such 
further  or  other  powers  as  the  inspectors  shall  require  for  the 
purposes  aforesaid,  or  any  of  them. 
Conditional  14.  In  CONSIDERATION  of  the  premises,  the  parties  hereto  of  the 
5^btore.°  third  part  do,  and  each  of  them  doth  hereby,  but  subject  to  the 
agreements  and  declarations  herein  contained,  and  conditionally 
upon  such  assurance  as  is  hereinbefore  agreed  by  the  debtors  to  be 
made  upon  the  requisition  of  the  inspectors  being,  if  required,  duly 
made  to  the  satisfaction  of  the  inspectors  (and  of  the  fact  that  it 
has  been  so  made,  the  certificate  in  writing  of  the  inspectors  under 
their  hands  shall  be  conclusive  evidence),  release  the  debtors,  and 
each  of  them,  their  and  his  heirs,  executors  and  administrators, 
estates  and  efliects  from  all  debts,  sums  of  money,  accounts,  actions, 
claims,  and  demands,  for  the  payment  and  satisfaction  of  which 
provision  is  made  by  these  presents. 

Provided  always,  and  it  is  hereby  agreed  and  declared 
between  and  by  all  the  parties  to  these  presents  as  follows,  that 
is  to  say  : — 

Savings  of  15.  Nothing  herein  contained  shall  discharge  or  prejudice  any 

secured  mortgage,  lien,  or  security  on  any  part  of  the  property  of  the 
creditore.  (jg^tors,  or  either  of  them,  or  of  any  other  persons ;  but  creditors 
holding  such  mortgage,  lien,  or  security  shall  be  entitled  to  receive 
the  said  composition  dividend  and  notes,  and  to  participate  in  the 
proceeds  of  the  trust  premises  in  the  event  of  the  arrangement 
hereby  entered  into  being  carried  into  effect  by  realisation  thereof, 
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only  upon  the  same  terms  as  those  upon  which  they  would  have 
been  entitled  to  prove  in  bankruptcy,  and  the  joint  and  respective 
separate  creditors  of  the  debtors  shall  retain  all  their  rights  and 
remedies  against  any  persons  other  than  the  debtors  as  if  these 
presents  had  never  been  executed  :  And  for  the  sake  of  conformity 
alone,  the  debtors,  or  either  of  them,  or  their  or  his  heirs,  executors, 
or  administrators,  may  be  joined  in  any  actions  or  other  proceed- 
ings to  be  brought  or  instituted  by  any  of  the  said  creditors  against 
any  such  other  persons :  And  no  surety,  or  person  liable  for  the 
debtors,  or  either  of  them,  who  shall  have  paid  all  or  any  part  of 
the  debt  for  which  he  is  surety  or  liable,  shall  be  entitled  to  any 
further  or  other  composition  dividend  or  note  out  of  the  joint  or 
respective  separate  property  or  effects  of  the  debtors,  or  out  of  the 
proceeds  of  the  trust  premises,  in  the  event  of  the  arrangement 
hereby  entered  into  being  carried  into  effect  by  realisation  thereof, 
or  any  remedy  against  the  debtors  respectively,  or  their  respective 
heirs,  executors,  or  administrators,  or  their  joint  or  respective 
separate  property,  credits,  or  effects,  than  such  surety,  or  person 
liable  as  aforesaid,  would  have  been  entitled  to  make  under  the 
same  circumstances  if,  in  the  event  of  the  arrangement  by  these 
presents  entered  into  being  carried  into  effect  by  payment  of  the 
composition  dividend  hereinbefore  covenanted  to  be  paid,  such 
composition  dividend  had  been  the  total  amount  of  the  dividends 
which  would  have  been  payable  under  an  administration  in  bank- 
ruptcy of  the  joint  and  respective  separate  estates  of  the  debtors, 
if  they  had  been,  at  the  date  of  these  presents,  duly  adjudged 
bankrupts ;  or,  in  the  event  of  the  arrangement  hereby  entered 
into  being  carried  into  effect  by  the  realisation  of  the  trust  estate, 
then  under  an  administration  in  bankruptcy  of  the  trust  estate  as 
the  joint  and  respective  separate  estates  of  the  debtors. 
Incased  16.  If,  on  the  one  hand,   the  arrangement  by  these  presents 

trust-deed,  entered  into  shall  be  carried  into  effect  by  the  realisation  of  the 
ruptcy^of  trust  estate,  or  if,  on  the  other  hand,  any  adjudication  of  or 
credftoreto  receiving  order  in  bankruptcy,  or  order  in  bankruptcy,  or  at  law 
be  at  liberty  Qj.  otherwise,  shall  hereafter  take  effect  against  the  debtors,  or 

to  prove  for  '  o  > 

debts,  less    either  of  them,  under  or  by  reason  whereof  all  or  any  part  of  the 

dividends  ^  j  j    r 

received,  trust  estate,  or  of  the  joint  or  respective  separate  property  or 
effects  of  the  debtors,  shall  be  taken  and  applied  for  the  benefit 
of  creditors,  so  as  to  prevent  or  avoid  the  arrangement  by  these 
presents  entered  into,  then,  and  in  such  respectiTe  cases,  such  of 
the  joint  and  respective  separate  creditors  of  the  debtors  as  shall 
have  received  any  dividends  under  these  presents  shall,  notwith- 
standing anything  herein  contained,  be  at  liberty  to  claim,  prove, 
and  sue  under  such  realisation  of  the  trust  estate  on  the  one  hand, 
or  under  or  in  such  adjudication  or  receiving  order,  or  other  pro- 
ceeding as  aforesaid,  on  the  other  hand,  for  or  in  respect  of  their 
respective  debts,  except  and  deducting  thereout  so  much  thereof 
as  they  may  have  received  as  dividends  under  these  presents,  or 
from  sources  other  than  the  trust  estate,  or  the  joint  or  respective 
separate  property  or  effects  of  the  debtor. 
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Power  to 
appoint  new 
inspectors. 


InspectoTB' 
indemnity 
clause. 


Linntation 
of  liability 
of  in- 
spectors. 


Reimburse- 
ment clause. 


17.  If  any  one  or  more  of  the  inspectors  shall  die,  or  depart 
from  England  with  the  intention  of  permanently  residing  else- 
where, or  shall  remain  out  of  England  for  more  than 

calendar  months  at  any  one  time,  or  shall  desire  to  be  discharged 
or  refuse  or  become  incapable  or  unfit  to  act,  then,  and  in  every 
such  case,  it  shall  be  lawful  for  the  surviving  or  continuing  or 
other  inspector  or  inspectors,  or  for  the  acting  executors  or  executor, 
or  administrators  or  administrator  of  the  last  surviving  or  con- 
tinuing or  other  inspector  to  appoint  a  new  inspector  or  inspectors 
(whether  or  not  being  a  creditor  or  creditors  of  the  debtors  or 
either  of  them)  in  the  place  of  the  member  or  members  so  dying 
or  departing  or  remaining  out  of  England,  or  desiring  to  be  dis- 
charged, or  refusing  or  becoming  incapable  or  unfit  to  act  as 
aforesaid ;  and  upon  every  or  any  such  appointment  the  number 
of  the  inspectors  may  be  augmented  or  reduced :  And  every 
inspector  so  appointed  as  aforesaid  may  act  and  assist  in  the 
execution  of  the  powers  and  provisions  of  these  presents  as  fully 
and  eflfectually  as  if  he  had  been  by  these  presents  constituted  an 
inspector. 

18.  The  inspectors  shall  be  respectively  indemnified  and  saved 
harmless  by  or  out  of  the  joint  and  respective  separate  property, 
credits,  and  effects  of  the  debtors,  or  by  the  joint  and  respective 
separate  creditors  of  the  debtors  who  shall  have  in  writing  assented 
to  or  approved  of  these  presents,  according  to  and  in  proportion  to 
the  amount  of  their  respective  debts,  against  and  in  respect  of  all 
transactions  and  personal  engagements  and  things  whatsoever  which 
the  inspectors  shall  respectively  lawfully  do  or  enter  into,  direct, 
or  sanction,  in  or  concerning  the  said  joint  and  respective  separate 
property,  credits,  or  effects  under  these  presents,  or  in  relation 
thereto :  And  the  joint  and  respective  separate  creditors  of  the 
debtors  who  shall  have  in  writing  assented  to  or  approved  of  these 
presents  shall  ratify,  confirm,  and  abide  by  the  same  transactions, 
engagements,  and  things  in  all  respects,  but  so  that  no  creditor 
shall,  by  virtue  of  this  present  agreement,  be  liable  to  pay 
a  larger  sum  than  he  shall  have  received,  or  bo  entitled  to 
receive,  as  and  by  way  of  dividend,  under  the  provisions  herein 
contained. 

19.  The  inspectors  shall  be  respectively  chargeable  only  for 
such  moneys  as  they  shall  respectively  actually  receive,  notwith- 
standing their  respectively  signing  any  receipt  for  the  sake  of 
conformity,  and  shall  be  answerable  only  for  their  own  acts, 
receipts,  neglects,  or  defaults,  and  not  for  those  of  each  other,  nor 
for  any  banker,  broker,  auctioneer,  or  other  person  with  whom  or 
into  who.se  hands  any  moneys  or  securities  may  be  deposited  or 
come,  nor  for  the  insufficiency  or  deficiency  of  any  stocks,  funds, 
or  securities,  nor  for  any  other  loss,  unless  the  same  shall  happen 
through  their  own  wilful  default  respectively  :  And  it  shall  be 
lawful  for  the  debtors,  out  of  any  moneys  which  shall  come  to  their 
hands  under  these  presents,  to  retain  to  and  reimburse  themselves, 
and  to  allow  to  the  inspectors  all  costs  and  expenses  which  they 


216  CREDITOKS'  DEEDS— PEECEDENTS 

shall  reasonably  incur  in  or  about  the  execution  of  the  powers  and 
provisions  of  these  presents. 

20.  \Provm  for  avoidance  of  this  deed,  Form  III.,  clause  17.] 

In  witness,  &c. 

Schedule  of  Creditors. 


VIII.  RELEASE  by  Creditors  to  Debtor  on  Payment  of  a  Com- 
position previously  agreed  ^ipon  in  satisfaction  of  their  Debts. 

Parties.  THIS  INDENTURE,  made  the  day  of  19     , 

Between  the  several  persons  who  have  by  themselves  or  their 
respective  partners,  agents,  or  attornies,  hereunto  subscribed  and 
affixed  their  names  and  seals  respectively,  being  respectively  the 
creditors  of  [debtm-],  of  &c.  (and  who  are  hereinafter  referred  to 
as  the  creditors),  of  the  one  part,  and  the  said  [debtor]  (who  is 
hereinafter  referred  to  as  the  debtor),  of  the  other  part :  Whereas 
Recitaiof  in-  the  debtor  has  for  many  years  past  carried  on  the  trade  or  business 
ofdebtorT  of  ^  ^^  aforcsaid,  and  in  the  course  of  his  said 

trade  or  business  has  become  indebted  to  the  creditors   in   the 
several  sums  of  money  which  are  set  opposite  to  their  respective 
of  agree-      names  in  the   schedule   hereunder   written  :   And   whereas   the 
acceptcom-  debtor  being  unable  to  meet  his  engagements  in  full,  recently  pro- 
position;     posed  to  the  creditors  to  pay  to  them  a  composition  of 

shillings  in  the  pound  upon  the  amount  of  their  respective  debts  in 
full  discharge  thereof,  which  they  agreed  to  accept,  and  they  also 
agreed,  upon  payment  of  the  said  composition,  to  execute  to  the 
ofpnyment   debtor  such  release  as  is  hereinafter  contained  :  And  whereas  the 
tion.  debtor  has  in  pursuance  of  the  said  agreement  this  day  paid  to  the 

creditors  respectively  the  said  composition  of  shillings 

in  the  pound  upon  the  amount  of  their  respective  debts,  as  the 
Testatum.     Creditors  hereby  respectively  acknowledge :  NOW  THIS  INDEN- 
TURE WITNESSETH,  that  in   further   pursuance   of   the   said 
agreement,   and   in   consideration   of   the   premises,    each   of   the 
creditors,  so  far  as  relates  to  the  debt  or  sum  set  opposite  to  his 
Release.      name  in  the  said  schedule,  hereby  acquits,  releases,  and  discharges 
the  debtor,  his  heirs,  executors,  and  administrators,  and  his  estate 
and  effects,  from  such  debt  or  sum,  and  from  all  actions,  claims, 
and   demands   whatsoever   in    respect   of   the   same,   which   such 
creditor,   his  partners,   executors,  administrators,   or  assigns  now 
has  or  have,  or  at  any  time  hereafter  shall  or  may  or  but  for  these 
presents  might  have,  against  the  debtor,  his  estate  or  efiects,  for 
or  by  reason  of  the  said  debt. 
In  witness,  &c. 

[Signatures  and  seals  of  creditor's.] 

Another  form  of  arrangement  with  creditors  may  be  made  through 
the  medium  of  a  private  company.  A  trader  has,  let  ns  say,  a  business, 
the  profits  of  which  will  keep  him  and  his  family.  He  finds  himself  in 
embarrassed  circumstances,  though  not  actually  insolvent.     If  the  busi- 
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ness  is  broken  up  by  executions  some  of  the  creditors  are  sure  to  go 
unpaid,  and  there  will  be  nothing  left  for  the  debtor.  Here  the  debtor 
may  save  the  situation  by  turning  himself  into  a  limited  company  and 
giving  the  creditors  paid-up  shares  in  the  company  to  the  amount  of 
their  respective  debts.  This  may  be  done  in  either  of  two  ways — (1) 
By  the  trader  selling  his  business  and  all  his  assets  free  from  incum- 
brances to  the  company  for  paid-up  shares,  and  then  transferring  so 
many  of  these  paid-up  shares  to  each  of  his  creditors  as  may  be  necessary 
to  satisfy  his  indebtedness  to  them;  or  (2)  by  the  trader  selling  his 
business  and  assets  subject  to  the  liabilities  to  the  company,  and  the 
company  then  discharging  such  liabilities  by  allotting  shares  to  tlie 
respective  creditors.  The  result  in  either  case  is  the  same.  By  sucli 
an  arrangement  all  concerned  benefit.  The  debtor's  livelihood  is  saved, 
and  the  creditors  as  a  body  are  put  in  a  l^etter  position  than  if  they  had 
pursued  their  strict  legal  rights.  If  the  trader  is  not  merely  embarrassed 
but  insolvent,  such  an  arrangement  is  attended  with  this  risk,  that  the 
trader's  trustee  in  bankruptcy  may  have  the  transfer  to  the  company 
set  aside  as  a  fraud  upon  the  creditors.  The  test  in  such  a  case  of  the 
company's  right  to  keep  the  contract  is  whether  the  company  had  notice 
of  the  fraud  or  not  {Re  Slolmlinsky,  Ex  parte  Moore,  [1903]  2  K.  B.  517). 
In  carrying  out  this  scheme  the  debtor  will  be  made  managmg 
director  under  the  articles,  with  a  supervision  board  in  the  nature  of 
a  committee  of  inspection,  consisting  of  two  or  three  of  the  principal 
creditors.  Monthly  accounts  of  the  trading  will  be  submitted  to  the 
supervision  board,  and  an  allowance  for  management  made  to  the 
debtor.  The  debtor  will  pay  the  costs  of  forming  the  company,  and 
of  the  agreement. 


IX.  ARRANGEMENT  by  Conversion  of  Business  into  Company. 

Form  of  Agreement. 

AN  AGEEEMENT  made  the  day  of  ,  Between 

A.  B.  of  ,  dairyman,  of  the  first  part,  the  Company, 

Limited,   having   its   registered    office   at  (hereinafter 

called  the  company),  of  the  second  part,  and  the  several  persons  or 
firms  being  creditors  of  the  said  A.  B.,  who  names  are  subscribed 
to  the  first  schedule  hereto,  or  who  otherwise  have  assented  or 
shall  hereafter  assent  to  these  presents,  of  the  third  part,  all  which 
partiesof  the  third  part  are  hereinafter  called  the  creditors:  Whereas 
the  said  A.  B.  has  for  some  years  past  carried  on  the  business  of 
a  dairyman  at  :  Whereas  the  said  A.  B.  is  indebted  to 

the  creditors  in  the  several  amounts  respectively  set  opposite  to 
their  names  in  the  said  schedule  :  And  whereas  by  arrangement 
between  the  said  A.  B.  and  the  creditors  the  company  has  been 
formed  with  a  capital  of  £  ,  divided  into  shares 

of  £  each,  to  take  over  the  business  and  assets  of  the  said 

A.   B.  as   a   going   concern,  subject  to   the  debts  and  liabilities 
thereof :  Now  it  is  hereby  agreed  and  declared  as  follows  : — 
Agr^ment        The  Said  A.  B.  shall  sell,  and  the  company  shall  purchase — 

(a)  All  that  business  of  a  dairyman  carried  on  by  the  said  A.  B. 
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at  aforesaid,  together  with  the  goodwill  of  the 

same  as  a  going  concern  ; 

(b)  The  freehold  and  leasehold  hereditaments  and  premises,  in 

which  the  said  business  is  carried  on,  which  said  heredita- 
ments and  premises  are  more  particularly  described  in  the 
second  schedule  hereto  ; 

(c)  The  plant,  machinery,  cans,  horses  and  carts,  stock-in-trade 

and   other   utensils   used   in   connection   with   the  said 
business ; 
((/)  The  book  and  other  debts  due  to  the  said  A.  B.  in  connec- 
tion  with   the  said  business,  and  all    securities  for  the 
same; 
(e)  The  benefit  of  all  current  contracts  to  which  the  said  A.  B. 

is  entitled  in  connection  with  the  said  business. 
1.  All  the  other  property  belonging  to  the  said  A.  B.  in  connec- 
tion with  the  said  business. 
Debts  and  2.  The  Said  business  assets  and  premises  are  sold  subject  to  the 

debts   and   liabilities   affecting   the   same,   which    said    debts   and 
liabilities   are   more   particularly   specified   in   the   first   schedule 
hereto. 
Considera-         3.   The  consideration    for  the  said  sale  shall  be  the  sura  of 
£  ,  to  be  satisfied  as  follows  : — 

(a)  By  the  allotment  to  the  said  A.  B.  of  fully-paid 

shares  of  £  in  the  company ; 

(h)  By  the  undertaking  by  the  company  to  satisfy  the  debts 
and  liabilities  of  the  said  A.  B.  in  connection  with  the 
said  business  specified  in  the  first  schedule  hereto. 
Title.  4.  The  company  shall  accept  such  title  as  said  A.  B.  has  to  the 

property  hereby  agreed  to  be  sold. 
Title  for  5.  The  purchase  shall  be  completed  on  the  day  of 

^        '  ,  at  the  office  of  the  said  A.  B.'s  solicitor.  No.  , 

when  the  above-mentioned  consideration  shall,  as  to  part  thereof, 
be  satisfied  by  the  company  delivering  to  the  said  A.  B.  certificates 
for  fully-paid  £  shares  in  the  company,  and  as  to 

the  other  part  by  the  execution  of  this  agreement ;  and  the  said 
A.  B,  shall,  as  far  as  practicable,  put  the  company  in  possession 
of  the  business  and  property  hereby  agreed  to  be  sold,  and  shall 
execute  and  do  all  such  assurances  and  things  as  may  be  necessary 
for  vesting  the  said  business  and  property  in  the  company,  and 
giving  the  company  the  full  benefit  thereof. 
Issue  of  6.  The  company  shall  issue  to  the  creditors  whose  names  are 

creditor,     entered  in  the  first  column  of  the  first  schedule  hereto,  fully-paid 
shares  in  the  company  to  the  amount  shown  in  the  third  column 
of   the   said   first   schedule,  and   the  creditors   shall  accept  such 
shares  in  full  satisfaction  of  their  respective  debts  and  claims. 
In  witness,  &c. 
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Names,  Addresses,  and 
Descriptions  of  Creditors. 

Amount  of  Debts. 

Number  of  Fully-Paid 
Shares  to  be  Allotted. 

Second  Schedule. 


Bibliography. — For  further  information  on  the  subject,  see  Lawrence, 
Deeds  of  Arrangement,  5th  ed.  ;  Winslow,  Law  of  Private  Anangements ; 
Wace,  Banhrwptcy,  pp.  8-11;  Baldwin,  Bankruptcy;  Williams,  Bankruptcy. 


Cremation. — This  method  of  disposing  of  dead  Iwdies  has 
always  been  much  used  in  the  East;  but  in  Europe  it  seems  to  he 
opposed  to  the  instincts  of  most  people,  and  has  never  been  generally 
adopted.  There  is,  however,  no  doubt  that,  apart  from  sentimental 
considerations,  it  is,  from  a  purely  sanitary  point  of  view,  preferable 
to  interment.  Sanitary  reformers  have  for  some  time  advocated  its 
adoption  in  this  country,  but  the  general  opinion  was  that  it  was 
illegal,  and  consequently  cremations  seldom  or  never  took  place.  A 
case,  however,  came  Ijefore  Mr.  Justice  Stephen,  who  decided  that,  if 
conducted  in  such  a  way  as  not  to  offend  public  feeling  or  prevent 
proper  investigation  being  made  as  to  the  cause  of  death,  cremation 
is  not  illegal  {R.  v.  Price,  1883,  12  Q.  B.  D.  247).  Since  that  decision 
crematories  have  been  started,  and  those  who  desire  to  set  an  example 
of  disposing  of  tlie  dead  in  such  a  manner  as  to  prevent  the  danger  of 
their  poisoning  the  living  can  cremate  them.  In  1902  an  Act  was 
passed  to  legalise  and  regulate  cremations  (2  Ed.  vn.  c.  8).  Burial 
authorities  are  empowered  to  provide  and  maintain  crematoria  (s.  4), 
and  the  Secretary  of  State  is  required  to  make  regulations  as  to  the 
maintenance  and   inspection   of  crematoria,  and  prescribing  in  what 
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cases  and  under  what  conditions  the  burning  of  any  human  remains 
may  take  place.  Eegulations  were  accordingly  made  on  March  31, 
1903.  No  cremation  of  human  remains  may  now  take  place  except 
in  a  crematorium,  of  the  opening  of  which  notice  has  been  given  to 
the  Secretary  of  State  (art.  3);  nor  until  the  death  of  the  deceased 
has  been  duly  registered  (art.  6),  and  the  written  authority  of  the 
medical  referee  appointed  for  the  crematorium  has  been  obtained  (art. 
8).  This  must  be  withheld  if  any  suspicious  circumstances  come  to 
his  knowledge. 

There  is  legally  no  property  in  a  corpse.  A  direction  by  will  that 
the  body  of  the  testator  is  to  be  given  to  any  particular  person  for 
the  purpose  of  being  cremated  is  inoperative ;  and  it  has  consequently 
been  held  that  a  friend,  who  incurred  considerable  expense  in  carrying 
out  such  a  direction,  could  not  recover  from  the  executors  the  amount 
so  expended  {Williams  v.  Williams,  1882,  20  Ch.  D.  659).  The  Courts, 
however,  desire  always  to  give  effect  to  the  wishes  of  the  deceased  as 
to  the  disposal  of  his  body ;  and  would  consequently  now  give  effect  to 
such  a  direction  if  applied  for  soon  after  the  decease  and  before  the 
body  had  been  buried.  But  when  a  body  has  once  been  interred  in 
any  place  of  burial  it  is  unlawful  to  remove  it  without  the  licence  of 
a  Secretary  of  State,  or  a  facidty  from  the  bishop  of  the  diocese  (20 
&  21  Vict.  c.  81,  s.  25).  When,  therefore,  a  faculty  to  allow  the 
removal  of  a  body  for  the  purpose  of  its  being  cremated  was  applied 
for,  many  years  after  the  interment,  the  Consistory  Court  refused  to 
grant  it,  and  laid  down,  as  a  general  rule  that,  when  burial  in  con- 
secrated ground  and  cremation  are  both  desired,  cremation  should 
precede  and  not  follow  burial  {In  re  Dixon,  [1892]  P.  386).  The 
Home  Secretary  would  probably  act  on  a  similar  rule  if  applied  to 
for  his  licence. 

Crest. — See  Armorial  Bearings. 

Crew. — The  "crew"  of  a  ship  generally  means  the  whole  ship's 
company  except  the  master,  i.e.  the  mate  or  mates  who  are  next  in 
authority  after  the  master,  the  carpenter,  carpenter's  mate,  boatswain, 
sailmaker,  steward,  cook,  and  the  able  and  ordinary  seamen  and  boys, 
and,  in  the  case  of  a  steamship,  the  engineers  and  firemen  (Maude  and 
Pollock,  Shipping,  i.  162 ;  Kay,  Shipping,  465).  It  is  used  in  this 
sense  in  the  Merchant  Shipping  Act,  1894,  except  as  regards  the  list 
of  the  crew  (see  below),  in  which  the  master  and  apprentices  are 
expressly  included  (s.  253) ;  and  includes  apprentices  (s.  240  (7)),  thus 
having  a  wider  meaning  than  the  word  "  seaman  "  in  that  Act,  which 
does  not  generally  include  a  master,  pilot,  or  apprentice  (s.  742) ;  but 
for  the  purposes  of  provisions  for  the  relief  and  repatriation  of  dis- 
tressed seamen,  and  seamen  left  behind  abroad  (M.  S.  A.,  1906,  Part 
IV.),  "  seamen  "  includes  apprentices  to  the  sea  service  (s.  49).  By  the 
Workmen's  Compensation  Act,  1906,  6  Edw.  vii.  58,  masters,  seamen  and 
apprentices,  if  "  workmen  "  within  the  Act,  and  if  members  of  the  crew 
of  a  ship  registered  in  the  United  Kingdom,  or  any  other  British  ship 
which  has  an  owner  domiciled  there,  as  well  as  pilots  and  apprentices 
to  the  sea-fishing  service  (not  remunerated  by  profit  sharing),  are 
included  in  the  benefits  of  the  Act  (s.  7).  The  present  article  treats 
of  the  rights   and   duties   of   a  ship's  company  as  a  collective   body, 
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leaving  their  individual  rights  and  duties  to  be  dealt  with  under 
Seamen. 

Since  1853  British  ships  may  be  manned  by  persons  of  any 
nationality. 

For  the  purposes  of  a  policy  of  insurance  or  a  contract  of  sea 
carriage  a  shipowner  is  bound  to  provide  a  sufficient  and  skilled  crew 
for  the  voyage ;  or  the  ship  is  not  seaworthy  (Lord  Tenterden,  Clifford 
V.  Hunter,  1827,  Moo.  &  M.  103 ;  and  Steel  v.  State  Line,  1877,  3  App. 
Cas,  72).  A  shipowner  is  also  responsible  for  all  neglects  and  defaults 
of  the  crew  during  the  voyage  or  navigation,  either  in  tort  {e.fj.  collision) 
or  under  his  contract  of  sea  carriage  {e.g.  bill  of  lading) ;  and  in  this 
latter  case  he  is  liable,  even  though  the  loss  is  primarily  caused  by  a 
peril  excepted  in  the  contract,  if  except  for  negligence  on  the  part  of 
the  crew  the  loss  would  not  have  happened ;  while  in  the  like  circum- 
stances he  can  recover  under  a  policy  of  insurance  (see  Marine 
Insurance).  But  he  may  so  frame  his  contract  as  to  relieve  himself 
from  lialjility  for  the  negligence  of  the  crew  {Gilroy  v.  PHee,  [1893] 
App.  Cas.  56).  See  Bills  of  Ladinc;.  A  shipowner  is  liable  to  other 
persons,  if  from  not  having  a  sufficient  crew  for  the  care  and  navigation 
of  his  ship  he  does  injury  to  them  or  their  property  {The  Excelsior,  1868, 
L.  R.  2  Ad.  «&  Ec.  268,  Sir  R.  Phillimore).  In  the  case  of  an  emigrant 
ship,  the  Merchant  Shipping  Act  makes  it  compulsory  for  her  to  be 
manned  with  an  efficient  crew  for  her  intended  voyage  to  the  satis- 
faction of  the  emigration  officer,  who  is  asked  to  give  her  a  certificate 
of  clearance ;  and  after  the  crew  has  been  passed  by  him,  its  strength 
must  not  be  dhninished  nor  any  of  the  men  changed  without  the 
written  consent  of  either  him  or  the  superintendent  at  the  port  of 
clearance.  If  the  latter  gives  his  consent,  it  must  l)e  lodged  within 
twenty-four  hours  with  the  emigration  officer ;  if  the  latter  thinks  the 
crew  inefficient,  an  appeal  in  writing  lies  from  his  decision  to  the 
Board  of  Trade  {q.v.);  and  the  unanimous  written  opinion  of  two  other 
emigration  officers  or  other  competent  persons  appointed  by  the  Board 
is  conclusive.  For  any  breach  of  this  section  a  penalty  up  to  £50  is 
imposed  on  the  n)aster  (M.  S.  A.,  s.  305). 

The  rights  of  the  crew  are  safeguarded  by  provisions  of  the 
Merchant  Shipping  Act  dealing  with  their  engagement,  treatment, 
and  discharge;  and  the  form  of  the  first  of  these  lias  l)een  the  subject 
of  legislation  and  judicial  decision  for  a  long  time  back.  The  earliest 
statute  on  the  subject  seems  to  have  been  in  1729  (2  Geo.  ii.  c.  36), 
which  provided  that  in  mariners'  contracts  of  service  Iwth  the  amount 
of  wages  and  the  voyage  were  to  be  specified;  but  in  1687  a  by-law 
of  the  Trinity  House,  approved  by  Ix)rd  Chancellor  Jeffries,  had  already 
provided  that  "  every  commander  of  a  ship  hiring  any  mariner  or  sea- 
man to  sail  with  him  on  any  voyage  to  sea  do  take  in  writing  under 
the  seaman's  hand  upon  what  condition  he  is  entertained,  and  doth 
submit  himself  to  the  by-laws  of  the  Trinity  House."  Succeeding 
Acts  (31  Geo.  in.  c.  39,  1791;  5  &  6  Will.  iv.  c.  19,  1835;  13  &  14 
Vict.  c.  93,  1850),  and  the  Merchant  Shipping  Act  of  1854,  17  &  18 
Vict.  c.  104,  similarly  provided  that  a  written  agreement  (commonly 
called  the  "ship's  articles")  should  be  necessary,  specifying  the  wages 
to  be  paid,  the  capacity  in  which  the  seaman  was  to  act,  and  the 
nature  of  the  intended  voyage;  and  the  present  law  only  reaffirms 
their  effect. 

The   master  of  every  ship,  except   coasters   of  less  than  80  tons 
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register,  must  enter  into  an  agreement  (called  the  agreement  with  the 
crew)  with  every  seaman  whom  he  takes  to  sea  from  any  port  in  the 
United  Kingdom  under  penalty;  this  agreement  must  be  in  a  form 
approved  by  the  Board  of  Trade  (given  in  Maude  and  Pollock,  ii.  394 
and  400),  and  dated  at  the  time  of  the  first  signature  thereof,  and 
signed  by  the  master  (whether  he  be  the  owner's  master  or  the 
charterer's  makes  no  difference — In  re  Great  Eastern  S.S.  Co.,  1885,  5 
Asp.  511),  and  must  contain  either  the  nature,  and,  as  far  as  practicable, 
the  duration  of  the  intended  voyage  or  engagement,  or  the  maximum 
period  thereof,  and  the  places  and  parts  of  the  world,  if  any,  to  which 
the  voyage  or  engagement  is  not  to  extend  (for  decisions  as  to  the 
"nature"  of  voyages  under  the  old  Acts,  see  The  Countess  of  Harcoiirt, 
1824,  1  Hag.  Adm.  248;  The  Minerva,  1825,  iUd.  347;  The  George 
Home,  ibid.  370;  The  Westmoreland,  1841,  1  Eob.  W.  228;  Frascr  v. 
Hatton,  1857,  2  C.  B.  N.  S.  512:  and  for  the  meaning  of  "voyage" 
in  sees.  114  and  115  of  the  M.  S.  A,  1894,  see  The  Searsdale,  1906, 
P.  103);  the  number  and  description  of  the  crew,  and  how  many  go 
as  sailors ;  the  time  at  which  their  work  is  to  begin  or  they  are  to  be 
on  board ;  the  capacity  in  which  each  man  is  to  serve,  and  the  wages 
and  provisions  he  is  to  receive;  any  regulations  as  to  conduct  and 
fines,  short  allowance  of  provisions  or  other  lawful  punishment  for 
misconduct,  approved  by  the  Board  of  Trade  and  agreed  to  by  the 
parties;  and  any  stipulations  not  contrary  to  law  which  may  be 
adopted  in  any  particular  case,  whether  respecting  the  advance  or 
allotment  of  wages  or  otherwise.  The  agreement  need  not  be  in  the 
Board  of  Trade  form  if  the  master  of  a  ship,  registered  out  of  the 
United  Kingdom,  has  an  agreement  with  the  crew  made  in  due  form 
according  to  the  law  of  the  port  where  they  are  engaged,  and  engages 
single  seamen  in  the  United  Kingdom  as  far  as  those  seamen  are 
concerned  (ss.  113,  114). 

In  the  case  of  agreements  with  the  crews  of  foreign-going  ships  the 
agreement  must  be  signed  by  each  seaman  in  the  presence  of  a  mercantile 
superintendent,  who  has  it  read  over  and  explained  to  them,  and  attests 
each  signature ;  the  agreement  is  signed  in  duplicate,  the  superintendent 
keeping  one  part  and  the  master  the  other.  If  a  substitute  is  engaged 
in  place  of  a  man  who  has  duly  signed  the  agreement,  and  whose  services 
are  lost  by  death,  desertion,  or  some  other  unforeseen  cause,  if  the 
engagement  cannot  be  made  before  the  superintendent,  the  master  must, 
before  the  ship  puts  to  sea,  or  as  soon  after  as  possible,  have  the  agree- 
ment read  over  and  explained  to  the  substitute,  who  must  sign  it  before 
an  attesting  witness.  Such  agreements  may  be  made  for  a  voyage,  or  if 
the  ship's  voyages  average  less  than  six  months,  then  for  two  or  more 
voyages;  and,  in  the  latter  case,  they  are  called  running  agreements. 
Eunning  agreements  must  not  extend  beyond  the  next  following  30th 
of  June  or  31st  of  December,  or  the  ship's  first  arrival  at  her  port  of 
destination  in  the  United  Kingdom  after  that  date,  or  the  discharge  of 
cargo  consequent  on  such  arrival.  On  every  return  to  a  port  in  the 
United  Kingdom,  before  a  running  agreement  is  finally  determined 
the  master  must  indorse  on  the  agreement  any  engagement  or 
discharge  of  seamen  which  has  been  made,  or  is  to  be  made  before 
the  ship  leaves  port,  and  then  deliver  it  to  the  superintendent,  who 
is  to  sign  it  and  return  it  to  him.  Duplicates  of  running  agreements 
are  either  sent  by  the  superintendent  to  the  Registry  of   Shipping, 
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or  kept  till  the  end  of  the  agreement,  as  the  Board  of  Trade  directs 
(8.  115). 

In  the  case  of  agreements  with  the  crew  of  home  trade  ships,  agree- 
ments may  be  made  for  service  in  a  particular  ship,  or  in  two  or  more 
ships  of  the  same  owner,  but  in  the  latter  case  their  names  must  be 
specified  in  the  agreement.  Crews  or  single  seamen  may,  but  need  not, 
be  engaged  before  a  superintendent;  but,  if  they  are  not,  the  master 
must  have  the  agreement  read  and  explained  to  them.  If  the  agreement 
is  one  for  service  in  two  or  more  ships  of  the  same  owner,  the  owner  may 
make  it  instead  of  the  master.  The  limit  of  time  of  service  is  the  same 
in  this  case  as  in  the  case  of  foreign-going  sliips,  except  that  the  owner 
may  enter  into  time  agreements  with  individual  seamen  in  forms  approved 
by  the  Board  of  Trade,  which  need  not  expire  at  the  ordinary  times ; 
duplicates  of  wliich  nmst  be  sent  to  the  liegistrar-General  of  Shipping 
within  forty-eight  hours  of  their  making  (s.  116). 

In  the  case  of  foreign-going  ships,  changes  in  tlieir  crew  must  be 
reported  by  the  master,  before  the  ship  finally  leaves  the  United  Kingdom, 
to  the  nearest  superintendent,  under  penalty  (s.  117).  On  the  due 
execution  of  the  agreement,  a  certificate  is  granted  by  the  superintendent 
to  the  master,  without  the  production  of  which  the  customs  officer  may 
detain  the  ship  from  proceeding  to  sea ;  and,  on  the  ship's  arrival  at  her 
final  port  of  destination  in  the  United  Kingdom  or  upon  tlie  discharge 
of  the  crew,  whichever  first  happens,  unless  a  certificate  from  the 
superintendent  be  produced  that  the  agreement  with  the  crew  has  been 
delivered  to  him  by  the  master,  the  customs  officer  will  not  clear  the 
ship  inwards,  and  the  master  is  liable  to  a  penalty  for  not  so  delivering 
it  (s.  118). 

In  the  case  of  home  trade  ships  of  more  tlian  80  tons  burden,  the 
master  must  send  to  the  superintendent,  within  twenty-one  days  of  the 
30th  of  June  and  the  31st  of  December  in  eacli  year,  every  agreement 
made  with  tfie  crew  for  six  months  previous  to  those  dates,  and  get  a 
certificate  to  that  effect  from  him ;  or  tlie  ship  will  be  detained  by  the 
cnstoms  officer,  and  the  master  will  be  liable  to  a  penalty  (s.  119).  A 
copy  of  the  agreement  must  be  put  up  at  the  Ijeginning  of  the  voyage  in 
some  place  on  board  accessible  to  the  crew  (s.  120),  It  is  a  misdemeanor 
to  fraudulently  alter  or  make  a  false  entry  in  or  a  false  copy  of  tlie 
agreement  (s.  121),  and  any  alterations  made  therein  without  the  consent 
of  all  the  parties  thereto  (except  additions  made  for  substitutes),  and  the 
attestation  of  certain  public  officials,  are  wholly  inoperative  (s.  122). 
Where  seamen  are  engaged  in  a  colonial  or  foreign  port  the  foregoing 
provisions  apply,  except  that  the  place  of  the  superintendent  (where 
there  is  none)  is  taken  by  a  customs  or  consular  officer  respectively 
(s.  124).  Special  agreements  must  be  made  in  the  case  of  engaging 
Lascars  or  native  Indians  in  India,  in  special  forms  approved  by  the 
Indian  Government,  providing  for  the  return  home  of  the  I^ascars,  etc. ; 
and  if  a  further  agreement  is  entered  into  with  them  in  the  United 
Kingdom,  in  addition  to  the  original  one,  it  must  be  in  a  form  certified 
by  a  special  officer  appointed  for  that  purpose  in  the  United  Kingdom 
by  the  Indian  Government ;  and  any  ship  having,  or  having  had,  Lascars 
or  native  Indians  on  board  must,  on  her  arrival  in  the  United  Kingdom, 
give  a  list  and  description  of  all  such  to  a  customs  or  Board  of  Trade 
officer,  and  will  not  be  cleared  till  she  has  done  so ;  and  her  master  and 
owner  are  liable  to  a  penalty  for  default  in  this  respect  (s.  125).  Ships 
belonging  to  lighthouse  authorities,  and  pleasure  yachts,  and  fishing- 
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boats  (subject  to  the  special  provisions  of  the  Act)  exclusively  working 
on  the  coasts  of  the  United  Kingdom  (subject  to  certain  limitations  in 
the  case  of  Scotland),  are  exempt  from  the  provisions  of  the  Act  relating 
to  agreements  with  the  crew  (except  in  the  case  of  ships  of  lighthouse 
authorities  and  pleasure  yachts,  as  to  engagement  of  a  seaman  abroad 
(ss.  260-263).  There  is  a  special  form  of  agreement  for  use  by  trawlers 
of  25  tons  and  upwards  (ss.  399,  400 ;  and  see  Fisheries). 

A  power  has  been  specially  reserved  to  the  High  Court  of  rescinding 
any  contract  of  sea  service  between  the  master  and  crew,  if  it  thinks  it 
just  to  do  so  (M.  S.  A.,  s.  168).  Superintendents  are  also  given  power 
to  determine  finally  questions  between  a  master  or  owner  and  his  crew, 
if  both  parties  agree  in  writing  to  submit  them  to  him ;  and  also  ques- 
tions as  to  wages  in  the  case  of  foreign-going  ships,  on  the  application  of 
either  party,  where  the  amount  does  not  exceed  £5  (s.  137 ;  and  see 
Seaman). 

The  treatment  of  the  crew  on  board  the  ship  is  also  prescribed  by 
statute.  Complaints  may  be  made  by  the  crew  of  any  British  ship  with 
regard  to  their  provisions  and  water  to  various  public  officers,  e.g.  com- 
manders of  H.  M.'s  ships,  who  are  to  have  tliem  inquired  into  (s.  198), 
and  generally  (s.  211).  By  the  last  M.  S.  A.,  1906,  a  statutory  scale  of 
provisions  is  established  for  all  ships  for  which  an  agreement  with  the 
crew  is  required  for  members  of  the  crew  who  do  not  provide  their  own 
provisions,  or  Lascars  or  natives  of  India  or  others  not  accustomed  to  a 
European  dietary  with  whom  special  agreement  is  made  (s.  25,  amplifying 
s.  199  of  M.  S.  A.,  1894).  The  provisions  and  water  intended  for  the 
use  of  ships  going  through  the  Suez  Canal,  or  round  the  Cape  of  Good 
Hope  or  Cape  Horn,  are  to  be  inspected  by  Board  of  Trade  officers 
(s.  206),  and  any  British  ship  going  from  any  port  in  the  United  Kingdom 
may  have  its  provisions  and  water  inspected,  and  if  they  are  deficient 
in  quality  the  ship  may  be  detained,  and  the  master,  unless  he  shows  that 
some  other  person  is  responsible,  is  liable  to  a  fine  on  summary  convic- 
tion (M.  S.  A.,  1906,  s.  26).  After  June  30,  1908,  all  British  foreign- 
going  ships  of  1000  tons  and  upwards  must  carry  a  certificated  cook 
{ibid.,  s.  27).  The  crew  are  to  be  given  proper  medicines,  medical  stores, 
and  anti-scorbutics  (inspected  by  a  medical  inspector),  and  medical 
attendance  at  the  shipowner's  expense,  and  proper  accommodation  (ss. 
200-210,  M.  S.  A.,  1906,  s.  64),  a  crew-space  is  deleted  from  the  registered 
tonnage  of  a  ship  (M.  S.  A.,  1894,  s.  79;  1906,  s.  55).  In  case  of  hurt 
or  injury  or  illness  of  any  master  or  seaman  while  in  the  service  of  the 
ship,  the  shipowner  is  liable  for  medical  advice,  attendance,  medicine, 
and  maintenance  being  supplied  to  him  till  he  is  cured  or  dies  or  is 
returned  to  a  "  proper  return  port "  and  for  his  conveyance  to  it,  and 
in  case  of  death  his  burial  expenses.  A  proper  return  port  is  defined 
as  either  the  port  where  he  was  shipped  or  a  port  in  the  country  to 
which  he  belongs,  or  some  other  port  agreed  to  by  him  if  discharged,  and 
for  a  seaman  belonging  to  a  British  possession  shipped  and  discharged 
out  of  the  United  Kingdom  the  proper  port  may  be  a  port  in  the 
United  Kingdom  fixed  by  the  local  authority  (M.  S.  A.,  1906,  ss.  34, 
35,  45-47,  replacing  M.  S.  A.,  1894,  ss.  207,  208,  and  Anderson  v.  Bayner, 
[1903]  1  K.  B.  589).  The  provisions  of  sec.  210  with  regard  to  crew-space 
m  the  case  of  Lascars  on  board  British  ships  trading  to  the  East  override 
the  similar  provisions  of  the  Indian  Act,  1876  (P.  &  0.  S.  K  Co.  v.  The 
King,  [1901]  2  K.  B.  686 ;  see  M.  S.  A.,  1906,  s.  64).  Entries  must  be 
made  in  the  official  log-book  of  all  legal  convictions  and  punishments 
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of  the  crew ;  the  offences  they  have  committed  wliich  it  is  intended 
to  punish ;  every  offence  for  which  punishment  is  inflicted  on  board,  and 
the  punishment  given  ;  the  conduct,  character,  and  quahfications  of  each 
of  the  crew ;  illnesses  or  accidents  happening  to  them ;  and  the  names 
of  those  who  have  ceased  to  belong  to  the  crew.  The  log-book  is 
delivered  to  the  superintendent  who  discharges  the  crew ;  and  in  case 
of  the  transfer  or  loss  of  the  ship  it  must  be  sent  to  the  superintendent 
at  the  port  to  which  the  ship  belonged  (ss.  240-243).  The  shipowner 
also  impliedly  warrants  to  his  crew  that  he  and  his  agents  will  use  all 
reasonable  means  to  ensure  the  seaworthiness  of  the  ship  for  the  voyage 
at  the  time  when  the  voyage  begins,  and  to  keep  her  in  a  seaworthy 
condition  for  the  voyage  during  the  voyage  (s.  458),  and  he  is  liable  for 
improper  loading  of  cargo  causing  unseaworthiness  {Cumiiiujliam  v. 
Frontier  SX  Co.,  [1906]  2  Ir.  liep.  12).  The  last  M.  S.  A.,  1906,  also 
provides  for  the  protection  of  seamen  from  risk  in  ships  carrying  deck 
timber  cargoes  in  winter  (s.  10). 

For  the  purpose  of  registering  all  persons  serving  in  ships  subject  to 
the  Merchant  Shipping  Act,  the  master  of  a  foreign-going  ship  whose 
crew  is  discharged  in  the  United  Kingdom  wherever  she  be  registered, 
and  the  master  of  a  home  trade  ship,  are  bound  to  make  out  a  list 
(known  as  the  list  of  the  crew)  in  a  form  approved  by  the  Board  of 
Trade,  containing  the  following  particulars,  viz. :  the  number  and  date 
of  the  ship's  register  and  her  registered  tonnage;  the  length  and  general 
nature  of  the  voyage  or  employment ;  the  names,  ages  and  birth-places 
of  all  the  crew,  including  the  master  and  apprentices,  their  ratings  in 
their  last  sliip  or  employment,  and  the  dates  and  places  of  their  joining 
the  ship ;  the  names  of  any  of  the  crew  wlio  have  ceased  to  belong  to 
the  ship,  with  the  times,  places,  causes  and  circumstances  thereof ;  the 
names  of  any  of  the  crew  maimed  or  hurt,  with  the  like ;  the  wages  due 
at  death  to  any  of  the  crew  who  have  died  ;  or  the  property  of  any  such, 
with  a  statement  of  how  it  has  been  dealt  with,  and  the  proceeds  which 
it  fetched  (if  sold) ;  and  any  marriage  taking  place  on  board,  and  tlie 
names  and  ages  of  the  parties.  In  case  of  a  foreign-going  ship  the  list 
of  the  crew  must  be  delivered  by  the  master  within  forty-eight  hours 
of  the  ship's  arrival  or  the  crew's  discharge,  to  the  superintendent  before 
whom  they  are  discharged ;  in  case  of  a  home  trade  ship  it  must  be 
delivered  to  some  superintendent  in  the  United  Kingdom  in  twenty-one 
days  after  the  30th  of  June  and  the  31st  of  December  in  each  year;  and 
without  a  certificate  being  produced  from  the  superintendent  of  such 
delivery  a  ship  may  be  detained  and  refused  clearance  inwards  (s.  253). 
In  case  of  the  transfer  or  loss  of  the  ship  this  list  of  the  crew  must  be 
sent  to  the  superintendent  at  the  port  to  which  she  belonged  (s.  255). 

On  the  other  hand,  the  liabilities  and  duties  of  the  crew  are  cor- 
relative to  their  privileges,  and  are  expressly  and  fully  stated  in  the 
form  of  agreement  sanctioned  by  tlie  Board  of  Trade  for  their  engage- 
ment (see  Maude  and  Pollock,  ii.  394-400),  the  chief  of  these  being 
obedience  to  the  lawful  orders  of  the  ship's  master  and  officers. 

The  power  of  the  master  over  the  crew  is  thus  described  by  Lord 
Tenterden :  "  At  common  law  the  master  of  a  ship  has  authority  over 
all  the  mariners,  and  it  is  their  duty  to  obey  his  commands  in  all  lawful 
matters  relating  to  the  navigation  of  the  ship  or  the  preservation  of 
good  order ;  and  such  obedience  they  expressly  promise  to  yield  to  him 
by  the  agreement  usually  made  for  their  service.  In  case  of  disobedience 
or  disorderly  conduct  he  may  lawfully  correct  them  in  a  reasonable 
VOL.  IV.  15 
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manner,  his  authority  in  this  respect  being  analogous  to  that  of  a  parent 
over  his  child  or  of  a  master  over  his  apprentice  or  scholar.  .  .  .  The 
master  may  be  called  upon  by  action  at  law  to  answer  to  a  mariner  who 
has  been  beaten  or  imprisoned  by  him  or  by  his  order  in  the  course  of 
the  voyage ;  and  for  the  justification  of  his  conduct  he  should  be  able  to 
show  not  only  that  there  was  a  sufficient  cause  for  chastisement,  but 
also  that  the  chastisement  itself  was  reasonable  and  moderate.  ...  In 
the  case  of  actual  and  open  mutiny  by  the  crew,  or  any  part  of  them, 
the  resistance  of  the  master  becomes  an  act  of  self-defence.  But 
although  the  master  may  by  force  restrain  the  commission  of  great 
crimes,  he  has  no  judicial  authority  to  punish  the  criminal,  but  ought 
to  secure  his  person,  and  cause  him  to  be  brought  before  a  proper 
tribunal  of  his  own  country"  (Abbott,  5th  ed.,  136-138,  now  238,  239). 
The  Courts  have  accordingly  held  masters  justified  in  Hogging  mutinous 
or  disobedient  seamen,  whether  the  ship  was  at  sea  or  in  a  foreign 
port  {The  Lowther  Castle,  1825,  1  Hag.  Adm.  384;  Lamb  v.  Burnett, 
1831,  1  Cromp.  &  J.  291),  or  putting  them  in  irons  {Murray  v.  Motdrie, 
1834,  6  Car.  &  P.  471),  or  quelling  mutiny,  or  an  act  approaching  to  it, 
by  force  {The  Lima,  1837,  3  Hag.  Adm.  346,  353);  and  they  have  held 
them  liable  in  damages  where  they  have  used  force  immoderately  and 
unreasonably  {The  Centurion,  1823,  1  Hag.  Adm.  161);  but  at  the 
present  day  it  would  be  hardly  ever  possible  to  justify  the  use  of  flogging 
as  a  "reasonable  and  moderate  chastisement"  (Abbott,  240).  The 
master  is  liable  in  damages  for  undue  use  of  force  against  any  of  his 
crew,  either  in  Admiralty  {The  Agincourt,  1824,  1  Hag.  Adm.  271 ;  The 
LJnchantress,  1825,  ibid.  395)  or  at  common  law  {Watson  v.  Christie, 
1800,  2  Bos.  &  Pul.  224;  5  E.  E.  579;  Hhocles  v.  Leach,  1819,  2  Stark. 
516;  Aitken  v.  Bedwell,  1827;  Moo.  &  M.  68;  31  E.  E.  712).  On  the 
other  hand,  obedience  by  the  crew  to  the  lawful  order  of  the  master, 
even  though  he  use  his  authority  intemperately  or  discourteously,  is 
still  as  necessary  as  it  was  under  the  old  decisions  {The  Exeter,  1799, 
2  Eob.  C.  261,  Lord  Stowell).  The  modern  law  on  the  subject  of  the 
discipline  of  the  crew  is  contained  in  the  Merchant  Shipping  Act,  which 
prescribes  penalties  (as  well  as  forfeitures  of  wages  or  similar  punish- 
ments agreed  to  by  the  contract  of  service)  for  misconduct  endangering 
life  or  the  safety  of  the  ship,  desertion  (and  see  M.  S.  A.,  1906,  s.  65), 
absence  without  leave,  disobedience  to  orders,  and  general  offences 
against  discipline  (ss.  220-238).     See  Seaman. 

The  duty  of  the  crew  to  the  ship  begins  from  the  date  of  their 
engagement,  and  continues  till  it  is  dissolved,  e.g.  by  the  ship  reaching 
her  destination ;  but  the  mere  arrival  of  the  ship  there  does  not  in  all 
cases  put  an  end  to  their  service ;  their  duty  may  extend  to  the  time  of 
unlivery  of  the  cargo  (Lord  Stowell,  The  Baltic  Merchant,  1809,  Edw. 
A.  E.  86 ;  Sir  C.  Eobinson,  The  Cambridge,  1829,  2  Hag.  Adm.  243);  and 
leaving  the  ship  before  that  takes  place  is  a  desertion  at  common  law 
{The  Baltic  Merchant,  above),  unless  justified  by  a  good  reason,  e.g.  illness 
{The  Test,  1836,  3  Hag.  Adm.  307) ;  but  now  quitting  the  ship  without 
leave  after  her  arrival  at  her  port  of  delivery  and  before  she  is  placed 
in  security  is  punishable  by  forfeiture  of  a  month's  wages  (M.  S.  A., 
s.  225  (1)  {a)).  The  liability  to  forfeiture  of  wages  on  desertion  is 
criminal,  and  cannot  be  compromised  by  arrangement  between  master  or 
owner  and  seamen  {Keslake  v.  Board  of  Trade,  1903,  2  K.  B.  453).  The 
contract  of  sea  service  may  also  be  terminated  by  "  final  abandonment 
of  the  ship  or  the  act  of  the  master  in  giving  the  crew  their  discharge  " 
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(Dr.  Lushington,  The  Warrior,  1862,  Lush.  476  and  482);  or  by  the 
wreck  or  loss  of  the  ship  (M.  S.  A.,  s.  158),  which  may  be  by  belligerent 
capture  {Austin  Fnars,  S.S.  Co.,  v.  Strack,  [1905]  2  K.  B.  315  ;  Sivcifriqht 
V.  Allen,  1906,  2  K.  B.  81 ;  and  see  Lloyd  v.  Sheen,  1905,  10  Asp.  75 ; 
93  L.  T.  174;  Sihery  v.  Connelly,  1905,  94  L.  T.  108;  70  J.  P.  145;  and 
as  to  discharge  of  seamen  generally,  see  Wages  ;  but  till  one  of  those 
events  takes  place  their  service  is  wholly  due  to  the  ship.  "The 
stipulated  duty  of  the  crew  to  be  compensated  by  payment  of  wages  is 
to  protect  the  ship  through  all  perils,  and  their  entire  possible  service 
for  this  purpose  is  pledged  to  that  extent "  (Lord  Stowell,  The  Neptune, 
1824,  1  Hag.  Adm.  236 ;  see  also  Maude  and  Pollock,  i.  177, 178).  Thus 
an  agreement  made  between  a  master  and  crew  abroad,  while  under 
articles,  to  pay  them  extra  remuneration  for  their  remaining  on  board 
and  working  the  vessel  home  after  an  accident  supposed  to  liave  made 
her  unseaworthy,  but  not  having  done  so  actually,  cannot  be  enforced 
unless  it  is  shown  that  the  crew  would  have  been  justified  in  breaking 
their  articles  abroad  owing  to  the  state  of  the  ship  {Hopkins  v.  M'Bride, 
1902,  50  W.  K.  255). 

The  crew  cannot  accordingly  claim  salvage  against  tlieir  own  ship, 
unless  their  service  has  been  determined  in  one  of  the  above  ways  {The 
Le  Jonet,  1872,  L.  R.  3  Ad.  &  Ec.  556,  Sir  R.  Phillimore ;  The  Florence, 
1852,  16  Jur.  573).  But  if  one  ship  renders  salvage  service  to  another 
ship  belonging  to  the  same  owners,  that  fact  does  not  preclude  the 
master  and  crew  of  the  former  from  being  rewarded  if  tlieir  services  are 
not  within  the  contract  which  they  originally  entered  into  with  their 
owners  {The  Sapplio,  1871,  L.  R.  3  P.  C.  690) ;  and  an  agreement  l)etween 
associations  insuring  fishing- vessels  that  the  question  of  reward  for 
mutual  salvage  services  shall  be  settled  by  special  arbitration  does  not 
affect  the  right  of  officers  and  crews  of  those  vessels  (who  are  not  parties 
to  the  agreement  or  assenting  to  it)  to  salvage  for  services  rendered 
by  one  such  fishing-vessel  to  another  {The  Margery,  [1902]  P.  157). 
Similarly  a  towage  contract  made  between  owners  of  two  ships  will  not 
prevent  the  master  and  crew  of  one  vessel,  which  had  already  l^egun  to 
tow  the  other  to  port,  from  recovering  salvage  for  such  service  {The 
Friesland,  [1904]  P.  345).     See  Salvage. 

The  crew  are  not  exonerated  from  the  performance  of  their  duty 
by  the  presence  of  a  pilot  on  board  the  ship ;  for  "  although  the  pilot 
has  charge  of  the  ship,  the  owners  are  responsible  to  third  persons  for 
the  competency  of  the  master  and  crew,  and  their  obedience  to  the 
orders  of  the  pilot"  (Parke,  B.,  The  Chridiana,  1850,  7  Moo.  P.  C.  160, 
171).    See  Collision  ;  Pilot. 

For  the  law  relating  to  wages,  discipline,  protection  and  liability  of 
seamen,  sea  Seaman. 

[AutJiorities. — Abbott,  Shipping,  14th  ed.,  1901 ;  Maude  and  Pollock, 
Shipping,  4th  ed.,  1881;  Kay,  Shipping,  2nd  ed.,  1894;  Maclachlan, 
Shipping,  4th  ed.,  1892.] 

Crime. — It  is  somewhat  difficult  to  define  what  amounts  to  a  crime 
in  English  law.  Historically  it  is  an  act  or  omission  which  gives  rise 
to  an  accusation  {erimen)  as  distinct  from  an  action  {actio).  But  it  is 
well  known  that  in  English  law  many  acts  now  prosecuted  on  indict- 
ment were  dealt  with  at  the  suit  of  a  private  person  by  appeal,  or,  as  in 
the  case  of  infangthief,  by  lynch  law.  In  other  words,  certain  acts  now 
regarded  as  crimes  were  treated  at  first  as  acts  of,  or  excuses  for,  private 
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war,  in  the  absence  of  any  conception  of  public  justice  or  the  supreme 
authority  of  king  or  commonwealth. 

The  present  definition  of  crime  in  English  law  is — "  Disobedience  to 
a  command  or  prohibition  made  with  reference  to  a  matter  affecting 
public  peace,  order,  or  good  government  to  which  a  sanction  is  attached^ 
by  way  of  punishment  or  pecuniary  penalty,  in  the  interest  of  the  State 
as  a  whole,  and  not  by  way  of  compensation  for  the  injury  which  the  act 
or  omission  may  have  caused  to  an  individual."  Where  the  command 
or  prohibition  is  statutory,  disobedience  is  none  the  less  a  crime  that  no 
specific  punishment  is  annexed  by  the  statute,  and  in  such  cases  consti- 
tutes a  misdemeanor  indictable  at  common  law.  Mere  disobedience, 
without  more,  in  some  cases  constitutes  the  crime ;  but,  as  a  general 
rule,  it  must  be  disobedience  sub  7nod6  et  formd,  i.e.  by  a  person  of 
suihcient  age  and  mental  capacity  and  freedom  of  action,  and  accom- 
panied by  that  condition  of  will  or  intellect  which  is  described  as  meTis 
Tea,  or  a  guilty  mind  (see  Bank  of  N.  S.  W.  v.  Piper,  [1897]  A.  0. 
383;  Sherras  v.  Be  Rutzen,  [1895]  1  Q.  B.  918;  Derbyshire  v.  Houlistcr, 
[1897]  1  Q.  B.  772 ;  Craies  on  StaMe  Lavj  (1907),  433-441. 

There  is  an  intermediate  class  between  civil  remedies  and  the  remedy 
by  indictment  j^ro  rege,  namely,  the  proceeding  by  information.  Criminal 
informations  ex  officio  are  a  public  remedy.  Informations  issued  by  leave 
of  the  High  Court  are  quasi-public.  But  many  penal  statutes  gave  the 
penalties  to  informers  suing  either  for  themselves,  as  directly  aggrieved, 
or  as  common  informers  who  sued  botli  for  themselves  and  the  Crown  {qui 
tanipro  rege  quampro  se  ipso).  It  was  established  in  darker.  Bradlaugli 
1883,  8  App.  Cas.  394,  that,  as  a  general  rule,  even  where  the  procedure 
is  by  action  and  not  by  information,  the  penalties  under  penal  statutes 
accrue  to  the  Crown,  and  suit  for  them  is  by  the  Crown  only,  unless  an 
alternative  procedure  is  allowed.  In  actions  on  penal  statutes  the  act  or 
•default  is  so  far  regarded  as  of  a  criminal  nature  that  the  defendant  is 
not  required  to  answer  any  interrogatories  or  criminating  questions  {Earl 
of  Mexborough  v.  Westwood  Urban  District  Council,  [1897]  2  Q.  B.  111). 
Again,  in  the  case  of  proceedings  before  justices,  a  distinction  is  drawn 
between  proceedings  on  information  culminating  in  conviction  and 
proceedings  on  complaint  culminating  in  an  order  or  an  adjudication  of 
the  existence  of  a  civil  debt  or  liability. 

Proceedings  to  enforce  the  civil  rights  of  the  Crown,  or  to  protect 
its  revenue,  though  in  form  quasi-criminal,  are  not  regarded  as  of  a 
criminal  nature  in  these  cases  in  which  they  can  eventuate  only  in  a 
debt  to  the  Crown,  and  not  in  a  judgment  or  order  of  a  punitive  character. 
These  proceedings  are  so  far  public  or  penal  that  a  foreign  State  would 
not  give  any  assistance  from  its  Courts  apart  from  extradition  treaties 
to  enforce  the  rights  of  the  British  Crown  {Huntington  v.  Attrill,  [1893] 
A.  C.  150).  It  is  only  where  the  "peace,  crown,  and  dignity"  of  the 
Sovereign  is  affected,  as  distinct  from  his  pocket,  that  an  act  can  in 
English  law  be  described  as  criminal,  and  the  procedure  in  such  a  case 
is  to  vindicate  and  punish  by  retributive  justice,  and  not  to  compensate, 
although  in  certain  forms  of  civil  proceedings  exemplary  or  vindic- 
tive damages  are  permitted,  as  distinct  from  mere  compensation.  See 
Damages. 

Criminal. — The  term  criminal  is  generally  employed  as  a 
correlative  to  crime  (see  Criminal  Law).  It  is  also  used  in  particidar 
statutes,  with  a  special  connotation,  e.g.  "  criminal  lunatics  "  (see  Asylums, 
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ante,  Vol.  I.  p.  583),  and  "  criminal  prisoners  "  (see  Prison),  and  in  the 
Extradition  Acts  of  "fugitive  criminals"  (see  Extradition), 

Criminal   Cause  or   Matter.— Under  sec.  24  of  the 

Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  there  are  assigned  to  the 
King's  Bench  Division  of  the  High  Court  of  Justice  all  causes  and 
matters,  criminal  and  civil,  which,  prior  to  the  Act,  would  have  been 
within  the  exclusive  cognisance  of  the  Court  of  King's  Bench  in  the 
exercise  of  its  original  jurisdiction.  Owing  to  the  merger  in  the  King's 
Bench  Division  of  the  other  superior  Courts  of  common  law,  such 
appellate  or  supervisory  power  as  they  possessed  in  criminal  cases  is  now 
exclusively  exercised  by  the  King's  Bench  Division.  But  see  Criminal 
Appeai^ 

By  sec.  47  of  the  Judicature  Act,  1873,  the  Court  of  Appeal  is  denied 
jurisdiction  to  hear  an  appeal  from  a  judgment  of  the  High  Court  on  any 
criminal  cause  or  matter,  save  for  some  error  of  law  apparent  on  the 
record  of  proceedings  on  an  indictment,  as  to  which  no  case  has  been 
reserved  under  the  Crown  Cases  Reserved  Act,  1848,  11  &  12  Vict.  c.  78. 

A  large  number  of  cases  have  been  decided  as  to  the  meaning  and 
extent  of  the  words  "  criminal  cause  or  matter."  The  expression  is  much 
wider  than  "  crime  "  {R.  v.  Barnardo,  1889,  23  Q.  B.  D.  305).  In  substance, 
the  result  of  the  decisions  is  that  every  cause  or  matter  is  criminal  which 
is  a  proceeding  for  penalty  by  way  of  punishment  and  not  by  way  of 
compensation  {R.  v.  Kcrswill,  [1895J  1  Q.  B.  1).  Tliis  includes  all 
proceedings  before  a  Court  of  summary  jurisdiction  for  conviction  ami 
penalties  for  breaches  of  statutes  or  by-laws  {Mclhrr  v.  Dcnham,  1880, 
5  Q.  B.  D.  467;  R.  v.  miitchnrch,  1881,  7  Q.  B.  D.  534;  R.  v.  Ti/ler, 
[1891]  2  Q.  B.  588),  but  not  proceedings  on  complaint  to  obtain  a 
sunnnary  order  of  justices.  It  is  immaterial  for  the  purposes  of  sec.  47 
whether  criminal  proceedings  before  an  inferior  Court  come  for  review 
in  the  High  Court  by  habeas  corpus  (R.  v.  Riulqe,  1885,  16  Q.  B.  D.  459; 
R.  V.  Metchcr,  1877,  2  Q.  B.  I).  43 ;  Cox  v.  Hakes,  1890.  15  A.  C.  523). 
certiorari  (R.  v.  Central  Criminal  Court,  1886,  18  Q.  B.  I).  314),  mandamus 
to  hear  {R.  v.  Young,  1891,  66  L.  T.  16)  or  to  state  a  case  in  or  with  regard 
to  proceedings  below,  the  subject-matter  of  which  is  criminal,  prohibition, 
or  special  case  {Blake  \. Beech,  1877,  2  Ex.  D.  335;  Uxjiarte  Schojirld,  [ISdl] 
2  Q.  B.  428;  Payne  v.  Wrighf,  1892,  61  L.  J.  M.  C.  114).  "Criminal 
cause  or  matter "  also  includes  every  kind  of  proceeding  in  the  High 
Court  for  an  indictable  offence,  except  a  writ  of  error  {Bradlauffh  v.  R., 
1878,  3  Q.  B.  D.  607);  and  applications  by  fugitive  criminals  from 
foreign  States,  or  fugitive  offemlers  from  British  colonies  or  places  to 
which  the  Foreign  Jurisdiction  Acts  apply  {Ex  parte  Woodhall,  1888,  20 
Q.  B.  D.  832). 

Contempt  of  Court  is  also  a  criminal  cause  or  matter  (whether  the 
punitive  method  adopted  is  by  attachment  or  committal)  when  the 
contempt  for  which  punishment  is  souglit  is  a  substantive  offence  by 
a  person  not  a  party  to  civil  proceedings  {CShea  v.  O'Shea,  1890, 
15  V.  D.  59;  Lewis  v.  Owen,  [1894]  1  Q.  B.  102  ;  and  cp.  Att.-Gen. 
V.  Kvisane,  1893,  32  L.  R.  Ir.  220),  and  is  not  a  subsidiary  means  of 
enforcing  compliance  with  the  orders  of  the  Court  in  the  civil  proceed- 
ing {Godfrey  v.  George,  [1896]  1  Q.  B.  48),  including  attachment  under 
sec.  4  of  the  Debtors  Act,  1869  {Church's  Trustee  v.  Hubbard,  [1902]  2  Ch. 
784).    See  Contempt  of  Court. 

For  determining  the  limits  of  the  jurisdiction  of  the  Court  of  Appeal 
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it  is  immaterial  at  what  stage  of  the  proceedings  the  judgment  or  order 
on  which  appeal  is  brought  is  made,  if  the  cause  or  matter  on  which  it 
arises  is  in  substance  criminal,  or  the  procedure,  even  if  for  enforcing 
a  civil  right,  is  criminal  and  may  end  in  imprisonment.  Thus  appeals 
as  to  taxation  of  costs  in  a  criminal  information  (B.  v.  Steele,  1877, 
2  Q.  B.  D.  37),  special  cases  to  determine  the  validity  of  the  issue  of 
a  distress  warrant  by  justices  for  poor-rate  {Seaman  v.  Burley,  [1896] 
2  Q.  B.  344),  and  applications  for  bail  {B.  v.  Foote,  1883,  10  Q.  B.  D. 
378),  have  been  held  not  to  be  cognisable  by  the  Court  of  Appeal.  The 
Court  can  hear  an  appeal  from  a  judgment  on  a  case  stated  by  justices 
in  proceedings  to  enforce  a  general  district  rate  {Southwark  and 
Vauxhall  W.  W.  v.  Hampton  U.  B.  C,  [1899]  1  Q.  B.  273),  or  in 
proceedings  for  an  order  under  the  Elvers  Pollution  Prevention  Act, 
1876  {Mayor  of  Derby  v.  Derbyshire  Comity  Council,  [1897]  A.  C.  550). 

Criminal  Conversation. — An  action  lay  at  common  law 

for  criminal  conversation  {crim.  con.)  at  the  suit  of  a  husband,  to  recover 
damages  against  an  adulterer.  It  was  abolished  in  1857,  and  a  remedy 
by  claim  of  damages  against  a  co-respondent  substituted.     See  Divoece. 

Criminal  Law. — The  criminal  law  of  England  is  that  part  of 
the  law  which  deals  with  the  definition  ^and  punishment  of  Crime  {q.v.), 
and  with  the  procedure  for  the  trial  of  persons  suspected  or  accused  of 
crime. 

The  nomenclature  and  classification  adopted  by  jurists  for  the 
different  branches  of  law  do  not  closely,  if  at  all,  correspond  to  the 
traditional  divisions  of  the  English  common  law  {coidumicr),  or  even  to 
those  suggested  or  sanctioned  by  the  multifarious  activity  of  successive 
Parliaments  ;  nor  is  it  easy  to  select  any  scientific  definition  of  criminal 
law  which  will  include  all  the  acts  and  omissions  which  amount  to 
crimes  in  our  law.  In  some  of  the  older  law  books  all  offences  against 
the  law  which  were  regarded  as  mala  in  se,  or  what  the  French  call 
crimes  de  droit  cornmun  (offences  common  to  all  systems  of  jurisprudence 
as  distinguished  from  mala  prohibita,  or  infractions  of  particular  and 
local  enactments),  were  treated  as  involving  so  much  moral  iniquity  as  to 
earn  the  name  "  crime."  But  that  word  rarely,  if  ever,  appears  in  the 
English  statute-book  as  a  term  of  art,  except  in  the  Prevention  of 
Crimes  Act,  1871,  34&35  Vict.  c.  112,  in  which  it  has  a  limited  statutory 
connotation. 

The  substantial  distinction  between  those  illegal  acts  and  omissions 
which  fall  within  the  criminal  law  and  those  which  do  not  depends  upon 
the  nature  of  the  sanction  for  breaking  the  law,  i.e.  on  whether  the 
penalty  is  in  the  nature  of  punishment  for  the  offence  or  of  reparation 
to  the  person  injured  by  the  illegal  act  or  omission.  But  many  such  acts 
or  omissions  have  a  civil  as  well  as  a  criminal  sanction ;  and  those  for 
which  an  action  will  lie  are  described  as  to7is  for  civil  purposes,  though 
from  the  point  of  view  of  the  criminal  law  they  may  be  felonies  or  mis- 
demeanors. In  the  Mirror  of  Justices,  a  work  long  treated  as  a  standard 
authority,  but  not  now  accepted  as  of  substantial  value  (see  Seld.  Soc. 
Publ.,  vol.  vii.,  1873),  crimes  are  spoken  of  as  peccata.  But  in  Bracton 
and  all  other  writers  the  classification  of  treason,  felony,  and  mis- 
demeanor {transgresdo  or  delictus)  is  fully  recognised. 

English  criminal  law  was  gradually  developed  from  the  four  remedies 
for  wrong  known  to  Saxon  and  Anglo-Norman  law — (1)  Outlawry,  which 
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still  survives  theoretically  as  a  process,  but  not  as  a  punishment,  was 
the  joint  action  of  the  community  against  a  wrong-doer,  hunting  him 
down  like  a  wolf.  (2)  Blood-feuds,  which  were  a  kind  of  private  war 
waged  to  revenge  wrongs  affecting  families  rather  than  the  community, 
and  appeased  only  by  payment  of  wergild.  (3)  The  next  stage  was  where 
the  remedy  of  the  Crown  and  the  injured  party  was  by  compensation  hot 
for  the  wrong,  to  the  injured  person  or  his  relatives,  and  loite  to  the  king. 
(4)  The  final  stage  was  where  punishment  in  the  proper  sense  superseded 
the  more  primitive  remedies ;  and  death  or  mutilation,  coupled  with  fines 
and  forfeitures,  became  the  recognised  penalty  for  certain  offences.  The 
final  aspect  of  this  view  of  crime  led  to  a  greatly  increased  activity  on  the 
part  of  officers  of  justice,  whether  of  Crown  or  franchise,  in  the  interest 
of  the  revenue ;  and  gradually  to  the  absorption  by  the  Crown  of  the 
jurisdiction  in  what  were  then  called  pleas  of  Crown. 

When  this  stage  was  reached,  crimes  were  divided  into  emendable 
and  unemendable  (or  bootless)  crimes,  i.e.  those  which  could  or  could  not 
be  atoned  for  by  civil  damages.  The  history  of  the  process  is  perhaps 
best  to  be  traced  in  Pollock  and  Maitland  {Hist.  Eiuf.  Law,  ii.  455),  and 
the  authorities  there  cited.  The  result  was  the  gradual  disappearance 
of  the  franchise  jurisdictions  and  local  laws  as  to  crime,  and  the  creation 
of  the  classification,  now  fauiiliar,  of  treason,  felony,  and  misdemeanor ; 
all  of  which  fall  under  the  common  name  of  pleas  of  the  Crown,  and 
have  this  further  in  common,  that  all  are  regarded  as  offences  against 
the  peace  of  the  King,  and  that  the  r^nedy  for  breach  of  the  peace 
can  be  pursued  only  by  indictment,  i.e.  the  accusation  of  at  least  twelve 
inhabitants  of  the  county,  borougii,  or  franchise  in  which  the  act  or 
default  took  place,  summoned  to  attend  tlie  King's  Court  and  inform 
the  judges  jyo  regc  of  breaches  of  the  King's  i)eace  in  their  district,  or  in 
case  of  murder  or  manslaughter  by  inquisition  found  by  a  jury  of  twelve 
or  more  before  the  Cohoxeh.  There  is  an  apparent  exception  to  this  in 
the  right  of  the  Crown  to  proceed  by  information  for  misdemeanors, 
which  is  probably  a  usurpation,  anil  is  now  rarely  exercised. 

Historically,  the  idea  of  the  King's  peace  (which  grew  in  strength 
witli  the  centralisation  of  English  goveniment,  and  superseded  the  con- 
ceptions of  the  peace  of  (iod,  or  the  Church,  and  of  the  sheriff",  or  of  a 
particular  lord  of  franchi.se  who  had  criminal  jurisdiction)  was  set  up  in 
opposition  to  the  practice  of  private  war  or  revenge,  and  in  assertion  of 
the  general  feudal  superiority  and  protective  authority  of  the  King;  and 
the  procedure  for  its  enforcement,  when  it  did  not  savour  of  ecclesiastical 
methods,  such  as  com])urgation  or  ordeal  {judicium  del),  followed  the 
analogies  of  private  war  by  its  resort  to  wager  of  battle,  until  the  method 
of  trial  in  jmis  was  made  open  for  the  selection  of  the  accused. 

Apart  from  legislation,  "  crime "  and  indictable  offence  are  in 
England  synonymous.  The  common  law  and  the  legislature  draw  a  dis- 
tinction between  Tkeason,  Felony,  and  Misdemeanor,  three  terms  which, 
roughly  speaking,  cover  what  in  continental  codes  are  distinguished 
as  "  crimes  "  and  "  delicts."  Treason  and  felony  have  always  stood 
apart  (like  "high  crimes  and  offences"  in  Scots  law)  from  misdemeanor 
or  (as  it  was  also  styled)  trespass  against  the  peace,  because  of  the 
difference  in  the  procedure  before  and  during  trial  and  in  the  conse- 
quences of  conviction.  When  legislation  began  to  add  to  the  connnon- 
law  category  of  offences,  every  new  offence,  unless  otherwise  qualified 
by  statute,  was  held  to  be  a  misdemeanor  {transgrcssio),  which  was 
happily  described  by  Dr.  Johnson  to  Boswell  as  "a  kind  of  indefinite 
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crime,  not  capital,  but  punishable  at  the  discretion  of  the  Court" 
{Bosiuell's  Life,  Hill's  edition,  vol.  iii.  p.  214).  The  public  remedy  for 
breach  of  a  statute,  in  the  absence  of  other  provision,  is  by  indictment 
for  misdemeanor  {B.  v.  Hall,  [1891]  1  Q.  B.  747),  and  all  breaches  of 
statute  or  by-law  for  which  a  summary  remedy  by  information  before 
justices  is  given,  are  still  technically  regarded  as  petty  misdemeanors, 
though  they  in  no  sense  fall  within  the  popular  notion  of  crime  or  even 
delict,  and  correspond  rather  to  what  in  France  are  styled  contraventions 
(see  Contravention).  Many  such  petty  offences  {e.g.  nuisances,  false 
weights,  or  unwholesome  food)  were  during  the  Middle  Ages  dealt  with 
by  Courts  bargn  or  Courts  leet  (see  Seld.  Soc.  Publ,  vols.  iv.  and  v.). 

The  modes  of  punishment  for  breaches  of  the  criminal  law  were  at 
common  law  death,  mutilation  or  banishment  (or  abjuring  the  realm)  for 
treason  and  all  felonies  except  petty  larceny  and  mayhem ;  and  for  mis- 
demeanors imprisonment  or  line,  either  at  the  discretion  of  the  Court,  and 
standing  in  the  pillory  and  whipping,  the  tumbrel  and  the  stocks.  "  Sunt 
enim  crimina  majora  et  dicuntur  capitalia,  eo  quod  ultimum  inducunt 
supplicum,  vel  truncationem  membrorum  vel  exilium  perpetuum  vel  ad 
tenipus :  minora  vero  quae  f  ustigationem  inducunt  vel  poenam  pilloralem 
vel  tumboralem,  vel  carceris  inclusionem  quandoque  cum  infamia  quan- 
doque  sine  "  (Bracton,  de  actionibus,  f.  101  &).  The  punishments  of  mutila- 
tion and  exile  have  long  been  disused  or  abrogated.  The  death  penalty 
was  remitted  in  the  cases  of  felons  entitled  to  Benefit  of  Clergy.  Trans- 
portation to  the  American  colonies  as  a  substitute  for  the  death  penalty 
came  into  use  in  the  seventeenth  century.  It  was  more  fully  established 
by  statute  in  the  eighteenth  century,  and  on  the  mitigation  of  the  criminal 
law  in  the  years  between  1820  and  1837  (by  reducing  the  number  of 
capital  offences)  became  the  more  usual  punishment  for  felony,  but  was 
also  applied  by  statute  to  perjury.  In  1853  it  was  superseded  by  penal 
servitude,  which  is  regulated  by  a  series  of  statutes,  the  most  important 
whereof  is  the  Penal  Servitude  Act,  1891.  The  greater  part  of  the 
sentence  is  served  in  a  convict  prison.  To  the  common-law  form  of 
imprisonment  has  been  added,  in  the  case  of  all  felonies  and  many  mis- 
demeanors, a  power  to  impose  a  sentence  to  hard  labour.  Sentences  of 
imprisonment  are  served  in  local  prisons.  The  pillory  was  abolished 
finally  in  1837.  Whipping  of  females  was  abolished  in  1820.  It  has 
not  since  1888  been  inflicted  on  adult  male  offenders  unless  they  fell 
within  the  Garotters'  Act,  1863,  26  &  27  Vict.  c.  44,  or  on  incorrigible 
rogues  (5  Geo.  iv.  c.  83,  s.  10) ;  but  is  a  lawful  punishment  by  statute 
in  the  case  of  many  offences  by  boys  or  lads  under  sixteen. 

Fines  cannot  be  imposed  on  conviction  of  any  felony  but  man- 
slaughter (24  &  25  Vict.  c.  100,  s.  5).  In  the  case  of  misdemeanor 
fine  is  one  of  the  common-law  punishments.  The  limit,  if  any,  depends 
on  statute  in  the  particular  case.  Misdemeanants  may  also  be  put 
under  recognisances  to  keep  the  peace  or  be  of  good  behaviour,  or  both. 
Felons  can  be  so  bound  in  cases  within  the  Criminal  Law  Consolidation 
Acts  of  1861,  except  murder. 

Criminal  procedure  in  the  case  of  indictable  offences  depends  on 
the  common  law,  varied  as  to  such  offences  generally  by  the  Criminal 
Law  Acts  of  1826,  7  Geo.  iv.  c.  64;  1828,  7  &  8  Geo.  iv.  c.  28,  and  the 
Criminal  Procedure  Act,  1851, 14  &  15  Vict.  c.  100 ;  and  as  to  particular 
offences,  by  a  multiplicity  of  enactments  collected  in  the  text-books. 
In  the  case  of  offences  punishable  on  sunnnary  conviction  the  procedure, 
like  the  jurisdiction,  is  wholly  statutory,  and  is  governed  generally  by 
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the  Summary  Jurisdiction  Acts,  1848,  1879,  1884  and  1899,  and  the 
Youthful  Offenders  Act,  1901,  subject  to  particular  enactments  as  to  a 
number  of  particular  offences.  The  constitution  of  Courts  for  criminal 
law  jurisdiction  rests  as  to  the  High  Court  and  Courts  of  Assize  on  the 
Judicature  Acts ;  as  to  the  Central  Criminal  Court,  on  the  statutes  con- 
stituting that  Court ;  as  to  Quarter  Sessions,  on  the  Commission  of  the 
Peace,  and  the  Acts,  ancient  and  modern,  regulating  justices  of  the  peace ; 
and  as  to  Courts  of  summary  jurisdiction,  by  the  Summary  Jurisdic- 
tion Acts  already  mentioned. 

The  chief  authorities  on  the  English  criminal  law  in  the  earliest 
periods  are  Bracton  de  Corona,  Fleta,  and  Uritton,  and  the  old  Plea  and 
Eyre  Polls,  preserved  in  an  almost  unbroken  series  from  1189,  but  as  yet 
only  to  a  small  extent  accessible  and  edited.  In  the  seventeenth  century 
it  was  dealt  with  by  Coke  (3  Inst.),  and  Hale,  Hist.  Picas  of  the  Crown. 
In  the  eighteenth  century,  by  Sergeant  Hawkins  and  Sir  Gilljert  East ;  in 
the  nineteenth  century,  by  Russell  on  Crimes,  now  in  its  Gth  edition ; 
(1896)  and  Archbold,  Criminal  ricmling  and  Evidence,  now  in  its  23rd 
edition  (1905).  All  these  works  are  law  books  of  the  old  English  type, 
full  of  matter  of  practical  interest,  but  not  arranged  in  what  is  now 
regarded  as  scientific  method.  During  the  present  century  an  immense 
amount  of  historical  investigation  as  to  the  sources  and  contents  of 
this  branch  of  the  law  was  collected  by  the  Criminal  Law  Commis- 
sioners appointed  in  1833  and  1845,  whose  last  report  was  published 
in  1849.  Tlie  only  result  in  England  of  all  these  labours  was  the 
passhig  of  certain  amendments  in  Criminal  Procedure  in  1851,  and  of 
the  seven  Criminal  Law  Consolidation  Acts  of  1861,  24  &  25  Vict.  cc. 
94-100 ;  and  in  view  of  the  present  form  of  the  law  it  is  still  more 
usual  and  more  profitable  for  practical  purposes  to  consider  each 
offence  under  English  criminal  law  separately  than  to  attempt  to  treat 
all  our  criminal  law  under  one  head. 

The  most  important  modern  contributions  to  this  subject  are  the 
Digests  of  Criminal  Law  and  of  Criminal  Procedjirc  made  by  Sir  Jatnes 
iStephen,  on  which  he  based  his  draft  of  the  abortive  code  framed  by 
him  in  1878  (see  Ilbert,  Methods  and  Forms  of  Legislation),  and  his 
History  of  the  Criminal  Laic ;  and  the  nietliit'val  history  of  this  branch  of 
the  law  has  been  exhaustively  examined,  witli  reference  to  the  results  of 
modern  researcli,  by  Sir  F.  Pollock  and  Professor  ^laitland  in  tlieir 
History  of  English  Law,  and  in  the  late  Professor  Maitland's  edition 
of  the  Gloucester  Eyre  of  1221,  and  of  certain  selected  Fleas  of  tht  Crown 
(Seld.  Soc.  Piibl,  vol  i.,  1888). 

The  P>ritish  Parliament  has  hitherto  failed  to  follow  the  example  of 
most  continental  nations,  most  of  the  United  States,  and  many  of  our 
own  colonies  and  dependencies,  by  codifying  or  at  least  consolidating 
this  branch  of  tlie  law.  In  the  absence  of  a  code  our  criminal  law 
remains  a  combination  of  common  law  and  of  fragments  of  innumerable 
statutes  welded,  so  far  as  it  is  welded,  into  a  whole  only  by  the  industry 
of  text-writers  wlio  have  assimilated  and  collected  the  immense  materials 
afforded  by  ancient  treatises,  case-law,  and  tlie  statute-book.  The  absence 
of  a  code  is  said  to  conduce  to  the  fiexibility  and  development  of  the  law, 
which  is  equivalent  to  a  connnendation  of  judge-made  law ;  and  while 
English  criminal  law  by  no  means  errs  by  lack  of  provisions  for  deaUng 
with  an  immense  variety  of  ottences,  much  is  needed  to  render  it  simpler, 
more  precise,  and  more  accessible  to  those  who  have  to  obey  it  as  well  as 
to  those  who  live  by  helping  or  hindering  its  administration. 
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The  criminal  law  of  England  is  the  basis  of  the  criminal  law  of  the 
whole  empire,  with  certain  exceptions,  e.g.  Scotland,  the  Channel  Islands, 
South  Africa  (where  the  Eoman-Dutch  law  of  crime  prevails),  and 
Mauritius  (in  which  the  criminal  law  is  based  on  the  Code  Napoleon). 
In  French  Canada  the  criminal  law  of  England  was  introduced  by 
sec.  11  of  the  Quebec  Act,  1774,  14  Geo.  iii.  c.  83. 

In  India,  Canada,  New  Zealand,  Queensland,  and  West  Australia, 
and  in  numerous  Crown  colonies,  the  bulk  of  criminal  law  has  been 
codified.  In  New  South  Wales  and  Victoria  the  main  branches  of  the 
criminal  law  have  been  consolidated. 

The  Penal  Code  of  India  is  based  on  a  draft  prepared  between  1834 
and  1837  by  a  commission,  of  which  Macaulay  was  the  chief  member. 
This  draft,  after  much  consideration  and  revision  by  the  light  of  the 
reports  of  the  English  Criminal  Law  Commissioners,  and  lastly  by  a 
commission  in  India,  of  which  Sir  Barnes  Peacock  was  the  chief  member, 
became  law  in  October  1860.  It  has  been  followed  in  Ceylon  and 
the  Straits  Settlements,  and  in  the  Soudan.  The  English  draft  codes 
of  1878,  1879,  and  1880  have  formed  the  model  of  the  codes  of  Canada, 
New  Zealand,  Queensland  (1899),  and  Western  Australia.  In  those 
Crown  colonies  which  have  codes  the  model  followed  is  that  of  the  draft 
of  the  Jamaica  Code  framed  by  the  late  Sir  Eobert  Wright,  which  was 
subjected  to  revision  by  the  Colonial  Office  in  1901. 

Criminal  Lunatics. — See  Asylums,  Vol.  L  p.  610. 

Criminal  Proceeding". — This  term,  for  the  purpose  of  the 
competence  of  witnesses  or  admissibility  of  evidence,  means  a  proceeding 
for  an  indictable  offence,  or  a  proceeding  by  information  for  a  conviction 
under  the  procedure  of  the  Summary  Jurisdiction  Acts  (see  Cattell  v. 
Iveson,  1858,  27  L.  J.  M.  C.  167).  It  does  not  apply  to  Crown  suits, 
nor  to  proceedings  under  the  Clergy  Discipline  Acts.  See  Crown 
Office. 

Criminal  proceedings  in  the  High  Court  are  not  within  the  scope  of 
the  Pules  of  the  Supreme  Court  (K.  S.  C,  Order  68,  r.  1  {a)),  but  for  the 
most  part  are  governed  by  the  Crown  Office  Kules  of  1906.  A  criminal 
proceeding  by  the  Crown  is  excluded  from  the  operation  of  the  Arbitra- 
tion Act,  1889,  52  &  53  Vict.  c.  39,  s.  13. 

Crimp. — A  person  who  makes  it  his  business  to  procure  sailors 
or  soldiers,  by  decoying,  entrapping,  or  impressing  them.  During  the 
Napoleonic  war  crimps  drove  a  thriving  trade  in  obtaining  by  force  or 
fraud  seamen  for  the  Royal  Navy.  The  practice  extended  to  merchant 
seamen ;  and  provisions  for  its  prevention  are  made  by  the  Merchant 
Shipping  Act,  1894,  57  &  58  Vict.  c.  60,  see  sees.  110,  111,  112,  213- 
219  of  that  statute.  These  provisions  apply  to  British  sea-going  ships, 
but  can  be  extended  to  foreign  ships  in  certain  cases  by  Order  in 
Council  (s.  21<)). 

Criticism. — Pair  and  honest  criticism  of  any  published  book, 
of  any  play  publicly  performed,  or  of  any  picture  publicly  exhibited, 
is  no  libel  {Merivale  v.  Carson,  1887,  20  Q.  B.  D.  275).  Everyone  has  a 
right  to  criticise  such  productions ;  the  critic  therefore  does  no  wrong. 
As  Cockburn,  C.J.,  says,  in  Strauss  v.  Francis,  1866,  4  P.  &  P.,  at 
p.   1114:   "A   man  who  publishes  a  book  challenges  criticism."     He 
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wiU  be  delighted  if  the  criticism  on  his  book  be  favourable ;  and  he 
must  not  complain  if  it  be  adverse,  so  long  as  it  is  fair  and  honest. 

The  law  on  this  point  was  clearly  stated  by  Lord  Ellenborough,  C.J., 
as  early  as  1808,  in  the  case  of  Carr  v.  Hood,  1  Camp,  355?i.  This  was 
an  action  brought  against  Thomas  Hood,  the  father  of  the  poet,  by 
Sir  John  Carr,  who  had  written  a  book  called  The  Stranger  in  Ireland. 
Mr.  Hood  had  made  great  fun  of  this  book  in  his  Pocket-hook,  and  also 
published  a  comic  picture  of  "  The  Knight  leaving  Ireland  with  Regi'et," 
followed  by  a  porter  who  was  bowed  to  the  earth  beneath  the  weiglit 
of  Sir  John's  book.  The  plaintiff  alleged  that  by  reason  of  this  attack 
upon  his  book,  Tlie  Stranger  in  Ireland,  he  had  been  unable  to  dispose 
of  the  copyright  of  another  book  of  his,  called  A  Tour  through  Seotlaiul. 

The  trial  had  not  proceeded  far  Ijefore  Lord  Ellenborough,  C.J., 
intimated  his  clear  opinion,  that  if  the  defendant  had  only  ridiculed 
the  plaintiff  as  an  author,  the  action  could  not  be  maintained : 
"Here  the  supposed  libel  has  only  attacked  those  works  of  which 
Sir  John  Carr  is  the  avowed  author;  and  one  writer  in  exposing 
the  follies  and  errors  of  another  may  make  use  of  ridicule,  however 
poignant,  llidicule  is  often  the  fittest  weapon  that  can  be  employed 
for  such  a  purpose.  .  .  .  Perhaps  the  plaintiff's  Tour  through  Scotland 
is  now  unsaleable ;  but  is  he  to  be  indemnified  by  receiving  a  compensa- 
tion in  damages  from  the  person  who  may  have  opened  the  eyes  of  the 
public  to  the  bad  taste  and  inanity  of  his  compositions  ?  .  .  .  Reflection 
on  personal  character  is  another  thing.  Show  me  an  attack  on  the 
moral  character  of  this  plaintiff,  or  any  attack  upon  his  character  un- 
connected with  his  authorship,  and  I  shall  be  as  ready  as  any  judge  who 
ever  sat  here  to  protect  him ;  but  I  cannot  hear  of  malice  on  account  fif 
turning  his  works  into  ridicule."  The  counsel  for  the  plaintiff  still 
complaining  of  the  unfairness  of  this  publication,  and  particularly  of  the 
picture,  the  trial  proceeded.  After  the  Attorney-(ieneral  liad  addressed 
the  jury  on  behalf  of  the  defendant,  Ix)rd  Ellenlx»rough  said :  "  Every 
man  who  i)ublishe8  a  lx)ok  commits  himself  to  the  judgment  of  the 
public,  and  any  one  may  connuent  upon  his  performance.  If  the  com- 
mentator does  not  step  aside  from  the  work,  or  introduce  fiction  for 
the  purpose  of  condenmation,  he  exercises  a  fair  and  legitimate  right. 
In  the  present  case,  had  the  party  writing  tlie  criticism  followed  the 
plaintiff  into  domestic  life  for  tlie  purposes  of  slander,  that  would 
have  been  libellous ;  but  no  passage  of  this  sort  has  been  jnoduced,  and 
even  the  caricature  does  not  aflect  the  plaintiff,  except  as  the  author  of 
the  book  which  is  ridiculed.  The  works  of  this  gentleman  may  be,  for 
aught  I  know,  very  valuable ;  but,  whatever  their  merits,  others  have  a 
right  to  pass  their  judgment  upon  them — to  censure  them,  if  they  l>e 
censurable,  and  to  turn  them  into  ridicule,  if  they  Ije  ridiculous.  The 
critic  does  a  great  service  to  the  public,  who  writes  down  any  vapid  or 
useless  publication  such  as  ought  never  to  have  appeared.  He  checks 
the  dissemination  of  bad  taste  and  prevents  people  from  wasting  Ixith 
their  time  and  money  upon  trash.  I  speak  of  fair  and  candiil  criticism ; 
and  this  every  one  has  a  right  to  publish,  although  the  author  may 
suffer  a  loss  from  it.  Such  a  loss  the  law  does  not  consider  as  an 
injury,  because  it  is  a  loss  which  the  party  ought  to  sustain.  It  is, 
in  short,  the  loss  of  fame  and  profits  to  which  he  was  never  entitled. 
Nothing  can  be  conceived  more  threatening  to  the  liberty  of  the  press 
than  the  species  of  action  before  the  Court.  We  ought  to  resist  an 
attempt   against   free   and   liberal   criticism   at   the  threshold."      The 
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Chief  Justice  concluded  by  directing  the  jury :  "  That  if  the  writer 
of  the  pubHcation  complained  of  had  not  travelled  out  of  the  work 
he  criticised  for  the  purpose  of  slander,  the  action  would  not  lie ;  but 
if  they  could  discover  in  it  anything  personally  slanderous  against  the 
plaintiff,  unconnected  with  the  works  he  had  given  to  the  public,  in  that 
case  he  had  a  good  cause  of  action,  and  they  would  award  him  damages 
accordingly."     The  case  ended  in  a  verdict  for  the  defendant. 

Legitimate  criticism  then  is  no  tort :  should  loss  result  from  it  to 
the  plaintiff',  it  is  damwum  sine  injurid.  "  It  is  only  when  the  writer 
goes  beyond  the  limits  of  fair  comment  that  his  criticism  passes  into 
tlie  region  of  libel  at  all"  {per  Bowen,  L.J.,  20  Q.  B.  D.,  at  p.  283).  And 
this  right  of  criticism  is  in  no  way  the  special  privilege  of  the  press. 
Newspaper  writers  stand  in  no  better  legal  position  than  anybody  else. 
Every  citizen  has  full  liberty  to  speak  and  to  write  on  such  matters. 
Hence  it  is  not  strictly  accurate  to  describe  this  right  as  an  instance 
of  qualified  privilege.  But  see  on  this  point  the  carefully  reasoned 
judgment  of  Collins,  M.E.,  in  Thomas  v.  Bradbury,  Agneiu  &  Co.,  Ltd., 
and  Another,  [1906]  2  K.  B.  627. 

But  criticism  will  sink  into  defamation,  if  the  critic  wanders  away 
from  those  matters  which  invite  public  attention  or  fairly  call  for  public 
comment,  and  follows  a  public  man  into  his  private  life,  or  prys  into  his 
domestic  concerns.  A  true  critic  never  attacks  the  individual,  but 
only  his  work — never  indulges  in  personalities,  or  recklessly  imputes 
dishonourable  motives  —  but  confines  himself  to  the  merits  of  the 
subject-matter  before  him.  He  never  takes  advantage  of  the  occasion 
to  gratify  private  malice,  or  to  attain  any  other  object  beyond  the  fair 
discussion  of  matters  of  public  interest,  and  the  judicious  guidance  of 
the  public  taste.  He  will  carefully  examine  the  production  before  him, 
and  then  honestly  and  fearlessly  state  his  true  opinion  of  it.  Above  all, 
the  critic  must  make  no  defamatory  misstatement  of  fact  about  the  work 
before  him  or  the  author  of  it.  No  suggestion  of  this  kind  can  claim 
protection  as  a  criticism  on  the  author's  book. 

These  points  were  emphasised  in  the  two  leading  cases  on  the 
subject — Campbell  v.  Spottisivoode,  1863,  3  B.  &  S.  769 ;  32  L.  J.  Q.  B. 
185,  and  Merivale  v.  Carson,  1887,  20  Q.  B.  D.  275.  The  plaintiff"  in 
the  former  case,  the  Eev.  Dr.  Campbell,  was  the  editor  of  a  newspaper 
called  The  British  Ensifjn,  in  which  he  advocated  the  propagation  of 
Christianity  among  the  Chinese ;  he  also  published  in  it  the  names  and 
addresses  of  the  subscribers  to  his  paper.  Among  these  figured  con- 
spicuously the  name  of  a  Mr.  Thompson,  who  was  stated  to  have 
subscribed  for  5000  copies.  The  Saturday  Review  published  a  satirical 
article,  ridiculing  the  plaintiff"s  efforts  to  convert  the  Chinese,  and  con- 
cluding with  the  following  passage : — "  The  Doctor  refers  frequently  to 
Mr.  Thompson  as  his  authority — so  frequently  that  we  must  own  to 
having  had  a  transitory  suspicion  that  Mr.  T.  was  nothing  more  than 
another  Mrs.  Harris,  and  to  believe,  with  Mrs.  Gamp's  acquaintance, 
that  '  there  never  was  no  such  person.'  But  as  Mr.  Thompson's  name 
is  down  for  5000  copies  of  the  Ensign,  we  must  accept  his  identity  as 
fully  proved,  and  we  hope  the  publisher  of  the  Ensign  is  equally  satisfied 
on  the  point."  The  plaintiff  complained  of  the  whole  article,  but 
especially  of  the  concluding  paragraph,  which  denied  the  existence  of 
his  largest  subscriber,  and  thus  accused  him  of  publishing  a  fictitious 
subscription  list.  The  jury  held  that  the  words  exceeded  the  limits  of 
fair  comment.    They  returned  a  verdict  for  the  plaintiff  for  £50  damages, 
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but  added  an  express  finding  to  tlie  effect  "  tliat  the  writer  of  the  article 
in  the  Saturday  Review  did  believe  the  imputations  to  be  well  founded." 
But  the  Court  held  this  finding  to  be  immaterial,  Crompton,  J.,  remark- 
ing "  it  was  not  mere  criticism,  but  a  charge  of  crime."  It  follows  also 
from  this  case  that  the  bond  fides  of  the  writer  is  wholly  irrelevant 
whenever  the  comment  is  unfair. 

In  the  second  case,  Merivalc  v.  Carson,  1887,  20  Q.  B.  D.  275,  Mr. 
and  Mrs.  Herman  Merivale  wrote  a  play  called  "  The  AVhiphand,"  the 
plot  of  which  turned  entirely  on  gambling.  The  giddy  young  wife  of 
an  elderly  baronet  constantly  plays  at  cards  with  a  foreign  adventurer, 
till  she  loses  £5000,  which  she  cannot  pay.  All  this  is  a  secret  from 
her  husband,  whose  duties  as  an  M.P.  compel  him  to  spend  his  evenings 
in  the  House  of  Commons.  The  foreigner,  having  thus  "  the  whiphand  " 
of  Lady  Felton,  induces  her  to  assist  in  inveigling  otliers  to  play,  and 
finally  to  connive  at  his  cheating.  There  was  not  a  word  in  the  piece 
suggesting  adultery.  The  defendant  published  a  criticism  on  this  play, 
commencing  thus :  "  *  The  Whiphand,'  the  joint  production  of  Mr.  and 
Mrs.  Herman  Merivale,  gives  us  nothing  but  a  hash-up  of  ingiedients 
which  have  been  used  ad  nauseam,  until  one  rises  in  protestation  against 
the  loving,  confiding,  fatuous  husband,  with  the  nauglity  wife  and  her 
double  existence,  the  good  male  genius,  the  limp  aristocrat,  and  the 
villainous  foreigner."  The  case  came  on  for  trial  before  Mr.  Justice 
Field  on  3rd  and  4th  March  1887.  The  plaintiffs  alleged  that  the  word 
"  naughty "  was  here  used  in  a  slang  8en.se ;  and,  taken  in  connection 
with  "  wife  "  and  "  fatuous  husband,"  would  convey  to  anyone  who  read 
the  review,  but  who  had  not  seen  the  play,  that  the  plot  turned  on 
adultery,  and  that  the  play  was  of  low  moral  character  and  discreditable 
to  authors  of  good  literary  position  and  repute.  The  defendant,  on  the 
other  hand,  contended  that  the  word  "  naughty  "  had  not,  and  could  not 
have,  any  such  meaning;  that  if  it  had  it  was  no  \i\)e\  on  an  author  to 
say  that  he  had  written  a  play  dealing  with  the  subject  of  adultery ; 
and  that  if  a  critic,  in  stating  his  honest  opinion  alx)ut  a  play,  used  an 
ambiguous  or  infelicitous  expression,  conveying  possibly  to  some  an 
erroneous"  impression  of  the  play  criticised,  such  a  slip  of  the  pen  would 
not  make  the  passage  liljellous.  It  was  admitted  that  the  defendant 
bore  the  plaintiffs  no  ill-will,  having  previously  inserted  very  favourable 
critiques  of  their  works.  Tliere  was  no  special  damage.  The  jury 
found  a  verdict  for  the  plaintiffs  for  one  shilling  damages,  but  tlie  judge 
refused  to  deprive  the  plaintifl's  of  their  costs.  The  verdict  was  uplield 
in  the  Court  of  Appeal,  where  the  learned  judges  decided  the  following 
points,  among  others : — 

(rt)  Wliere  in  an  action  of  libel  the  defendant  admits  publication  and 
asserts  that  his  words  are  fair  criticism  on  a  book  or  play,  the  first 
question  for  the  jury  is.  What  do  the  words  mean  ?  And  by  tliis  must 
be  understood,  not  What  meaning  did  the  writer  intend  his  words  to 
convey  ?  but  What  meaning  did  the  words  in  fact  convey  to  those  who 
read  them,  and  who  in  all  probability  had  not  yet  read  tlie  Ijook  or  seen 
the  play  ?  Hence,  in  deciding  on  the  meaning  of  a  criticism  of  a  book 
or  a  play,  the  jury  must  ask  themselves,  How  woukl  persons  who  have 
never  read  the  book  or  seen  the  play  understand  the  criticism  ?  The 
book  or  play  cannot  be  importetl  to  aid  in  construing  the  critique, 
though  it  must  of  course  be  looked  at  afterwards,  to  see  whether  the 
criticism  is  fair. 

(b)  If  a  critic,  instead  of  stating  what  he  honestly  thought  of  a  book 


238  CEITICISM 

or  a  play,  denounced  it  in  stronger  terms  than  he  himself  believed  it  to 
deserve,  then  all  immunity  is  lost ;  and  that,  whether  he  did  so  from 
personal  ill-will  against  the  author,  or  from  a  love  of  smart  writing  and 
of  saying  sharp  things. 

(c)  But  so  long  as  a  critic  makes  no  attack  on  the  author  apart  from 
his  work,  and  makes  Ao  false  assertion  of  fact  about  either,  but  honestly 
states  his  genuine  opinion  of  the  book  or  play  on  which  his  criticism  is 
invited,  then  it  is  very  difficult  to  say  when  the  bounds  of  fair  criticism 
are  exceeded.  It  is  clearly  not  necessary  that  the  jury  should  agree 
with  the  critic;  he  is  entitled  to  publish  his  own  opinion,  however 
mistaken  or  unsound  others  may  think  it.  The  jury  should  not  be 
asked  whether  he  formed  his  opinion  with  sufficient  care  or  on  reason- 
able grounds.  So,  too,  the  fact  that  his  words  are  strong,  or  even 
intemperate,  is  not  enough  to  make  his  criticism  unfair.  The  judge 
should  ask  the  jury,  "  Is  this  criticism  in  your  opinion  beyond  what  any 
reasonable  man,  however  prejudiced  or  however  wrong  his  opinion 
might  be,  could  fairly  say  of  the  work  in  question  ? "  If  the  jury,  after 
looking  at  the  book  or  the  play,  think  the  criticism  published  by  the 
defendant  was  such  as  no  fair  man  could  honestly  have  written  about 
that  book  or  play,  then  and  then  only  are  they  to  find  for  the  plaintiff. 

By  these  decisions  authors  are  adequately  protected  from  misrepre- 
sentation, while  at  the  same  time  the  liberty  of  the  press  is  preserved. 

A  very  similar  opinion  was  expressed  by  Vaughan  Williams,  L.J., 
in  Joynt  v.  Cycle  Trade  Fublishing  Co.,  [1904]  2  K.  B.,  at  p.  297,  where, 
speaking  of  a  criticism  of  a  literary  production — of  a  play  which  had 
been  produced  and  acted — he  says :  "  In  such  a  case  you  cannot  say 
that,  because  the  critic  thinks  and  says  that  the  play  is  dull,  vulgar,  and 
degrading,  the  writer  is  guilty  of  defamation,  because  in  the  opinion  of 
the  jury  the  criticism  was  not  justified.  If  critics  were  put  in  such  a 
position  criticism  would  be  an  impossibility.  But  even  in  the  case  of  a 
criticism  of  a  literary  production,  if  the  writer  goes  on  to  make  sugges- 
tions and  reflections  disparaging  the  character  of  the  author,  even  as  an 
author,  he  cannot  rely  upon  the  defence  of  fair  comment.  As  I  suggested 
during  the  argument,  if  an  author  had  published  a  novel,  and  'the  critic 
suggested  that  the  novel  was  not  original,  that,  although  published  under 
the  author's  name,  it  was  really  a  piece  of  plagiarism,  a  reproduction  of 
a  book  previously  written  by  someone  else,  although  not  well  known — 
a  criticism  which  contained  such  a  suggestion  could  not  be  justified 
under  the  plea  of  fair  comment,  unless  facts  were  proved  which  made  it 
reasonable  to  make  such  a  suggestion." 

To  sum  up,  then,  a  critic  will  not  escape  liability  unless — 

(1.)  His  words  be  a  criticism  upon  some  matter  to  which  its  author 
or  owner  has  invited  public  attention,  or  which  has  in  some  other  way 
become  public  property.  Anything  thus  laid  before  the  public  is  a 
matter  for  legitimate  criticism ;  such  as  a  book  that  is  published  (Carr 
V.  Hood,  1808,  1  Camp.  355^.,  10  E.  E.  701%. ;  Strmiss  v.  Francis,  1866, 
4  F.  &  F.  1107;  Thomas  v.  Bradbury,  Agnew  &  Co.,  Ltd.,  and  Another, 
[1906]  2  K.  B.  627),  or  a  play  publicly  performed  {Merivale  v.  Carson, 
1887,  20  Q.  B.  D.  275 ;  McQuire  v.  Western  Morning  Neivs  Co.,  [1903] 
2  K.  B.  100),  or  a  painting  or  statue  publicly  exhibited  {Wliistler  v. 
Buskin,  Times  for  November  26  and  27,  1878),  or  the  architecture  of 
any  public  building  {Soane  v.  Knight,  1828,  Moo.  &  M.  74 ;  Thompson  v. 
Shackell,  1828,  Moo.  &  M.  187).  So,  too,  all  public  entertainments, 
theatrical   and   musical   performances,   flower-shows,   concerts,  operas, 
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public  balls,  etc.  {Dihdin  v.  Swan  &  Bostock,  1793,  1  Esp.  28 ;  5  R.  E. 
717;  Green  v.  Chapman,  1837,  4  Bing.  K  C.  92;  5  Scott,  340;  Co&ney 
V.  Edeveain,  1897,  14  T.  L.  R.  34;  Caryll  v.  Daily  Mail  PiiUishing  Co., 
1904,  90  L.  T.  307),  and  all  advertisements  and  other  appeals  to  the 
public  {Paris  v.  Levy,  1860,  9  C.  B.  N.  S.  342 ;  Morrison  v.  Belcher,  1863, 
3  F.  &  R  614 ;  Hunter  v.  Sharpe,  1866,  4  F.  &  F.  983 ;  Jenner  v.  A' Beckett, 
1871,  L.  R,  7  Q.  B.  11),  may  be  freely  criticised.  But  a  critic  would  have 
no  right  "  to  get  hold  of  a  private  letter  of  a  well-known  author  and 
publish  a  defamatory  article  on  the  author's  literary  style  and  taste,  as 
evidenced  by  the  letter"  {per  Collins,  M.R.,  in  Thomas  v.  Bradbury, 
Agneiv  &  Co.,  Ltd.,  and  Anotlur,  [1906]  2  K.  B.,  at  p.  639). 

(2.)  The  words  must  be  the  expression  of  an  opinion,  and  not  the 
allegation  of  any  fact  which  the  critic  cannot  prove  to  exist.  To  assert 
as  a  fact  what  is  untrue  is  a  very  different  thing  from  expressing  an 
opinion  {Dams  v.  Sliejistone,  1886,  11  App.  Cas,  187;  Lord  Pcnrhyn  v. 
Licensed  Victuallers'  Mirror,  1890,  7  T.  L.  R.  1 ;  Joynt  v.  Cycle  Trade 
Publishing  Co.,  [1904]  2  K.  B.  292).  But  sometimes  a  phrase  which, 
when  taken  by  itself,  appears  to  assert  a  fact,  will  be  found  on  study- 
ing its  context  to  be  really  only  comment  on  other  facts,  or  an  inference 
from  them. 

(3.)  The  words  must  not  exceed  the  limits  of  a  fair  comment.  These 
limits  are  very  wide.  See  the  judgment  of  Lord  Esher,  ^M.R.,  in  Merivale 
v.  Carson,  1887,  20  Q.  B.  D.,  at  pp.  280,  281. 

(4.)  The  words  must  not  be  published  maliciously.  The  word  "  fair  " 
in  the  phrase  "  a  fair  criticism  "  refers  to  the  language  employed,  and  not 
to  the  mind  of  the  writer.  Hence,  it  is  possible  that  a  fair  criticism  should 
yet  be  published  maliciously.  If  it  is,  an  action  will  lie  {Plymmith  Mutual 
Co-ojjerative  etc..  Society,  Ltd.  v.  Traders'  Publishing  Association,  Ltd., 
[1906]  1  K.  B.  403 ;  Thomas  v.  Bradburj/,  Agncw  &  Co.,  Ltd.,  and  Anot/ier, 
[1906]  2  K.  B.  627).  Thus,  if  a  critic  who  really  approves  of  a  book  or 
a  play  were  to  publish  a  review  severely  censuring  it,  this  would  not  be 
an  honest  criticism.  So  if  a  man  publish  a  scathing  attack  on  a  book 
which  has  not  yet  appeared,  or  on  a  play  which  has  not  yet  been  per- 
formed. "  The  view  expressed  must  be  honest "  {per  Collins,  M.R.,  in 
McQuire  v.  Western  Morning  News  Co.,  [1903]  2  K.  li.,  at  p.  110).  Or, 
as  the  same  learned  judge  says  in  Thomus  v.  Bradbury,  Agnew  &  Co., 
Ltd.,  aiul  Another,  [1906]  2  K.  B.,  at  p.  640 :  "  Proof  of  malice  may  take 
a  criticism  primd  facie  fair  outside  the  right  of  fair  comment,  just  as  it 
takes  a  communication  primd  facie  privileged  outside  the  privilege."  In 
both  cases  the  oiuis  of  proving  malice  lies  on  the  plaintiff. 

These  four  points  will  be  found  fully  discussed  in  the  article  on 
Fair  Comment. 

Croft  is  defined  in  Shepherd's  ToucJistone  (7th  ed.,  p.  95)  as  "a 
little  close,  or  pightle,  adjoining  to  a  house,  used  either  for  pasture 
or  arable,  as  the  owner  pleases.  In  many  places  such  close  is  called 
a  ham." 

Crops. — Fructus  industriales,  as  distingiiished  ivon\  fructus  natur- 
ales,  are  "goods"  within  the  Sale  of  Goods  Act,  1893,  and  may  be  taken 
under  a  f.  fa.,  except  in  those  cases  falling  within  56  Geo.  in.  c.  50, 
where  the  tenant  is  bound  by  covenant  or  agreement  with  his  landlord 
not  to  take  the  crops  off  the  farm.  Crops  are  also  "  personal  chattels  " 
within  the  Bills  of  Sale  Act,  1878  (see  s.  4),  when  assigned  or  charged 
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separately  from  the  land.     They  may  be  distrained  for  rent,  and  sold 
when  ripe. 

By  the  Malicious  Damage  Act,  1861,  s.  16,  it  is  made  felony  to  set 
fire  unlawfully  and  maliciously  to  any  crop  of  hay,  grass,  corn,  etc., 
whether  standing  or  cut  down. 

Damage  hy  Sparks  from,  Raihoay  Engines. — The  Railway  Fires  Act, 
1905,  5  Edw.  VII.  c.  11,  which  comes  into  force  January  1,  1908,  gives 
compensation  for  the  destruction  of  crops  by  sparks  or  cinders  emitted 
from  any  locomotive  engine  used  on  a  railway,  independent  of  the  fact 
that  the  engine  was  used  on  a  railway  working  under  statutory  powers 
(s.  1  (1)).  Responsibility  is  limited  to  actions  in  which  the  claim  does 
not  exceed  £100  (s.  1  (3)),  thus  bringing  all  such  actions  within  the 
extended  County  Court  jurisdiction.  In  the  case  of  companies  working 
the  engines  of  other  companies,  either  company  may  be  sued,  but  there 
is  a  right  of  indemnification  as  between  the  companies  (s.  1  (2)). 

The  term  used  is  "  agricultural  crops,"  and  this  includes  any  crops  on 
"  agricultural  land,"  whether  growing  or  severed,  which  are  not  led  or 
stacked;  and  "agricultural  land  "  includes  arable  and  meadow  land  and 
ground  used  for  pastoral  purposes  or  for  market  or  nursery  gardens,  and 
plantations  and  woods  and  orchards,  and  also  includes  any  fences  on . 
such  land,  but  does  not  include  any  moorland  or  buildings  (s.  4).  Rail- 
way companies  are  given  power  (by  sec.  2)  to  enter  on  any  land  for  the 
purpose  of  doing  everything  reasonable  to  extinguish  or  arrest  the  spread 
of  a  fire  caused  by  sparks  emitted  from  any  locomotive ;  they  may  also, 
in  the  event  of  such  a  fire,  enter  on  any  plantation,  wood  or  orchard  or 
any  land  adjoining,  and  cut  and  clear  undergrowth,  but  they  may  not, 
unless  the  owner  consents,  cut  down  or  injure  trees,  bushes,  or  shrubs. 
This  power  is  only  given  on  the  condition  of  full  compensation  for  the 
damage  done  (including  loss  of  amenity) ;  and  in  case  of  dispute  as  to 
the  amount  due,  the  dispute  is  to  be  settled  by  two  justices  acting  in 
manner  provided  by  sec.  24  of  the  Lands  Clauses  Consolidation  Act, 
1845.  The  Act  does  not  apply  unless  notice  of  claim  and  particulars  of 
damage,  in  writing,  shall  have  been  sent  to  the  railway  company  within 
seven  days  of  the  occurrence  of  the  damage  as  regards  the  notice  of 
claim,  and  within  fourteen  days  as  regards  the  particulars  of  damage 
(s.  3).  The  Act  applies  to  agricultural  land  under  the  management  of 
the  Commissioners  of  Woods,  and  to  agricultural  crops  thereon  (s.  4). 

Cross- Action. — Prior  to  the  Judicature  Acts  the  defendant 
in  an  action  who  had  a  cross-claim  against  the  plaintiff  could  only  avail 
himself  of  the  same  by  instituting  a  cross-action.  This  may  still  be 
done,  but  as  the  policy  of  these  statutes  is  to  have  all  matters  in 
dispute  between  litigants  disposed  of  if  possible  in  one  action  (see 
Judicature  Act,  1873,  s.  24  (3)),  one  of  two  cross-actions  may  be 
ordered  to  be  stayed  and  set  up  as  a  counter-claim  to  the  other.  When 
cross-actions  arise  out  of  the  same  subject-matter,  and  such  an  order  is 
made,  the  action  brought  against  the  party  on  whom  the  burden  of  proof 
lies  will  be  stayed,  and  the  action  brought  by  him  allowed  to  proceed, 
all  questions  raised  by  the  party  in  the  action  that  is  stayed  being 
allowed  to  be  set  up  by  way  of  counter-claim,  etc.,  to  the  other  action 
{Thomson  v.  South- Eastern  Ely.  Co.,  1882,  9  Q.  B.  D.  320).  It  is,  however, 
usual,  instead  of  bringing  a  cross-action,  to  set  up  at  once  a  counter- 
claim in  the  original  action — the  counter-claim  being  in  the  nature  of  a 
cross-action,  and  it  and  the   original  action  being  considered  for  all 
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purposes  except  execution  two  independent  actions  (j)er  Lord  Esher, 
M.K.,  in  Stumore  v.  Campbell,  [1892]  1  Q.  B.  317).     See  Pleading. 

Cross  Appeals.— See  Appeals. 

Cross  Rema.inclers. — "When  lands  are  given,  in  undivided 
shares,  to  two  or  more,  for  particular  estates,  so  as  that,  upon  the  deter- 
mination of  the  particular  estates  in  any  of  those  shares,  they  remain 
over  to  the  other  grantees,  and  the  reversioner  or  the  remainderman  is 
not  let  in  till  the  determination  of  all  the  particular  estates,  the  grantees 
take  their  original  shares  as  tenants  in  common,  and  the  remainders 
limited  among  them  on  the  failure  of  the  particular  estates  are  known 
by  the  appellation  of  cross  remainders"  (Butler's  note  (1)  to  Co.  Litt. 
1956).  Cross  remainders  are  invariably  inserted  in  settlements,  where 
lands  are  limited  to  the  daughters  or  to  all  the  children  of  a  marriage 
as  tenants  in  conmion  in  tail  in  equal  shares  (see  Davidson,  Free.  Conv., 
vol.  iii.  pp.  330,  1196,  1237,  3rd  ed.;  Williams  on  Settlements,  pp.  202- 
205,  288).  The  following  is  an  example  of  the  limitation  of  cross 
remainders  in  tail  male : — "  To  the  use  of  all  the  daugliters  of  the  said 
C.  D.  by  the  said  A.  B.  and  the  heirs  male  of  their  respective  bodies  in 
equal  shares  as  tenants  in  common  And  if  and  so  often  as  any  such 
daughter  shall  die  without  issue  male  then  as  well  as  to  her  original 
share  as  also  as  to  the  share  or  shares  that  sliall  have  survived  or  accrued 
to  her  or  to  the  heirs  male  of  her  body  to  the  use  of  the  others  of  such 
daughters  and  the  heirs  male  of  their  respective  bodies  in  equal  shares 
as  tenants  in  common  And  if  all  such  daughters  but  one  shall  die 
without  issue  male  or  there  shall  be  but  one  such  daughter  to  the  use 
of  such  one  or  only  daughter  and  the  heirs  male  of  her  body  "  (Davidson, 
Free.  Conv.,  vol.  iii.  p.  1196,  3rd  ed.).  Since  the  Conveyancing  Act  of 
1881  took  effect  it  has  been  connnou  to  create  such  remainders  in 
shorter  form,  relying  on  the  Act,  as  thus:  "To  the  use  of  all  the 
daughters  of  the  said  C.  D.  by  the  said  A.  B.  in  ecjual  shares  as  tenants 
in  common  in  tail  made  with  cross  remainders  between  them  as  to  their 
original  and  accruing  shares  as  tenants  in  common  in  tail  male  and  if 
there  shall  be  but  one  such  daughter  or  there  shall  be  a  failure  of  male 
issue  of  all  such  daughters  but  one  then  to  the  use  of  such  one  daugliter 
in  tail  male." 

Cross  remainders  have  mainly  engaged  the  attention  of  the  Courts 
in  connection  with  the  question  in  what  cases  they  can  l>e  implied. 
The  rule  is  well  settled  that  cross  remainders  will  not  be  implied  in  a 
deed  {Cole  v.  Leviwjston,  1  Vent.  224,  3  Keb.  2 ;  Doe  d.  Tanner  v.  Dorvell, 
5  T.  R.  518 ;  Doe  d.  Foquett  v.  Worslei/,  1801,  1  East,  416 ;  6  R.  R.  303 ; 
Doe  d.  Clift  v.  Birkhead,  4  Ex.  Rep.  110,  124).  This  rule  would  appear 
to  hold  good  whether  the  limitations  in  the  deed  were  of  legal  estates 
or  of  equitable  estates  created  by  way  of  executed  trust  (see  In  re 
Whitson's  Settlement,  [1894]  1  Ch.  661,  and  cases  there  cited).  But 
where  a  settlement  is  made  by  agreement  taking  effect  by  way  of 
executory  trust,  as  in  the  case  of  marriage  articles,  cross  remainders 
may  be  implied ;  and  so  long  as  the  trusts  are  executory,  it  matters  not 
that  the  agreement  be  under  seal  (West  v.  Ei-rvisey,  1726,  2  P.  Wms. 
349,  356 ;  24  E.  R.  760 ;  Tioisden  v.  Ijyck,  1768,  Amb.  663 ;  27  E.  R.  430 ; 
Ihikc  of  Richmond  v.  Lord  Cadoqan,  cited  17  Ves.  67 ;  34  E.  R.  27 ; 
Fhillips  V.  James,  1865,  3  De  G.,  J.  «&  S.  72 ;  46  E.  R.  565).  In  the  case 
of  a  gift  by  will,  "  the  principle  has  long  been  admitted  that  wherever 
VOL.  IV.  16 
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real  estate  is  devised  to  several  persons  in  tail  as  tenants  in  common, 
and  it  appears  to  be  the  testator's  intention  that  not  any  part  is  to  go 
over  until  the  failure  of  the  issue  of  all  the  tenants  in  common,  they 
take  cross  remainders  in  tail  among  themselves  "  (2  Jarm.  Wills,  536, 
4th  ed.,  1339,  5th  ed.).  And  this  principle  has  been  extended  to  admit 
of  the  implication  of  cross  remainders  for  life  where  lands  have  been 
devised  to  a  class  of  children  as  tenants  in  common  for  life,  with  a  gift 
over  on  the  death  of  all  (Ashley  v.  Ashley,  1833,  6  Sim.  358 ;  58  E.  K. 
628 ;  38  R  R.  139).  Cross  remainders  may  also  be  implied  between  a 
class  of  children  holding  in  common,  of  whom  some  are  tenants  in  tail 
and  others  tenants  for  life  with  remainder  to  their  children  in  tail 
{Vanderplcmk  v.  King,  1843,  3  Hare,  1 ;  67  E.  E.  273;  64  E.  E.  186). 
And  the  doctrine  is  not  confined  to  real  estate,  as  cross  executory 
limitations  may  be  implied  in  gifts  by  will  of  personal  estate  to 
tenants  in  common,  where  an  intention  to  this  effect  can  be  gathered 
from  the  words  of  the  will  {In  re  Ridge's  Trusts,  L.  E.  7  Ch.  665 ;  In  re 
Hudson,  20  Ch.  D.  406). 

[Authorities. — See  further  1  "Wms.  Sainid.  185«,  n.  (6) ;  1  Jarm. 
Wills,  ch.  42,  pp.  536  sq.,  4th  ed.,  1339  sq.,  5th  ed. ;  Theobald  on  Wills, 
709-711,  6th  ed.;  Norton  on  Deeds,  377  sq.,  616.] 

CrOAVn. — The  term  "crown"  is  used  in  English  law  for  an 
impersonal  description  of  the  Sovereign,  applicable  alike  to  either  sex. 
In  the  present  work  the  subject  of  Crown  law  is  dealt  with  under 
several  heads :  the  Crown  as  a  constituent  part  of  Parliament,  under 
Parliament  (see  also  Assent  (Eoyal));  the  Crown  in  Council,  under 
Privy  Council  ;  the  executive  powers  of  the  Crown,  under  Prerogative  ; 
the  agents  through  whom  such  powers  are  exercised,  under  Cabinet, 
Executive  Government;  the  judicial  powers  of  the  Crown,  under 
Supreme  Court,  etc. ;  the  remedies  available  against  the  Crown,  under 
Petition  of  Eight;  the  revenues  of  the  Crown,  under  List,  Civil, 
Crown  Land,  etc.,  Hereditary  Eevenues.  The  title  to  the  Crown  is 
dealt  with  under  Act  of  Settlement  and  Bill  of  Eights;  see  also 
Accession,  Abdication,  Coronation  Oath,  Demise  of  the  Crown, 
Eegency,  Eoyal  Marriages,  Eoyal  Wills.  As  to  Crown  Copyright, 
see  Copyright. 

Crown  Agents  for  the  Colonies.— The  Crown  Agents 

are  the  commercial  and  financial  agents  in  the  United  Kingdom  for  all 
the  colonies  except  those  possessing  responsible  government,  and  for 
the  protectorates  which  are  under  the  control  of  the  Colonial  Office. 
They  occupy  a  similar  position  with  regard  to  the  protectorates  con- 
trolled by  the  Foreign  Office,  but  in  such  cases  act  only  upon  the 
request  of  the  Foreign  Office.  They  are  directly  responsible  to  the 
Colonial  Governments,  but  the  Secretary  of  State  exercises  a  general 
control  over  the  conduct  of  their  business,  and  instructs  them,  from  time 
to  time,  on  questions  of  principle  and  in  cases  of  emergency  or  of 
great  importance. 

Appointment. — By  the  Secretary  of  State  for  the  Colonies,  their 
salaries  being  fixed  by  him  and  paid  out  of  the  general  fund.  They 
appoint  their  own  office  staff. 

Expenses. — These,  including  salaries,  pensions,  etc.,  are  paid  out  of 
the  general  fund. 

General  Fimd. — This  is  derived  from  the  payments  made  by  the 
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Governments  for  which  the  Crown  Agents  act  in  return  for  services 
rendered.  No  expenditure  from  the  fund  may  be  made  without  the 
authority  of  the  Secretary  of  State,  and  the  charges  for  the  different 
classes  of  work  done  are  fixed  by  him  (see  authorities  given  below). 
The  capital  value  of  the  fund  has  considerably  increased,  and  with  it  the 
interest  derived  therefrom.  From  the  receipts  of  the  fund  are  defrayed 
the  salaries  of  the  Crown  Agents  and  their  staff,  and  the  cost  of  mainten- 
ance of  the  office.  Any  excess  remaining  on  the  transactions  of  the  year 
is  carried  to  a  reserve  fund,  from  which  are  maintained  the  pensions  of 
the  Crown  Agents  and  their  staff,  the  pensions  being  granted  under  con- 
ditions sunilar  to  those  under  which  pensions  are  granted  in  the  English 
permanent  civil  service.  If,  as  occasionally  happens,  there  is  a  deficit 
on  the  year's  working  it  is  made  good  from  the  income  of  the  accumu- 
lated reserve.  From  time  to  time  the  Secretary  of  State  revises  the 
scale  of  charges  for  the  conduct  of  the  various  classes  of  the  Crown 
Agents'  business  in  order  to  secure  that  the  charges  made  should  be 
such  as  will  as  nearly  as  possible  make  the  receipts  and  expenditure  of 
the  office  balance.  The  accounts  are  audited  by  the  Comptroller  and 
Auditor-General,  an  abstract  of  them  being  rendered  annually  to  the 
Secretary  of  State. 

Responsibility  to  Parliament. — There  is  no  direct  responsibility  to 
Parliament  as  the  office  is  self-supported  by  the  work  it  does,  but 
inasmuch  as  it  is  responsible  to  the  Secretary  of  State  for  the  Colonies 
its  work  may  always  be  discussed  and  criticised,  either  by  asking 
questions  of  the  Secretary  of  State  in  Parliament  or  raising  any  point 
on  the  vote  for  his  salary.  Although  the  accounts  of  the  Crown  Agents 
are  audited  by  the  Comptroller  and  Auditor-General,  the  Treasury 
has  no  say  in  the  expenditure,  as  the  money  derived  is  not  expended 
under  any  general  or  specific  legislative  authority  given  by  Parliament. 

Method  of  Work. — Although  the  Crown  Agents  are  usually  employed 
for  specific  purposes,  such  as  getting  made  preliminary  surveys  and 
investigations  for  colonial  public  works,  or  arranging  for  letting  tenders, 
recommending  to  vacancies  for  technical  api>ointment8,  etc.,  there  is  a 
large  amount  of  general  inquiry  and  reply,  the  Office  having  accumulated 
much  experience  during  the  many  years  it  has  been  doing  colonial 
business.  They  also  pay  the  salaries  of  colonial  officers  on  leave  in 
England,  and  pensions  of  retired  officers  and  their  families.  They 
adjust  accounts  between  the  various  colonies,  and  make  payment  on 
account  to  colonial  officers  proceeding  on  service.  They  are  also  con- 
cerned with  the  emigration  of  coolies  from  India  to  the  colonies,  making 
contracts  for  their  carriage,  and  exercising  a  general  supervision  over 
the  ships  carrying  them.  Monthly  accounts  of  all  tiieir  transactions 
are  rendered  to  each  Goverrnnent  concerned. 

AiUhoHties. — The  general  functions  of  the  Crown  Agents  for  the 
colonies  are  laid  down  in  the  Official  Paper,  [1881]  Cd.  3075  (vol. 
Ixiv.  p.  589) ;  but  the  Despatch  and  Circular  issued  by  Mr.  Lyttelton, 
while  Secretary  of  State  for  the  Colonies  in  1904,  brings  matters  up  to 
date  and  reviews  a  good  deal  of  the  past  work  of  the  Office,  [1904] 
Cd.  1944  (vol.  lix.  p.  659).  See  also  as  to  commissions  charged  for 
financial,  loan  and  miscellaneous  work,  [1904]  (vol.  Ixxviii.  p.  848). 
An  examination  of  the  General  Index  to  Hansard's  Parliamentary 
Debates  discloses  many  questions  asked  concerning  the  duties  and  work 
of  the  Crown  Agents  during  the  last  seven  years ;  and  a  general  debate 
in  the  House  of  Lords,  on  the  motion  to  appoint  a  select  committee 
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of  inquiry  (Hansard's  Parliamentary  Debates,  4th  series,  vol.  cxxxv.  cols. 
1338  et  seq.),  both  fixes  their  position  and  examines  their  policy. 

Crown  Cases  Reserved. — Prior  to  1848,  in  the  case 
of  Courts  of  oyer  and  terminer  and  gaol  delivery  a  practice  was  in 
vogue  for  the  judge  or  commissioner  of  assize  to  reserve  any  difficult 
question  of  law  in  order  to  consult  thereon  with  the  other  judges  of  the 
superior  Courts  of  common  law.  The  consultation  usually  took  place  at 
Serjeants'  Inn  Hall,  or  in  the  chambers  of  some  judge  of  that  inn,  and 
counsel  were  heard  if  desired ;  but  the  proceedings  were  not  strictly 
judicial,  although  many  of  the  conclusions  reached  at  such  considera- 
tion are  reported  and  treated  as  authoritative.  By  the  Crowui  Cases 
Reserved  Act,  1848,  11  &  12  Vict.  c.  78,  this  practice  was  recognised, 
regularised  and  extended.  Under  that  Act  any  Court  of  oyer  and 
terminer  or  gaol  delivery  (i.e.  Circuit  Courts  and  the  Central  Criminal 
Court),  and  any  county  or  borough  Court  of  Quarter  Sessions,  can 
reserve  any  question  of  law  which  arises  at  a  trial  before  it,  in  which 
a  conviction  has  taken  place,  for  the  consideration  of  what  is  termed 
the  Court  for  Crown  Cases  Eeserved.  The  reservation  is  effected  by 
stating  in  a  special  case,  signed  by  the  judge  or  chairman  or  recorder 
(JR.  V.  3f asters,  1848,  18  L.  J.  M.  C.  2),  the  questions  of  law  reserved, 
and  the  special  circumstances  upon  which  they  arose.  The  case  is 
transmitted  to  the  Court  for  Crown  Cases  Reserved,  which  now  consists 
of  the  Judges  of  the  High  Court  of  Justice  (36  &  37  Vict.  c.  66,  s.  47), 
or  any  five  of  them,  of  whom  the  Lord  Chief  Justice  of  England  is  to 
be  one,  if  he  is  able  to  attend  (44  &  45  Vict.  c.  68,  s.  15).  Usually 
the  cases  are  heard  by  five  judges  of  the  King's  Bench  Division ;  but 
where  a  difficult  question  arises  all  the  judges  of  that  Division,  and 
even  judges  of  the  other  Divisions,  and  even  of  the  Court  of  Appeal, 
may  be  called  in  (B.  v.  Keyn,  1876,  2  Ex.  D.  63).  The  transmission 
of  the  case  is  now  effected  through  the  Crown  Office,  and  is  still,  except, 
perhaps,  as  to  fees,  subject  to  orders  of  Court  made  in  1850  (printed  in 
Arch.,  Cr.  PL,  23rd  ed.,  277). 

On  reserving  a  case,  the  Court  of  trial  may  give  judgment  and 
respite  execution,  or  may  postpone  judgment  till  the  point  reserved  has 
been  decided,  and  in  either  case  may  commit  the  defendant  to  prison, 
or  admit  him  to  bail  on  recognisances  to  appear  and  receive  judgment, 
or  render  himself  in  execution.  The  Court  for  Crown  Cases  Reserved 
hears  counsel  for  the  prosecution  or  defence,  if  any  is  retained,  the 
defendant's  counsel  first,  and  then  the  prosecutor's.  The  Court  of  trial 
can  provide  for  the  inclusion  in  the  costs  of  the  prosecution  of  the  costs 
of  an  argument  of  a  case  reserved  {R.  v.  Cluderay,  1850,  3  Car.  &  Kir. 
205 ;  B.  V.  Zetuis,  1858,  Dears.  &  B.  C.  C.  326),  including  provision  for 
argument  by  counsel  for  a  poor  prisoner  who  has  been  allowed  legal  aid  at 
the  Court  (P.  v.  Payne,  1905,  69  J.  P.  440).  But  apparently  the  Appellate 
Court  has  neither  jurisdiction  nor  machinery  for  awarding  or  taxing 
costs  (P.  V.  Hornsea,  1854,  23  L.  J.  M.  C.  59,  Q2n. ;  P.  v.  Dolan,  1855, 
24  L.  J.  M.  C.  6l7i.  ;  P.  v.  Lewis,  1857,  Dears.  &  B.  326,  328n.).  The 
Appellate  Court  has  full  authority  to  hear  and  finally  determine  the 
questions  reserved,  and  to  reverse,  affirm  or  amend  the  judgment  below, 
or  to  avoid  it  and  order  an  entry  to  be  made  on  the  record  that  the 
defendant  ought  not  to  have  been  convicted,  or  to  arrest  judgment,  or,  if 
no  judgment  has  been  given,  to  direct  that  it  shall  be  given  at  a  future 
sitting  of  the  reserving  Court,  or  "  to  make  such  other  order  as  justice- 
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may  require."  These  last  words  seem  to  authorise  awarding  a  venire  de 
novo  where  there  has  been  a  mistrial  {R.  v.  Yeadon,  1861,  31  L,  J,  M.  C. 
70) ;  and  reversal  of  judgment  against  one  of  three  prisoners  who  had 
not  joined  in  an  objection  to  evidence  taken  by  the  other  two  was  held 
to  be  within  the  powers  of  the  Court  {E.  v.  Saunders,  [1899]  1  Q.  B.  490). 
But  the  Appellate  Court  cannot  amend  the  indictment  (B.  v.  Garland, 
1869,  11  Cox  C.  C.  224),  nor  decide  any  point  not  reserved  (B.  v.  Tyree, 
1868,  L.  R.  1  C.  C.  R.  177).  If  the  case  is  not  sufficiently  stated  it  may 
be  returned  for  amendment,  if  the  Court  think  it  necessary  (11  &  12  Vict. 
c.  78,  S.4;  B.  v.  Hey,  1849, 1  Den.  Cr.  C.  602 ;  B.  v.  Perkins,  1852,  2  Den. 
Cr.  C.  459 ;  B.  v.  Milton,  1858,  28  L.  J.  :M.  C.  28).  The  judgment  or  order, 
which  must  be  pronounced  in  open  Court,  is  certified  under  the  hand  of 
the  presiding  judge  to  the  clerk  of  the  reserving  Court ;  and  a  certificate 
of  the  consequent  entry  on  the  record  is  transmitted  by  that  clerk  to  the 
sheriff  or  governor  of  the  prison  in  which  the  accused  is  in  custody,  to 
either  of  whom  it  operates  as  a  warrant  for  execution  of  sentence,  or 
discharge  from  custody,  according  to  its  tenor.  Where  the  certificate 
directs  judgment  to  be  given,  it  must  be  done  at  the  next  session  of  the 
reserving  Court  (11  &  12  Vict.  c.  78,  s.  2).  Forgery  or  fraudulent 
uttering  of  any  certificate  mentioned  in  the  Act,  with  a  view  to  obtain 
discharge  of  any  person  from  justice,  or  to  prevent  the  due  course  of 
justice,  is  a  felony  punishable  by  penal  servitude  from  three  to  ten  years, 
or  imprisonment  with  or  without  hard  labour  for  not  over  two  years 
(11  &  12  Vict.  c.  78,  8.  6;  S.  L.  Rev.  Act,  1894;  54  &  55  Vict.  c.  69, 
8.  1). 

The  procedure  under  the  Act  is  wholly  unaffected  by  tlie  Judicature 
Acts,  since  it  falls  neither  within  the  R.  S.  C.  nor  the  Crown  Office  Rules 
(38  &  39  Vict.  c.  77,  s.  19). 

The  changes  in  the  status  of  a  Court  of  assize  effected  by  the 
Judicature  Acts,  while  they  have  led  to  pronouncements  that  a  Court 
of  assize  and  the  Central  Criminal  Court  are  parts  of  the  High  Court 
{B.  v.  Dudlei/,  1886,  14  Q.  B.  D.  273,  560 ;  B.  v.  Parke,  [1903]  2  K.  B. 
432),  have  not  in  any  way  altered  the  practice  of  stating  cases  under 
11  &  12  Vict.  c.  78,  nor  assimilated  it  to  that  which  applies  to  indict- 
ments tried  in  the  King's  Bench  Division,  where  the  judge  who  tries  the 
case  can,  if  difficulties  of  law  arise,  adjourn  it  for  consideration  by  a 
fuller  Court,  or  leave  the  Crown  or  the  defendant  to  move  for  judgment. 

The  points  of  law  arising  on  the  trial  which  can  be  reserved  do  not 
include  decisions  on  demurrer,  which  are  reviewable  by  writ  of  error  only 
(B.  V.  Fadernmnn,  1850,  19  L.  J.  M.  C.  147),  nor  questions  as  to  the  right 
of  a  particular  person  to  serve  on  a  jury  {B.  v.  Mellor,  1858,  27  L.  J.  M. 
C.  121),  but  do  include  points  arising  on  a  motion  to  quash  an  indict- 
ment, or  a  motion  in  arrest  of  judgment,  or  as  to  admissibility  or  mis- 
reception  of  evidence,  or  absence  of  legal  evidence,  or  the  propriety  or 
legality  of  an  amendment  made  at  the  time  {B.  v.  Larkin,  1854,  23  L.  J. 
M.  C.  125),  but  not  mere  points  of  practice  (B.  v.  Stubbs,  1855,  25  L.  J. 
M.  C.  16).  Even  where  the  accused  pleads  guilty  the  plea  applies  only 
to  the  facts,  and  does  not  preclude  reservation  of  a  case  as  to  the  legal 
effect  of  the  facts  admitted  (B.  v.  Plummer,  1902,  2  K.  B.  339).  It 
is  uncertain  whether  the  Court  for  Crown  Cases  Reserved  can  con- 
sider questions  whether  evidence  is  irregularly  given,  or  whether  the 
remedy  in  such  a  case  is  by  writ  of  error  (B.  v.  Martin,  1872,  L.  R.  1 
C.  C.  R.  378). 

There  is  no  appeal  from  the  decision  of  the  Court  for  Crown  Cases 


246  CEOWN"  DEBTS 

Eeserved,  appeal  by  writ  of  error  being  excluded  by  the  form  in  which 
the  points  of  law  are  reserved,  and  the  Court  of  Appeal  having  direct 
jurisdiction  in  criminal  causes  or  matters  only  upon  writ  of  error  (36  & 
37  Vict.  c.  66,  s.  47).  On  this  statement  of  the  nature  and  limits  of  the 
jurisdiction  of  this  Court  certain  defects  of  the  present  provisions  of 
English  law  as  to  review  or  appeal  in  criminal  causes  are  patent :  (1) 
That  the  Act  of  1848  omitted  to  deal  with  the  now  almost  obsolete  pro- 
cedure by  writ  of  error;  (2)  that  the  right  of  the  accused  to  have  a  case 
reserved  is  precarious,  depending  on  the  goodwill  of  the  primary  Court, 
instead  of  the  opinion  of  the  Court  of  review;  (3)  that  the  Court  of 
Appeal,  while  it  cannot  directly  intervene  in  certain  criminal  causes  or 
matters,  can  do  so  indirectly  in  a  civil  cause,  or  in  those  few  cases  in 
which  a  writ  of  error  in  a  criminal  case  reaches  it,  i.e.  that  different 
Courts  are  given  the  final  judicial  authority  in  criminal  matters,  which 
must  involve  conflict  or  inconvenience ;  and  (4)  that  no  provision  is 
made  for  judicial  consideration  of  the  perversity  of  juries  in  a  criminal 
case,  except  in  so  far  as  the  Court  for  Crown  Cases  Eeserved  can  pro- 
nounce that  there  has  been  a  mistrial. 

By  a  Government  Bill  of  1907  it  is  proposed  to  abolish  the  Crown 
Cases  Eeserved  and  its  procedure,  and  to  create  a  new  system  of 
criminal  appeal. 

Crown  Debts. — At  common  law  the  Crown  had  a  lien  on,  and 
could  issue  execution  by  writ  of  extent  against,  the  lands  and  goods  of 
its  debtors  by  record,  and  this  right  remained  to  the  Crown  (except  in 
one  or  two  cases)  notwithstanding  that  the  property  had  passed  into  the 
hands  of  other  persons.  By  33  Hen.  viii.  c.  39,  practically  all  specialty 
debts  due  to  the  Crown  were  declared  to  have  the  like  effect  as  debts 
by  record ;  and  by  13  Eliz.  c.  4,  the  lands  of  accountants  to  the  Crown 
were  bound  in  respect  of  debts  due  to  the  Crown  from  the  time  when 
such  persons  accepted  office.  With  regard  to  estates  tail  the  Crown  had 
not  such  extensive  rights.  If  a  tenant  in  tail  became  indebted  to  the 
Crown  by  judgment,  recognisance,  obligation  or  otherwise,  and  died,  the 
Crown  (being  bound  by  the  Statute  De  Bonis)  could  not  issue  a  writ  of 
extent  against  the  land  in  the  seisin  of  the  issue  in  tail,  but  if  the  tenant 
in  tail  became  indebted  in  any  of  the  modes  falling  within  the  Statute 
33  Hen.  viii.  c.  39,  the  land  could  be  taken  against  the  issue  in  tail, 
but  no  execution  could  issue  against  a  bond  fide  purchaser  of  such  issue 
in  tail  {Lord  Andersons  Case,  1597,  7  Co.  Eep.  21). 

Copyholds  cannot  be  taken  in  execution  for  Crown  debts ;  and  a  sale 
of  leaseholds  by  a  debtor  to  the  Crown  before  execution  is  issued  is  valid 
against  the  Crown.  In  the  case  of  simple  contract  debts  there  appears 
to  be  no  lien  in  favour  of  the  Crown  as  against  a  purchaser  for  value 
without  notice. 

First  fruits  and  tenths  are  Crown  debts,  notwithstanding  their 
transfer  from  the  Crown  to  the  Governors  of  Queen  Anne's  Bounty,  and 
they  are  not,  when  a  bishop  vacates  a  See,  apportionable  in  favour  of  his 
successor  as  against  the  Treasurer  of  Queen  Anne's  Bounty,  the  Crown 
not  being  bound  by  the  Apportionment  Act,  1870  {Bishop  of  Rochester 
V.  Le  Fann,  1906,  75  L.  J.  Ch.  743). 

Prior  to  the  Statute  2  &  3  Vict.  c.  11,  it  was  often  difficult  to  dis- 
cover whether  lands  were  subject  to  a  lien  for  Crown  debts.  Searches 
were  usually  made  by  purchasers  at  the  Exchequer  Office,  and  among 
the  Eeceiver-General's  bonds  at  the  Tax  Office,  but  there  might  be  debts 
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of  which  no  record  appeared  in  these  offices,  and  purchasers  had  thus  no 
security  that  their  lands  might  not  be  liable  to  the  Crown  in  respect  of 
such  debts.  To  remedy  this  the  Act  2  &  3  Vict.  c.  11  was  passed.  It 
provided  that  for  the  future  no  judgment,  statute,  recognisance,  etc., 
obtained  by  the  Crown  should  be  effective  against  purchasers  or  mort- 
gagees of  the  lands  of  the  debtors  unless  a  memorandum  of  such  judg- 
ment etc.,  was  registered  in  the  Common  Pleas ;  and  by  a  later  statute 
(22  &  23  Vict.  c.  35)  this  registration  had  to  be  renewed  every  five  years. 
By  a  still  later  statute  (the  Crown  Suits  Act,  1865)  Crown  debts  incurred 
since  November  1,  1865,  do  not  affect  the  Crown  debtor's  land  as  against 
a  hond  fide  purchaser  for  value  or  a  mortgagee  (whether  such  purchaser 
or  mortgagee  had  or  had  not  notice),  unless  a  writ  of  execution  has  been 
issued  and  registered  before  the  execution  of  the  conveyance  or  mortgage 
to  such  purchaser  or  mortgagee,  and  the  payment  by  him  of  the  purchase 
or  mortgage  money.  Registration  under  these  Acts  is  now  made  in  the 
Central  Office  of  the  Supreme  Court. 

By  several  statutes  the  Commissioners  of  the  Treasury  and  principal 
officers  of  other  departments  are  empowered  to  certify  that  debts  due 
to  the  Crown  have  been  discharged.  See  Elphinstone  and  Clark  on 
Searches,  ch.  vii.,  and  title  Seakches. 

By  the  Land  Charges  Act,  1900,  63  &  64  Vict.  c.  26,  s.  2,  no  judg- 
ment or  recognisance  obtained  or  entered  into  on  behalf  of  the  Crown, 
inquisition  tinding  a  debt  due  to  the  Crown,  obligation  or  specialty  made 
to  the  Crown,  or  acceptance  of  office  from  or  under  the  Crown,  of  what- 
ever date,  operates  as  a  charge  on  land,  or  any  interest  in  land,  unless  or 
until  a  writ  or  order  for  the  purpose  of  enforcing  it  is  registered  under 
the  Land  Charges  Registration  Act,  1888,  51  &  52  Vict.  c.  51,  s.  8.  See 
Land  Charges. 

As  to  the  priority  of  Crown  debts,  see  Assets  ;  Bankruptcy,  Vol. 
IL  pp.  47,  48;  and  Company,  Vol.  IIL  p.  341,  Prefei-ential  Debts.  The 
chattels  of  the  Crown  on  land  occupied  by  a  subject  are  privileged  from 
distress  for  rent  {Secretary  of  State  for  War  v.  Wynne,  [1905]  2  K.  B.  845. 

Crown,  Land  Revenues  of  the. — The  possessions  and 

land  revenues  of  the  Crown  are  described  in  the  Act  10  Geo.  iv.  c.  50, 
8.  8,  as  consisthig  of  "All  honours,  hundreds,  castles,  lordship.s,  manors, 
forests,  chases,  woods,  parks,  messuages,  lands,  tithes,  fisherias,  franchises, 
services,  rents  and  other  land  revenues,  possessions,  tenements,  heredita- 
ments whatsoever  (advowsons  of  churches  ami  vicarages  only  excepted), 
which  do  now  belong  to  His  Majesty,  or  hereafter  sliall  belong  to  His 
Majesty,  his  heirs  or  successors,  within  the  ordering  and  survey  of  the 
Court  of  Exchequer  in  England  or  Wales,  in  Ireland,  in  the  Isle  of  Man 
and  its  dependencies,  and  in  the  Isle  of  Alderney." 

The  land  reveuues  as  to  their  kind  may  be  classified  as  arising  mainly 
from  the  rents  and  profits  of — 

1.  Lands,  the  absolute  property  of  the  Crown. 

2.  Lordships  and  manors. 

3.  Fee-farm  rents  in  England  and  Wales  reserved  under  ancient 
grants  of  the  Crown,  quit  rents  in  Ireland,  feu-duties,  teinds  and 
casualties  in  Scotland,  lord's  rents  in  the  Isle  of  Man  and  ancient  rents 
of  a  feudal  nature,  titlies  and  harbour  dues  in  the  Isle  of  Alderney. 

4.  Minerals  in  Crown  lands,  under  foreshore  and  bed  of  the  sea  and 
in  lands  belonging  to  subjects  the  minerals  whereof  are  in  the  Crown  by 
exception  or  reservation. 
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5.  Foreshores,  waste  lands,  forests,  franchises,  and  other  minor 
sources. 

The  land  revenues  in  England  were  first  surrendered  to  the  nation 
by  George  iil.  for  his  life  in  return  for  a  civil  list  of  £800,000  per  annum 
(1  Geo.  III.  c.  1),  and  those  in  Scotland  and  Ireland  b}''  the  Statute  1  Geo. 
IV.  c.  1. 

Q'his  arrangement,  by  which  the  reigning  Sovereign  surrenders  during 
his  life  the  hereditary  revenues  in  return  for  a  fixed  civil  list,  was  con- 
tinued by  William  iv.  and  by  Queen  Victoria  (1  Vict.  c.  2).  [The  like 
arrangement  was  continued  for  the  present  reign,  and  a  period  of  six 
months  after,  by  the  Civil  List  Act,  1901,  1  Edw.  vii.  c.  4,  s.  1.  The 
annual  payment  for  the  Civil  List  under  that  statute  is  £470,000  (s.  2). 
See  List,  Civil.] 

That  this  arrangement  has  been  an  advantageous  one  for  the  public, 
the  tenant  for  life  of  the  income,  is  shown  by  the  fact  that  whereas  the 
gross  income  from  the  land  revenues  at  the  time  of  the  accession  of  King 
George  iii.  was  about  £89,000,  it  had  increased  to  £124,744  for  the  year 
ending  March  31,  1838;  whilst  for  the  year  ending  March  31,  1906,  it 
was  £480,000. 

Management. — The  Act  10  Geo.  iv.  c.  50  may  be  regarded  as  the  Act 
of  Settlement  in  regard  to  the  possessions  and  land  revenues  of  the 
Crown.  The  Act  empowered  His  Majesty  to  appoint  three  Commis- 
sioners of  Woods,  Forests,  and  Land  Eevenues  (reduced  to  two  by  14 
&  15  Vict.  c.  42).  [By  the  Crown  Lands  Act,  1906,  the  President  of  the 
Board  of  Agriculture  and  Fisheries  is  ex  officio  constituted  a  Commis- 
sioner of  Woods].  The  Act  of  Geo.  iv.  repealed  most  of  the  former 
statutes,  and  prescribed  the  mode  of  managing  the  land  revenues. 
Although  amended  by  subsequent  statutes  this  Act  still  remains  as 
the  great  authority  for  the  management  of  the  Crown  lands. 

The  Commissioners  of  Woods,  etc.,  are  appointed  by  royal  warrant, 
and  exercise  the  statutory  powers  conferred  upon  them  under  the  direc- 
tions of  the  Treasury.  Their  powers  as  to  leasing,  selling,  exchanging, 
etc.,  are  as  follows  : — 

Leases. — Leases  may  be  made  as  under :  Ordinary  occupation  leases 
for  a  term  not  exceeding  thirty-one  years  (10  Geo.  iv.  c.  50,  s.  22),  of  mines 
and  minerals  for  a  term  not  exceeding  sixty-three  years  (36  &  37  Vict, 
c.  36,  s.  4),  and  of  land  for  building  purposes,  or  for  gardens  or  other 
appurtenances  to  buildings,  of  hereditaments  the  greater  part  of  whose 
value  consists  of  buildings,  for  ninety-nine  years  (10  Geo.  iv.  c.  50,  s.  23), 
and  of  foreshore  for  building  or  reclamation  works  for  ninety-nine  years 
(8  &  9  Vict.  c.  99,  s.  1).  (Subject  to  certain  exceptions  and  reservations, 
the  management  of  the  foreshores  was  transferred  to  the  Board  of  Trade 
by  the  Crowns  Lands  Act,  1866,  compensation  being  made  to  the  land 
revenues  in  respect  thereof.) 

[Under  the  Crown  Lands  Act,  1906,  the  Treasury  may,  under  certain 
circumstances,  make  orders  transferring  the  management  of  foreshores 
from  the  Commissioners  of  Woods  to  the  Board  of  Trade,  or  vice  versa.'] 

In  making  leases  certain  provisions  are  to  be  observed:  generally 
a  survey  and  valuation  must  be  made,  leases  may  be  in  possession  or 
reversion ;  a  counterpart  is  to  be  executed  and  the  deed  enrolled  in  the 
Office  of  Land  Ptevenue  Eecords  and  Enrolments.  [By  sec.  5  of  the 
Crown  Lands  Act,  1906,  the  enrolment  of  assignments  of  Crown  leases 
is  no  longer  required.]  A  rack-rent  is  to  be  reserved  except  that  in 
building  leases  for  the  first  three  years  a  nominal  rent  may  be  reserved, 
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and  a  fine  may  be  taken  on  leases  for  ninety-nine  years  of  land  with 
buildings  thereon,  and  on  leases  of  tolls  and  other  articles  of  uncertain 
produce  (10  Geo.  iv.  c.  50,  ss.  31  and  32),  and  on  mineral  leases  (29  &  30 
Vict.  c.  62,  s.  3). 

The  commissioners  have  power,  with  the  approval  of  the  Treasury,  to 
release  covenants  and  waive  breaches  of  covenants. 

The  general  powers  of  leasing  given  by  10  Geo.  iv.  c.  50  do  not 
extend  to  the  royal  forests,  parks,  or  chases,  except  where  they  have 
been  made  applicable  by  statute  to  land,  the  freehold  of  the  Crown 
discharged  from  all  rights  of  common,  and  not  being  land  inclosed  for 
the  growth  of  timber,  for  instance,  in  the  cases  of  New  Forest  (14  &  15  Vict. 
0.  76, 8.  8),  Dean  Forest,  and  the  forests  or  late  forests  of  Woolmer,  Bere, 
Alice  Holt,  Delamere,  Parkhurst,  Whittlewood,  and  Salcey  (18  Vict, 
c.  16). 

For  special  provisions  as  to  leases  of  land  for  mining  purposes  in  the 
Forest  of  Dean,  see  Dean,  Forest  of  ;  Forest  Law. 

But  licences  to  sport  may  be  granted  over  any  of  the  royal  forests  or 
parks  (10  Geo.  iv.  c.  50,  s.  14;  29  &  30  Vict.  c.  62,  s.  5);  and  leases  of 
any  part  of  the  forests  for  making  railways,  erecting  machinery  or  works 
with  licence  to  work  minerals,  may  he  granted  for  terms  not  exceeding 
thirty-one  years  (10  Geo.  iv.  c.  50,  s.  97). 

Crown  receivers  are  empowered  to  distrain,  impound,  and  sell,  and 
to  depute  others  to  do  the  like  acts  (10  Geo.  iv.  c.  50,  s.  90). 

Sales. — The  commissioners  are  empowered  to  sell  or  exchange  any 
part  of  the  land  revenues  in  their  charge  except  the  royal  forests,  parks, 
or  chases  in  England,  and  to  enfranchise  copyhold  lands  (10  Geo.  iv. 
c.  50,  8.  34). 

The  moneys  arising  from  sales  are  to  be  treated  as  capital  moneys 
and  laid  out  in  the  purchase  of  other  lands,  or  in  the  redemption  of 
rights  or  charges  existing  over  or  on  Crown  lands,  or  invested  in  any 
one  or  more  of  the  modes  authori.sed  by  sec.  1  of  the  Trustee  Act,  1893. 

Corporations,  notwithstanding  Stjitutes  of  Mortmain,  may  purchase 
rents,  manorial,  forestal,  or  other  rights  charged  on  tlieir  lands  (10  Geo. 
IV.  c.  50,  8.  39). 

A  survey  and  valuation  must  be  made,  as  in  case  of  leases,  and  all 
sales  are  to  be  enrolled  in  the  Ottice  of  I^nd  Revenue  Records  and 
Enrolments.  As  to  sales  of  certain  special  portions  of  the  royal  forests, 
see  10  Geo.  iv.  c.  50,  s.  98  (modified  as  to  New  Forest  by  the  New 
Forest  Act,  1877). 

General. — No  stamp  duty  is  payable  on  any  deed  or  other  instrument 
connected  with  any  purchase,  sale,  exchange,  or  lease  executed  by  the 
Commissioners  of  Woods  (10  Geo.  iv.  c.  50,  s.  7;  8  &  9  Vict.  c.  99,  s.  5; 
15  &  16  Vict.  c.  62,  8.  2). 

When  an  instrument  has  been  enrolled  in  the  Office  of  l^nd  Revenue 
Records,  enrolment  or  registration  elsewhere  is  unnecessjiry  (16  &  17 
Vict.  c.  56,  8.  6) ;  the  effect  of  such  enrolment  is  to  bind  His  Majesty 
(s.  73). 

I.«ssees  and  purchasers  are  not  bound  to  inquire  whether  conmiis- 
sioners  have  complied  with  the  conditions  of  10  Geo.  iv.  c.  50,  or  to  be 
answerable  for  application  of  purchase-money  (s.  74). 

"  Inasmuch  as  the  land  revenues  of  the  Crown  were  surrendered  by 
the  reigning  sovereign  to  the  public  in  consideration  of  the  civil  list,  and 
on  the  demise  of  the  reigning  sovereign  will  revert  to  the  Crown,  it  is 
rightly  esteemed  the  duty  of  the  Commissioners  of  Woods,  etc.,  who 
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represent  both  the  Crown  and  the  public,  to  preserve  those  revenues 
intact.  The  capital  of  the  land  revenue  is  the  reversion  of  the  Crown ; 
the  income  belongs  for  the  time  to  the  public.  The  Commissioners  of 
Woods  are  therefore  bound  to  take  care  that  the  one  is  not  sacrificed 
to  the  other.  On  behalf  of  the  public  it  is  their  duty  to  obtain  as  large 
an  annual  income  as  possible  from  the  Crown  property.  On  behalf  of 
the  Crown,  it  is  their  duty  to  see  that  no  part  of  the  capital  is  sacrificed 
in  order  to  increase  the  immediate  income"  (Broom  and  Hadley's 
Commentaries,  i.  352). 

The  following  are  the  principal  Acts  relating  to  the  management  of 
the  land  revenues : — 

10  Geo.  IV.  c.  50 ;  2  Will.  iv.  c.  1 ;  2  &  3  Will.  iv.  c.  112 ;  3  &  4  Will. 
IV.  c.  69 ;  5  &  6  Will.  iv.  c.  58 ;  5  Vict.  c.  1 ;  8  &  9  Vict.  c.  99 ;  11  &  12 
Vict.  c.  102;  14  &  15  Vict.  c.  42;  15  &  16  Vict.  c.  62  ;  16  &  17  Vict, 
c.  56 ;  18  Vict.  c.  68 ;  Crown  Lands  Acts,  1866,  1873,  1885,  1894,  1906. 

[^Authorities. — Observations  of  the  Land  Bevenues  of  the  Crown,  London, 
printed  for  J.  Debrett,  1787;  May's  CoTistitutional  History,  i. ;  Allen  on 
Royal  Prerogative^ 

Crown  Office.— The  Crown  Office  primarily  is  that  depart- 
ment of  the  Central  Office  of  the  Supreme  Court  of  Judicature,  wherein 
the  administrative  business  on  the  Crown  side  of  the  King's  Bench 
Division  of  the  High  Court  of  Justice  is  transacted.  In  that  capacity 
it  is  an  office  of  great  antiquity,  being  supposed  to  be  as  ancient  as  the 
Court  of  King's  Bench  itself,  deriving  its  name  from  its  official  head,  the 
Clerk  of  the  Crown  in  the  Court  of  King's  Bench  (now  more  commonly 
known  by  the  title  of  King's  Coroner  and  Attorney  and  Master  of  the 
Crown  Office;  it,  however,  no  longer  exists  for  that  purpose  alone,  and  in 
it  is  conducted  not  only  the  business  proper  to  the  Crown  side,  but  also, 
with  some  exceptions,  the  greater  part  of  the  business  relating  to  the 
work  of  the  Divisional  Courts  of  the  King's  Bench  Division  and  other 
matters  other  than  the  trial  of  actions,  which  are  now  disposed  of  in 
Court  before  a  single  judge  of  the  King's  Bench  Division.  Amongst  the 
exceptions  above  referred  to  are  proceedings  on  the  Eevenue  side,  in 
Bankruptcy  (q.v.),  and  those  relating  to  Parliamentary  and  Municipal 
Elections  Petitions.     See  Election  Petition. 

By  virtue  of  sec.  77  of  the  Judicature  Act,  1873,  the  then  existing 
staff  was  transferred  to  the  Supreme  Court.  By  sec.  4  of  the  Judicature 
(Officers)  Act,  1879,  there  was  established  a  Central  Office  of  the  Supreme 
Court  of  Judicature,  and  by  sec.  5  the  Crown  Office  was  made  a  depart- 
ment thereof. 

By  K.  S.  C,  Order  60,  r.  1a  (1),  so  much  of  the  Summons  and  Order 
Department  of  the  Central  Office  as  had  hitherto  formed  the  Court 
Order  Department  was  amalgamated  with  the  Associates'  Department 
of  the  Central  Office;  and  by  K.  S.  C,  January  10,  1894,  the  Associates' 
Department  was  amalgamated  for  certain  purposes  with  the  Crown 
Office  Department;  the  result  being  that  the  Associates'  Department 
is  still  maintained  as  a  distinct  department  under  its  own  name  (see 
Associates),  while  the  duties  of  the  Court  Order  Department  have  been 
absorbed  in  those  of  the  Crown  Office.  By  K.  S.  C,  Order  59,  r.  4,  all 
appeals  from  inferior  Courts  under  sec.  45  of  the  Judicature  Act,  1883 
(except  Probate  and  Admiralty  appeals  from  inferior  Courts  and  from 
justices)  are  entered  in  the  Crown  Office.  By  E.  S.  C,  January  30, 
1889,  upon  the  abolition  of  the  Clerk  of  the  Petty  Bag,  certain  of  the 
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duties  and  powers  which  by  virtue  of  sec.  5  of  the  Great  Seal  (Officers) 
Act,  1874,  ought  to  be  performed  by  an  officer  of  the  Supreme  Court 
were  directed  to  be  performed  by  and  vested  in  the  Senior  Clerk  of  the 
Crown  Office.  And,  by  arrangement,  in  October  1900  the  duties  of 
Clerk  to  the  Court  under  the  Crown  Cases  Eeserved  Act,  1848,  11  &  12 
Vict.  c.  76,  were  thrown  upon  the  Crown  Office. 

All  causes  and  matters  civil  and  criminal  formerly  in  the  exclusive 
jurisdiction  of  the  Court  of  King's  Bench  were  vested  in  the  King's 
Bench  Division  (Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  ss.  16,  34).  On 
the  Crown  side  the  Court  still  retains  supreme  jurisdiction  in  all  criminal 
matters ;  it  takes  cognisance  of  all  crimes  of  whatsoever  nature  (4  Black. 
Com.  262),  though,  by  reason  of  the  changes  in  the  law  brought  about  by 
modern  legislation,  but  little  of  the  ordinary  criminal  business  is  now 
brought  before  it.  It  also  deals  with  certain  misdemeanors  by  informa- 
tion exhibited  either  by  the  Attorney-General  ex  officio,  or  in  the  name 
of  the  King's  Coroner  and  Attorney  by  leave  of  the  Court  as  regulated 
by  4  &  5  Will.  &  Mary,  c.  18,  and  the  Crown  Office  Kules,  1906,  r.  35 
(4  Black.  Com.  303).  It  takes  cognisance  of  all  other  criminal  causes — 
from  high  treason  down  to  misdemeanor — by  indictment  either  found 
originally  before  the  Grand  Jury  of  the  Court,  or  removed  into  the  Court 
by  certiorari  or  otherwise. 

The  Court  in  its  controlling  power  over  all  inferior  or  subordinate 
jurisdictions  examines  by  writ  of  error  the  records  and  proceedings 
upon  indictments  or  inquisitions  on  wliich  judgment  has  been  pro- 
nounced, whether  at  the  assizes.  Central  Criminal  Court,  or  Courts  of 
Quarter  Sessions  (see  Bacon's  Ahr.,  "  Error,"  A),  and  by  writ  of  certiorari 
(q.v.),  convictions  and  orders  of  magistrates,  and  the  proceedings  of 
other  inferior  tribunals  as  well  as,  by  virtue  of  statutes  in  that  behalf, 
orders  of  the  Local  Government  Board  relating  to  the  poor  laws 
judgments  or  determinations  of  Tithe  Commissioners,  orders  of  town 
or  County  Councils  for  payment  of  money  out  of  borough  or  county 
funds,  and  allowances,  disallowances,  or  surcharges  of  public  auditors. 

By  informations  in  the  nature  of  q7(4)  vmrranto  it  tries  tlje  right  to 
offices,  or  franchises,  the  validity  of  an  election  wliich  cannot  be  made 
the  subject  of  a  petition  under  tlie  Municipal  Corporations  Act,  1H82. 

By  the  i)rerogative  writ  of  maiuiaimts  it  compels  inferior  Courts, 
corporations,  magistrates  and  otliers  to  perform  any  statutory  or  public 
duty  which  they  may  have  refused  or  neglected  to  perform,  where  there 
is  no  other  specific  legal  or  adequate  remedy. 

I^y  writ  of  prohibition  it  keeps  inferior  Courts  and  magistrates 
within  the  limits  and  bounds  described  to  them  by  the  laws  and 
statutes  of  the  realm,  and  prevents  them  from  usurping  a  jurisdiction 
which  they  do  not  legally  possess.  By  the  same  writ  it  prevents  the 
encroachment  of  Ecclesiastical  Courts  upon  the  civil  Courts. 

liy  writ  of  habeas  corjnis  it  liberates  persons  illegally  confined,  or 
admits  them  to  bail,  although  legally  committed  to  prison,  if  it  so  thinks 
fit,  the  Court  having  a  discretion  to  admit  to  bail  before  conviction  persons 
charged  with  any  offence,  whether  treason,  felony,  or  misdemeanor. 

It  punishes  by  writ  of  attachment  or  committal  contempts  of  Court, 
and  by  writ  dc  contumacc  capiendo  {q.v.)  compels  the  appearance  of' 
persons  cited  in  the  Ecclesiastical  Courts,  enforces   obedience  to  their 
orders,  and  punishes  contempts  of  those  Courts. 

It  may  protect  a  person  from  the  violence  of  another  by  demanding 
sureties  of  good  Ijehaviour  on  Articles  of  the  Peace  {q.v.). 


252  CROWN  OFFICE 

By  sec.  8  of  the  Judicature  (Officers)  Act,  1879,  the  King's  Coroner 
and  Attorney  and  Master  of  the  Crown  Office  were  made  in  addition 
masters  of  the  Supreme  Court ;  and  by  sec.  9,  as  modified  by  sec,  21  of 
the  Judicature  Act,  1881,  provision  was  made  as  to  the  patronage  in  case 
of  vacancies. 

Upon  the  occurrence  of  a  vacancy  in  the  office  of  Queen's  Coroner 
and  Attorney  in  the  year  1892,  the  office  was  conferred,  without 
additional  salary,  upon  the  Master  of  the  Crown  Office,  pursuant  to 
the  provisions  of  sec.  9,  subs.  (3)  of  the  Judicature  (Officers)  Act,  1879. 
He  then  became  sole  head  of  the  department  which  had  previously  been 
under  the  joint  control  of  the  King's  Coroner  and  Attorney  and  the 
Master  of  the  Crown  Office.  At  the  same  time  there  was  appointed  an 
assistant-master  of  the  Supreme  Court,  who  was  attached  to  the  Crown 
Office,  to  act,  in  the  first  instance,  in  aid  of  the  King's  Coroner  and 
Attorney,  and  subject  to  that  duty  in  aid  of  any  other  master  of  the 
Supreme  Court.  And  in  the  following  year  another  assistant-master 
was  appointed  in  like  manner  and  attached  to  the  Associates'  Depart- 
ment. The  former  of  these  two  assistant-masters  usually  sits  in 
attendance  in  the  Appeal  Court,  taking  King's  Bench  appeals,  while 
the  latter  is  in  charge  of  the  various  Court  lists. 

The  duties  of  the  King's  Coroner  and  Attorney  or  Master  of  the 
Crown  Office  are  to  exhibit,  pursuant  to  the  orders  of  the  Court,  infor- 
mations for  misdemeanors  and  in  the  nature  of  quo  ivarranto,  and  to  take 
recognisances  to  prosecute  the  same ;  to  direct  the  Sheriff'  of  Middlesex 
to  summon  a  grand  jury  in  the  King's  Bench  Division  when  he  has 
received  notice  of  business  to  be  brought  before  it  (35  &  36  Vict.  c.  52); 
to  call  over  in  Court  and  swear  the  grand  jury  and  attend  them  in  their 
room  for  the  purpose  of  reading  and  explaining  the  bills  of  indictment 
preferred  before  them;  to  attend  the  sittings  of  the  Divisional  Courts, 
to  take  minutes  of  the  proceedings,  and  to  inform  the  Court  upon 
questions  of  practice  and  procedure ;  to  administer  in  Court  the  oaths 
of  allegiance  and  judicial  oaths  to  judges  and  magistrates  upon  their 
appointment ;  to  read  to  the  Court  all  documents  required  to  be  read ; 
to  arraign  prisoners  brought  to  the  bar  of  the  Court  to  plead  to  indict- 
ments for  treason  or  felony;  to  arraign  defendants  who  may  appear 
personally  in  Court  to  be  charged  with  indictments  or  informations  for 
other  offences,  and  to  record  the  pleas  of  such  prisoners  and  defendants ; 
to  attend  the  Court  on  trials  at  bar  (see  Bar,  Trial  at)  ;  to  examine 
upon  interrogatories  persons  charged  on  writs  of  attachment  with  con- 
tempt of  Court,  and  to  report  thereon  to  the  Court;  to  receive  and 
account  for  all  lines,  penalties,  and  other  forfeitures  or  compositions 
paid  into  Court  on  behalf  of  His  Majesty ;  and  to  make  out  and  deliver 
to  the  King's  Remembrancer  estreat  rolls  of  all  fines,  amerciaments,  and 
recognisances  forfeited  to  the  Crown  in  the  King's  Bench  Division  and 
not  paid  (3  &  4  Will.  iv.  c.  99) ;  to  keep  in  safe  custody  the  records 
which  are  in  the  Crown  Office  until  they  may  be  removed  to  the  Public 
Record  Office,  in  accordance  with  the  Statute  1  &  2  Vict.  c.  94 ;  and  to 
perform  a  variety  of  other  duties  too  numerous  to  be  referred  to  here. 
He  is  assisted  in  the  performance  of  his  duties  by  the  assistant-masters 
attached  to  the  Crown  Office  and  Associates'  Department  respectively, 
and  by  the  clerical  staff  in  the  Crown  Office  for  the  due  performance  of 
whose  duties  and  acts  he  is  moreover  responsible. 

The  judicial  business  of  the  Crown  side  is  transacted  either  in  Court 
before  Divisional  Courts  (R.  S.  C,  Order  59,  r.  1)  or  before  the  judges  or 
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the  Master  of  the  Crown  Office  in  chambers.  All  causes  and  issues  of  fact 
for  trial,  such  as  on  indictments  or  informations  (q.v.),  criminal  or  quo 
warranto  (q.v.),  and  on  the  prerogative  writ  of  mandamits,  when  not  tried 
at  bar  are  entered  for  trial  either  in  the  ordinary  lists  of  actions  for  trial 
in  London  or  Middlesex,  or  at  Nisi  Prius  at  the  assizes  in  the  country 
according  to  their  venues,  which  in  criminal  cases  still  remain  local. 

The  ministerial  business  on  the  Crown  side  conducted  in  the  Crown 
Office  comprises,  amongst  a  variety  of  other  matters,  the  issuing  of  writs 
of  mandamus,  certioi-ari,  habeas  corpus,  prohibition,  attachment,  various 
writs  of  execution,  and  writs  of  subpoena,  for  the  attendance  of 
witnesses  in  causes  on  the  Crown  side  and  other  Courts  of  criminal 
jurisdiction,  and  before  justices  of  the  peace  both  in  and  out  of  session, 
and  also  before  coroners ;  the  filing  and  indexing  in  the  books  kept  for 
that  purpose  the  returns  to  such  writs  as  are  made  returnable  in  the 
King's  Bench  Division  or  before  a  judge  in  chambei-s ;  tiling  and  indexmg 
indictments  either  found  before  the  grand  jury  in  the  King's  Bench 
Division  or  removed  into  the  Court  by  writ  of  certiorari  (q.v.)  or  other- 
wise, and  informations  (q.v.),  criminal  or  quo  warranto  (q.v.) ;  filing  and 
indexing  all  affidavits  used  in  proceedings  on  the  Crown  side,  and  tiling 
and  indexing  special  cases  for  the  determination  of  tlie  King's  Bench 
Division;  tiling  recognisances;  nominating  and  striking  special  juries 
under  the  old  practice  (C.  O.  R.,  1906,  147);  entering  in  the  Crown 
Paper  (q.v.)  the  several  proceedings  on  the  Crown  side  for  hearing  before 
Divisional  Courts ;  drawing  up  the  orders  made  thereon,  entering  them 
in  the  proper  books  kept  for  the  purpose,  and  delivering  out  to  the 
parties  copies  of  them  as  recjuired;  and  drawing  up  and  issuing 
summonses  and  orders  made  in  chambers  on  the  Crown  side. 

The  business  relating  to  the  Civil  or  Plea  side  of  the  Court,  which 
was  formerly  transacted  in  the  Court  Order  Department,  is  now  con- 
ducted in  the  Crown  Office,  and  consists  chietly  in  entering  for  hearing 
in  the  proper  lists  the  various  matters  on  tlie  Civil  side  of  the  Court 
required  to  be  heard  Ijefore  Divisional  Courts,  or  before  a  single  judge 
in  Court,  other  than  the  actions  for  trial  which  are  entered  in  the 
Associates'  Department,  and  drawing  up  and  entering  the  orders  made 
in  Court  in  respect  to  such  matters. 

The  business  relating  to  the  Petty  Bag,  now  transacted  on  the  Crown 
Office  (vide  supra),  consists  mainly  in  the  issuing  of  such  writs  as  latterly 
issued  out  of  the  Petty  Bag  Office  under  the  Conmion  Law  Seal  of  the 
Court  of  Chancery,  such  as  writs  for  the  removal  and  election  of  coroners, 
or  verderers  of  forests,  writs  of  eri'or,  scire  facias,  ad  quod  damnum, 
de  contu7nacc  capiendo,  and  others  wliich,  however,  are  now  practically 
obsolete;  and  the  tiling  of  inquisitions  in  lunacy  and  inquisitions  of 
estreat,  and  any  subsequent  proceedings  which  may  be  taken  in  respect 
to  them. 

In  the  Crown  Office  are  now  entered  the  various  appeals  to  the 
Court  of  Appeal  both  from  the  Crown  side  and  Civil  side,  including 
motions  for  new  trials,  or  to  set  aside  verdicts,  tindings,  or  judgments 
where  there  has  been  a  trial  in  the  King's  Bench  Division  with  a  jury, 
for  hearing  before  the  Court  of  Appeal  pureuant  to  sec.  1  of  the  Judi- 
cature Act,  1890  ;  and  also  appeals  from  County  Courts  under  the 
Workmen's  Compensation  Acts,  and  appeals  under  the  Agricultural 
Holdings  Act,  1900. 

In  tlie  Crown  Paper  are  entered  all  causes  and  matters  on  the  Crown 
side,  whether  civil  or  criminal,  required  to  be  heard  before  Divisional 
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Courts,  and  also  all  appeals  from  Quarter  Sessions  and  justices  of  the 
peace. 

In  the  Civil  Paper  are  entered  such  civil  matters  which  are  required 
to  be  heard  before  Divisional  Courts,  and  all  appeals  from  inferior 
Courts  of  civil  jurisdiction. 

In  the  Special  Paper,  which  is  now  taken  before  a  single  judge  in 
Court,  are  entered  special  cases  stated  pursuant  to  E.  S.  C,  Order  34, 
and  awards  made  in  the  form  of  a  special  case,  also  points  of  law  raised 
upon  the  pleadings  in  actions  to  be  heard  before  trial  under  E.  S.  C, 
Order  25,  r.  2. 

Motions  for  judgment  are  also  now  disposed  of  before  a  single  judge, 
and  are  entered  in  a  separate  list. 

The  officials  of  the  Crown  Office  attend  the  sittings  of  the  Divisional 
Courts  of  the  King's  Bench  Division  when  taking  matters  on  the  Crown 
and  Civil  sides  of  the  Court,  and  also  other  Courts  when  taking  the 
Special  Paper  and  motions  for  judgment.  They  also  attend  the  Court 
of  Appeal  when  that  Court  is  disposing  of  appeals  from  the  King's 
Bench  Division  other  than  from  the  revenue  side  or  in  bankruptcy. 
They  call  on  the  cases  in  their  order,  make  minutes  of  the  results,  draw 
up  and  enter  in  books  kept  for  the  purpose  the  orders  pronounced  by  the 
Court,  and  make  and  deliver  to  the  parties  copies  thereof,  as  required. 

The  practice  and  procedure  of  the  Crown  Office  are  now  governed 
by  the  Crown  Office  Eules  of  1906.  The  offices  are  open  every  day  in 
the  year  except  Sundays,  Good  Friday,  Easter  Eve,  Monday  and  Tuesday 
in  Easter  week,  Whit-Monday,  Christmas  Day  and  the  next  following 
working  day,  and  all  days  appointed  by  proclamation  to  be  observed  as 
days  of  general  fast,  humiliation,  or  thanksgiving  (E.  S.  C,  Order  63, 
r.  6).  The  hours  of  attendance  are  from  eleven  in  the  forenoon  to  five 
in  the  afternoon,  except  on  Saturday  and  in  vacation,  when  the  hours 
are  from  eleven  in  the  forenoon  to  three  in  the  afternoon  (E.  S.  C, 
Order  63,  r.  9). 

[AidJiorities. — See  Short  and  Mellor,  Crown  Office  Practice.'] 

Or  own  Paper. — The  Crown  paper  is  the  list  in  which  the 
various  matters  on  the  Crown  side  are  entered  for  hearing  by  Divisional 
Courts.     See  Crown  Office. 

Crown  Side. — That  side  of  the  King's  Bench  Division  of  the 
High  Court  which  takes  cognisance  of  criminal  matters,  from  which 
issue  the  various  prerogative  writs,  and  to  which  are  assigned  appeals 
from  inferior  Courts.  It  is  distinguished  from  the  plea  and  revenue 
sides  of  the  Court.     See  Crown  Office. 

Cruelty  to  Animals. — l.  Cruelty  to  animals  is  not  punish- 
able by  the  common  law.  But  cruel  treatment  of  an  animal  which 
belonged  to  another  gave  a  cause  of  action  to  the  owner  for  his  con- 
sequent loss. 

2.  Under  the  Malicious  Damage  Act,  1861,  24  &  25  Vict.  c.  97,  it  is 
a  felony  unlawfully  and  maliciously  to  kill  or  wound  any  cattle  (s.  40), 
and  it  is  an  offence  punishable  on  summary  conviction,  unless  the 
accused  elects  to  be  tried  on  indictment,  unlawfully  and  maliciously  to 
kill,  maim,  or  wound  any  dog,  bird,  beast,  or  other  animal  not  being  cattle, 
but  being  either  the  subject  of  larceny  at  common  law  or  being  ordinarily 
kept  in  a  state  of  confinement,  or  for  any  domestic  purpose  (s.  41). 
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These  enactments  appear  to  be  directed  to  the  protection  of  property 
and  not  to  have  any  humanitarian  object.  In  B.  v.  Parry,  in  1900,  Lord 
Eussell,  C.J.,  allowed  a  conviction  under  sec.  40  for  malicious  injury  of 
an  animal  by  its  owner.  But  this  decision  seems  to  be  inconsistent 
with  the  whole  scheme  of  the  Act  of  1861. 

It  has  been  held  that  sec.  41  does  not  apply  to  a  person  who  shoots 
at  trespassing  fowls  (Smith  v.  Williams,  1892,  56  J.  P.  840),  or  lays 
poison  in  his  garden  for  a  trespassing  dog  (Daniel  v.  Jaius,  1876,  2  C.  P.  D. 
351),  nor  to  a  keeper  who  kills  a  trespassing  dog,  if  he  did  so  under  the 
hmid  fide  belief  that  his  act  was  necessary  to  protect  his  master's 
property,  and  that  the  property  could  not  otherwise  be  protected  (Miles 
V.  Hutchings,  [1903]  2  K.  B.  714). 

3.  Cruelty  to  animals  is  directly  dealt  with  from  the  humanitarian 
point  of  view  by  the  following  statutes : — The  Cruelty  to  Animals  Acts, 
1849,  12  &  13  Vict.  c.  92;  1854,  17  &  18  Vict.  c.  39;  1876,  39  &  40 
Vict.  c.  77;  and  1900,  63  &  64  Vict.  c.  33.  The  first  two  and  the 
fourth  of  these  Acts  apply  to  England  and  Ireland,  the  third  to  the 
whole  United  Kingdom. 

The  animals  within  the  scope  of  the  Acts  1849  and  1854  are  "horae, 
mare,  gelding,  bull,  ox,  cow,  heifer,  steer,  calf,  mule,  ass,  sheep,  lamb, 
hog,  pig,  sow,  goat,  dog,  cat,  or  any  other  domestic  animal  (Act  of  1849, 
8.  29),  whether  of  the  kind  or  species  particularly  enumerated  above, 
or  of  any  other  kind  or  species  whatever,  and  whether  a  quadruped  or 
not "  (Act  of  1854,  s.  3). 

The  definition  has  been  held  to  include  fighting  cocks  (Budge  or  Bridge 
v.  Farsons,  1863,  3  B.  &  S.  382 ;  32  L.  J.  M.  C.  95),  linnets  trained  as 
decoy  birds  (Colam  v.  Pagett,  1883, 12  Q.  B.  D.  66),  but  not  a  tame  seagull 
(Yates  V.  Higgins,  [1896]  1  Q.  B.  166),  nor  newly  imported  parrots  (Swan 
v.  Saunders,  1880,  50  L.  J,  M.  C.  67),  nor  lions  in  captivity  (Harper  v. 
Marcks,  [1894]  2  Q.  B.  319),  nor  wild  rabbits  captured  and  kept  for 
coursing  (Ajdon  v.  Pmocll,  [1893]  2  Q.  B.  57). 

But  the  Act  of  1900,  known  as  the  Wild  Animals  in  Captivity  Pro- 
tection Act,  1900,  63  &  64  Vict.  c.  33,  applies  to  every  bird,  beast,  fish,  or 
reptile  not  included  in  the  definitions  of  the  Acts  of  1849  and  1854. 

The  Act  of  1849  prohibits  the  keeping  or  use  of  any  place  for  the 
purpose  of  fighting  or  baiting  any  bull,  bear,  badger,  dog,  cock  (Allen  v. 
Small,  [1904]  2  Ir.  llep.  705),  or  other  kind  of  animal,  whetlier  of 
domestic  or  wild  nature  (s.  3).  The  word  place  in  this  section  appears 
to  have  the  same  meaning  as  in  the  similarly  worded  enactments  relating 
to  Betting,  i.e.  a  definite  place  specially  kept  or  used  for  the  unlawful 
purpose  (see  Morley  v,  Gi'eenJMlgh,  1862,  32  L.  J.  M.  C.  93).  The  word 
baiting  does  not  include  the  coursing  of  rabbits  in  an  enclosed  field 
(Pitts  V.  Millar,  1874,  L.  K.  9  Q.  B.  380). 

Similar  provision  had  already  been  made  for  the  MetropoHtan  Police 
District  in  1839,  2  &  3  Vict.  c.  47,  s.  47,  including  lions,  but  omitting 
bulls,  and  as  to  towns  in  England,  in  1847,  as  to  any  animals  (10  &  11 
Vict.  c.  89,  8.  36).  As  to  towns  in  Ireland,  see  17  &  18  Vict.  c.  103, 
8.  75.  Keeping  a  cockpit  is  said  to  be  indictable  at  common  law 
vRussell,  Cr.,  6th  ed.,  vol.  i.  p.  742),  and  is  within  the  Act  33  Hen.  viii. 
c.  9,  against  unlawful  gaming  (Dalton,  Ccmntni  Jiistice,  c.  45).  Bull- 
baiting  on  or  near  a  highway  is  an  offence  in  England  under  sec.  72  of  the 
Highways  Act,  1835,  5  &  6  Will.  iv.  c.  50. 

The  Act  of  1854,  s.  2,  prohibits  the  use  of  dogs  to  draw  or  help  in 
drawing  any  cart,  carriage,  truck  or  barrow  on  any  public  highway  in 
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the  United  Kingdom.    A  like  provision  was  enacted  in  the  Metropolitan 
Police  District  in  1839  (2  &  3  Vict.  c.  47,  s.  56). 

The  Act  of  1849  makes  it  an  offence  punishable  on  summary  con- 
viction by  a  fine  not  exceeding  £5,  cruelly  to  beat,  ill-treat,  overdrive, 
or  override  (s.  29),  abuse  or  torture  any  animal  falling  within  the  Acts  of 
1849  and  1854  (1849,  s.  2).  It  is  immaterial  whether  the  offender  is  or 
is  not  the  owner  of  the  animal,  but  besides  the  penalty  above  stated,  the 
person  who  is  cruel  to  an  animal  belonging  to  another  is  liable  to  an 
action  for  the  damage  done  to  the  animal,  or  to  have  the  amount,  if 
not  exceeding  £10,  assessed  by  justices  (s.  4).  An  act  or  omission 
affecting  several  animals  may  constitute  one  offence  under  sec.  2,  and 
separate  summonses  in  the  cases  of  each  animal  need  not  be  issued 
(B.  V.  Cable,  [1906]  1  K.  B.  719).  There  has  been  much  litigation  as  to 
the  effect  of  the  section,  and  as  to  the  acts  or  omissions  which  are  to 
be  regarded  as  cruel  within  its  meaning.  The  general  rule  is  that  any 
act  or  operation  causing  pain  to  the  animal,  if  deliberately  done,  is 
cruelty,  unless  done  for  a  purpose  lawful  in  itself  or  legalised  by 
custom  for  the  benefit  of  the  animal,  or  to  make  it  more  serviceable 
for  the  use  of  man,  or  reasonably  necessary  for  its  identification.  The 
section  has  been  applied  to  persons  who  set  cocks  to  fight  (Budge  or  Bridge 
V.  Barsons,  1863,  3  B.  &  S.  382 ;  32  L.  J.  C.  M.  95) ;  or  cut  their  combs  for 
show  purposes  {Murphy  v.  Ma7ming,  1876,  2  Ex.  D.  307).  As  regards 
dishorning  cattle,  the  English  Courts,  differing  from  those  of  Scotland  and 
Ireland,  regard  the  practice  as  cruel  {Ford  v.  Wiley,  1889,  23  Q.  B.  D.  203  ; 
cp.  B.  V.  McDonagh,  1891,  28  L.  E.  Ir.  204;  Todrick  v.  Wilson,  1891,  18 
Rettie,  Justiciary,  41).  And  the  English  Courts  have  applied  the  section 
to  overstocking  cows,  but  not  to  branding  mountain  lambs  on  the  nose 
{Boivyer  v.  Morgan,  1906,  70  J.  P.  253),  or  to  spaying  sows  {Lewis  v. 
Fermor,  18  Q.  B.  D.  532).  They  have  also  held  that  it  may  apply  to 
shooting  a  trespassing  dog  otherwise  than  for  necessary  protection  of 
property  {Armstrong  v.  Mitchell,  [1903]  67  J.  P.  329).  Guilty  know- 
ledge is  an  essential  element  in  the  offence  of  cruelty,  and  mere  neglect 
to  exercise  proper  supervision,  or  to  take  certain  precautions,  is  not 
enough  to  render  a  person  liable  to  cruelty  on  the  part  of  subordinates 
{Greenwood  v.  Backhouse,  1902,  66  J.  P.  519 ;  Elliott  v.  Osborne,  1891, 
56  J.  P.  39).  As  to  what  may  constitute  aiding  and  abetting  the  commis- 
sion of  the  offence,  (see  Benford  v.  Sims,  [1898]  2  Q.  B.  641),  where  a 
veterinary  surgeon  was  held  to  be  liable. 

Animals  Impounded,  etc. — Persons  who  impound  or  confine  animals 
(whether  taken  as  strays  or  damage  feasant,  or  otherwise)  are  bound  to 
supply  a  sufficient  quantity  of  fit  and  wholesome  food  and  water  (1849, 
s.  5).  Omission  to  do  so  is  an  offence  punishable  on  summary  conviction 
by  a  fine  not  exceeding  20s.  This  provision  does  not  apply  to  pound 
keepers,  but  to  persons  who  take  the  animals  to  a  pound  or  other  place  of 
confinement  {Dargan  v.  Davies,  1876,  2  Q.  B.  D.  118).  If  the  animal  has 
been  without  food  and  water  for  twelve  successive  hours,  any  person  may 
supply  it  with  food  and  water,  breaking  in  if  need  be  to  do  so,  with  a  right 
to  recover  double  the  cost  of  the  supply  from  the  owner  summarily  before 
the  animal  is  removed,  or  to  have  the  animal  sold  in  public  market 
after  being  impounded  for  seven  days  (1849,  s.  6 ;  1854,  s.  1).  The  Act 
of  1849  also  contains  regulations  (ss.  7-11)  with  respect  to  Slaughtek 
Houses  {q.v.). 

Animals  in  Vehicles. — Persons  who  convey  an  animal  in  any  vehicle 
in  such  a  manner  as  to  cause  the  animal  unnecessary  pain  or  suffering. 
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are  liable  on  summary  conviction  to  a  penalty  not  exceeding  £3  for  a 
first  offence,  and  not  exceeding  £5  for  a  second  or  subsequent  offence 
(1849,  8.  12). 

Procedure. — Offenders  against  the  Acts  of  1849  and  1854  may  be 
arrested  by  a  constable  on  his  own  view,  or  on  the  complaint  of  any 
person  who  declares  his  name  and  place  of  abode  (1849,  s.  13).  To 
obstruct  the  officer  is  an  offence  (s.  20),  and  if  the  person  in  charge 
of  a  vehicle  is  arrested,  the  constable  may  detain  the  vehicle  and 
animal,  which  may  be  held  £is  security  for  penalties  imposed  on  the 
owner  or  person  in  charge  of  the  animal  or  vehicle,  and  reasonable 
expenses  of  custody  and  keep,  and  may,  under  order  of  a  justice,  be  sold 
to  defray  the  penalty  or  expenses  (s.  19). 

Where  proceedings  are  taken  against  the  driver  or  conductor  of  a 
stage  conveyance  or  the  driver  of  a  hackney  carriage,  or  any  other 
vehicle,  the  owner  of  the  carriage  may  be  required  to  produce  the 
driver  or  conductor,  and  if  he  does  not  appear,  the  case  may  be  deter- 
mined in  his  absence  and  the  owner  required  to  jmy  the  penalties  and 
expenses,  subject  to  a  right  to  recover  over  against  the  defaulting 
driver  or  conductor  (s.  22). 

An  appeal  lies  to  Quarter  Sessions  for  convictions  on  which  imprison- 
ment or  a  penalty  exceeding  £2  is  awarded  (1849,  s.  25). 

A  very  large  number  of  the  prosecutions  under  the  Acts  of  1849, 
1854  and  1900,  are  conducted  at  the  instance  of  the  Society  for  the 
Prevention  of  Cruelty  to  Animals. 

Vivisection. — The  Act  of  1876  (commonly  called  the  Vivisection 
Act),  which  extends  to  all  vertebrate  animals  (a  22),  prohibits  the  per- 
formance on  any  living  animal  of  any  experiment  calculated  to  give  pain, 
except  subject  to  the  restrictions  imposed  by  the  Act,  which  are : — 

(1.)  The  person  performing  the  experiment  must  hold  a  licence 
from  a  Secretary  of  State  to  perform  experiments,  to  which  conditions 
may  Ije  attached  (ss.  3  (2),  8),  including  a  condition  as  to  registering  tlie 
place  where  the  experiment  is  performed  (s.  7). 

(2.)  The  experiment  must  be  performed  with  a  view  to  the  advance- 
ment by  new  discovery  of  physiological  knowledge,  or  of  knowledge 
which  will  be  useful  for  saving  or  prolonging  life  or  alleviating  suffer- 
ing (s.  3  (1));  or  on  a  certificate  of  necessity  to  test  a  former  discovery 
alleged  to  have  been  made  for  the  advancement  of  such  knowledge,  and 
not  for  the  purpose  of  attaining  manual  skill  (s.  3  (6)). 

(3.)  The  experiment  in  the  case  of  conditional  licences,  or  where 
performed  for  instruction,  must  be  in  a  registered  place  (s.  3  (2)); 
and  may  not  be  performed  as  an  illustration  of  lectures  in  medical 
schools,  hospitals,  colleges,  or  elsewhere,  except  under  a  certificate  that 
it  is  necessary  for  proper  instruction  so  as  to  attain  physiological  know- 
ledge, or  knowledge  likely  to  be  useful  for  the  purposes  mentioned  in  1, 
supra. 

(4.)  The  animal  must  throughout  the  experiment  be  under  the 
influence  of  an  anaesthetic,  other  than  curare  (s.  4),  of  sufficient 
power  to  prevent  the  animal  from  feeling  pain  (s.  3),  unless  he  obtains 
a  certificate  that  insensibility  cannot  be  procured  without  necessarily 
frustrating  the  object  of  the  experiment. 

(5.)  The  animal  must  be  killed  before  the  effect  of  the  anaesthetic 

has  ceased,  if  the  pain  is  likely  to  continue  thereafter,  or  if  serious 

injury  has  been  inflicted,  unless  the  performer  has  a  certificate  that  to 

kill  the  animal  would  necessarily  frustrate  the  object  of  the  experiment, 
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in  which  case  the  animal  must  be  killed  as  soon  as  the  object  is 
attained. 

The  public  exhibition  or  advertisement  of  painful  experiments  on 
animals  is  absolutely  forbidden  (s.  6).  Special  restrictions  are  imposed 
as  to  experiments  on  dogs,  cats,  horses,  asses  and  mules  (s.  5). 

The  licences  are  granted  by  a  Secretary  of  State  (Home  Office),  and 
must  be  supported  by  the  signed  application  of  a  head  of  one  or  other 
of  certain  medical  and  surgical  societies  (ss.  8,  10).  Registered  places 
are  subject  to  inspection  (s.  10),  and  the  licensees  may  be  required  to 
report  to  the  Home  Office  the  result  of  experiments  (s.  9).  The 
certificates  above  referred  to  must  be  signed  by  one  of  the  persons 
required  to  vouch  on  application  for  a  licence,  and  may  be  given  for 
such  time  or  for  such  series  of  experiments  as  the  certifying  person 
deems  expedient,  and  a  copy  must  be  sent  to  the  Home  Office  (s.  11). 
Judges  of  the  High  Court  of  justice  may  license  and  certify  for  an 
experiment  essential  for  purposes  of  justice  in  a  criminal  case  (s.  13). 

The  penalties  for  ofiences  against  the  Act  (ss.  3,  6)  committed  in 
England  or  Ireland  are  recoverable  before  a  Court  of  summary  juris- 
diction (ss.  14,  18),  subject  in  England  to  appeal  to  Quarter  Sessions 
(s.  16),  or  in  England  and  Ireland  to  the  election  of  the  accused  to  be 
sued  on  indictment  (ss.  15,  19);  and,  if  the  accused  holds  a  licence, 
cannot  be  instituted  without  the  assent  in  writing  of  the  Secretary  of 
State  (s.  21). 

The  penalty  incurred  is,  for  a  first  offence,  a  fine  not  exceeding 
£50;  for  a  second  or  subsequent  offence,  a  fine  not  exceeding  £100  or 
imprisonment  for  not  more  than  six  months  (ss.  3,  6).  Publishing 
advertisements  about  public  exhibitions  entails  a  fine  not  exceeding 
£1  (s.  6). 

Wild  Animals.— Bj  the  Act  of  1900,  63  &  64  Vict.  c.  33  (which 
applies  to  England  and  Ireland),  every  person  is  guilty  of  an  offence 
who,  whilst  an  animal  other  than  those  within  the  Acts  of  1849 
and  1854  (vide  ante,  p.  256)  is  in  captivity  or  close  confinement,  or  is 
maimed,  pinioned,  or  subject  to  any  application  or  contrivance  for  the 
purpose  of  hindering  or  preventing  its  escape  from  captivity  or  con- 
finement, by  wantonly  or  unreasonably  doing  or  omitting  anything  that 
causes  or  permits  to  be  caused  any  unnecessary  suffering  to  the  animal, 
•or  cruelly  abuses,  infuriates,  teases,  or  terrifies  the  animal,  or  permits  it 
to  be  so  treated  (s.  2).  The  offence  is  punishable  on  summary  conviction 
by  imprisonment  with  or  without  hard  labour,  for  not  over  three  months, 
or  by  fine  not  exceeding  £5. 

The  Act  does  not  apply  to  acts  or  omissions  in  the  course  of  killing 
or  preparing  the  animal  for  killing  as  food  for  mankind,  nor  to  acts  per- 
mitted by  the  Act  of  1876,  nor  to  hunting  or  coursing  of  an  animal 
unless  it  was  liberated  in  a  mutilated  or  injured  state  to  facilitate  its 
capture  or  destruction  (s.  4). 

The  following  statutes  incidentally  touch  on  acts  which  may  result 
in  cruelty  to  animals,  but  are  also  directed  to  the  protection  of  human 
life:— 

The  Poisoned  Grain  Prohibition  Act,  1863,  26  &  27  Vict.  c.  113 
(United  Kingdom),  renders  liable  to  summary  conviction  and  a  penalty 
of  £10  persons  who  knowingly  and  wilfully  sow,  cast,  etc.,  upon  any 
ground,  or  other  exposed  place  or  situation,  any  grain,  seed,  or  meal 
steeped  or  dipped  in  poison,  or  with  which  poison  has  been  mixed,  so  as 
to  render  the  mixture  poisonous  and  calculated  to  destroy  life  (s.  2). 
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This  does  not  apply  to  applications  to  seeds  on  land  for  bond  fide  agricul- 
tural purposes  (s.  3). 

The  Poisoned  Flesh  Prohibition  Act,  1864,  27  &  28  Vict.  c.  115 
(United  Kingdom),  renders  liable  on  summary  conviction  to  a  penalty  of 
£10'persons  who  knowingly  and  wilfully  set,  place,  etc.,  on  any  land  any 
flesh  or  meat  mixed  or  impregnated  with  or  steeped  in  poison  or  any 
poisonous  ingredient,  so  as  to  render  it  poisonous  or  calculated  to 
destroy  life  (s.  2).  The  penalty  is  not  incurred  by  putting  poison  for 
rats,  mice,  or  small  vermin  in  a  dwelling-house  and  its  enclosed  garden, 
or  in  drains,  if  they  are  protected  so  as  to  keep  out  dogs  (s.  3). 

In  Ireland  owners  or  occupiers  of  land  may  lay  poisoned  meat  on 
their  land  after  posting  a  notice  in  a  conspicuous  place  and  leaving 
notice  in  writing  at  the  nearest  police  station  (s.  2), 

The  Drugging  of  Animals  Act,  1876,  39  Vict.  c.  13,  was  passed  to 
put  a  stop  to  the  practice  of  grooms,  etc.,  in  giving  ai*senic  to  horses  to 
improve  their  coats.  The  Act  (s.  1)  makes  it  an  offence  for  any  person 
wilfully  and  unlawfully  to  administer  to  any  horse,  cattle,  or  other 
domestic  animals  any  poisonous  or  injurious  drug  or  substance  unless 
he  has  some  reasonable  cause  or  excuse,  or  is  the  owner  of  the  animal,  or 
has  his  authority.  The  offender  is  liable  on  summary  conviction  to  a 
fine  of  £5,  or  to  imprisonment  with  or  without  hard  labour,  not  exceed- 
ing, in  the  case  of  a  first  offence,  one  month,  or  in  the  case  of  a  second 
or  subsequent  offence,  three  months  (ss.  1,  2,  3),  The  Act  does  not  apply 
to  Scotland  or  Ireland. 

The  Injured  Animals  Act,  1894,  57  &  58  Vict.  c.  22,  empowers  police 
constables  to  take  measures,  with  the  advice  of  a  veterinary  surgeon,  for 
killing  any  horse,  mule,  or  ass  so  severely  injured  that  it  cannot  with- 
out cruelty  be  led  away,  if  the  owner  is  absent  or  will  not  consent  to 
the  destruction  of  the  animal ;  and  provides  for  recovery  from  the 
owner  of  the  reasonable  expenses  of  slaughter  of  the  animal,  or  of  the 
removal  of  the  animal  if  it  is  in  a  street  or  public  place.  If  not 
recovered  from  the  owner,  the  expenses  fall  on  the  police  rate. 

Cruelty  to  Children. — The  unlawful  alwindonment  or 
exposure  of  a  child  less  than  two  years  old,  to  the  danger  of  its  life 
or  permanent  injury  to  its  liealth.  is  an  indictable  misdemeanor,  triable 
at  Quarter  Sessions  and  punishable  by  penal  servitude  from  three  to 
five  years,  or  by  imprisonment,  with  or  without  hard  labour,  for  not  over 
two  years,  and  (or)  by  fine  (5  &  6  Vict.  c.  38,  s.  1 ;  24  &  25  Vict.  c.  100, 
ss.  27,  71 ;  54  &  oo  Vict.  c.  69,  s.  1).  To  be  unlawful  the  abandonment 
must  be  wilful.  It  has  been  held  that  the  offence  is  committed  by 
sending  the  infant  as  a  parcel  in  a  hamper  by  train  {R.  v.  Falkiiujham, 
1869,  L.  R  1  C.  C.  II.  222),  and  by  the  father  of  an  infant  who  refused 
to  take  in  his  child  when  left  on  his  doorstep  by  his  wife  after  he  knew 
that  she  left  it  there  as  giving  up  her  custody  of  it  {R.  v.  White,  1871, 
L.  R.  1  C.  C.  R.  311).  As  to  the  abandonment  of  children  under  six- 
teen, see  4  Edw.  vii.  c.  15,  s.  1,  below.  If  death  ensues  from  the 
abandonment  or  exposure,  the  offender  may  be  indicted  for  murder  or 
manslaughter  (see  Homicide). 

The  ill-treatment  of  children  in  ways  not  included  under  this  head, 
or  under  the  heads  of  Ahduction  and  Kidnapping  (see  Abduction  ; 
Brothel;  Rape),  is  now  usually  described  as  cruelty  to  children. 
Speaking  generally,  it  includes  assault  and  battery,  and  neglect  to 
supply   with   necessary  food,  clothing,  and  medical  attendance;   but 
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the  exact  scope  of  the  word  ill-treatment  is  not  authoritatively 
ascertained. 

The  ordinary  law  as  to  assault  and  battery  applies  to  the  full  to 
assaults  on  children,  subject  to  the  right  of  parent,  guardian,  or  teacher 
to  inflict  reasonable  chastisement  for  disciplinary  reasons  (see  Batteky  ; 
Chastisement).  The  Offences  against  the  Person  Act,  1861,  allows 
(s.  43)  summary  conviction  for  an  aggravated  assault  on  a  boy  under 
fourteen,  as  well  as  on  any  female,  and  in  addition  to  the  ordinary  pro- 
visions for  the  costs  of  prosecuting  assaults,  authorises  (s.  73)  guardians 
or  overseers  of  the  poor  to  prosecute,  at  the  charge  of  the  poor-rate, 
offences  involving  bodily  injury  to  a  child  under  sixteen,  if  they  amount 
to  felony,  or  an  attempt  to  commit  felony,  or  an  assault  with  intent  to 
commit  felony.  This  provision  is  by  sec.  21  of  the  Prevention  of 
Cruelty  to  Children  Act,  1901, 4  Edw.  vii.  c.  15,  extended  to  proceedings 
taken  under  that  Act  for  assault,  ill-treatment,  neglect,  abandonment,  or 
exposure  of  a  child  under  sixteen. 

Considerable  controversy  existed  at  one  time  as  to  the  extent  of  the 
criminal  liability  of  parents  and  guardians  for  failing  to  supply  their 
children  or  wards  with  necessary  food,  clothing,  and  medical  attend- 
ance. It  is  now  settled  that  wilful  neglect  of  a  child  of  tender  years 
in  a  manner  likely  to  cause  injury  to  its  health,  if  it  causes  or  accelerates 
the  death  of  the  child,  is  manslaughter  {H.  v.  Senior,  [1899]  1  Q.  B.  283, 
C.  C.  E.;  and  cp.  R  v.  Instan,  [1893]  1  Q.  B.  450).  It  was  at  one 
time  doubted  whether  this  obligation  extended  to  the  age  of  emancipa- 
tion under  the  poor  law  (sixteen  years),  or  to  failure  to  provide  medical 
attendance  {B.  v.  Wagstaffe,  1868,  10  Cox  C.  C.  530;  B.  v.  Byland,  1866, 
L.  K.  1  C.  C.  R.  199).  These  doubts  led  to  the  passing  of  3i  &  32  Vict. 
c.  122,  s.  37,  which  rendered  a  parent  liable  to  punishment  on  summary 
conviction  by  imprisonment  for  not  over  six  months,  with  or  without 
hard  labour,  if  he  wilfully  neglected  to  provide  adequate  food,  clothing, 
medical  aid,  or  lodging  for  his  child  (being  under  fourteen,  and  in  his 
custody),  to  the  risk  of  serious  injury  to  the  child's  health.  This  enact- 
ment was  held  to  apply  to  cases  where  a  parent  deliberately,  though  from 
a  religious  motive,  withheld  medical  treatment  {B.  v.  Dmvnes,  1875,  L.  E. 
1  Q.  B.  25) ;  but  the  Courts  were  not  prepared  to  encourage  prosecutions 
for  manslaughter  where  fatal  results  ensued  from  this  omission  {B.  v. 
Morley,  1882,  8  Q.  B.  D.  571).  In  1889,  by  the  Prevention  of  Cruelty 
to  Children,  etc..  Act,  1889,  an  attempt  was  made  to  render  the  law 
on  this  subject  more  stringent,  and  sec.  37  of  the  Act  of  1868  was 
repealed. 

But  it  has  been  held  that  the  omission  of  the  words  medical  aid  in 
the  Acts  of  1889,  and  in  the  subsequent  amending  Acts  of  1894  and 
1904  did  not  lessen  the  obligation  of  parents,  etc.,  as  above  stated,  and 
that  deliberate  and  intentional  omission  to  provide  medical  aid  for  a  sick 
child  is  wilful  neglect  within  the  Act  of  1894,  even  when  the  omission 
is  due  to  peculiar  religious  opinions,  as  to  resort  to  medicine  {B.  v. 
Senior,  [1899]  1  Q.  B.  283,  291). 

In  1894  the  Act  of  1889  was  amended,  and  the  amendments  were 
in  the  same  year  consolidated  in  the  Prevention  of  Cruelty  to  Children 
Act,  1894,  57  &  58  Vict.  c.  41.  The  Act  of  1894  was  repealed  and 
re-enacted  with  amendments  by  the  Prevention  of  Cruelty  to  Children 
Act,  1904,  4  Edw.  vii.  c.  15,  which  is  now  the  chief  statute  with  respect 
to  offences  against  children.  Under  that  Act  (ss.  1,  23)  it  is  a  misde- 
meanor for  any  person  over  sixteen,  who  has  the  custody,  care,  or 
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charge  of  any  child  under  sixteen,  wilfully  to  assault,  ill-treat,  neglect, 
abandon,  or  expose  the  child  (or  to  cause  or  procure  the  child  to  be 
so  assaulted,  etc.)  in  a  manner  likely  to  cause  the  child  unnecessary 
suffering  or  injury  to  its  health,  including  injury  to  or  loss  of  sight, 
hearing,  limb,  or  organ,  and  mental  derangement. 

The  offence  may  be  prosecuted  either  on  indictment  or,  subject  to  the 
election  of  the  accused  (42  &  43  Vict.  c.  49,  s.  17)  summarily,  and  whether 
the  child  is  alive  or  dead.  The  punishment  on  "conviction  on  indictment" 
is  fine  not  exceeding  £100,  or  alternatively,  or  in  default  of  payment 
of  the  fine,  or  in  addition  thereto,  imprisonment  with  or  without  hard 
labour  for  not  over  two  years,  and  on  summary  conviction  is  fine  not 
exceeding  £25,  or  alternatively,  or  in  default  of  payment  of  the  fine,  or 
in  addition  thereto,  imprisonment  with  or  without  hard  labour  not 
exceeding  six  months.  If  the  offender  is  proved  to  have  been  directly 
or  indirectly  interested  in  any  money  accruable  or  payable  on  the  child's 
death,  the  punishment  on  indictment  may  be  increased  to  five  years' 
penal  servitude,  or  the  fine  to  £200.  The  enactment  does  not  affect  the 
right  to  administer  proper  chastisement  (s.  28).  By  sec.  1  (4),  on  an 
indictment  of  a  person  over  sixteen  for  manslaughter  of  a  child  under 
sixteen,  of  whom  he  has  the  custody,  charge,  or  care,  the  jury  may  find 
the  accused  guilty  of  an  offence  of  cruelty  as  above  defined. 

It  is  also  neglect  by  a  parent  within  sec.  1  if  when  he  has  not  the 
means  to  maintain  his  child  he  fails  to  apply  for  poor  relief  for  the  child 
(s.  23  (2);  see  Cole  v.  Pcndldon,  189G,  60  J.  P.  359;  11.  v.  Jones,  1901, 
19  Cox,  678).  By  this  provision  the  legislature  have  overridden  the 
judicial  pronouncements  in  R.  v.  Clunuller,  1855,  24  L.  J.  M.  C.  109; 
a.  V.  Ei/lcmd,  1867,  L.  R,  1  C.  C.  R.  199;  and  i2.  v.  Huffff,  1871,  12  Cox 
C.  C.  16. 

Other  special  provisions  are  also  made  by  several  Acts  with  respect 
to  children.  By  the  Infant  Life  Protection  Act,  1897,  60  &  61  Vict, 
c.  57,  regulations  are  imposed  on  persons  taking  in  infanta  to  nurse  for 
reward.  By  the  Dangerous  Performances  Act,  1879,  42  &  43  Vict.  c.  34, 
as  amended  in  1897,  60  &  61  Vict.  c.  52,  males  under  sixteen  and 
females  under  eighteen  may  not  be  em])loyed  in  any  dangerous  public 
exhibition  or  performance,  under  a  penalty  not  exceeding  £10,  recover- 
able on  sunnnary  conviction,  again.st  the  person  who  causes  the  child  or 
young  person  to  take  part  in  the  performance,  and  the  parent,  guardian, 
or  custodian  of  the  child  who  aids  or  abets  therein.  If  a  child  or  young 
person  is  injured  in  such  performance,  the  employer  is  indictable  for 
assault,  and  the  Court  of  trial  may  award  comjiensation  not  exceeding 
£20  for  any  bodily  harm  sustained  by  the  child.  And  see  Dangerous 
Performances.  Prosecutions  under  the  Act  need  the  consent  in  writing 
of  the  chief  officer  of  police  of  the  district  where  an  accident  has  occurred 
which  causes  actual  bodily  harm  to  the  child  or  young  person  (1897,  s.  2). 

Under  the  Prevention  of  Cruelty  to  Children  Act,  1904,  4  Edw.  vii. 
c.  15,  it  is  also  an  offence,  punishal)le  on  summary  conviction  by  fine  not 
exceeding  £25,  or  alternatively,  or  in  default  of  payment,  or  in  addition 
to  such  fine,  by  imprisonment,  with  or  without  liard  labour,  for  not  over 
three  months — 

(i.)  To  cause  or  procure  a  child  under  sixteen,  or  to  allow  a  child  of 
whom  he  has  the  custody,  charge,  or  care,  to  be  in  any  place  to  be  trained 
as  an  acrobat,  contortionist,  or  circus  perfonner,  or  to  be  trained  for  any 
exhibition  or  performance  which  in  its  nature  is  dangerous,  except  where 
the  traming  is  under  licence  (s.  2  (d)  (iii.)). 
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(ii.)  To  cause  or  procure  any  child  under  eleven  to  be  without  licence 
in  any  street,  or  in  premises  licensed  for  the  sale  of  intoxicating  liquor, 
or  a  place  licensed  according  to  law  for  public  entertainments,  or  in 
a  circus  or  other  place  of  public  amusement  to  which  the  public  are 
admitted  by  payment,  for  the  purpose  of  singing,  playing,  or  performing 
for  profit,  or  offering  anything  for  sale.  Occasional  sales  or  entertain- 
ments are  excepted  from  this  provision  when  they  are  not  held  on 
premises  licensed  for  the  sale  of  intoxicants,  but  not  also  for  public 
entertainments,  and  the  proceeds  are  wholly  applied  for  the  benefit  of 
a  school  or  a  charitable  object,  or  if  in  other  cases  a  special  written 
exemption  has  been  obtained  from  a  stipendiary  magistrate  or  two 
justices  (s.  2  (c)  (i.)  (iii.)).  The  licences  as  to  children  over  eleven,  above 
referred  to,  are  in  England  granted  by  a  Petty  Sessional  Court,  after 
notice  to  the  police  (s.  3).  And  the  places  in  which  the  licensed  child 
is  to  appear  are  under  the  supervision  of  the  factory  inspectors  and 
inspectors  under  the  Employment  of  Children  Act,  1903  (Act  of  1904, 
s.3(21)). 

The  same  Act  (s.  2  (a)  (b))  punishes  with  like  penalties  the  employ- 
ment of  boys  mider  fourteen  or  girls  under  sixteen — (a)  in  any  street, 
premises,  or  place  to  beg,  or  receive  alms,  or  induce  the  giving  of  alms, 
whether  under  the  pretence  of  singing,  playing,  performing,  offering 
anything  for  sale,  or  otherwise ;  or  (b)  in  any  street  or  place  licensed 
for  sale  of  liquor  other  than  places  licensed  according  to  law  for  public 
entertainments  to  sing,  play,  perform,  be  exhibited  for  profit,  or  offer 
anything  for  sale  between  9  p.m.  and  6  a.m. 

The  last-named  hours  may  in  any  district  be  extended  or  restricted 
generally  or  on  particular  days  or  in  particular  parts  of  their  district 
by  by-law  of  the  local  authority  (s.  2  (ii.)),  that  is  to  say,  by  the  town 
council  or  district  council,  or  in  London  by  the  county  council  (s.29),  which 
by-laws  must  in  England  be  made  and  confirmed  in  the  same  way  as 
by-laws  under  the  Employment  of  Children  Act,  1903  (Act  of  1904,  s.  22). 

In  the  case  of  each  of  these  off'ences  the  parent  or  person  who  has 
custody,  charge,  or  care  of  the  child  is  subject  to  the  same  penalties  as 
the  employer  if  he  allows  the  child  to  act  as  prohibited. 

The  procedure  under  the  Act  of  1904  extends  not  only  to  the 
offences  made  punishable  under  that  Act,  but  also  to  the  following 
offences : — (a)  Abandoning  or  exposing  a  child  under  two  (24  &  25  Vict, 
c.  100,  s.  27);  (b)  abduction  of  a  girl  under  sixteen  (same  Act,  s.  55); 
(c)  stealing  a  child  under  fourteen  (s.  56);  and  the  following  offences 
against  a  child  under  sixteen : — (d)  Manslaughter  (s.  5),  assaults  (ss.  42, 
43),  indecent  assault  on  a  girl  (s.  52),  unnatural  offences  with  boys  (s.  62, 
Act  of  1885,  s.  11);  (e)  offences  under  the  Acts  of  1879  and  1897,  above 
cited ;  (/)  any  offence  involving  bodily  injury.  See  hereon  Lord  Advocate 
v.  Fraser,  1901,  3  Eraser,  Justiciary  (Sc),  67. 

The  Act  in  all  these  cases,  as  well  as  in  cases  of  offences  under  the 
Act  itself  empowers  arrest  by  a  constable  without  warrant  (s.  4), 
conveyance  to  a  place  of  safety,  certified  by  the  local  authority 
(ss.  5,  29),  and  the  making  and  revoking  of  orders  as  to  the  custody 
of  a  child  after  a  conviction  (ss.  6-8  ;  see  lie  C HaUoran,  1905,  70  J.  P.  8), 
and  the  grant  of  search  warrants  to  remove  a  child  who  is  subjected 
to  assault  or  ill-treatment  (s.  10),  and  authorises  the  Court,  where  the 
offender  is  a  habitual  drunkard,  to  order  his  detention  under  the 
Inebriates  Acts  (s.  11).     See  Inebriates  Acts. 

The  accused  and  his  wife  or  her  husband  are  competent  but  not 
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compellable  witnesses  (s.  12;  and  cp.  Criminal  Evidence  Act,  1898). 
Children  of  tender  years  may  testify  without  being  sworn  (s.  15). 
Their  presence  at  thfe  trial  may  be  dispensed  with  (s.  16 ;  and  see  R. 
V.  Hale,  1905,  1  K.  B.  126),  and  their  depositions  may  in  certain  cases 
be  taken  and  used  at  the  trial  (ss.  13,  14).  If  the  child  appears  to  the 
Court  to  be  under  the  age  specified  in  the  charge,  the  burden  of  proving 
that  it  is  over  the  age  falls  on  the  accused  (s.  17;  see  R.  v.  Cox,  [1898] 
1  Q.  B,  179).  Special  provisions  are  made  varying  those  of  the  Summary 
Jurisdiction  Acts  as  to  the  form  of  the  information  and  the  limitation 
of  time  for  proceedings,  and  as  to  the  mode  of  describing  a  continuous 
offence  (to  override  the  decision  in  R.  v.  Miller,  1900,  65  J.  P.  813) 
(s.  18).  An  appeal  lies  to  Quarter  Sessions  from  summary  convictions,  or 
from  orders  of  Courts  of  summary  jurisdiction  under  sees.  6,  7,  8  (s.  19). 
The  costs  of  prosecution  on  indictment  are  payable  as  in  felony  (s.  20); 
see  Costs  ;  Criminal  Cases,  ante.  The  power  of  guardians  lo  prosecute 
at  the  cost  of  the  rates,  referred  to  ante,  applies  to  indictments  as  well 
as  to  summary  proceedings. 

{^Authorities. — Clarke  Hall,  Law  relating  to  Children,  2nd  ed.,  1905; 
Steph.  Dig.  CHm.  Law.,  6th  ed.,  220 ;  Archbold,  Cr.  PL,  23rd  ed.,  p.  877.] 

To  Wife. — See  Divorce. 

Cuba.. — This,  the  last  of  the  Spanish  possessions  in  the  Indies, 
became  independent  under  the  Treaty  of  December  10,  1898  (Hertslet's 
State  Papers,  vol.  xc.  p.  382),  at  the  close  of  the  Spanish -American  War. 

Under  the  constitution  of  February  21, 1901  {ibid.,  vol.  xciv.  p.  554), 
Cuba  became  a  republic  with  a  President,  Senate,  and  House  of  llepre- 
sentatives.  Owing  to  internal  disorders  the  United  States  intervened, 
and  formed,  on  September  29,  1906,  a  provisional  government. 

Extradition  with  Cuba  is  regulated  by  Treaty  of  October  3,  1904 
(St.  K.  &  0.,  1905,  p.  123).  Culja  acceded,  September  22,  1904,  to 
the  International  Convention  of  1883,  protecting  industrial  property 
(Hertslet's  State  Papei's,  vol.  Ixxiv.  p.  44),  and  accordingly  under  Order 
in  Council  (St.  K.  &  O.,  1905,  p.  270),  patents  for  inventions,  copyrighted 
designs,  and  registered  trade-marks  are  mutually  protected  in  Cuba  and 
the  United  Kingdom. 

Cul-de-sac. — It  was  formerly  held  that  no  road  could  be  a 
highway  unless  it  was  a  thoroughfare ;  it  was  said  that  a  highway  must 
run  from  one  public  place  into  another.  This  is  not  precisely  the  law 
now.  A  cnl-de-sac  in  a  busy  city  which  has  for  seventy  or  eighty  years 
been  open  to  the  public  at  all  hours,  and  paved,  lighted,  and  cleaned  at 
the  cost  of  the  ratepayers,  may  be  a  public  highway  {Rughy  v.  Merrg- 
wcathcr,  1790,  11  East,  375n.;  10  R.  K.  528;  Souch  v.  Emt  London 
Rig.  Co.,  1873,  L.  II.  16  Eq.  108;  Vernon  v.  Vestry  of  St.  James, 
Westminster,  1880,  16  Ch.  D.  449);  though  it  by.  no  means  follows  that 
every  cul-de-sac  even  in  the  Metropolis  is  a  highway  (  Woodyer  v.  Hadden, 
1813,  5  Taun.  125;  14  K.  K.  706),  still  less  a  blind  lane  in  a  country 
parish  {penr  Kay,  J.,  in  Bourkc  v.  Davis,  1889,  44  Ch.  D.,  at  p.  123). 
Thus  in  R.  v.  Lloyd,  1808,  1  Camp.  260,'a  court  which  led  out  of  Snow 
Hill,  Holborn,  round  three  sides  of  an  oblong  and  out  again  into  Snow 
Hill,  without  any  other  outlet,  but  which  had  always  been  used  by  the 
public,  and  had  been  lighted  {not  paved,  apparently)  by  the  city  of 
London,  was  held  a  highway,  because  it  led  from  one  part  of  a  public 
street  to  another ;  while  in  Wooil  v.  Veid,  1822,  5  Barn.  &  Aid.  454 ;  24 
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E.  E.  454,  it  was  held  that  the  public  had  no  rif^ht  of  way  over  Little 
Abingdon  Street,  Westminster,  which  was  not  a  thoroughfare ;  although 
it  had  been  lighted,  paved,  cleaned,  and  watched  at  the  expense  of  the 
parish  for  more  than  fifty  years.  And  see  Jarvis  v.  Dean,  1826,  3  Bing. 
447.  So  again  in  R.  v.  Haivkhurst,  1862,  7  L.  T.  268;  11  W.  E.  9,  a 
road  which  was  barred  by  a  park  gate  was  held  no  highway,  although  it 
had  been  repaired  by  the  parish  from  time  immemorial,  and  although 
there  was  a  public  bridle-path  leading  through  the  park  gate  across  the 
park  to  the  next  village.  But  it  was  always  clear  law  that  if  the  locus 
in  quo  was  ever  part  of  a  highway,  it  remained  a  highway  still,  although 
it  had  since  been  lawfully  stopped  or  closed  at  one  end  {Gwyn  v. 
Hardivicke,  1856,  25  L.  J.  M.  C.  97 ;  R  v.  Burney,  1875,  31  L.  T.  828). 

The  present  law  on  the  subject  is  stated  with  admirable  clearness 
by  Mr.  Justice  Farwell  in  Attorney-General  v.  Antrohus,  [1905]  2  Ch. 
188,  206-208,  in  which  case  his  lordship  decided  that  the  public  had  no 
right  to  visit  Stonehenge,  as  the  tracks  which  lead  into  that  ancient 
circle  "  cease  there  and  do  not  cross,  and  the  public  have  no  jus  spatiandi 
or  manendi  within  the  circle.  The  claim,  therefore,  is  to  use  tracks 
which  in  fact  lead  nowhere.  Xow,  the  cases  establish  that  a  public 
road  is  primd  facie  a  road  that  leads  from  one  public  place  to  another 
public  place  (see  per  Lord  Cranworth  in  Campbell  v.  Lang,  1853,  1 
Macq.  451,  and  Young  v.  Cuthhertson,  1853,  1  Macq.  455,  457),  or  as 
Holmes,  L.  J.,  suggests  in  the  Giants'  Causeway  Case  {Giants  Causeway 
Co.  V.  Attorney-General,  Freeman's  Journal  for  January  15,  1898,  cited 
in  [1905]  2  Ch.,  at  pp.  192,  196),  there  cannot  primd  facie  be  a  right  for 
the  public  to  go  to  a  place  where  the  public  have  no  right  to  be.  But 
the  want  of  a  terminus  ad  quern  is  not  essential  to  the  legal  existence 
of  a  public  road ;  it  is  a  question  of  evidence  in  each  case,  and  it  is, 
after  all,  only  a  question  between  the  landowner  and  the  public.  It 
is  competent  to  the  landowner  to  execute  a  deed  of  dedication,  or  by 
similar  unmistakable  evidence  to  testify  to  his  intention.  But  in  no 
case  has  mere  user  by  the  public  without  more  been  held  sufhcient. 
The  case  of  a  non-thoroughfare,  such  as  Connaught  Place  or  Stratford 
Place,  might  be  regarded  (as  suggested  in  some  of  the  earlier  cases)  as 
not  a  true  cul-de-sac  at  all.  No  law  requires  the  wayfarer  to  take  the 
shortest  route,  and  there  is  nothing  in  law  to  prevent  a  man  walking 
along  Oxford  Street  from  going  round  Stratford  Place  instead  of  using 
the  crossing.  But  in  all  the  cases  in  which  a  cul-de-sac  has  been  held 
to  be  a  public  road  there  has  been  expenditure  on  it  by  the  parish  or 
local  authority.  In  Botirke  v.  Davis  (1889,  44  Ch.  D.  110,  122),  Kay,  J., 
says :  '  But  it  is  argued  that  a  cul-de-sac  may  be  a  highway.  That  is  so 
in  a  street  in  a  town  into  which  houses  open  and  which  is  repaired, 
sewered,  and  lighted  by  the  public  authority  at  the  expense  of  the 
public.  .  .  .  But  I  am  not  aware  that  this  law  has  ever  been  applied  to 
a  long  tract  of  land  in  the  country  on  whicli  public  money  has  never 
been  expended.'  Eady,  J.'s,  decision  in  Attorney-General  v.  Richmond 
Corporation  (1903,  98  L.  T.  700)  accords  with  tliis.  I  venture  to  think 
that  this  expenditure  of  money  is  the  important  consideration,  and  that 
in  such  a  case  the  landowner  who  has  permitted  the  expenditure  cannot 
be  heard  to  say  that  a  roadway  on  which  he  has  allowed  public  money 
to  be  spent  is  his  private  road ;  but  the  mere  transit  of  passengers  to 
see  a  view  or  a  house  at  the  end  will  create  no  right,  as  Lord  Cranworth 
says  (1  Macq.  457).  But  the  landowner  may  by  express  words,  or  by 
conduct  inducing  the  expenditure  of  money  on  the  track  in  question,  be 
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shown  to  have  dedicated  even  a  md-de-sac  to  the  public.  There  are 
doubtless  drives  in  many  seaside  places  and  elsewhere  which  may  have 
become  public  ways  by  this  means.  This  explains  the  Giants'  Causeway 
Case,  for  in  that  case  the  road  in  question  had  been  '  presented '  by  the 
Grand  Jury  in  1814,  and  had  been  repaired  by  the  public  authority. 
The  law  in  Scotland  is  clear  on  the  subject.  In  Duncan  v.  Lees  (1870, 
9  M,  274,  276),  dealing  with  the  Rock  and  Spindle,  '  a  natural  object 
of  curiosity,  and  very  much  visited  by  people  who  are  resident  in  St. 
Andrews,  and  also  by  strangers  who  come  there,'  the  Lord  President 
says :  '  But  no  amount  of  visitation  of  such  a  place  by  persons  from 
mere  curiosity  will  create  a  public  way,  unless  the  place  to  which  they 
resort  is  in  the  proper  sense  of  the  term  a  public  place.'  And  the  Court 
held  that  the  Kock  and  Spindle  was  not  a  public  place  so  as  to  form  a 
terminus  and  establish  a  right  of  way,  although  the  patli  claimed  had 
been  used  for  upwards  of  forty  years  by  tourists,  geologists,  and  members 
of  the  public  generally.  The  law  in  Ireland  is  stated  by  Holmes,  L.J., 
in  delivering  the  judgment  of  the  Court  in  Ahercrombi/  v.  Fermoy  Toiim 
Commissioners  ([1900]  1  Ir.  R.  302,  314),  to  the  same  ettect,  and  after 
stating  that  Barnane  Walk  was  not  used  for  the  purpose  of  reaching 
any  definite  place,  but  as  a  place  of  recreation,  to  walk,  to  saunter,  to 
lounge,  to  chat,  to  meet  their  friends,  he  says :  '  Dedication  of  a  public 
right  of  way  cannot  I  think  be  inferred  from  user  of  this  kind.'  No 
case  to  the  contrary  has  l)een  cited.  "Wills,  J.,  in  his  summing-up  in 
£i/re  v.  New  Forest  Highimy  Board  (1892,  56  J.  P.  517,  518),  asks: 
'  What  would  be  the  meaning  in  a  country  place  of  a  highway  wiiich 
ends  in  a  nd-de-sac,  and  ends  at  a  gate  on  to  a  common  ?  Such  things 
exist  in  large  towns,  .  .  .  but  whoever  found  such  a  thing  in  a  country 
district  like  this,  where  one  of  the  public,  if  there  were  any  public  who 
wanted  to  use  it  at  all,  would  drive  up  to  that  gate  for  the  purpose  of 
driving  back  again  ? '  He  then  adds :  '  I  have  known  it  successfully 
established  in  a  beautiful  walk  leading  to  a  cliff  or  a  place  on  the  sea- 
shore.' But  this  may  well  have  been  so,  if  the  circumstances  were  such 
as  I  have  mentioned  above." 

The  decision  in  the  Stonehenge  Case  was  followed  by  Kekewich,  J., 
and  the  Court  of  Appeal  in  Whitchotise  v.  Hvi/h,  [1906]  1  Ch.  253 ;  C.  A., 
[1906]  2  Ch.  283,  in  which  case  it  was  decided  that  a  road  which  was 
blocked  by  a  railway  was  only  a  ad-de-sac  although  it  led  to  a  level- 
crossing  over  which  there  was  a  private  right  of  way.  During  the 
argument  in  the  Court  of  Appeal  (p.  285),  Isomer,  LJ.,  remarked :  "  It 
is  very  ditticult  to  make  out  dedication  by  user  where,  a«  in  this  case, 
the  road,  so  far  as  the  public  are  concerned,  is  a  cul-de-sac."  A  passage 
forming  a  cul-de-sac  and  not  dedicated  as  a  highway  may  l)e  a  "  street " 
within  sec.  150  of  the  Public  Health  Act,  1875,  and  the  owner  of 
premises  abutting  thereon  will  in  such  case  be  liable  to  pay  his  appor- 
tioned share  of  the  costs  incurred  by  the  local  authority  in  making  it 
up,  notwitlistanding  that  he  has  no  right  of  access  to  it  ( IValthamstow 
Urban  Council  v.  Sundell,  1904,  2  L.  G.  R.  835). 

Cumulative  Sentences  (Judgment).— An  expres- 
sion occasionally  used  as  an  equivalent  for  consecutive  or  successive 
sentences. 

In  the  case  of  a  conviction  on  several  counts  of  an  indictment  or  on 
several  indictments,  the  Court  may  lawfully  impose  either  concurrent  or 
consecutive  sentences  in  respect  of  each  distinct  offence  of  which  the 
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accused  has  been  convicted,  with  the  result  that  the  whole  punishment 
or  the  counts  of  an  indictment  may  far  exceed  the  maximum  per- 
missible on  each  count  taken  separately.  In  the  case  of  consecutive 
sentences,  the  imprisonment  is  computed  from  the  end  of  the  term 
imposed  by  each  preceding  sentence  in  the  series.  This  procedure  is 
authorised  in  English  law  as  to  felonies  by  7  &  8  Geo.  iv.  c.  28, 
s.  10;  and  has  been  held  legal  as  to  misdemeanors  {Castro  v.  B.,  1881, 
6  App.  Cas.  229);  a  case  of  perjury  in  which  the  consecutive  sen- 
tences amounted  to  fourteen  years'  penal  servitude.  It  is  also  lawful 
as  to  offences  punishable  on  summary  conviction  (11  &  12  Vict.  c.  43, 
s.  25;  R.  V.  Cutltish,  1867,  L.  R.  2  Q.  B.  379);  but  in  cases  of  summary 
convictions  for  assault  the  sum  of  cumulative  sentences  of  imprisonment 
must  not  exceed  six  months  (42  &  43  Vict.  c.  49,  s.  18).  Where  one  or 
more  counts  in  an  indictment  are  held  bad,  the  cumulative  sentences  on 
the  valid  counts  commence  to  run  from  the  termination  of  the  imprison- 
ment on  the  next  preceding  valid  coimt  {Gregory  V.  E.,  1850,  15  Q.  B. 
974). 

Curator  Bonis. — A  curator  bonis  duly  appointed  by  a  Scotch, 
foreign,  or  colonial  Court  stands  in  the  same  position  as  a  committee  in 
regard  to  suing  in  England  in  the  name  of  the  lunatic  under  his  care  or 
charge  (cp.  Scott  v.  Bentleij,  1855,  1  Kay  &  J.  281 ;  69  E.  R.  464 ;  Grim- 
wood  V.  Bartels,  1877,  46  L.  J.  Ch.  788 ;  Sylva  v.  Da  Costa,  1803,  8  Ves. 
316;  Jti  re  Barloivs  Will,  1887,  36  Ch.  D.  287;  In  re  De  Linden;  In  re 
Spurrier ;  De  Hayn  v.  Garland,  [1897]  1  Ch,  453).  When  a  person  has 
been  found  lunatic  by  inquisition  in  England  or  Ireland,  and  has  personal 
property  in  Scotland,  the  committee  of  the  estate  without  cognition  (as 
to  which  see  Lorimer's  Notes  to  Lindley  on  Bartnership,  7th  ed.,  pp.  858, 
859,  and  Mackay's  Manual  of  Bracticc,  pp.  129  and  500)  or  other  pro- 
ceedings in  Scotland  has  all  the  same  powers  as  to  such  property  or  the 
income  thereof  as  might  be  exercised  by  a  tutor-at-law  (see  Bell's 
Brinciples,  10th  ed.,  ss.  2113  et  seq.)  or  a  duly  appointed  curator  bonis 
(ibid.)  to  a  person  of  unsound  mind  in  Scotland  (sec.  131,  subs.  (2)  of  the 
Lunacy  Act,  1890).  And  similarly  the  tutor-at-law  or  curator  of  a 
lunatic  having  personal  property  in  England  or  Ireland  has  without  an 
inquisition  or  other  proceedings  all  the  powers  (as  to  which  see  article 
Lunacy)  as  to  such  property  or  the  income  thereof  as  the  committee  of 
the  estate  of  a  lunatic  so  found  by  inquisition  {ibid.,  subs.  (3)).  Where, 
in  an  English  lunacy,  a  committee  has  been  appointed,  a  curcdor  bonis 
appointed  by  a  Scotch  Court  of  the  lunatic's  estate  in  Scotland  (especially 
where  appointed  prior  to  the  lunacy,  on  account  of  physical  incapacity), 
has  no  locus  standi — under  sec.  148  of  the  Bankruptcy  Act,  which  provides 
that,  for  the  purposes  of  the  Act,  a  "  lunatic  may  act  by  his  committee 
or  curator  bonis  " — to  intervene  in  English  bankruptcy  proceedings  by  the 
committee  in  the  name  and  on  behalf  of  the  lunatic.  The  committee  is, 
when  appointed,  the  only  person  entitled  under  the  section  to  represent 
the  lunatic  in  the  proceedings,  and  the  curator  bonis  is  only  entitled  to 
act  therein  for  the  lunatic  when  there  is  no  committee  {In  re  B.  S.  A., 
[1901]  2  K.  B.  32 ;  In  re  Aytoun,  [1901]  W.  N.  165). 

Curators  of  Roads. — Dalton,  in  his  Country  Justice,  c.  50, 
says  that  our  surveyors  of  highways  exactly  answer  to  the  Curatores 
marurii  of  the  Romans,  and  although  the  complete  correspondence  may 
be  doubted,  it  is  on  account  of  a  certain  similarity  between  them  that 
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highway  surveyors  have  sometimes  been  termed  curators  of  roads.     See 
Highways. 

Curia  advisari  VUlt. — Literally,  " the  Court  wishes  to  be 
advised."  These  words,  which  are  usually  abbreviated  into  "  cur.  adv. 
vult,"  or  "  c.  a.  v.,"  when  placed  after  the  statement  of  facts  and  the 
arguments  in  the  report  of  a  case,  signify  that  the  Court  did  not  give 
a  decision  at  once,  but  took  time  to  consider  its  judgment. 

Currency. — See  Cash  and  Coin. 

Current  Coin. — See  Coin;  Earmark. 

Cursi  ng". — l.  It  was  no  offence  at  connnou  law  to  curse  or  swear ; 
and  such  matters  were  dealt  with,  if  at  all,  in  Courts  Christian  (see 
Canons  of  1603,  No.  109).  In  1624  (21  Jac.  i.  c.  20)  profane  cursing  and 
swearing  were  made  punishable  with  a  tine  of  Is.,  or  the  stocks  in  default 
of  distress.  This  Act  being  regarded  as  inadequate,  provision  was  made 
under  the  Profane  Oaths  Act,  1745  (19  Geo.  ii.  c.  21),  for  penalties 
varying  in  amount  with  the  social  degree  of  the  offender.  Tlie  penalty 
per  oath  or  curse  is,  for  a  day  labourer,  common  soldier,  or  common 
seaman,  Is. ;  for  every  other  person  under  the  degree  of  a  gentleman,  28. ; 
for  persons  of  or  above  the  degree  of  a  gentleman,  58.  Though  any 
number  of  oaths  on  one  occasion  constitute  one  offence  for  purposes  of 
summons,  the  Court  may  fine  for  each  oath  (A',  v.  Scott,  1863, 33  L.  J.  jM.  C. 
15).  The  penalties  go  to  the  poor  of  the  parish  (a.  10).  Constables  are 
authorised  and  required  to  arrest  any  person  offending  in  their  presence, 
where  the  offender's  name  is  unknown  (s.  3).  The  prosecution  must  be 
within  eight  days  next  after  the  offence  is  connnitted  (s.  12).  Tlie  pro- 
cedure for  dealing  with  the  offence,  including  that  in  default  of  paying 
the  fine  imposed,  is  now  regulated  by  the  Summary  Jurisdiction  Acts 
(see  47  &  48  Vict.  c.  43,  s.  4,  Sched.  1 ).  Tliere  is  no  judicial  decision  as 
to  wliat  is  a  profane  curse,  and  the  tendency  of  justices  is  to  confuse  it 
with  use  of  obscene  language.  The  Act  is  said  not  to  apply  to  cursing  by 
women  (Stone,  Justice  of  Peace,  39th  ed.).  It  is  still  occasionally  enforced, 
as  it  is  not  confined  to  cursing,  etc.,  in  streets,  and  applies  to  the  whole 
of  England  and  Wales,  whereas  the  following  provisions  apply  only  to 
limited  areas. 

2.  The  Town  Police  Clauses  Act,  1847,  10  &  11  Vict.  c.  87,  s.  28, 
makes  it  an  offence,  punishable  on  summary  conviction,  for  anyone  in 
any  street,  to  the  obstruction,  annoyance,  or  danger  of  tlie  residents  or 
passengers,  to  use  any  profane  or  obscene  language.  The  penalty  is  a 
fine  not  exceeding  40s.,  or  imprisonment  without  hard  labour  for  not 
over  fourteen  days.  Constables  may  arrest  without  warrant  persons 
offending  in  their  presence.  The  Act  applies  to  all  urban  sanitary 
districts,  and  to  those  rural  districts  to  which  it  has  been  extended 
under  sec.  276  of  the  Public  Health  Act,  1875  (see  38  &  39  Vict.  c.  o5, 
ss.  171,  276). 

3.  In  the  Metropolitan  police  districts  similar  provisions  exist 
under  sec.  12  of  the  Metropolitan  Police  Courts  Acts,  1839,  2  «&  3  Vict. 
c.  71. 

4.  In  some  districts  by-laws  have  been  made  under  sec.  23  of  the 
Municipal  Corporations  Act,  1882,  and  the  Local  Government  Act,  1888, 
for  punishing  cursing,  etc.,  in  the  interests  of  local  peace,  order,  and  good 
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government,  and  to  prevent  nuisances.  Such  by-laws  will  not  be  valid 
unless  they  are  restricted  to  language  which  causes  annoyance,  and  is 
uttered  in  a  street  or  public  place  or  on  private  land  abutting  on  and 
open  to  a  street  {StricMand  v.  Hayes,  [1896]  1  Q.  B.  290 ;  Mantle  v. 
Jordan,  [1897]  1  Q.  B.  248). 

Curtesy  (Curtesy  of  England  ;  Tenant  by  the 

Curtesy). — At  common  law  a  husband  who  survives  a  wife  by 
whom  he  has  had  issue  born  alive,  who  inherits  or  might  have  inherited 
her  real  estate  as  her  heir,  [notwithstanding  that  she  was  not  purchaser, 
and  she  herself  inherited  (Wms.,  R.  P.,  20th  ed.,  App,  C.)],  is  entitled 
to  hold  for  his  life  all  the  lands  and  tenements  of  which  he  and  she 
were  seised  in  deed  (see  post)  in  her  right  for  an  estate  of  inheritance. 
The  husband  enjoying  such  estate  is  called  tenant  by  the  curtesy  of 
England,  or,  more  shortly,  tenant  by  the  curtesy,  the  original  expression 
being  "  tenant  by  the  law  of  England." 

As  to  the  historical  origin  of  the  custom  and  the  meaning  of  the 
word  curtesy,  see  Pollock  and  Maitland,  Hist.  Eng,  Law,  ii.  pp.  411-417 ; 
see  also  Year-Book,  20  &  21  Edw.  i..  Preface,  p.  xx.  Certain  incor- 
poreal hereditaments,  as  advowsons,  tithes,  commons,  and  rents,  are  also 
subject  to  the  curtesy.  The  birth  of  issue  is  not  required  to  make  a 
husband  tenant  by  the  curtesy  of  lands  subject  to  the  custom  of  the 
county  of  Kent  (Gavelkind,  q.v.);  but  the  estate  in  gavelkind  lands 
extends  only  to  a  moiety,  and  ceases  if  the  husband  should  marry 
again. 

The  estate  by  the  curtesy  extends  to  lands  held  in  fee  simple  or  fee 
tail  and  in  severalty,  tenancy  in  common,  or  coparcenary ;  but  not  in 
joint  tenancy.  The  estate  does  not  extend  to  copyhold  lands,  but  by 
special  custom.  By  special  custom,  however,  it  exists  in  most  manors ; 
but  recourse  must  be  had  to  the  customs  of  the  particular  manor  to 
ascertain  the  quantity  and  extent  of  the  interest  in  the  lands  of  the  wife 
taken  by  the  husband.  Generally,  it  would  appear  that  where  the 
custom  does  not  require  the  birth  of  issue,  the  husband  may  take 
the  estate,  although  there  has  been  no  issue  of  the  marriage ;  but  if 
the  custom  is  silent,  the  rule  of  the  common  law  as  to  the  birth  of  issue 
apparently  holds.  Admittance  is  not  necessary  to  perfect  the  husband's 
title,  his  estate  being  regarded  as  a  continuance  of  that  of  his  wife. 

The  Copyhold  Act,  1894,  57  &  58  Vict.  c.  46,  s.  21,  provides  that 
land  enfranchised  thereunder  shall  not  be  subject  to  any  custom  relating 
to  tenancy  by  the  curtesy,  but  shall  be  subject  to  the  same  laws  relating 
to  curtesy  as  are  applicable  to  common  socage  ;  but  this  section  does  not 
apply  to  any  person  married  before  the  date  at  which  the  enfranchise- 
ment takes  effect. 

The  husband's  estate  by  the  curtesy  is  said  not  to  be  complete  until 
after  the  wife's  death ;  but  from  the  moment  of  the  child's  birth  or  the 
acquisition  of  the  property  by  the  wife,  whichever  event  last  happens, 
the  husband  was  at  common  law  enabled  to  convey  an  estate  for  his 
life  to  another  person ;  [but  see  now  effect  of  Married  Women's 
Property  Act,  1882,  infra].  Before  the  birth  of  a  child  he  could,  at 
common  law,  convey  a  good  estate  only  for  the  joint  lives  of  himself 
and  his  wife. 

The  strict  rule  that  seisin  in  deed  (as  to  the  difference  between  seisin 
in  deed  and  seisin  in  law,  see  Seisin)  is  required  during  the  coverture  to 
enable  the  husband  to  claim  the  estate  by  the  curtesy  applies  only 
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to  land.  With  regard  to  other  realty  of  which  there  is  a  curtesy,  a 
seisin  in  law  is  sufficient,  if  circumstances  be  such  as  to  make  a  seisin 
in  deed  impossible  {e.g.  in  the  case  of  an  advowson,  if  the  wife  die  before 
the  church  become  void).  Even  with  regard  to  lands  it  is  not  altogether 
clear  to  what  extent  seisin  in  deed  is  now  required  to  establish  the 
right  (see  Co.  Litt.  29rt ;  Littleton,  s.  52 ;  Challis,  Law  of  Real  Properti/, 
315). 

[As  to  the  seisin  necessary  to  support  tenancy  by  eligit,  see  the 
learned  judgments  in  Paris  v.  Hegan,  1903,  2  Jr.  R.  643,  where  it  was 
held  that  where  a  married  woman  entitled  in  fee  recovered  judgment 
in  ejectment,  but  was  never  in  actual  possession,  she  had  not  sufficient 
seisin  t(j  entitle  her  husband  to  curtesy.] 

The  necessity  for  an  actual  seisin  is  ascribed  by  Lord  Coke  to  the 
fact  that  the  issue  must  be  such  as  may  possibly  inherit  as  heir  to  the 
wife,  descent  before  the  Wills  Act,  3  «&  4  Will.  iv.  c.  106,  being  traced 
from  the  person  last  seised.  Under  the  present  law  it  may  be  argued 
therefore  that  the  estate  by  the  curtesy  only  arises  in  the  case  of  lands 
which  the  wife  took  as  purchaser  \{yide  supra,  Wms.,  R.  P.,  20th  ed., 
App.  C.)],  or  that  seisin  in  deed  no  longer  matters  (Challis,  siipra).  In 
Ecufer  V.  Furnivall,  1881,  17  Ch.  D.  115,  where  under  sec.  33  of  the 
Wills  Act  it  was  impossible  for  the  wife  to  have  obtained  seisin,  Jessel, 
M.It.  (though  the  point  was  not  raised),  considered  that  as  a  general 
rule  the  seisin  was  still  necessary  (t^V/.,  at  p.  119),  but  that  the  rule  was 
not  absolute,  and  that  if  it  was  impossible  to  get  seisin  in  deed  a  seisin 
in  law  might  suffice. 

On  the  principle  that  equity  follows  the  law.  Courts  of  equity  have 
allowed  to  the  husband  a  right  analogous  to  curtesy  in  resi)ect  of  his 
wife's  equitaljle  estate  (that  is,  an  estate  wliere  lands  are  vested  in 
trustees  for  her  and  her  heirs)  for  the  same  (luantum  and  interest  as  if 
the  limitations  had  been  legal  and  not  equitable. 

It  is  now  settled,  after  some  doubt,  tliat  when  a  married  woman  has 
an  equitable  estate  of  inheritance  to  her  separate  use,  and  does  not  dis- 
pose of  it  by  deed  or  will,  her  husband  is  entitled  to  curtesy  (;>er  .lessel, 
M.K.,  Cooper  v.  Maahnuld,  1877,  7  Ch.  D.  288;  see  also  Appleton  \. 
Rmclcg,  1869,  L.  11.  8  Eq.  139;  and  Moore  v.  IVebster,  1866,  L.  R  3  Eq. 
267,  which  last  case  must  be  considered  overruled). 

A  wife  entitled  for  an  estate  of  inheritance  to  her  separate  use  can 
defeat  her  husband's  interest  by  a  disposition  of  the  estate  in  the  same 
way  that  a  husband  can  defeat  his  wife's  dower  under  the  Dower  Act, 
3  &  4  Will.  IV.  c.  105.  A  declaration  in  the  settlement  or  will  settling 
or  devising  the  lands  upon  the  wife  to  her  separate  use,  that  the  husband 
shall  not  be  tenant  by  the  curtesy,  will  prevent  the  right  from  arising, 
and  it  makes  no  difference  that  the  legal  estate  is  vested  in  the  wife 
{Bc7iwt  V.  Davis,  1725,  2  P.  Wms.  316 ;  24  E.  K.  746).  It  is  not,  how- 
ever, clear  if  a  mere  declaration  by  the  wife  of  an  intention  to  prevent 
the  right  from  arising  apart  from  any  disposition  of  the  estate  would 
bar  it. 

The  Married  Women's  Property  Act,  1882,  45  &  46  Vict.  c.  75,  pro- 
vides (ss.  2  and  3)  that  the  real  property  of  a  woman  married  after  the 
Act,  and  the  real  property  acquired  after  the  Act  by  a  woman  married 
before  it  became  law,  shall  be  held  in  botli  cases  by  her  as  a  feyne  sole. 
The  estate  by  the  curtesy,  however,  still  exists  (Hope  v.  ffojje,  [1892] 
2  Ch.  336),  but  its  character  is  apparently  altered.  It  may  be  said  that 
the  effect  of  the  Act  has  been  to  put  all  estates  affected  by  it  upon  the 
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same  footing  as  equitable  curtesy  in  cases  where,  before  the  Act,  the  wife 
was  intitled  to  both  income  and  corpus  for  her  own  separate  use  (ChaUis, 
Law  of  Reed  Property,  p.  316),  or  that  the  husband  takes  by  quasi-dies,Q,&i\t 
in  the  same  manner  as  the  heir  (Wolstenhome,  Conveyancing  and  Settled 
Land  Acts,  9th  ed.,  p.  282). 

Under  the  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38,  s.  58, 
subs.l,  VIII.,  a  tenant  by  the  curtesy  is  mentioned  as  a  person  who  shall 
have  the  powers  of  a  tenant  for  life  under  that  Act.  The  Settled  Land 
Act,  1884,  47  &  48  Vict.  c.  18,  s.  8,  provides  that  "  for  the  purposes  of 
the  Act  of  1882  the  estate  of  a  tenant  by  the  curtesy  is  to  be  deemed 
an  estate  arising  under  a  settlement  made  by  the  wife."  This  section 
does  not  state  what  shall  be  supposed  to  be  the  date  of  the  settlement, 
or  what  property  it  shall  be  deemed  to  comprise  (see  Challis,  p.  327 ; 
Wolstenhome,  p.  439). 

In  tenure  a  tenant  by  the  curtesy  holds  immediately  of  the  superior 
lord,  and  not  of  the  heir.  For  forms  of  conveyance  by  a  tenant  by  the 
curtesy,  see  Settled  Land  Acts  (Forms). 

[^Authorities. — Coke  on  Littleton  ;  Fearne,  Contingent  Remainders ; 
Burton,  Real  Property;  Williams,  Real  Property ;  ditto.  Conveyancing 
Statutes ;  Challis,  Real  Property ;  Wolstenhome,  Conveyancing  and 
Settled  Land  Acts ;  Edwards,  Compendium ;  Scriven  on  Copyholds ; 
Pollock  and  Maitland,  Hist.  Eng.  Laio.'] 

Curtilag'e  is  defined  in  Shepherd's  Touchstone  (7th  ed.,  p.  94)  as 
"  a  little  garden,  yard,  field,  or  piece  of  void  ground  lying  near  and 
belonging  to  the  messuage."  By  the  grant  of  a  messuage  or  a  messuage 
with  the  appurtenances,  a  house  and  its  curtilage  will  pass  {ibid.),  and 
the  grant  of  a  cottage  may  extend  to  a  curtilage  (ibid.). 

In  Marson  v.  London,  Chatham,  and  Dover  Rly.  Co.,  1868,  L.  K.  6  Eq. 
101,  a  piece  of  vacant  ground  in  front  of  a  house,  not  fenced  off'  from 
the  street,  and  separated  from  the  house  only  by  a  narrow  pavement, 
also  unfenced,  which  furnished  the  only  means  of  approach  for  vehicles 
to  the  front  door  of  the  house,  and  which  had  for  many  years  been 
treated  as  passing  to  the  lessee  by  every  demise  of  the  house,  was  held 
to  come  within  the  definition  of  curtilage.  In  giving  judgment,  Giff'ard, 
V.-C,  said :  "  The  land  is  no  doubt  convenient  for  the  occupation  of  the 
house ;  the  fact  of  principal  importance  being  that  in  order  to  drive  to 
the  front  door  it  is  necessary  to  pass  over  it.  I  must,  consequently, 
hold  it  to  be  part  of  the  curtilage  of  the  house." 

The  phrase  "  premises  within  the  same  curtilage  "  was  much  discussed 
in  Vestry  of  St.  Mar tins-in-the- Fields  v.  Bird,  [1895]  1  Q.  B.  428,  and 
Pilbrow  V.  St.  Leonard,  Shoreditch,  [1895]  1  Q.  B.  433.  In  the  former 
it  was  held  that  the  Lowther  Arcade,  which  consisted  of  a  number  of 
separate  houses  let  to  different  tenants,  with  an  open  space  or  passage 
running  between  the  two  rows  of  houses,  could  not  be  called  "  premises 
within  the  same  curtilage "  within  sec.  250  of  the  Metropolis  Local 
Management  Act,  1855 ;  and  in  the  other  case,  on  the  construction  of 
the  same  section,  it  was  decided  that  two  separate  blocks  of  buildings 
belonging  to  one  owner  and  let  out  in  sets  of  apartments,  which  were 
separated  by  a  causeway  or  yard  twenty  feet  wide  (to  which  causeway 
or  yard  doors  opened  from  the  one  block  but  not  from  the  other),  were 
"  premises  within  the  same  curtilage." 

As  to  curtilage  within  the  Larceny  Act,  1861,  see  BuEGLARY,  ante, 
Vol.  11.  p.  480. 
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Custody  of  Infants,  Lunatics,  etc.— See  Infants; 
Lunacy,  etc. 
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The  term  custom  (consiietudo)  is  used  by  the  older  writers  in  a 
number  of  senses,  many  of  wliich  attribute  to  it  far  piore  extensive 
meanings  than  those  it  now  usually  bears.  Thus  Coke  (Co.  Litt.  110ft) 
says,  "  Conmettulo  is  one  of  the  maine  triangles  of  the  lawes  of  England ; 
those  lawes  being  divided  into  common  law,  statute,  and  custome ; "  and 
in  his  Instiintes  (2  Inst,  vol  i.  p.  58),  the  same  writer  enumerates  six 
dififerent  meanings,  some  of  which  comprise  under  the  term  both  the 
common  law  and  statutes.  Blackstoue  (Introd.,  s.  3)  distributes  the 
"  unwritten  or  common  law  "  under  three  heads: — (1)  General  customs 
which  form  the  common  law  in  its  stricter  and  more  usual  signification. 
(2)  Particular  customs,  which,  he  says,  for  the  most  part  atiect  only  the 
inhabitants  of  particular  districts.  And  (3)  certain  particular  laws, 
which  by  custom  are  adopted  and  used  by  more  particular  Courts,  as, 
for  instance,  the  canon  law.  See  also  Doctor  and  Stiidcnt  (i.  4).  The 
term  is  still  used  with  reference  to  the  common  law  generally  in  the 
l)hrase,  "  custom  of  the  realm,"  in  connection  with  the  liability  of  persons 
who  carry  on  a  "  common  employment,"  as  carriers,  innkeepers,  etc. 

There  has  been  much  discussion  among  writers  on  jurisprudence  as 
to  whether  custom  can  be  properly  ranked,  as  it  was  by  all  the  older 
text-writers,  as  a  source  of  law.  Austin  (4th  ed.,  pp.  37,  304,  555)  some- 
what angrily  maintained  that  it  was  absurd  to  so  regard  it.  A  custom, 
he  argued,  is  not  part  of  the  law  until  it  has  been  approved  and  adopted 
by  judicial  decision.  An  obvious  answer  to  this  objection  is,  however, 
usually  accepted.  It  is  that  there  is  a  general  rule  of  law  that  any 
custom  which  fulfils  certain  ascertained  conditions  (see  these  stated 
below)  shall  be  binding,  and  that,  consequently,  the  judicial  inquiry 
which  leads  to  the  decision  is  directed  solely  to  the  question  whether 
the  conditions  are  fulfilled  by  the  alleged  custom  or  not.  (See 
Holland's  Jurisprudence,  ch.  v.,  and  Pollock's  First  Book  of  Jurispru- 
dence, p.  10).  There  is  no  doubt  that  as  a  matter  of  history  much  of  the 
common  law  has  had  its  origin  in  the  adoption  by  the  judges  of  customs. 
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In  the  last  century  the  "  custom  of  merchants  "  was  gradually  trans- 
ferred from  the  region  of  facts  to  be  found  by  the  jury  to  that  of  law 
to  be  laid  down  by  the  judge  (see  per  Buller,  J.,  in  Lickharroio  v.  Mason, 
1787,  2  T.  E.  73 ;  1  R.  R.  425 ;  and  Pollock,  op.  dt.  ch.  iv.,  and  Brandao 
V.  Barnett,  1846,  12  CI.  &  Fin.  787 ;  8  E.  li.  1622 ;  69  K  R.  204). 

For  the  purpose  of  this  article  customs  may  be  conveniently  divided 
into  two  groups  which  have  but  little  in  common  with  each  other,  viz., 
Local  Customs,  and  Usages.  Of  these  the  former  are,  for  the  most  part, 
true  "local  laws,"  but  certain  rights  which  are  essentially  ordinary 
prescriptive  private  rights  have  become  classified  with  them  by  reason 
of  the  technical  rule  that  a  copyholder  cannot  prescribe  against  the 
lord  of  his  manor,  but  may  claim  against  him  by  custom  (see  below, 
p.  279).  The  latter  are  current  usages  with  reference  to  which,  in 
particular  cases,  parties  are  taken  to  have  regulated  their  agreements  or 
conduct,  and  which  have  to  be  considered  in  deducing  the  legal  obliga- 
tions arising  out  of  such  agreements  or  conduct.  Customs  (or  usages) 
of  trade  are  the  type  of  the  second  group.  Besides  the  usages  particu- 
larly considered  in  the  latter  part  of  this  article,  there  are  many  other 
usages,  forming  part  of  the  common  course  of  affairs,  of  which  evidence 
may  be  given,  or  notice  taken  in  Courts  of  law.  These  are  more  appro- 
priately referred  to  under  other  titles.  The  "  rule  of  the  road,"  for 
instance,  belongs  to  the  head  of  Negligence. 

A.  Local  Customs. — "  A  custom,  as  understood  in  law,  is  usage 
which  hath  obtained  the  force  of  law,  and  is  in  truth  a  binding  law  for 
the  particular  place,  persons,  and  things  concerned.  A  custom  is  a 
reasonable  act,  iterated,  multiplied,  and  continued  by  the  people  from 
the  time  whereof  memory  serves  not"  (Dav.  Rep.  case  of  Tanistry, 
p.  32). 

There  are  certain  customs,  such  as  "  gavelkind  "  and  "  borough  Eng- 
lish "  (q.v.),  of  which  the  law  takes  notice  that  such  customs  actually 
exist,  so  that  in  any  case  it  is  only  necessary  to  prove  the  applicability 
of  the  custom  in  question  (Black,  Com.,  Introd.  s.  3 ;  Co.  Litt.  175  &;  and 
iMcL,  note  42). 

A  great  variety  of  borough  and  county  customs  formerly  existed, 
especially  with  reference  to  the  devolution  of  property  upon  death. 
Most  of  these  are  now  abolished  or  have  lost  their  importance. 

The  most  important  local  customs  remaining  are  customs  under 
which  the  inhabitants,  or  freeholders,  or  some  other  specified  class  of 
persons  in  a  given  district  have  rights  of  the  nature  of  easements  over 
waste  land,  customs  regulating  the  enjoyment  of  rights  of  common,  and 
the  mining  customs  existing  in  some  parts  of  the  country.  Examples 
are  referred  to  below,  and  very  numerous  examples  will  be  found 
collected  in  Gale  on  Easements  (7th  ed.,  p.  3),  Williams  on  Commons 
(passim),  and  Comyn's  Digest  (Copyhold,  S).  A  valuable  collection  of 
manorial  customs  will  be  found  in  Watkins  on  Copyholds,  4th  ed.,  ii.  pp. 
477  et  seq.     See  also  Scriven  on  Copyholds. 

Custom  and  Prescription. — Prescription  and  custom  in  many  instances 
run  very  nearly  together.  The  distinction  between  them  is  that  a 
prescription  is  personal,  a  custom  local.  "In  the  common  law  a  pre- 
scription, which  is  personal,  is  for  the  most  part  applied  to  persons, 
being  made  in  the  name  of  a  certain  person  and  his  ancestors,  or  those 
whose  estate  he  hath,  or  in  bodies  politique  or  corporate  and  their  pre- 
decessors; and  a  custom,  which  is  local,  is  alledged  in  no  person,  but 
layd  within  some  mannor  or  other  place"  (Co.  Litt.  1136);  and  in  Gate^ 
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ward's  Case  (6  Co.  Rep.  60  b),  a  "  difference  was  taken  and  agreed 
between  a  prescription,  which  always  is  alledged  in  the  person,  and 
a  custom,  which  always  ought  to  be  alledged  in  the  land.  For  every 
prescription  ought  by  common  intentment  to  have  a  lawful  beginning, 
but  it  is  otherwise  of  a  custom ;  for  that  ought  to  be  reasonable  and  ex 
certa  caiisa  rationabili  iisitata."  See  also  Williams  on  Commons,  p.  279. 
For  the  Forms  in  which  a  prescription  and  a  custom  were  respectively 
pleaded,  see  Co.  Litt.,  iibi  supra,  and  the  cases  cited  below. 

Claims  to  the  same  right  by  prescription  and  by  custom  are  therefore 
usually  inconsistent,  for  they  allege  the  right  to  be,  or  to  have  been, 
vested  in  persons  differently  ascertained,  and  therefore  usually  in 
different  persons  {Blewctt  v.  Tregonning,  1835,  3  Ad.  &  E.  554,  at  p. 
588 ;  42  It.  E.  463 ;  see  further  below,  Evidence). 

The  following  rules,  numbered  1  to  9  inclusive,  are  taken  from 
Blackstone  (Introd.  s.  3). 

1.  The  custom  "  must  have  been  used  so  long  that  the  memory  of 
man  runneth  not  to  the  contrary "  (that  is  to  say,  since  the  year 
1  Richard  I.).  "  So  that,  if  any  one  can  show  the  beginning  of  it,  it 
is  no  good  custom." 

The  corollary  last  quoted  to  this  rule  has  been  alx)li8hed  by  the 
Prescription  Act  in  cases  where  the  Act  applies  (see  Ijelow). 

Evidence  of  the  prevalence  of  the  alleged  custom  for  twenty  years 
before  the  action  is  sufHcient  to  raise  a  presumption  that  it  is  of  sufficient 
antiquity,  unless  there  is  something  to  suggest  the  contrary  {li.  v.  Joliffe, 
1823,  2  Barn.  &  Cress.  54;  26  R.  R.  264),  and  except  in  the  cases  falling 
within  the  Prescription  Act,  s.  1  (see  below).  The  jury  should  be  directed 
that,  from  long  uninterrupted  modern  usage,  tliey  ought  to  presume  tliat 
the  right  has  had  an  immemorial  existence,  unless  they  are  satisfied  by 
evidence  to  tlie  contrary  (see  per  Parke,  B.,  in  Jenkins  v.  Harvey,  1835, 

1  C.  M.  &  R.,  at  pp.  884,  894 ;  2  C.  M.  &  R.  393 ;  40  R.  R.  769).  "  Where 
the  Prescription  Act  does  not  apply,  such  evidence  to  the  contrary  may 
be  given  by  sliowing  that  the  custom  cannot  have  prevailed  before  a 
date  subsequent  to  1189.  Thus  a  custom  to  erect  a  stall  for  the  refresh- 
ment of  labourers  attending  a  statute  sessions  for  hiring  servants  must 
have  arisen  later  than  the  Statute  of  Elizabeth  by  which  the  sessions 
themselves  were  instituted  {Simpson  v.  Wells,  1872,  L.  R.  7  Q.  B.  214). 
It  may  also  be  given  by  showing  from  the  nature  of  the  right  claimed 
that  it  cannot  have  been  enjoyed  in  early  times.  Most  of  the  cases 
under  this  liead  turn  upon  the  change  in  the  value  of  money,  of  which 
the  Court  takes  judicial  notice  (see  next  case),  aiul  the  actual  decisions 
are  difficult  to  reconcile.  In  Bryant  v.  Foot,  1868,  L.  R.  3  Q.  B.  497, 
the  claim  for  a  customary  marriage  fee  of  13s.  was  rejected,  although 
proof  was  given  of  payment  for  sixty  years,  on  tlie  ground  that  in  the 
reign  of  Richard  I.  the  amount  would  have  been  too  large  for  the 
parishioners  to  pay.  In  Laioi'eiice  v.  Hitch,  1868,  L.  R.  3  Q.  B.  521, 
decided  by  the  same  judges,  a  customary  toll  of  Is.  per  load  of  vegetables 
brought  to  Cheltenham  market,  and  proved  to  have  been  paid  for  tlie 
same  period,  viz.,  sixty  years,  was  upheld.  In  the  latter  case  the  toll 
was  also  claimed  and  supported  as  a  toll  of  "  reasonable  amount."  (See 
further,  the  authorities  cited  in  these  cases.) 

The  absence  of  evidence  of  enjoyment  within  living  memory  is  some 
evidence  against  the  alleged   custom  (see  Jenkiwi   v.   Harvey,  supra, 

2  C.  M.  &  R.  393,  and  below,  2). 

2.  It  must  have  been  continued  without  interruption.     "  This  must 
VOL.  IV.  18 
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be  understood  with  regard  to  an  interruption  of  the  rigid  ;  for  an  inter- 
"^uption  of  the  possession  only  for  ten  or  twenty  years  will  not  destroy  the 
custom  "  (so  Co.  Litt.  113&). 

3,  "  It  must  have  been  peaceable,  and  acquiesced  in,  not  subject  to 
contention  and  dispute." 

4.  "  It  must  be  reasonable;  or  rather,  taken  negatively,  not  unreason- 
able "  (Co.  Litt.  1405  ;  the  case  of  Tanistry,  Dav,  Rep.  31,  as  to  which  see 
Maine's  Early  History  of  Institutions,  passim). 

The  question  whether  the  right  claimed  is  reasonable  or  not,  is  one 
of  law  for  the  Court  (  Wilson  v.  Hoare,  1839,  10  Ad.  &  E.  236).  A  great 
many  authorities  exist  as  to  what  is  reasonable  within  this  rule  (see 
Bac.  Abr.  Custom,  and  Comyn's  Digest,  Copyhold,  S.,  and  the  authorities 
cited  in  the  cases  quoted  below). 

A  custom  relating  to  land  which  is  destructive  of  the  land  itself,  or 
of  the  whole  enjoyment  of  it  by  the  owner,  is  unreasonable.  Thus  for 
all  comers  to  play  games,  or  to  walk  for  recreation  upon  it  {Fitch  v. 
RawlivAj,  1795,  2  Black,  H.  393 ;  3  R.  R.  425 ;  Dijce  v.  Hay,  1852, 1  Macq. 
H,  L.  Cas.  305;  see  also  Boiirke  v.  Davis,  1889,  44  Ch.  D.  110,  and 
Edwards  v.  Jenkiiis,  [1895]  1  Ch.  308);  or  for  the  inhabitants  of  a 
parish  to  exercise  horses  on  lands  lying  without  the  parish  at  all 
reasonable  times  {Sowerby  v.  Coleman,  1867,  L.  R.  2  Ex.  96);  or  for 
customary  tenants  of  a  manor  to  dig  grassy  turf  from  the  waste  to 
improve  their  gardens  (Wilson  v.  Willcs,  1806,  7  East,  121 ;  8  R.  R.  604). 
So  is  a  custom  for  the  lord  of  a  manor  to  dig  mines  and  let  down 
the  surface  of  a  copyholder's  holding,  paying  no  compensation  for 
houses  destroyed  thereby  (Hilton  v.  Granville,  1845,  5  Q.  B.  701 ;  64 
R,  R.  604),  or  to  lay  rubbish  where  he  pleases  near  to  the  mouth  of 
the  mine  (Wilkes  v.  Broadhent,  1744,  Wils.  63).  A  custom  for  the  lord 
to  make  grants  of  the  waste  with  the  consent  of  the  homage,  is  good, 
though  sufficiency  of  common  is  not  left  (Ramsay  v.  Cruddas,  [1893] 
1  Q.  B.  228). 

[A  custom  set  up  by  the  architect  of  a  building  claiming  property 
in  the  plans  after  the  completion  of  the  work  is  unreasonable  (Gibbon  v. 
Pease,  [1905]  1  K.  B.  810).] 

But  customs  for  all  the  inhabitants  of  a  village  to  dance  upon  a 
particular  close  at  all  times  of  the  year  (Abbot  v.  Weekly,  1665,  1  Lev. 
176;  Hall  Y.  Nottingham.,  1875,  1  Ex.  D.  1);  for  the  inhabitants  of  a 
parish  to  play  all  lawful  games  at  all  reasonable  times  (Fitch  v.  Bawling, 
1795,  2  Black.  H.  393;  3  R.  R.  425;  Bell  v.  Wardell,  1740,  Willes,  202); 
for  freemen  and  citizens  of  a  town,  on  a  certain  day,  to  hold  horse  races 
(Mounsey  v.  Ismay,  1865,  1  H.  &  C.  729;  3  H.  &  C.  486);  for  all 
victuallers  to  erect  booths  on  the  waste  of  a  manor  at  fairs  (Tyson  v. 
Smith,  1837,  6  Ad.  &  E.  745 ;  9  Ad.  &  E.  406),  [or  to  get  stone  from  a 
quarry  to  be  used  and  spent  on  their  respective  tenements  (Heath  v. 
Deane,  [1905]  2  Ch.  86),  or  for  the  inhabitants  of  a  parish  to  have  a 
churchway  through  the  demesne  of  a  manor  with  the  parish;  and 
primd  facie  a  custom  in  reference  to  a  churchway  is  a  parochial  custom 
(Brocklebank  v.  Thompson,  [1903]  2  Ch.  344],  have  been  allowed.  An 
immemorial  custom  for  fishermen  inhabitants  of  a  parish  to  spread 
their  nets  to  dry  on  the  land  of  a  private  owner  situate  near  the  sea  in 
the  parish,  at  all  times  necessary  or  proper  for  the  business  of  a  fisher- 
man, is  a  good  legal  custom ;  and  the  use  of  a  modern  mode  of  drying 
the  nets  will  not  deprive  the  fishermen  of  the  benefit  of  it,  provided 
that  an  unreasonable  burden  is  not  thereby  cast  on  the  landowner 


CUSTOM  275 

(Mercer  v.  2)enne,  [1904]  2  Cli.  534;  [1905]  2  Ch.  538).  Land  added 
by  accretion,  in  consequence  of  the  gradual  and  imperceptible  recession 
of  the  sea,  will  become  subject  to  the  custom  (s.  1). 

Such  rights  as  those  last  referred  to  are  carefully  restricted  by  the 
law.  They  cannot  exist  in  the  public  generally,  but  must  be  confined 
to  the  inhabitants,  or  some  class  of  the  inhabitants  of  a  particular 
district  (Di/cc  v.  Hay,  1852,  1  Macq.  H.  L.  Cas.  305 ;  Bourkc  v.  Davi.% 
1889,  44  Ch.  D.  120;  Edwards  v.  Jmkins,  [1896]  1  Ch.  310).  Village 
greens  and  recreation  grounds  have  been  protected  by  a  number  of 
statutes ;  see  Index  of  Statutes,  under  title,  "  Common,  England,  4  (?>)," 
and  Common. 

A  custom  is  unreasonable  "  if  it  be  to  a  general  prejudice  for  the 
advantage  of  a  particular  person  "  (Com.  Dig.,  Copyhold,  S.  (13),  Dav. 
Rep.  33a),  as,  e.g.  a  custom  that  no  commoner  shall  put  his  cattle  on 
the  common  till  the  lord  has  put  his  cattle  there  {ibid.),  or  that  the  lord 
shall  take  cattle  of  a  stranger  levant  and  couchant  upon  the  land  for  a 
heriot  (ibid.).  But  this  rule  has  not  prevented  the  recognition  of  such 
customary  obligations  (correlative  to  prescriptive  rights)  as  the  obliga- 
tions for  all  inhabitants  witliin  a  manor  to  bake  their  bread  at  the  lord's 
bakehouse  (Citt/  of  London's  Case,  8  Co.  Rep.  1256),  or  to  grind  their 
corn  at  his  mill  (Hex  v.  Gardiner,  1614,  2  Bulst.  195),  or  the  obligations 
connected  with  "  frank  foldage,"  and  "  fold  course "  (see  Williams  on 
Commons,  pp.  275-280). 

Numerous  other  miscellaneous  cases,  not  reducible  to  rule,  are  to  be 
found  in  the  books,  in  which  customs  have  been  rejected  as  unreasonable 
(see  the  Digests,  s.v.  Custom),  and  it  is  probably  safe  to  say  that  no 
custom  for  a  claim  of  a  description  n(jt  already  recognised  by  law  in 
any  reported  case  would  now  Ije  allowed.  As  examples  of  these  mis- 
cellaneous cases  it  is  sufficient  to  refer  to  the  great  case  of  Tanistry 
(Dav.  Rep.  32),  in  which  the  Brelion  law  of  succession  by  the  senior  et 
dignissimns  of  the  blood  and  surname  of  the  last  owner  was  held  to  be 
a  bad  custom ;  the  rule  that  no  one  nnist  be  judge  in  his  own  cause,  so 
that  a  custom  for  the  lord  of  a  manor  to  levy  a  fine  at  will  is  bad  (Dav. 
Rep.  33«,  Littleton,  S.  212;  Wood  v.  Lovcatt,  1796,  6  T.  R  511);  and 
the  decision  that  the  customary  jurisdiction  of  "  foreign  attachment "  was 
unreasonable  (Mayor,  etc.,  of  Lomhn  v.  Cox,  1866,  L  li.  2  H.  L.  239). 

In  determining  in  any  case  whether  an  alleged  custom  is  reasonable 
or  not,  extreme  and  improbable  cases  of  unreasonable  exercise  of  the 
right  claimed  are  not  to  be  regarded.  Thus  a  custom  for  all  victuallers 
to  erect  booths  at  a  fair  upon  the  waste,  each  paying  2d.  to  the  lord 
of  the  manor,  was  allowed  in  spite  of  an  objection  that  an  inconvenient 
number  of  victuallers  might  claim  to  come  (Tyson  v.  Smith,  1837,  9  Ad. 
&  E.  406). 

It  has  been  said  that  the  unreasonableness  of  a  custom  only  proves 
that  it  must  have  arisen  from  accident  or  indulgence  (j^cr  Lords 
Cranworth  and  Wensleydale  in  Marquis  of  Salisbury  v.  GladMone,  1861, 
9  H.  L.  C,  at  pp.  701  and  705 ;  11  E.  R.  900),  but  the  cases  show  that 
the  rule  is  more  than  a  rule  of  evidence.  An  "  unreasonable  "  custom 
cannot  be  established  by  the  most  cogent  proof  of  immemorial  and 
undisputed  prevalence. 

5.  "  Customs  ought  to  be  certain."  "  A  custom  to  pay  2d.  an  acre  in 
lieu  of  tithes  is  good ;  but  to  pay  sometimes  2d.  and  sometimes  3d.  is 
bad  for  its  uncertainty."  "  Yet  a  custom  to  pay  a  year's  improved  value 
for  a  tine  on  a  copyhold  estate  is  good;  though  the  value  is  a  thing 
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uncertain;  for  the  value  may  at  any  time  be  ascertained;  and  the 
maxim  of  law  is  id  ccrtum  est,  quod  certum  reddi  'potest "  (Blackstone,  ^.c). 
A  custom  to  glean  is  bad  on  this  ground  {Steel  v.  Houghton,  1788, 1  Black. 
H.  51 ;  2  E.  E.  715),  and  so  is  a  custom  to  take  grassy  turf  for  the 
improvement  of  gardens  {Wilson  v.  Willes,  1806,  7  East,  121;  8  E.  E. 
604),  there  being  in  neither  case  a  definite  limit  of  the  extent  to  which 
the  right  might  he  exercised. 

This  fifth  objection  is  usually  only  a  case  of  the  fourth. 

6.  "  Customs,  though  established  by  consent,  must  be  (when  estab- 
lished) compulsory,  and  not  left  to  the  option  of  every  man  whether  he 
will  use  them  or  no."     Cp.  below,  B.  2  (p.  280). 

7.  "Customs  must  be  consistent  with  each  other."  This  rule  is 
substantially  a  corollary  to  the  first  three,  since  there  cannot  be,  in  the 
same  place,  inconsistent  immemorial  usages  both  peaceably  continued. 
It  was  laid  down  in  Aldred's  Case  (9  Co.  Eep.  58  &)  that  to  an  action 
based  on  prescriptive  rights  to  light,  a  custom  to  build  so  as  to  obscure 
a  neighbour's  windows  could  not  be  pleaded  (see  ibid.,  note  c).  This  was- 
because  the  plea  amounted  to  a  denial  of  the  prescription,  which  could 
only  be  done  by  a  traverse.  Accordingly  a  second  custom  might  have 
been  pleaded,  without  a  traverse,  if  it  were  not  inconsistent  with  that 
upon  which  the  plaintiff  declared,  but  merely  a  qualification  of  it  (  Weeks 
V.  SparJce,  1813,  1  M.  &  S.  679;  14  E.  E.  546;  Kinchin  v.  Knight,  1749, 
1  Wils.  253;  Parkin  v.  Radcliffe,  1798,  1  Bos.  &  Pul.  282,  393;  4  E.  E. 
797). 

8.  Customs,  being  in  derogation  of  the  common  law,  must  be  con- 
strued strictly  {Richardson  v.  Walker,  1824,  2  Barn.  &  Cress.  827, 7:'r/" 
Bayley,  J.,  at  p.  839).  A  custom  for  an  infant  of  fifteen  years  to  make 
grants  by  feoffment,  for  instance,  does  not  extend  to  enable  him  to 
convey  his  lands  in  any  other  way  (Blackstone,  I.e.,  Co.  Copyholder, 
S.  43).  So  a  custom  for  the  eldest  sister  to  inherit  will  not  be  construed 
to  extend  to  the  eldest  niece  {I)enn  v.  Spray,  1786,  1  T.  E.  466;  1  E.  E. 
250). 

9.  "  Customs  must  submit  to  the  king's  prerogative,"  so  that  if  gavel- 
kind lands  pass  to  the  Crown,  they  descend  to  the  King's  eldest  son  (Co. 
Litt.  15?*,  puts  this  rule  upon  t\\Q  jus  coroncc). 

10.  No  custom  is  binding  which  conflicts  with  a  general  statute. 
Thus  a  custom  to  weigh  18  oz.  to  a  lb.  is  bad  {NoUe  v.  Durrell,  1789, 
3  T.  E.  271 ;  see  below,  B.  6).  The  progress  of  statute  law  has,  in  fact, 
greatly  diminished  the  extent  and  importance  of  customary  rights.  Thus, 
the  interests  which  widows  and  children  had  in  many  places  in  the 
personal  estate  of  a  testator,  indefeasible  by  his  will,  and  all  the  local 
customs  with  regard  to  wills  have  been  abrogated  (see  Williams, 
Uxecutors,  8th  ed.,  pp.  3  et  seq.).  [A  manorial  custom  in  a  manor  of 
ancient  demesne  to  exact  a  fine  on  alienation  to  a  foreigner  (of  arbitrary 
amount  in  its  origin)  has  been  held  bad  under  the  Statute  Quia  Emptores. 
Terrarum,  18  Edw.  i.  c.  1,  and  otherwise,  as  being  a  restriction  on  the 
right  of  a  freeman  to  alienate  {Merttens  v.  Hill,  [1901]  1  Ch.  842).] 

11.  A  profit  a  prendre  (or  right  of  common)  cannot  be  claimed  by 
custom  {Attorney-General  v.  Mathias,  1858,  27  L.  J.  Ch.  761 ;  Bailey  v. 
Stevens,  1862,  12  C.  B.  K  S.  91).  Thus  "inhabitants"  cannot  have 
common  of  pasture  in  a  close,  since  they  cannot  prescribe  as  inhabitants, 
for  prescription  must  be  personal  (see  above,  Custom  and  Prescription), 
and  under  the  present  rule  they  cannot  claim  by  custom  {Gateward's^ 
Case,  6  Co.  Eep.  59&). 
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On  this  ground  customs  for  "poor  householders"  to  carry  away 
rotten  branches  {Sclhj  v.  Bobinson,  1788,  2  T.  R.  758;  1  E.  R.  615);  for 
"  inhabitants  "  "  or  occupiers  "  to  cut  underwood  (Lord  Elvers  v.  Adanus, 
1878,  3  Ex.  D.  361;  Chilton  v.  Corporation  of  London,  1878,  7  Ch.  D. 
735),  or  to  fish  in  a  river  {Goodimin  v.  Mayor  of  Saltash,  1882,  7  App. 
Oas.  633 ;  Tilbury  v.  Silva,  1890,  45  Cli.  1).  98),  or  to  take  stones  from  a 
close  to  repair  the  highways  {Constable  v.  Nicliolson,  1863,  14  C.  B.  X.  S. 
230),  have  been  held  to  be  bad. 

But  this  rule  is  subject  to  the  exception  tliat  copyholders  can  claim 
rights  of  common  in  the  waste  of  the  manor  against  the  lord,  by  custom. 
It  was  resolved  in  Gateivard's  Case  (6  Co.  Hep.  QOb)  that  copyholdere, 
in  fee  or  for  life,  may  by  custom  of  the  manor  have  common  in  the 
demesnes,  but  then  they  ought  to  allege  the  custom  to  be  quod  qidlibct 
tencns  customarius  cnjuslibet  antiqui  messagii  ciistomar,  etc,  and  not  q^iod 
quilibet  inhabitans  infra  aliqvod  antiquum  mcssat/ium  cvstomar,  etc.  For 
the  copyholder  cannot,  in  this  case,  prescrilie  in  the  name  of  the  lord,  as 
he  does  when  he  claims  rights  by  prescription  outside  the  manor ;  for 
the  lord  cannot  claim  common  in  his  own  soil,  and  therefore  of  necessity 
such  custom  ought  to  be  alleged  {ibid.;  see  notes  to  Potter  v.  Noi'th  in 
1  Wms.  Saunders). 

The  rule  which  ])revents  title  to  a  "  profit "  being  made  by  custom 
has  often  occasioned  much  difticulty  in  supporting  a  legal  claim  to 
rights  proved  to  have  been  enjoyed,  in  fact,  for  long  periods.  It  is  a 
well-settled  principle  tliat  a  lawful  origin  must,  if  reasonably  possible, 
be  presumed  for  rights  so  enjoyed  (see  Havfh  v.  West,  [1893]  2  Q.  B. 
19 ;  L.  &  N.-W.  Rly.  Co.  v.  Fobbing,  [1897]  66  L  J.  Q.  B.  127,  and  the 
cases  next  cited).  The  Courts  will  not  presume  that  the  rights  were 
created  by  a  lost  Act  of  Parliament  {Chilton  v.  Corporation  of  London, 
1878,  7  Ch.  I).  735;  [see  also  Att.-Gen.  w.  Antrobm,  [1905]  2  Ch.  188]), 
but,  short  of  this,  they  have  gone  very  far.  For  instance,  by  presuming 
a  Crown  grant  which  operated  to  incorporate  the  grantees  to  such  extent 
as  to  enable  them  to  profit  by  it  {Wcllingalc  v.  Maitland,  1866,  L.  K. 
3  Eq.  103;  see  Ixird  Rivers  v.  Adams,  1878,  3  Ex.  D.  361,  and  the  next 
case),  or  a  declaration  of  a  trust  by,  or  grant  upon  trust  to,  a  cor- 
poration, or  other  person  capable  of  holding  the  right  in  question,  in 
favour  of  the  "inhabitants"  or  other  body  for  whom  it  is  claimed 
{Goodman  v.  Mayor  of  Saltash,  1882,  7  App.  Cas.  633  ;  Wilson  v.  Barnes, 
1885,  38  Ch.  D.  507).  The  claim  in  Lord  Rivers  v.  Adams,  sujrra,  to  a 
right  of  lopwood  made  on  behalf  of  "  inhabitants  "  was  regarded  by  the 
Court  as  inconsistent  witli  the  acknowledged  rights  of  the  tenants  of 
the  manor. 

A  right  to  enter  upon  land  and  take  water  from  a  well  is  not  a  profit 
within  this  rule,  but  an  easement.  A  custom  for  the  inhabitants  of  a 
township  to  exercise  sucli  riglit  can  accordingly  be  supported  {Raec  v. 
Ward,  1855,  4  El.  &  Bl.  702). 

The  effect  of  an  Act  extinguishing  tithes  and  allotting  land  to  the 
owner  of  the  tithes  in  lieu  thereof  will  not  shift  to  the  land  the  burden 
of  a  charge  imposed  on  the  tithes  owner  by  custom  {Lanrhbitry  v.  Bode, 
[1898]  2  Ch.  120).  An  immemorial  custom  to  moor  ships  and  other 
sailing  craft  in  tidal  and  navigable  rivers  by  having  a  beam  or  beam  of 
wood  inserted  in  the  soil,  and  some  apparatus  for  connecting  that  by  a 
chain  or  cable,  the  beam  or  mooring  being  marked  by  a  buoy,  with  a 
view  to  tlie  same  vessel  returning  and  using  it  again,  may  be  supported 
as  an  ordinary  incident  of  navigation,  or  as  a  lost  grant  from  the  Crown, 
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or  as  a  grant  of  the  former  owner  of  the  foreshore.  It  may  be  sup- 
ported in  the  Thames  on  the  presumption  of  regulations  by  the  port 
authority  {Attorney-General  v.  Wright,  [1897]  2  Q.  B.  318).  When  an 
Act  of  Parhament  embraces  and  confirms  a  right  formerly  existing  by 
custom  or  prescription,  the  right  thenceforward  becomes  a  statutory 
right,  and  the  lower  title  by  custom  or  prescription  is  merged  in  and 
extinguished  by  the  Act  of  Parliament,  so  that  in  future  the  right 
depends  entirely  on  the  Act  {Neiv  Windsor  Corporation  v.  Taylor,  [1899] 
A.  C.  41). 

Evidence. — Customs  wliicli  affect  a  large  number  of  persons,  and  are 
therefore  in  the  nature  of  public  rights,  may  be  proved  by  evidence 
of  common  reputation  (Taylor,  ss.  609-620;  IVeeks  v.  Sparke,  1813, 
1  M.  &  S.  679 ;  14  E.  Pv.  546 ;  Crease  v.  Barrett,  1835,  1  C.  M.  &  E.  919 ; 
40  E.  E.  779;  Lord  Dtmraven  v.  Llewellyn,  1850,  15  Q.  B.  811),  or  of 
declarations  of  deceased  persons  interested  in  the  rights  claimed,  or  by 
depositions,  judgments,  or  other  proceedings  in  former  litigation  between 
different  parties,  in  which  the  alleged  custom  was  discussed  {Freeman  v. 
Phillips,  1816,  4  M.  &  S.  486 ;  16  E.  E.  524 ;  London  City  v.  Clarke,  1692, 
Bull,  N.  P.  233«;  Reed  v.  Jackson,  1801,  1  East,  335;  6  E.  E.  283;  Earl 
de  la  Warr  v.  Miles,  1880,  17  Ch.  D.  535  ;  Taylor,  s.  1683),  or  from  public 
documents  [(see  Sturla  v.  Freccia,  1880,  5  A.  C.  623,  643  ;  Mercer  v.  Denne, 
[1905]  2  Ch.  538)],  as  court  rolls  {I.e.),  presentments  of  the  homage  or 
ancient  custumals  {Denn  v.  Spray,  1786,  1  T.  E.  466;  1  E,  E.  250; 
Behee  v.  Parker,  1792,  5  T.  E.  26 ;'  Chatman  v.  Coivlan,  1810,  13  East, 
10;  Anglesey  v.  Hatherton,  1842,  10  Mee.  &  W.  218;  62  E.  E.  575; 
Duke  of  Portland  v.  Hill,  1866,  L.  E.  2  Eq.  765).  The  absence  of 
reference  to  a  custom  in  an  ancient  customary  may  be  conclusive 
agaiust  its  antiquity  {I.e.).  And  in  an  action  against  the  lord  of  the 
manor,  a  tenant  is  entitled  to  see  the  court  rolls,  as  they  may  prove 
his  customary  right  {Warwick  v.  Qiieens  College,  Oxford,  1867,  L.  E. 
3  Eq.  683).  Evidence  of  the  existence  of  the  custom  in  a  place  neigh- 
bouring to  that  in  question  is  admissible  if  there  is  reason  to  infer  that 
like  customs  prevailed  in  both  (see  Taylor,  s.  320 ;  Anglesey  v.  Hatherton, 
supra).  A  statement  in  a  book  of  history,  e.g.  Camden's  Britannia,  is 
not  evidence  to  prove  a  local  custom  {Stainer  v.  Droitivich,  1695,  1  Salk. 
281). 

Evidence  that  persons  other  than  those  belonging  to  the  class  in 
whose  right  the  plaintiff  claims,  have  exercised  the  rights  claimed  in 
the  same  manner  as  persons  belonging  to  the  class,  is  admissible  to 
rebut  the  presumption  of  a  customary  right  in  the  class  which  evidence 
of  user  by  them  might  otherwise  give  rise  to  (see  per  James,  L.J.,  in 
Earl  de  la  Warr  v.  Miles,  1881,  17  Ch.  D.  535 ;  Lord  Rivers  v.  Adams, 
1878,  3  Ex.  D.  361). 

The  Prescription  Act. — Lord  Tenterden's  Act,  2  &  3  Will.  iv.  c.  71, 
s.  1,  provides  that  no  claim  which  may  be  lawfully  made  at  the 
common  law  by  custom,  etc.,  to  any  right  of  common  or  profit  or  benefit 
to  be  taken  and  enjoyed  from  or  upon  any  land  of  the  Crown  or  other 
owner  (except  tithes,  rent,  and  services),  actually  taken  and  enjoyed  by 
any  person  claiming  right  thereto  for  the  period  of  thirty  years,  without 
interruption  submitted  to  for  one  year  after  notice  of  the  interruption 
(the  period  being  reckoned  back  from  the  commencement  of  the  action 
(s.  4)),  shall  be  defeated  by  showing  that  the  right  or  benefit  was  first 
taken  or  enjoyed  at  any  time  prior  to  the  thirty  years,  but  nevertheless 
the  claim  "  may  be  defeated  in  any  other  way  l3y  which  it  is  now  liable 
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to  be  defeated  "  {e.rj.  by  proof  that  the  servient  owner  was  forbidden  by 
law  to  grant  the  right  prescribed  for  {Rochclale  Canal  Co.  v.  Gardiner, 
1852,  18  Q.  B.  287 ;  Mill  v.  Commisdoners  of  the  Neiv  Forest,  1856,  18 
C.  B,  60).  And  further,  that  when  such  right,  profit,  or  benefit  shall 
have  been  so  taken  and  enjoyed  for  sixty  years,  the  right  shall  be 
deemed  to  be  absolute  and  indefeasible,  unless  it  shall  appear  that  the 
same  was  taken  and  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing.  The  second  section 
contains  similar  provisions  as  to  a  claim  to  any  way  or  other  easement, 
or  to  any  watercourse,  or  the  use  of  any  water,  but  with  periods  of 
twenty  and  forty  years  instead  of  thirty  and  sixty  respectively.  Sec.  6 
enacts  that  in  the  several  cases  provided  for  by  the  Act  no  presumption 
shall  be  made  in  favour  of  any  claim  on  proof  of  enjoyment  for  less  than 
the  specified  period.  The  Act  contains  savings  in  reckoning  the  shorter 
periods  while  the  person  who  might  resist  the  claim  is  an  infant,  no7i 
compos  mentis,  a  married  woman  or  tenant  for  life  and  during  the 
yjendency  of  any  suit  which  is  diligently  prosecuted  (s.  7).  As  regards 
claims  to  easements,  it  adds  to  the  period  of  forty  years  the  time  wlien 
the  servient  tenement  was  held  for  life  or  under  a  lease  exceeding  three 
years  (s.  8). 

In  order  to  establish  a  right  under  the  Act  it  is  only  necessary  to 
show  that  the  benefit  claimed  has  been  actually  enjoyed  by  the  claimant 
(or  his  predecessors)  for  the  requisite  j>eriod  as  of  right  and  not  by  per- 
mission, and  that  the  right  claimed  is  one  which  could  have  a  legal 
origin  by  custom,  prescription,  or  grant  {Earl  de  la  Wait  v.  Miles,  1881, 
17  Ch.  D.  535). 

The  statute  does  not  extend  to  customary  rights  of  recreation 
{Mounsey  v.  Ismay,  1865,  3  H.  &  C.  486),  or  to  customary  rights  "  in 
gross"  at  all  {Shuttleioorth  v.  Lc  Flemimj,  1865,  19  C.  li.  X.  S.  687; 
[Mercer  v.  Denne,  [1904]  2  Ch.  534];  see  the  note  in  Gale  on  Ease- 
ments, 7th  ed.,  p.  184).  In  Moiinsey  v,  Jsniay,  supra,  Martin,  B.,  siiid : 
"What  we  tiiink  Lord  Tenterden  (the  draftsman  of  the  Act)  con- 
templated were  incorporeal  rights  incident  to  and  annexeil  to  property 
for  its  more  beneficial  and  profitable  enjoyment,  and  not  customs  for 
mere  pleasure."  It  has  also  been  determined  that  the  Act  does  not 
apply  to  rights  claimed  by  a  copyholder  to  be  exercised  on  his  own 
tenement  according  to  the  custom  of  the  manor  (Hanmer  v.  Chance, 
1865,  34  L.  J.  Ch.  413),  and  accordingly  the  custom  alleged  in  the  case 
cited  was  allowed  to  be  established  by  evidence  of  less  than  thirty  years' 
enjoyment. 

These  decisions  probably  leave  no  operation  to  the  Act  in  respect  of 
claims  by  custom,  other  than  the  claims  by  copyholdei's  to  rights  in  the 
waste  of  the  manor,  which,  as  already  pointed  out,  are  really  prescrip- 
tive, not  customary  rights.  In  some  cases,  however,  other  rights  have 
been  supported  as  customary  rights  within  the  Act.  P'or  instance,  a 
claim  for  the  tinners  and  nn'ners  of  Cornwall  to  wash  their  ore  in, 
and  cast  rubbish  into  streams  fiowing  by  or  through  the  workings 
{Carylon  v.  Lovcring,  1857,  1  H.  &  N.  784).  The  customs  pleaded  in  this 
case  were  held  to  be  good  as  such,  but  the  question  whether  the  Act 
applied  was  not  raised.  And  in  Pritchard  v.  Powell,  1845,  10  Q.  B.  589, 
a  claim  to  common  p^ir  cause  de  vicinage  by  custom  was  held  to  be 
within  the  Act. 

[Where  the  claimants  of  a  custom  to  dry  nets  on  a  particular  close 
adjoining  the  sea,  and  the  property  of  a  private  owner,  proved  user  of 
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the  close  for  the  purposes  of  the  custom  during  living  memory  (extend- 
ing over  seventy  years),  and  by  reputation  for  many  years  before  their 
birth,  it  was  held  that  the  onus  was  on  the  person  denying  the  custom 
to  demonstrate  the  impossibility  of  its  existence  in  the  time  of  Kichard  I. 
{Mercer  v.  Denne,  [1904]  2  Ch.  534).] 

See  further  as  to  the  Act,  Gale  on  Easements,  c.  4;  Goddard  on 
Easements,  6th  ed.,  pp.  29,  196  et  seq. 

B.  Usages. — Evidence  of  the  existence  of  customs  or  usages  in  a 
particular  trade  or  market  is  admissible  to  import  into  contracts  made 
with  reference  to  such  trade  or  market  incidents,  or  additional  terms, 
whicli  the  evidence  shows  to  be  usual,  provided  these  are  not  repugnant 
to  the  expressed  terms  of  the  contract ;  and  also  to  explain  the  meaning 
of  expressions  used  in  the  contract.  The  principle  upon  which  this 
evidence  is  admitted  is  that  the  parties  did  not  mean  to  express  the 
whole  of  the  contract  by  which  they  intended  to  be  bound,  but  to  con- 
tract with  reference  to  known  usages  {per  Parke,  B.,  in  Hutton  v.  Warren, 
1836,  1  Mee.  &  W.  466;  46  E.  E.  368).  Eminent  judges  have  often 
protested  against  the  adoption  of  a  principle  which  involves  a  departure 
from  the  actual  contract  made,  but  the  rule  has  long  been  definitely  settled 
(see  per  Lord  Denman  in  Trueman  v.  Loder,  1840,  11  Ad.  &  E.,  at  p. 
597 ;  52  E.  E.  451 ;  and  see  Humphrey  v.  Dale,  1858,  El.  B.  &  E.  1004; 
HutcJmison  v.  Tatham,  1873,  L.  E.  8  C.  P.  482).  The  leading  authority 
upon  this  rule  is  the  case  of  Wigglesivorth  v.  Dallison,  1779,  Doug.  201, 
and  the  notes  thereto  in  1  Smith,  L.  C.  In  the  case  cited  it  was  held 
that  a  tenant  was  entitled  by  the  custom  of  the  country  to  re-enter 
after  the  expiration  of  his  lease  in  order  to  take  a  waygoing  crop. 

1.  The  usage  need  not  be  ancient.  Trade  usages,  for  instance,  are 
constantly  coming  into  existence,  and  they  change  from  time  to  time. 
(See,  for  instance,  the  evidence  cited  in  the  judgment  in  Willans  v. 
Ayres,  1877,  3  App,  Gas.,  at  p.  143.)  They  are,  as  already  pointed  out, 
binding  on  parties,  because  the  parties  are  presumed  to  have  intended 
to  be  bound  by  them,  and  not,  as  in  the  case  of  the  custom  referred  to 
in  the  earlier  part  of  this  article,  as  being  law.  In  some  instances  very 
widespread  and  general  usages  do  become  received  into  the  law  (see  the 
judgment  of  Cockburn,  C.J.,  in  Goodvnn  v.  Robarts,  1875,  L.  E.  10  Ex., 
at  p.  351 ;  and  ante,  p.  271),  although  this  happens  less  often  now  than 
formerly,  but  mercantile  usages  which  have  frequently  been  proved  are 
sometimes  judicially  recognised  as  existing  facts,  without  evidence  of 
their  continued  existence  {Ex  parte  Poivcll,  1875, 1  Ch.  D.  501 ;  Ex  parte 
Turqnand,  1885,  14  Q.  B.  D.  636). 

2.  The  usage  must  be  general.  That  is  to  say,  it  must  be  the  rule 
in  all  cases  to  which  it  is  applicable,  and  where  it  is  not  expressly,  or  by 
implication,  excluded  by  the  parties  ( Wildy  v.  Stephenson,  1882,  C.  & 
E.  3  ;  Nelson  v.  Dahl,  1879,  12  Ch.  D.,  at  p.  576,^9cr  Jessel,  M.E. ;  Willans 
v.  Ayres,  1877,  3  App.  Gas,,  at  p.  145).  Evidence  of  a  number  of  instances 
in  which  the  alleged  usage  has  been  acted  upon  must  usually  be  given 
{Mackenzie  v.  Dunlop,  1856,  3  Macq.  H.  L.  Gas.  22) — that  is,  unless  the 
usage  is  judicially  recognised  (see  last  paragraph) — and  the  witnesses 
should  be  asked  whether  they  know  of  actual  instances  where  the  rule 
has  been  followed  in  disputed  cases  {per  Mathew,  J.,  in  Knight  v.  Cotes- 
worth,  1883,  G.  &  E.  48).  A  practice  which  is  merely  common,  but  is 
not  the  definite  and  binding  rule,  is  not  a  usage  to  \)&  imported  into  a 
contract,  or  referred  to,  to  govern  its  construction  {l.cc.  Abbott  v.  Bates, 
1874,  43  L.  J.  G  P.  150). 
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So  the  custom  of  the  landlord's  estate,  which  is  not  the  "  custom  of 
the  country,"  cannot  be  imported  into  an  agreement  of  tenancy,  unless 
it  is  shown  to  have  been  known  to  the  tenant  (  Womersley  v.  Dally,  1857, 
26  L.  J.  Ex.  219).  Even  if  it  was  so  known  the  case  would  not,  it  is 
submitted,  fall  within  the  principle  by  which  usages  are  incorporated, 
but  the  provision  of  the  custom  might  be  found  as  a  fact  to  have  been 
agreed  to  be  part  of  the  contract,  or  to  be  a  tacit  agreement  collateral 
to  it.  The  same  explanation  must  be  given  of  the  admission  of  evidence 
of  former  transactions  between  the  same  parties ;  it  goes  to  show  what 
they  intended  {Bourne  v.  Gatliff,  1844,  11  CI.  &  Fin.  45;  8  E.  II.  1019; 
65  11.  R.  11 ;  Cumming  v.  Shand,  1860,  5  H.  &  N.  95).  Such  admission 
is,  of  course,  subject  to  the  condition  that  evidence  must  not  be  repugnant 
to  the  contract  as  expressed  {Ford  v.  Yate.%  1841,  2  Man.  «&  G.  549 ;  58 
R.  R.  471,  and  see  below,  5  ). 

3.  The  usage  must  be  reasonable  {Pearson  v.  Scott,  1878,  9  Ch.  D. 
198;  Perry  v.  Barnctt,  1885,  15  Q.  B.  13.  388);  and  a  usage  which  alters 
the  nature  of  the  contract  is  unreasonable,  as,  for  instance,  if  it  enables 
the  other  party  to  settle  the  account  with  tlie  agent  of  the  contracting 
party  by  set-off  of  the  agent's  personal  debt  {Pearson  v.  Scott,  supra ;  see 
also  Robinson  v.  Mollett,  1874,  L.  R.  7  H.  L.  802,  cited  under  liiiOKER). 
But  if  a  party  knows  that  a  usage  prevails  in  a  particular  market,  and 
he  chooses  to  deal  there  either  pereonally  or  through  a  broker,  without 
expressly  excluding  it,  the  Court  would  be  very  rehictant  to  find  the 
usage  so  unreasonable  as  not  to  bind  him  (see  last  case  and  Perry  v. 
Barnett,  supra).  Evidence  may  be  given  to  show  that  a  usage  relied  on 
is  unreasonable  {Bottomley  v.  Forbes,  1838,  5  Bing.  N.  C.  128;  50  R.  R. 
629),  not  only  because  the  Court  may  decide  that  it  is  too  unreasonable 
to  be  imported  into  the  contract,  but  also  because  the  jury  may  decline 
to  find  the  existence  of  the  usage  as  a  fact  {I.e.).  But  if  the  parties  have 
agreed  to  incorporate  a  particular  usage  in  their  contract,  it  is  immaterial 
whether  the  usage  is  reasonable  or  not  {Stacart  v.  West  India  Steamship 
Co.,  1873,  L.  R.  8  Q.  B.  68,  362). 

4.  It  is  not  necessary  that  the  party  bound  should  have  known  of 
the  usage,  if  he  dealt  in  the  market  where  it  prevailed,  or  authorised  his 
agent  to  deal  there  {Sutton  v.  Tatham,  1839,  10  Ad.  k  E.  27;  50  R.  R. 
312;  Bayliffc  v.  Butterworth,  1847,  1  Ex.  Rep.  425).  The  statement  to 
the  contrary  in  Kirchner  v.  Venus,  1859,  12  Moo.  P.  C.  361;  14  E.  R. 
948,  is  incorrect  (see  Buckle  v.  Knoop,  1867,  I*  R.  2  Ex.  125;  Steamship 
Co.  Norden  v.  Dempsey,  1876,  1  C.  P.  D.  662;  see  1  Smith,  L.  C,  11th 
ed.,  545  ct  scq.). 

5.  The  usage  must  not  be  repugnant  to  the  expressed  terms  of  the 
contract,  or  to  a  necessary  implication  from  them  {Myers  v.  Sari,  1860, 
3  El.  &  El.  306) ;  for,  as  stated  in  the  passages  cited  at  the  top  of  this 
division  of  the  article,  evidence  is  only  admissible  upon  the  presumption 
that  the  parties  contracted  with  reference  to  it,  and  upon  the  assump- 
tion that  the  terms  of  the  contract  as  expressed  by  them  "  were  intended 
to  be  supplemented  by  all  tliose  general  and  varying  incidents  which 
a  uniform  usage  would  annex "  {Humphrey  v.  Dale,  1857,  7  El.  &  Bl. 
266;  El.  B.  &  E.  1004).  A  usage,  for  instance,  by  which  a  warranty  of 
"  prime  bacon "  means  "  bacon  with  an  average  taint,"  is  bad,  because 
it  contradicts  the  contract  {Yates  v.  Pym,  1816,  6  Taun.  446;  16  R.  R. 
653 ;  see  also  Htdchinson  v.  Tatham,  1873,  L.  R.  8  C.  P.  482).  A  great 
number  of  decisions  as  to  what  is  a  repugnancy  or  inconsistency  within 
the  meaning  of  this  condition  are  collected  in  the  note  in  Smith's  Lead- 
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ing  Cases ;  in  the  Appendix  to  Chalmers  on  Sale ;  in  Balfour  Browne  on 
Customs,  pp.  60-62;  and,  as  regards  agricultural  customs,  in  Woodfall, 
Landlord  and  TenaiU,  and  Dixon,  Law  of  the  Farm.  Some  examples  are 
given  below. 

The  usage  may  add  terms  to  the  contract,  bat,  if  it  is  in  writing, 
only  provided  they  are  incidental  to  its  expressed  provisions  {Philips  v. 
Briard,  1856,  1  H.  &  N.  21).  For  instance,  a  term  to  give  a  tenant  a 
waygoing  crop  (  Wigglesioorth  v,  Dallison,  supra),  or  to  allow  a  discount 
for  cash  {Brown  v.  Byrne,  1854,  3  El.  &  Bl.  703),  or  to  make  iron 
warrants  pass  by  delivery  free  of  the  vendor's  lien  {Merchant  Banking 
Co.  V.  Phoenix  Bessemer  Co.,  1877,  5  Ch.  D.  205).  This  is  the  most 
common  operation  of  an  incorporated  usage.  The  Statute  of  Frauds, 
where  the  contract  falls  within  it,  does  not  exclude  this  evidence 
{Humphrey  v.  Dale,  infra). 

It  may  negative  or  vary  any  incident  attached  by  law  to  the  contract, 
which  may  be  varied  by  agreement  (Sale  of  Goods  Act,  1893,  s.  55). 

It  may  add  the  liability  of  a  new  party,  e.g.  that  of  the  broker 
{Humphrey  v.  Dale,  1857,  7  EI.  &  Bl.  266 ;  El.  B.  &  E.  1004).  See 
Broker, 

It  may  attach  a  special  meaning  to  terms  employed,  e.g.  that  the 
"Baltic"  includes  the  Gulf  of  Finland  ( f/T^^c  v.  Warlters,  1812,  3  Camp. 
16 ;  13  K.  K.  737),  or  that  "  1000  "  rabbits  means  "  1200  "  {Smith  v. 
Wilson,  1832,  3  Barn.  &  Adol.  728;  37  E.  E.  536).  See  the  very 
numerous  instances  collected  in  the  authorities  referred  to  above.  But 
words  of  "  general  import "  cannot  be  so  interpreted  as  to  bear  a  mean- 
ing inconsistent  with  their  natural  signification,  e.g.  the  words  300 
"  more  or  less  "  to  mean  so  much  as  345  {Gross  v.  Eglin,  1831,  2  Barn. 
&  Adol.  106;  36  E.  E.  498);  or  "cargo  "  to  include  steerage  passengers 
{Lewis  V.  Marshall,  1844,  7  Man.  &  G.  729 ;  66  E.  E.  777).  But  in 
Alcock  V.  Leeuiv,  1883,  C.  &  E.  98,  Mathew,  J.,  admitted  evidence  that 
"  say  about  5000  barrels "  meant  as  much  as  10  per  cent,  excess ;  and 
in  Myers  v.  Sari,  1860,  3  El.  &  El.  306,  the  Court  of  Queen's  Bench  held 
that  evidence  to  show  that  "  weekly  account "  in  a  building  contract 
meant  "  an  account  of  day  work  and  materials  expended  on  alterations." 
But  usage  cannot  attribute  to  words  which  have  a  definite  statutory 
meaning  any  other  meaning,  e.g.  to  vary  the  statutory  weights  or 
measures  {Nohle  v.  Durrell,  1789,  3  T.  E.  271 ;  Synith  v.  Wilson,  1832, 
3  Barn.  &  Adol.  728 ;  37  E.  E.  536). 

6.  Usage  cannot  alter  or  control  the  law,  for  instance,  by  making  an 
instrument  negotiable  {Croueh  v.  Crklit  Foneier,  1873,  L.  E.  8  Q.  B.  374), 
or  by  disregarding  the  provision  of  Leeman's  Act  relating  to  the  sale  of 
bank  shares  {Perry  v.  Barnett,  1885, 15  Q.  B.  D.  388).     See  Bank  Shares. 

7.  If  the  contract  is  in  writing,  evidence  cannot,  it  appears,  be  given 
of  a  parol  agreement  to  exclude  the  incorporation  into  it  of  a  customary 
incident  (1  Smith,  L.  C,  577 ;  Fawkes  v.  Lamh,  1862,  31  L.  J.  Q.  B.  98). 

In  addition  to  the  text-books  referred  to  above,  see  also  Ruling  Cases 
{s.v.  "  Custom ") ;  Balfour  Browne,  Usage  and  Custom ;  and  Wood, 
Mercantile  Agreements;  and,  for  American  law,  Lawson,  Usages  and 
Customs. 

Custom  of  the  Country. — The  agricultural  customs  and  usages  of  a 
district,  with  reference  to  which  farm  leases  and  tenancies  are  inter- 
preted (see  above,  B.),  are  compendiously  described  as  the  custom  of  the 
country.  Such  customs  relate  chiefly  to  modes  of  cultivation  and  com- 
pensation for  improvements  on  quitting.     As  regards  the  latter,  the 
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Agricultural  Holdings  Act,  1883,  s.  57,  provides  that  the  tenant  shall 
not  be  entitled  to  claim  compensation  by  custom  or  otherwise  than  in 
manner  authorised  by  the  Act  in  respect  of  any  improvement  for  which 
he  is  entitled  to  compensation  under  the  Act ;  but  where  he  is  not 
entitled  to  compensation  under  or  in  pursuance  of  the  Act,  he  may 
recover  it  under  any  custom  as  if  the  Act  had  not  been  passed.  The 
Act  contains  a  general  saving  of  customs  (s.  60).  See  generally  as  to 
customs  of  the  country,  Woodfall,  Landlord  and  Tenant ;  Dixon,  Law 
of  the  Farm  ;  and  the  Parliamentary  and  other  Reports  referred  to  in 
these  treatises. 

Customary  Freeholds. — A  species  of  copyholds,  some- 
times called  privileged  copyholds,  which  have  this  characteristic,  that 
although  parcel  of  a  manor  and  held  according  to  the  custom  thereof, 
they  are  not  expressed  to  be  held  at  the  will  of  the  lord.  At  one  time 
it  was  considered  that  persons  holding  according  to  this  tenure  were 
freeholders  in  every  respect  but  this,  that  they  were  subject  to  the 
customs  of  the  manor  under  which  they  held  their  freehold ;  but  it  has 
now  been  long  settled  that  the  freehold  is  in  the  lord,  and  that  in  the 
absence  of  custom  (the  onus  of  establishing  which  is  on  the  tenant)  the 
tenant  has  no  right  to  work  minerals  (Duke  of  Portland  v.  Hill,  1866, 
L.  K.  2  Eq.  765 ;  Elton,  Law  of  Cojyj/holds,  1893  ed.,  pp.  2-6 ;  Scriven, 
Copi/holds,  1896  ed.,  pp.  14  et  scq.).  They  are  to  be  distinguished  from 
ancient  freeholds  of  the  manor  where  the  freehold  is  in  the  tenant,  and 
which  are  sometimes  inaccurately  spoken  of  as  customary  freeholds 
(Scriven,  Copyholds,  supra). 

Customary  Rig'htS. — An  agreement  for  the  lease  of  a  farm 
contained,  inter  alia,  this  chiuse,  "  The  landlord  reserves  to  himself  all 
customary  rights  and  reservations,  such  as  liberty  to  cut  and  plant 
timber,  search  for  and  work  mines  or  minerals,  etc.,  allowing  the  tenant 
for  any  reasonable  damage  that  may  accrue."  In  Parkei'  v.  Tasiocll, 
1858,  2  De  G.  &  J.  559;  44  E.  K.  1106,  it  was  held  by  Lord  Chelms- 
ford, L.C.,  that  this  stipulation  was  not  void  for  uncertainty ;  that  it  was 
capable  of  being  construed  with  reasonable  certainty  by  reference  to 
the  custom  of  the  country. 

Customs. 
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The  word  "  Customs,"  with  reference  to  duties  and  charges  on  the 
importation  and  exportation  of  articles  of  commerce,  is  one  of  consider- 
able antiquity. 
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The  first  consolidation  of  the  customs  laws  (as  distinct  from  rates 
and  duties)  was  completed,  after  several  years'  labour,  in  1823;  prior  to 
that  there  had  been  something  like  a  thousand  Acts  in  force.  Between 
the  first  and  fifty-third  year  of  the  reign  of  George  in.,  thirteen  hundred 
laws  of  customs  were  passed.  The  Acts  of  1823  swept  away  all  the 
Acts  which  [had  accumulated  for  five  hundred  and  fifty  years,  viz.,  from 
the  year  1275  (3  Edw,  i.)  to  1825.  There  have  been  several  consolida- 
tions since. 

Scotland  and  Ireland. —  Up  to  the  Union  of  Scotland  with  England 
in  1707,  the  revenues  of  the  two  kingdoms  were  distinct,  and  the 
customs  duties  more  or  less  dissimilar ;  but  upon  that  Union  the  duties 
in  the  former  country  were  assimilated  to  those  of  England.  At  the 
Union  of  Ireland  with  Great  Britain  in  1801,  certain  "countervailing" 
or  "  Union "  duties,  imposed  on  goods  passing  between  the  countries, 
were  granted  until  1824.  Ireland  retained  its  own  tariff  up  to  that  date, 
when  the  duties  were  assimilated  to  those  of  Great  Britain,  and  the 
Union  duties  finally  ceased.  It  was  considered  that  the  state  of  Ireland 
at  the  time  of  the  Union  rendered  an  interval  of  some  years  necessary 
before  that  part  of  the  United  Kingdom  could  be  justly  required  to 
contribute  to  the  common  expenditure  at  the  same  rates,  or  by  the  same 
modes  of  taxation,  as  Great  Britain. 

At  present,  customs  duties  all  over  the  United  Kingdom  are  the 
same ;  and  the  customs  revenue  is  derived  exclusively  from  duties  on 
imported  commodities;  a  duty  on  exported  coal  existed  from  1901,  Ijut 
was  repealed  in  1906. 

It  is  almost  needless  to  state  that  the  chief  port  of  the  Customs 
system  of  the  United  Kingdom  is  London ;  and  there  is  mention,  so  far 
back  as  A.D.  979,  in  the  reign  of  King  Ethelred,  of  tolls  for  various 
purposes  being  taken  at  Billynggesgate. 

Mode  of  Management. — As  regards  the  management  of  the  customs, 
in  early  times  they  were  farmed,  or  tlie  right  of  levying  them  was  let 
or  sold,  to  some  enterprising  merchant,  or  some  royal  favourite,  for  a 
specified  annual  sum,  and  occasionally  as  recompense  and  in  repayment 
of  a  loan  to  the  sovereign  in  emergencies. 

The  pernicious  practice  of  farming  out  the  revenue  could  not,  of 
course,  last.  As  commerce  increased  and  the  mercantile  classes  acquired 
strength  and  influence,  the  exactions  and  vexations  of  the  "  farmers " 
became  more  and  more  oppressive  and  intolerable ;  and  towards  the 
end  of  the  seventeenth  century  the  customs  were  definitely  taken  out 
of  farm  and  their  collection  transferred  to  a  Board  of  Commissioners. 

There  are  now  three  such  commissioners  (there  being  a  power  to  the 
Crown  to  appoint  five),  with  an  advisory  Legal  Department. 

The  present  main  charter  of  customs  laws  is  the  existing  Customs 
Consolidation  Act  of  1876,  39  &  40  Vict.  c.  36,  preceded  by  the  Tariff 
Act  of  the  same  session,  c.  35.  To  these  two  Acts  there  have,  in  the 
intervening  twenty  years,  been  added  numerous  amendment  Acts. 

As  may  naturally  be  supposed,  these  Acts  point  mainly  to  the 
security  and  collection  of  the  revenue  of  customs ;  but  there  are  various 
other  matters  falling  to  the  daily  work  of  the  officers  of  customs,  which 
these  Acts  cover.  The  officers  of  customs  are,  as  they  have  been  called 
in  Parliament,  the  "  police  of  the  ports ; "  and  it  devolves  on  them  to 
prevent  the  advent  into  the  United  Kingdom  of  anything  which  the 
law  prohibits  or  allows  only  on  certain  conditions,  and  the  departure  of 
anything  similarly  placed  under  legal  restriction. 
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Revenue  and  Tariffs. — Taking,  however,  the  question,  first,  of  the 
revenue,  it  is  to  be  noticed  that  this  large  revenue,  now,  in  round  figures, 
thirty-five  millions,  is  raised  from  a  very  few  commodities,  the  free 
trade  policy  of  the  country  having  led  to  a  reduction  in  the  articles 
included  in  the  tariff  as  liable  to  duty  of  about  twelve  hundred  to 
twelve,  with  the  abolition  of  all  cul  valorem  duties,  and  the  difficulties 
surrounding  that  question. 

The  duties  on  articles  remaining  in  the  tariff  are  imposed  solely 
for  revenue  (without  any  exception)  in  accordance  with  the  entire 
principles  of  free  trade.  They  are  imposed  either  on  articles  which 
cannot,  or  are  not  allowed  to,  be  produced  in  the  United  Kingdom, 
the  duty  on  which  cannot  therefore  have  a  protective  tendency;  or 
on  articles  which  can  be  produced  in  the  United  Kingdom,  for  tlie 
purpose  of  countervailing  a  corresponding  excise  duty  on  similar 
goods  there  produced.  Of  the  first  character  are  wine,  what  are 
known  generally  as  the  "  break  fast- table  drinks"  —  tea,  cofiee,  and 
cocoa — dried  fruits,  and  tobacco,  which  is  not  allowed  to  be  grown 
in  the  United  Kingdom,  Of  the  latter  class  are  spirits,  beer,  and 
playing  cards. 

There  are  various  other  items  enumerated  in  tlie  tariff,  but  they 
merely  find  place  there  in  respect  of  spirit,  and  are  taxed,  upon  a 
calculation  of  the  most  minute  kind,  for  the  spirit  which  they  contain, 
or  which  has  been  used  in  their  manufacture. 

The  last  considerable  reduction  was  made  by  the  Budget  Act  of 
the  year  18G0,  following  upon  the  Anglo-French  Treaty,  when  the 
articles  enumerated  were  reduced  from  42H  to  142;  and  they  have 
since  been  gradually  diminished.  Notable  abolitions  were  the  sugar 
duties  in  1874  (since  restored  in  modifietl  form),  and  the  plate  dutv 
in  1890. 

Collection  of  Revenue. — Such  being  the  very  reduced  tariff  of  the 
United  Kingdom,  we  pass  to  the  question  of  how  the  laws  stand 
which  are  enacted  to  secure  and  simplify  the  collection  of  the  duties. 
This  may  be  divided  into  two  heads— (a)  The  prosecution  and  punish- 
ment of  offenders  against  the  revenue;  {b)  the  wareiiousing  system, 
whereby  payment  of  duty  may  be  susjKjnded  until  need  for  actual  use 
or  consumption  arrives ;  or,  if  it  should  be  so,  l^ecomes  ultimately  non- 
payable,  upon  a  decision  to  export  the  goods  to  a  foreign  destination. 

(rt)  Prevention  ami  Punishment  of  Offences. — As  to  {a)  the  prevention 
and  punishment  of  oflenders  against  the  revenue,  although,  under  the 
present  very  reduced  tarifl"  of  this  kingdom,  smuggling  oflences  have 
subsided  into  comparatively  small  dimensions,  there  is  yet  a  consider- 
able inducement  to  tbis  illegal  traffic,  and  it  is  still  much  more  largely 
attempted  than  is  generally  supposed.  The  number  of  seizures  of 
contral)and  goods  amounts,  roughly,  to  6000  annually. 

As  lias  been  shown,  the  dutiable  articles  which  still  remain  in  the 
tariff  are  comparatively  few ;  and,  as  regards  the  majority  in  number 
of  those  which  do  remain,  the  duty  is  not  large  in  comparison  with  the 
value  of  the  article  itself,  so  that  illegal  traffic  in  them  is  not  worth  the 
risk,  and  is  seldom,  if  ever,  attempted. 

As  regards  three  articles,  however,  the  duty  still  retained  is 
sufficiently  high  to  tempt  illicit  trade;  and,  as  to  one  of  them,  it  is  so 
high  that  such  illicit  action  is  almost  invited ;  indeed,  the  duty  on  that 
article  is  now  at  a  point  beyond  which  it  could  not  well  go  further 
without  breach  of  one  of  the  fundamental  rules  of  import  duty,  that 
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it  must  not  be  so  high  as  to  force  smugghng  on  the  public  mind  by 
the  aUurement  of  large  profit. 

The  articles  in  this  category  are,  as  regards  primary  taxation,  spirits 
and  tobacco;  the  former  produces  an  average  revenue  of  about  four 
millions  a  year,  the  latter  of  about  thirteen  millions.  On  the  former 
the  duty  is  beyond  the  average  value  of  the  goods ;  while,  on  the  latter, 
the  one  most  conducive  to  smuggling,  the  duty  is,  taking  the  various 
kinds  all  round,  at  the  ratio  of  four  times  the  value  of  the  goods. 

The  third  article  is  one  merely  taxed  as  subsidiary  to  the  duty  on 
sugar,  namely,  saccharin,  a  chemical  product  which  is  five  hundred  times 
sweeter  than  sugar,  and  has  to  be  taxed  at  a  correspondingly  high  rate,  so 
as  to  prevent  its  being  used  to  displace  sugar,  and  the  duty  upon  it.  The 
illicit  importations  of  this  article  have  been  somewhat  numerous  since 
the  duty  was  imposed,  and  heavy  penalties  have  been  incurred.  There 
is  a  process,  moreover,  of  de-sweetening  the  article,  pending  importation, 
and  restoring  the  sweetness,  by  easy  methods,  afterwards;  and  these 
attempts  require  most  careful  watching. 

These  high  taxes,  as  may  be  seen  at  a  glance,  offer  great  induce- 
ments to  breaches  of  the  laws  of  customs  revenue,  and,  no  doubt, 
many  acts  of  illicit  trade  in  them  pass,  of  necessity,  undiscovered. 
But  very  many  are  detected;  and  about  fifteen  hundred  prosecutions 
in  the  year,  with  very  few  failures,  mark  the  work  and  diligence  of 
the  Customs  authorities  in  preventing  and  punishing  offences  under 
this  head. 

The  powers  of  the  Board  of  Customs  to  prevent  and  deal  with  these 
offences  are,  as  indeed  they  are  bound  to  be,  very  wide ;  and  it  may  be 
interesting  to  state  exactly  what  they  are.  They  may  be  divided  into 
three  heads — (1)  Precautionary  powers ;  (2)  Powers  m  re^?i;  (3)  Powers 
in  personam. 

(1)  Precautionary  Powers — Bight  of  Search. — The  chief  precautionary 
power  is  the  right  of  search.  This  right  applies  to  all  importing  vessels 
of  every  kind,  and  a  distinct  statement  of  very  old  date  in  the  statute- 
book,  and  still  repeated  in  the  existing  law,  extends  it  even  to  vessels 
commissioned  by  His  Majesty,  or  by  any  foreign  State. 

It  also  applies,  as  a  matter  of  course,  to  all  imported  goods  of  any 
size  or  description,  and  whether  cargo,  baggage,  or  stores ;  and  also  in 
order  to  guard  against  the  re-landing  of  dutiable  goods  exported  from 
the  warehouses,  or  upon  drawback  (to  be  hereafter  explained),  it  extends 
to  all  exporting  ships  of  commerce,  and  to  all  goods  or  packages  of  any 
kind  shipped  or  brought  for  shipment  at  any  place  in  the  United 
Kingdom. 

As  a  corollary  to  this  right  it  is  provided,  and  follows  necessarily, 
that  vessels  liable  to  search,  and  endeavouring  to  evade  that  obligation, 
may  be  chased,  and,  if  not  stopping  to  a  signal  gun,  may  be  fired  at  or 
into. 

The  right  of  search  also  extends  to  persons  on  board  of,  or  who  may 
have  landed  from,  any  vessel  or  boat,  subject  to  the  provisions  that  the 
officer  must  be  able,  if  necessary,  to  show  good  reason  to  suppose  that 
the  person  he  searches  is  carrying  or  has  any  uncustomed  or  prohibited 
goods  about  him ;  and  that  the  person  proposed  to  be  searched  may,  if 
he  prefers  it,  demand  to  be  taken,  with  all  reasonable  despatch,  before 
a  justice,  or  before  a  collector  or  other  superior  officer  of  customs,  who 
shall  decide  whether  there  is  reasonable  ground  for  search  or  not. 

As  to  premises  and  things  inland,  houses  are  liable  to  search;   but 
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they  cannot,  like  vessels,  be  entered  by  officers  of  customs  merely  by 
virtue  of  uniform.  In  order  to  enter  and  search  a  house  an  officer 
must  be  armed  with  a  warrant  from  a  justice  of  the  peace,  or  with  a 
document  emanating  from  the  High  Court  of  Justice,  and  issuable  by 
the  commissioners,  or  collector,  or  chief  officer  of  customs,  and  called 
a  "writ  of  assistance."  Armed  with  such  authority,  an  officer  may 
enter  a  house  in  the  daytime,  and  when  there  may  break  open  doors, 
chests,  trunks,  and  packages.  Carts,  waggons,  and  other  conveyances 
may  be  stopped  and  examined  anywhere  upon  reasonable  suspicion  or 
probable  cause. 

Limitation  of  Size  of  Packages  and  of  Vessels. — After  the  right  of 
search,  an  important  factor  in  preventing  smuggling  is  the  limitation  of 
the  size  of  vessels  which  may  be  used  in  carrying  dutiable  goods,  of  the 
packages  in  which  highly  dutiable  goods  may  be  imported  and  exported, 
and  also  as  to  small  vessels  generally,  the  uses  to  which  they  may  be  put. 

The  Commissioners  of  Customs  have  power,  as  to  all  vessels  not 
exceeding  100  tons  burden,  to  make  orders  prescribing  the  limits  within 
which  the  same  may  be  employed,  the  mode  of  navigation,  and  the 
like ;  if  armed,  the  nature  of  the  armament,  and,  generally,  such  terms, 
particulars,  and  restrictions  as  the  commissioners  may  think  fit.  In 
addition,  it  is  prescribed  by  statute  that  no  ship  of  less  than  40  tons 
burden  shall  import  spirits  (except  perfumes  and  such  like),  nor,  except 
under  special  license  from  the  commissioners,  any  ship  of  less  than  120 
tons,  tobacco ;  and  no  dutiable  goods  at  all  are  to  be  exported  from 
warehouse,  or  upon  drawback,  in  any  sliip  of  less  than  40  tons. 

No  foreign  spirits  (except  as  aforesaid)  may  be  imported  in  casks 
or  other  vessels  of  less  content  than  nine  gallons ;  nor  in  bottles,  glass, 
or  stone,  unless  properly  packed  in  cases  as  cargo.  No  tobacco,  includ- 
ing in  that  term  cigars,  cigarettes,  and  snuff,  may  be  imported,  unless 
in  whole  and  complete  packages  of  not  less  than  80  lbs.  gross  weight. 
Any  spirits  or  tobacco  imported  contrary  to  the  above,  even  to  the 
smallest  quantity  for  personal  use,  are,  in  strictness,  illegal ;  and,  where 
allowed,  in  personal  baggage,  or  for  trade  samples,  it  is  merely  an  ex 
gratid  permission  to  suit  public  convenience. 

And  as  to  Places  of  Landing. — No  goods  of  any  kind  may  be  landed 
(and  if  for  that  purpose  they  are  water-borne  in  lighters  it  must  be 
under  bond),  except  at  specified  places,  in  prescribed  hours,  and  uniler 
official  supervision ;  and  export  goods,  especially  those  from  wareliouse, 
or  upon  drawback,  must  be  laden  also  with  similar  limitation  as  to 
place,  time,  and  supervision.  Places  for  landing  and  lading  goods  are 
either  sufierance  wharves,  or  quays  or  docks,  authorised  by  the  com- 
missioners, and  under  bond ;  or  places  specially  appointed  under 
Treasury  warrant,  and  exempt  from  bond,  called  "  legal  (juays,"  or 
places  authorised  by  Act  of  Parliament,  or  by  reason  of  special 
security  of  surroundings,  or  resting  on  prescriptive  right. 

(2)  Poioers  in  rem. — The  powers  of  the  Board  of  Customs,  in  rem, 
are  of  a  drastic  nature,  and  although  it  would  be  very  difficult  to  guard 
the  revenue  without  them,  they  could  only  be  properly  wielded  with 
great  moderation  and  forbearance. 

It  goes  almost  without  saying  that  all  prohibited  goods — all  dutiable 
goods  passed  into  use  without  being  "  customed,"  as  the  phrase  is,  or,  in 
other  words,  without  duty  paid — and  all  goods  to  wliich  restrictions  on 
importation  apply,  imported  in  disregard  thereof,  are  liable  to  seizure, 
and  in  due  course  to  forfeiture  to  the  Crown. 
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But  the  power  of  forfeiture  goes  beyond  the  goods  themselves ;  it 
goes  to — 

(a)  The  packages  in  which   the  same   are   found,  and  to  all  the 

contents  thereof;  so  that,  in  point  of  strict  law,  for  instance, 

a  handsomely  mounted  dressing-bag  may  be  forfeited  absolutely 

for  a  handful  of  cigars  concealed  and  discovered  in  it ; 

(h)  To  all  carts,  boats,  and  other  conveyances  used  in  any  way  in 

landing  or  conveying  the  forfeitable  goods ; 
And  lastly,  and  most  especially — 

(c)  To  the  importing  ship  itself,  as  to  which  the  law  is  as  follows : — 
If  British,  within  three  leagues,  or  if  not  British,  within  one 
league,  liable  as  follows : — 

A  ship  of  any  size  if  constructed,  or  having  structural 

provision,  for  smuggling. 
A  ship,  under  250  tons  burden,  with  or  having  had  on 
board  the  highly  dutiable  articles,  spirits  or  tobacco, 
in  illegal  sized  packages. 
Ships  of  250  tons  burden  and  upwards  offending  as  to 
the  highly  dutiable  articles  may  be  fined  by  the 
Commissioners  of  Customs  to  the  extent  of   £50 
under  special  provisions,  or  in  exceptional  cases  to 
the  extent  of  £500  by  a  Court. 
As  to  Seizure  and  Forfeiting. — The  power  of  seizure  and  forfeiture  is 
made  an  easy  weapon  in  the  hands  of  the  Board  of  Customs  by  the  fact 
that,  under  laws  of  long  standing,  the  initiative  of  bringing  the  question 
of  the  legality  of  seizure,  in  any  case,  under  the  purview  of  a  Court, 
rests  not  with  the  Crown,  but  with  the  owning  subject. 

If  the  seizure  is  not  made  in  the  presence  of  the  offender,  tlie  seizing 
officer  must  give  notice  in  writing  of  it  to  the  owner  or  master ;  but 
subject  thereto  the  work  of  the  Crown  ceases  upon  the  seizure  itself, 
and  the  forfeiture  becomes,  ipso  facto,  absolute,  unless  the  owner  or 
master  gives,  within  one  calendar  month,  notice  in  writing  that  he  dis- 
putes the  legality  of  the  act.  If  such  last-mentioned  notice  is  given, 
the  Crown  has  to  bring  the  case  into  Court — either  magisterial  or  High 
Court  of  Justice — and  apply  for  an  order  confirming  its  action ;  but  such 
resistance  is  very  rare,  and,  practically,  the  act  of  seizure  is  regarded  and 
operates  as  a  decision  of  condemnation. 

While,  however,  these  powers  may  appear  to  be  very  stringent,  it 
may  be  stated  that  the  Board  have  statutory  authority  to  deal  with  any 
seizure  which  their  officers  may  make,  in  the  amplest  manner  as  to 
restoration,  release,  or  partial  condemnation,  by  acceptance  of  a  modified 
payment.  And,  as  a  matter  of  fact,  the  forfeiture  of  anything  but  the 
actually  offending  goods  themselves  is  a  power  most  cautiously  exercised. 
It  is  so  especially  as  to  ships  ;  rarely  is  a  ship  entirely  forfeited,  unless  it 
is  one  which  habitually  offends ;  or  unless  it  is  a  case  where  a  responsible 
officer  of  the  vessel  is  the  individual  chiefly  to  blame.  Where  punish- 
ment is  inflicted  it  seldom  goes  beyond  a  fine  proportioned  to  the  value 
of  the  ship ;  and  in  almost  every  case  her  freedom  for  commercial  use  is 
permitted  without  delay,  by  acceptance  of  a  reasonable  deposit  in  money 
to  await  the  Board's  decision. 

(3.)  Foivers  in  personam. — The  powers  of  the  Board  in  2Jersonam,  or 
against  persons  who  have  actually  committed  offences  against  the 
revenue  of  customs,  follow  consistently  the  powers  of  seizure.  This 
division  of  the  subject  may  be  conveniently  taken  under  two  heads 
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— (a)  The  persons  liable ;  (b)  The  amount  of  punishment  and  modes  of 
procedure. 

Persons  Liable. — As  to  (a),  all  persons  are  liable  who  import,  or  bring, 
or  unship,  or  deliver  from  a  quay  or  wareliouse,  or  harbour,  keep,  or 
conceal,  any  prohibited,  or  restricted,  or  uncustomed  goods  contrary  to 
the  laws,  or  who  aid  in  so  doing;  and  the  words  of  the  Act,  besides 
specifying  these  offences,  go  further,  and  make  liable  every  person  who 
deals  with  goods  in  any  way  with  intent  to  defraud  His  Majesty  of  any 
duties  thereon,  or  who  is  knowingly  concerned  in  any  fraudulent  evasion 
of  duties  of  customs,  or  in  any  way  acts  contrary  to  the  customs  laws ; 
and  persons  detected  in  any  such  offences  may  be  "  detained  "  or  arrested 
without  a  warrant.  Masters  of  vessels  and  other  persons  are,  moreover, 
liable  who  neglect  customs  requirements  of  a  documentary  character, 
whether  for  revenue  or  statistical  purposes.  Masters  also  are  liable  who 
do  not  "  bring  to  "  at  the  proper  stations,  or  who  do  not  properly  accom- 
modate the  revenue  officers ;  and  so  also  is  any  person  on  board  a  vessel 
or  landing  from  it,  who  opposes  or  obstructs  an  officer  in  the  execution 
of  his  duty,  or  rescues  or  attempts  to  rescue  goods  or  persons.  The 
assembly  of  three  or  more  persons  for  the  purpose  of  illegal  unshipment, 
or  the  procuring  such  assembly,  or  being  armed  or  disguised  for  smugglings 
purposes,  remain  as  offences  still  specified  for  heavy  pecuniary  punish- 
ment, and,  as  to  some  of  them,  for  sentences  of  imprisonment. 

There  is  one  other  class  of  offenders  who  must  be  specially  mentioned, 
as  the  power  to  deal  with  them  constitutes  an  exceptional  weapon  in  the 
hands  of  the  Commissioners  of  Customs.  It  is  a  provision  of  long  stand- 
ing, and  has  recently  been  the  subject  of  statutory  modification.  Given 
a  ship  liable  to  seizure,  that  is  to  say,  for  smuggling  construction,  or 
because  of  illicit  carrying  of  spirits  or  tobacco  unowned,  and  "every 
person  who  shall  be  found  or  discovered  to  have  been  on  board  "  that 
ship,  whether  of  the  crew  or  the  passengers,  is  liable  to  arrest,  and 
upon  simple  proof  of  having  been  so  found  or  discovered,  to  conviction 
in  a  penalty  named  at  £100.  This  at  firat  reads  as  a  very  arbitrary 
power,  and  as  implying,  contrary  to  the  spirit  of  English  law,  a  pos- 
sibility of  punishment  without  proof  of  criminal  knowledge,  ancl  as 
involving  an  innocent  public  in  liabilities  of  which  they  move  al)Out 
in  perfect  ignorance. 

The  power  is  rarely  exercised,  in  less  indeed  that  2  per  cent,  of  the 
customs  prosecutions;  and  it  has  been  recently  modified  by  50  &  51 
Vict.  c.  7  (the  Customs  Amendment  Act,  1887),  which  has  enacted 
"  that  no  person  shall  be  liable  on  conviction  "  under  the  section  relating 
to  this  matter,  "  unless  there  shall  \ie  reasonable  cause  to  believe  that 
such  person  was  concerned  in,  or  privy  to,  the  illegal  act  or  thing  proved 
to  have  been  conmiitted." 

Punishment  and  Procedure. — With  regard  to  heading  {h),  customs 
offences  stand  in  an  ambiguous  position.  The  punishment  for  them  was 
originally  a  penal  debt  to  the  Crown,  followed,  as  debts  then  were,  by 
imprisonment  until  payment  or  pardon ;  and  the  procedure  was  by 
quasi-civil  action  in  the  Court  of  Exchequer — a  process  of  a  somewhat 
peculiar  character  which  still  continues,  and  is  occasionally  used,  as  will 
be  presently  mentioned. 

Magisterial. — The  inconvenience  of  this  process,  however,  for  small 

and  oft-recurring  offences,  and  the  general  leaning  towards  the  extension 

of  magisterial  jurisdiction,  led  to  statutory  provisions  in  the  years  1853 

and  1876,  enabling  justices  in  petty  sessions  to  deal  with  offences  against 
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the  laws  of  the  customs,  in  accordance  with  a  process,  formalities,  and 
powers  of  punishment  prescribed  in  those  laws.  In  cases  of  petty 
smuggling,  the  magistrate  had  power  to  inflict  the  prescribed  penalty, 
and  if  it  was  not  paid,  to  adjudge  a  short  term  of  imprisonment ;  but, 
in  all  cases  of  any  magnitude  as  to  spirits  and  tobacco,  the  case  was 
remanded  for  the  opinion  of  the  Commissioners  of  Customs  as  to  what 
penalty,  whether  treble  duty-paid  value  of  the  goods,  or  £100,  should 
be  sued  for ;  and  when  this  was  decided  according  to  the  character  of 
the  offence,  the  magistrate  had  no  power  (except  in  special  circumstances) 
to  pronounce  a  term  of  imprisonment,  but  only  to  adjudge  payment  of 
the  penalty,  and,  in  default  thereof,  imprisonment  until  payment  or 
pardon,  the  duration  of  such  imprisonment  resting  (subject  to  some 
statutory  limit)  with  the  Board  of  Customs,  under  control  of  the 
Treasury. 

With  the  exception  of  points,  mainly  formalities,  there  was  no  great 
difference  between  the  process  under  the  magisterial  law  as  contained 
in  the  Customs  Act,  and  that  in  the  ordinary  law  of  summary  pro- 
cedure ;  but,  when  in  the  years  1879  and  1881  Acts  were  passed  amend- 
ing the  general  summary  procedure  of  England  and  Scotland,  especially 
as  to  pecuniary  and  other  punishments,  it  was  thought  desirable  to  bring 
revenue  cases  within  the  general  law  of  such  procedure. 

This  was  eifected  by  the  Summary  Jurisdiction  (England)  Act,  1879, 
and  the  Summary  Jurisdiction  (Scotland)  Act,  1881 ;  and  by  these  Acts 
there  was  conferred  upon  the  magistrate  the  power,  in  all  cases  of  first 
offence,  to  mitigate  the  penalty  to  any  extent,  and,  subject  to  fixed 
limits,  to  adjudge  in  all  cases  the  precise  sentence  in  default  of  payment. 

Infiidion  of  Sentences. — The  infliction  of  sentence  by  the  magistrates, 
however  desirable  it  may  be  on  various  grounds,  has  led  to  one  disad- 
vantage which  was  previously  avoided.  Under  the  old  system  the 
sentences  throughout  the  kingdom,  being  adjusted  by  a  central  Board, 
were,  so  far  as  any  system  can  be,  uniform  and  commensurate.  They 
now  vary,  of  course,  according  to  the  views  on  such  offences  of  the 
different  benches  or  presiding  magistrates ;  but  some  central  uniformity 
is  still  aimed  at  by  all  cases  of  more  than  a  month's  sentence  being 
reported  to  the  Treasury  for  consideration  as  to  whether  or  not,  in  com- 
parison with  a  general  standard,  the  sentences  should  be,  to  any  extent, 
remitted  or  not.  In  cases  of  ordinary  offences,  the  sentence  which  a 
magistrate  may  inflict  is  limited  to  three  months ;  but  by  special  pro- 
vision it  is,  in  revenue  cases,  and  where  the  penalty  exceeds  £50,  extended 
to  six  months. 

The  Commissioners  of  Customs,  however,  have  felt,  and,  at  the  passing 
of  the  last  Summary  Procedure  Acts,  urged  that  this  length  of  imprison- 
ment would  be  quite  inadequate  in  cases  where,  as  not  infrequently 
happens,  the  penalties  for  customs  offences  run,  by  being  treble  value,  to 
several  thousands  of  pounds.  To  wipe  off  such  a  sum  by  six  months' 
imprisonment  without  hard  labour  (which  can  only  be  inflicted  for 
second  offences,  and  is  rarely,  if  ever,  pressed)  would  be  a  very  easy 
escape ;  and  consequently,  as  above  stated,  the  Exchequer  process  still 
remains  for  all  these  large  cases,  and  is  not  infrequently  used. 

Exchequer  Procedure  in  High  Court. — It  is  a  very  old  procedure, 
modified  by  recent  rules,  but  with  a  process  still  peculiarly  its  own. 
It  may  be  commenced  by  writ  of  subpoena;  or  the  offender  may  be 
arrested  under  a  writ  of  capias,  granted  by  a  judge  in  chambers  on 
evidence   produced  before  him  in  the  form  of  affidavits;    and  being 
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arrested,  the  prisoner  has  to  give  bail  (fixed  by  the  judge)  to  appear  and 
meet  the  accusation,  or  he  must  remain  in  prison  until  the  hearing.  At 
the  hearing  the  offender  is  treated  as  a  civil  defendant  rather  than  a 
prisoner,  and  is  competent,  and,  indeed,  compellable  to  give  evidence ; 
but  if  the  verdict  is  against  him,  he  is  adjudged  to  pay  the  penalty,  or  to 
go  to  prison  until  payment,  or  during  the  Crown's  pleasure. 

Several  cases  of  smuggling  of  considerable  magnitude  have  been 
dealt  with  under  this  process,  the  penalties  running  to  £1943,  £3373, 
£1792,  £4000,  £6000,  and  the  like;  and  it  is  a  process  which  is  most 
effectual  in  breaking  up  smuggling  companies  or  gangs,  and  bringing 
home  punishment  to  the  main  offender  in  nearly  all  such  cases,  namely, 
the  dealer  or  receiver. 

Ornis  2^'''obaiuli,  etc. — Another  important  position  of  the  peculiar 
Customs  system  is  that  which,  in  the  case  of  any  prosecution  for  goods 
seized,  throws  on  the  defendant  the  burden  of  proof  that  duty  has  been 
paid.  This  is  still  retained,  and  is  absolutely  essential,  as  it  would  be 
almost  impossible  for  the  Crown  to  prove  the  negative  position  ;  while 
the  fact  that  duty  has  been  paid  c^n  be  easily  proved,  and  the  suspicions 
attaching  to  the  goods  explained,  by  any  defendant  whose  transactions 
have  been  perfectly  legal  and  above  board. 

The  exact  locality  where  a  breach  of  the  customs  laws  is  committed 
is  not  so  important  a  point  as  in  the  case  of  most  other  offences,  for  an 
offender  in  any  county,  or  in  the  waters  of  any  county,  may  be  brought 
by  the  Board,  if  they  think  fit,  before  a  bench  of  any  other  county  or 
place. 

Penalties  and  forfeitures  paid  into  Court,  or  after  imprisonment,  are 
remitted  in  full  to  the  Board ;  and  all  Court  fees  and  costs  properly 
attaching  are,  subsequently,  after  due  audit,  paid  back  by  the  Accountant- 
Oeneral  of  Customs. 

Rewards  aiid  Bribes. — The  Board  have  large  discretionary'  powere,  con- 
trolled to  some  extent  by  Treasury  rules,  of  rewarding  officers  and  others 
who  assist  in  the  detection  and  punishment  of  customs  offences;  the 
value  of  the  goods  seized,  irrespective  of  whether  they  are  ultimately 
sold  or  not,  and  the  amount  of  the  pecuniary  penalty  recovered,  form 
the  basis  for  estimating  rewards  out  of  the  money  voted  by  Parliament 
for  that  purpose,  liecipients  of  the  bounty  may  be,  eitlier  the  person 
or  persons  seizing,  the  person  giving  information,  the  officer  or  any 
other  person  arresting  an  offender  who  becomes  convicted,  or,  generally, 
any  person  by  whose  means  a  seizure  is  made,  a  penalty  recovered,  or  a 
conviction  obtained. 

The  law  (sec.  217  of  the  Customs  Consolidation  Act,  1876)  is  exceed- 
ingly strict  as  to  the  purity  of  the  customs  service.  Not  only  is  an  officer 
liable  to  a  severe  penalty — £500 — and  instant  dismissal  if  he  takes  a 
bribe,  but  every  person  who  shall  give  or  offer,  or  promise  to  give,  or 
procure  to  be  given,  any  bribe,  recompense,  or  reward  to,  or  shall  make 
any  collusive  agreement  with,  any  such  officer  or  person  as  aforesaid  to 
induce  him  in  any  way  to  neglect  his  duty,  or  to  conceal  or  connive  at 
any  act  whereby  any  of  the  provisions  of  any  Act  of  Parliament  relating 
to  the  customs  may  be  evaded,  shall  forfeit  the  sum  of  £200. 

The  penalties  for  customs  offences  vary  a  good  deal,  depending  on 
whether  the  illegality  leads  directly  to  risk  to  tlie  revenue,  or  only 
indirectly  so  by  the  neglect  of  some  formality. 

{h)  Drmvhacks  and  Warehousing. — It  naturally,  as  commerce  extended, 
became  an  incident  to  the  imposition  of  import  duties  to  provide  for 
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freedom,  in  effect,  from  those  duties  of  goods  which,  although  imported, 
and  so  liable  primd  facie,  might  not,  in  the  issue,  go  into  consumption 
or  use  in  the  country  imposing  the  duties,  but  after  resting  a  time  in 
that  country  might,  in  the  demands  of  trade,  be  re-exported  elsewhere ; 
and  this  was  a  point  more  peculiarly  essential  as  regards  England, 
which  for  centuries,  more  or  less,  and  now  most  markedly  before  all  the 
rest  of  the  world,  has  assumed  and  acquired  the  position  of  the  great 
dopot  for  the  world's  goods,  whence  they  are  circulated  to  the  rest  of 
the  civilised  communities. 

This  need  was,  for  a  long  time,  met  by  the  repayment  of  the  whole, 
or,  according  to  circumstances,  an  estimated  portion  of  the  duties,  upon 
proof  of  identity  and  re-exportation ;  and  the  duty  thus  paid  came  to  be 
known  by  the  technical  term  of  "  drawback,"  and  the  repayment  was 
called  an  "  allowance  of  drawback." 

The  older  lengthy  tariffs  were  all  rendered  more  lengthy  by  a  state- 
ment (following  the  declaration  of  duty)  of  the  amount  of  drawback 
which  would  be  allowed  on  each  article,  on  proof  of  re-exportation. 

This,  as  must  be  obvious,  was  not  an  easy  machinery  to  work,  and 
opened  the  door  to  a  good  deal  of  fraud.  Moreover,  it  fell  short  of  what 
was  entirely  desired,  inasmuch  as  it  still  left  on  the  mercantile  world 
the  burden,  pending  the  decision  as  to  where  the  goods  would  go  to 
ultimately,  of  an  advance  and  lock-up  of  the  duty,  with  consequential 
loss  of  interest  in  the  meanwhile. 

To  meet  this  burden  there  has  grown  up,  by  degrees,  the  large  system 
of  "  warehousing  "  as  it  is  called,  or  of  allowing  importers  to  place  their 
goods,  on  importation,  in  premises  where  they  are  secured,  and  under 
Crown  supervision,  and  as  regards  which  goods  the  payment  of  duty — 
although  it  becomes  a  debt  to  the  Crown  immediately  on  importation 
— is  suspended  until  either  the  goods  go  into  home  consumption,  and  the 
duty  is  paid,  or  the  debt  ceases  to  be  a  debt  by  the  fact  of  re-exporta- 
tion. The  importer  also  gains  this  advantage,  that,  in  case  of  articles 
liable  to  natural  waste,  or  deterioration  from  leakage,  or  evaporation, 
such  as  wine,  spirits,  or  tobacco,  he  is  only  called  upon  to  pay  the  duty 
upon  the  quantity  or  weight,  remaining  at  the  time  of  delivery  and  actual 
removal  for  consumption. 

The  places  of  security  which  are  authorised  for  this  purpose  are,  all 
of  them,  under  Crown  supervision  at  all  times ;  and,  as  a  rule  (though 
this  is  not  an  essential  obligation  on  the  part  of  the  Crown),  under 
Crowui  lock.  Some  of  them,  as,  for  instance,  the  great,  docks,  are 
authorised  for  this  purpose  by  Act  of  Parliament,  and  have  obligations 
statutorily  imposed  on  them  as  to  surrounding  walls,  gates,  etc.,  and 
with  no  further  personal  security ;  but  the  majority  are  buildings, 
approved,  from  time  to  time,  and  at  request,  by  the  Board  of  Customs, 
according  to  the  trade  and  requirements  of  each  locality ;  and  the 
duties  on  the  goods  deposited  in  them  are  secured  by  a  bond  to  His 
Majesty  given  by  the  warehousekeeper  (or  wharfinger  as  he  is  often 
called)  and  two  sureties,  the  amount  of  the  bond  and  the  sufficiency  of 
the  sureties  proposed  being  in  each  case  a  matter  for  the  discretion  and 
decision  of  the  Board,  or,  if  appeal  is  made  to  them,  of  the  Treasury. 

The  greatest  care  is  taken  as  to  the  nature,  position,  and  mode  of 
construction  of  these  buildings ;  and  when  they  are  once  approved,  no 
alteration  of  the  smallest  kind  is  allowed  in  them  without  the  Board's 
consent,  since  any  alteration  of  a  material  character  might,  as  against 
the  sureties,  imperil  the  Crown's  security  under  the  bond. 
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The  Board  of  Customs  may  (subject  to  some  reservations)  at  any 
time  revoke  an  approval  of  a  warehouse,  and  require  that  no  more 
deposits  shall  be  made  in  it,  and  that  the  existing  deposits  be  cleared. 

It  is  this  system  which  has  attained  to  an  enormous  magnitude, 
requiring  most  careful  working,  and  a  large  staff  of  supervision,  which 
has  led  to  the  terms  "  bonded  goods,"  "  sales  in  bond,"  and  the  like. 

The  introduction  did  not  at  once,  but  it  has  ultimately  rendered 
unnecessary  the  older  and  defective  plan  of  "  drawback ; "  and,  with 
slight  exception,  that  repayment  is  only  applied  now  to  cases  where 
raw  material  imported  into  the  United  Kingdom  is  worked  up  in  the 
manufacturer's  own  premises,  and  exported  in  a  finished  state ;  as,  for 
instance,  tobacco  leaf  converted  into  manufactured  tobacco,  or  coffee 
berry  rendered  fit  for  use  by  roasting  and  so  forth :  the  manufacturer 
has  employed  labour  of  the  United  Kingdom,  and  obtains  a  return  of 
the  duty  paid  on  the  raw  material. 

Esiahlishment  of  Warehousing. — The  principle  of  postponement  of 
duty  existed  to  some  extent  before  the  warehousing  system  by  a  pro- 
vision which  was  enacted,  that  as  regards  certain  articles,  and  upon 
payment  down  of  part  of  the  duties,  security  might  he  given  by  bond 
for  the  payment  of  the  remainder  at  certain  periods  of  time.  For 
linens  and  silks  this  was  allowed  for  twelve  months ;  for  wines,  nine 
months,  and  so  forth ;  and  a  discount  was  allowed  for  more  prompt 
payment,  and  this  concession  was  largely  made  use  of,  but  was,  of 
course,  displaced  by  the  warehousing  system. 

As  regards  that  system,  it  is  a  matter  of  history,  but  it  may,  perhaps, 
be  incidentally  stated  that  its  adoption — of  such  great  advantage  to  the 
commerce  and  industry  of  the  country — was  at  first  stoutly  resisted, 
and  nearly  caused  a  rebellion.  In  his  great  Excise  scheme  in  1753, 
Sir  Kobert  Walpole  proposed  warehousing  as  a  matter  of  obligation  on 
importers  of  tobacco  and  wine;  but  the  thing  was  regarded  with  so 
mucli  suspicion,  that  not  only  was  the  safety  of  the  minister's  person 
for  a  time  in  peril,  but,  despite  its  obvious  advantages,  the  proposal  had 
to  be  withdrawn.  The  opponents,  besides  simply  political  enemies, 
were  those  monopolists  who  made  fortunes  by  defrauding  the  revenue 
in  their  claims  for  drawback ;  and  they  induced  the  people  to  believe 
that  the  plan  was  merely  the  insidious  commencement  of  a  universal 
system  of  revenue  espionage. 

A  scheme,  therefore,  which — besides  meeting  the  axiom  that  every 
tax  ought  to  be  levied  at  the  time,  and  in  the  manner  most  convenient 
for  the  payment  of  it — obviated  forced  sales,  broke  down  monopolies, 
and  augmented  the  carrying  trade  of  the  country,  was  postponed  for 
fifty  years.  In  1803  it  was  introduced  as  a  general  system  on  a 
voluntary  basis  by  the  Act  43  Geo.  in.  c.  132. 

Goods  in  warehouse  leave  it  in  either  one  of  three  ways;  either 
directly  into  the  country  for  home  consumption,  or  directly  for  exporta- 
tion from  the  same  port,  or,  by  what  is  technically,  and,  indeed, 
naturally,  called  "  removal "  from  the  port  of  warehousing,  under  bond 
covering  the  risk  of  such  removal,  to  another  port  for  re-warehousing 
there,  or,  it  may  l)e — and  this  is  permitted — for  direct  exportation  from 
such  port  of  arrival. 

"  Warehouses  "  are,  in  their  design,  places  of  deposit  only  and  not 
of  manufacture ;  bub  some  "  operations "  for  the  preservation,  or  the 
perfecting,  by  slight  manipulation,  of  goods  are  allowed  in  bond,  partly 
by  statutory  provision,  and  partly  at  the  discretion  of  the  Board  of 
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Customs  and  the  Treasury,  the  point  in  view  being  always  not  to 
enlarge  the  deposits  into  manufacture  in  competition  with  inland  trade. 

Goods  in  bond  pass  freely  while  there  from  owner  to  owner,  and  are 
sold  over  and  over  again,  though  still  stationary  and  under  supervision. 
This  is  effected  by  the  document  called  a  "  dock  warrant "  {q.v.)  passing 
between  seller  and  buyer,  which  has  become,  in  commerce,  a  well-known 
negotiable  instrument.  The  customs,  however,  pay  no  attention  to  these 
warrants,  or  to  the  transfers  effected  by  them ;  they  look  for  the  duty, 
without  regard  to  ownership  at  the  time  of  clearance,  to  the  bond 
originally  covering  the  duty. 

This  is  the  general  character  of  the  warehousing  system  ;  but  there 
are  two  special  kinds  of  warehousing  distinctly  of  manufacture,  namely, 
of  tobacco  and  sugar,  of  which  the  respective  histories  are  as  follows : — 

Special  Tobacco  Wareliouses — Cavendish,  etc. — Tobacco  is  not  allowed 
to  be  manufactured  in  the  United  Kingdom  from  the  leaf,  except  from 
pure  tobacco,  and,  with  slight  exception  as  to  a  little  flavouring  oil, 
from  nothing  else;  and  the  tobacco  factories  are  under  supervision  to 
see  that  this  is  carried  out.  This  is  not  done  from  reasons  of  purity 
(although  that  is  often  imagined  to  be  the  case,  and  is,  more  or  less, 
thought  of),  but  from  fiscal  reasons,  because  as  the  duty  is  paid  on  the 
leaf  taken  from  bond  for  manufacture,  any  addition  would,  in  the  con- 
sumption, escape  duty.  On  imported  unmanufactured  tobacco  this  is 
not  essential,  because  there  any  ingredient  added  would  be  weighed  in 
and  pay  duty. 

When  in  1863  the  tobacco  duties  were  reduced  so  as  to  make  the 
duty  on  foreign  manufacture  no  longer  a  prohibition  as  it  mainly,  in 
effect,  was  before,  it  was  pointed  out  that,  whether  by  smuggling  or  by 
high  duty  paid,  two  kinds  of  foreign  manufactured  tobacco  had  obtained 
access  to  the  country,  and  that  the  special  point  in  regard  to  them  was 
the  addition  to  them  of  sweetening  matter ;  and  it  was  urged  that  if,  by 
reduction  of  duty,  these  two  kinds  of  tobacco  were  to  be  thenceforth 
admitted  with  comparative  ease,  some  facility  should  be  given  to  the 
home  manufacturers  to  produce  them  also.  The  two  kinds  of  tobacco 
were  those  known  as  "  cavendish "  and  "  negrohead,"  which  mean  re- 
spectively sweetened  tobacco  put  into  "cake"  or  "roll"  shape. 

It  was  obvious  that  the  only  way  of  meeting  this  demand  was  to 
allow,  in  the  United  Kingdom,  similar  manufacture  in  bo7id,  so  as  to 
assess  the  duty,  not  on  the  leaf  used,  but  on  the  manufactured  result 
after  the  sweetening  addition.  It  was  accordingly  provided  by  the 
Tobacco  Act  of  1863,  26  &  27  Vict.  c.  7,  that  such  manufacture  might 
take  place  in  bond,  and,  as  a  necessary  revenue  consequence,  that  all 
tobacco  so  manufactured  should  be  earmarked  by  being  enclosed  in  a 
Government  wrapper  and  stamp.  This  was,  of  course,  necessary  in 
order  to  enable  the  Government  officers  to  detect  such  tobacco  not  legiti- 
mately produced ;  and,  as  a  further  consequence,  all  imported  cavendish 
and  negrohead  tobacco  had  to  be  similarly  wrapped  and  marked  in  order  to 
preserve  it  from  seizure  on  suspicion  of  being  illegal  home  manufacture. 

This  led  both  to  the  wrapping  of  cavendish,  and  to  the  inland  estab- 
lishment of  warehouses  for  its  manufacture.  There  are  only  a  few  of 
such  warehouses ;  but  any  statement  of  the  Government  warehousing 
system  would  be  incomplete  without  a  mention  of  them. 

In  ordinary  tobacco  factories  in  the  country  a  tobacco  in  cake  is 
manufactured  and  often  called  "  cavendish  "  without  wrapper,  but  this 
is  unsweetened,  and  the  name  is  not  quite  accurate. 
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Secondly.  Sugar  Refineries,  and  Refinery  Warehouses. — By  the  Sugar 
Convention  at  Brussels  of  1902,  held  for  the  purpose  of  suppressing  the 
bounties  on  the  exportation  of  sugar,  given  by  continental  and  other 
countries,  it  was  provided  that  no  drawback  should  be  given  by  any 
country,  party  to  the  convention,  whether  theretofore  bounty  giving  or 
not,  on  the  exportation  of  sugar  refined  therein.  The  object  of  this  was 
to  prevent  any  drawback  so  given  being  furtively  used  as  a  means  of 
giving  a  bounty.  It  followed  upon  this,  as  a  necessity,  that  all  sugar 
refined  in  the  country  should  be  refined  in  bond,  since  (drawback 
excluded)  there  was  no  other  way  of  saving  the  refiner  from  a  loss  of 
duty  on  exportation. 

It  was  consequently  provided  by  the  Sugar  Convention  Act,  1903, 
3  Edw.  VII.  c.  21,  that  warehouses  for  this  purpose  might  be  estalblished 
under  the  supervision  of  the  Commissioners  of  the  Revenue;  and  by 
regulations  made  under  that  Act  provision  is  made  for  bonded  premises, 
both  for  refining  sugar  and  warehousing  the  same  until  exportation. 

Reports,  EidHcs,  Clearance,  etc. — All  goods  passing  under  the  super- 
vision of  the  customs  officers  have — as  may  naturally  be  supposed — to 
be  subjected  to  a  certain  amount  of  documentary  papers  tendered  at  the 
various  custom  houses ;  these  documents  being  necessary  not  only  for 
the  purpose  of  securing  the  revenue,  but  for  the  further  purpose,  of  very 
great  importance,  of  ascertaining  the  statistics  of  all  the  import  and 
export  trade  of  the  country.  These  statistics  are  collected  in  an  official 
branch  at  the  central  custom  house,  and  are  transmitted  thence  for  the 
periodical  publications  of  the  Board  of  Trade. 

Customs  Documents. — The  principle  of  tliese  documents  is  that  every 
ship  on  arrival  has,  within  twenty-four  hours,  to  Ije  "  rej)orted  "  by  its 
master,  or  a  responsible  officer  appointed  by  him,  in  writing  (Revenue 
Act,  1898),  with  a  general  statement  of  the  cargo  on  board,  and  within 
a  certain  time  every  parcel  of  goods  on  board  has  to  be  "  entered  "  by 
the  respective  consignees  or  their  agents.  The  statement  on  Ijelialf  of 
the  ship  and  the  statements  on  behalf  of  the  consignees  are,  in  due 
course  of  time,  collated,  or  in  the  technical  term  "jerqued"  by  special 
officers  for  that  purpose  at  the  custom  houses,  until  complete  accuracy 
as  to  the  reported  cargo  is  obtained. 

Goods  to  be  warehoused  have  to  be  specially  "entered"  for  that 
purpose ;  and  when  they  are  delivered  subsequently,  for  home  consump- 
tion, or  for  exportation  or  removal,  documents  constituting  a  delivery 
warrant  or  authority  have  to  be  passed. 

With  regard  to  goods  exported,  as  no  duty  is  payable,  the  same  com- 
plete accuracy  is  not  necessary.  Of  course,  as  regards  all  free  goods, 
no  question  of  duty  at  all  is  involved ;  and  as  regards  goods  which,  if 
imported,  would  be  dutiable,  and  which  come  from  the  warehouse,  or 
receive  drawback,  there  is  the  question  only  that  they  certainly  leave 
the  country,  and  are  not  either  surreptitiously  diverted  on  shore  before 
shipment,  or  if  shipped,  not  illegally  "  run  "  back  again.  With  respect 
to  such  goods  there  are  special  documents,  supported  by  bonds,  to  secure 
certainty,  both  of  shipment  and  of  delivery  at  the  place  of  destination. 
With  reference  to  the  free  goods,  the  only  care  of  the  Government  is 
to  get  a  reasonably  accurate  statement  of  them  for  statistical  purposes ; 
and  as  regards  them,  all  that  is  required  is  that  the  exporter  of  each 
parcel  shall,  within  six  days  after  the  final  clearance  of  the  ship,  deliver 
— under  a  penalty  of  £5  if  he  fails  to  do  so — a  specification  of  such 
goods,  and  of  their  value;  and  these  are  also  checked  or  "jerqued" 
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with  the  general  statement  or  manifest  of  his  cargo  which  the  master  of 
the  departing  ship  has  to  render  before  her  final  clearance  or  permission 
to  sail.  This  is  extended  to  newly  built  ships  by  the  Eevenue  Act, 
1898.  The  fact  that  a  ship  has  been  duly  "cleared"  is  proved  by 
certain  documents  signed  by  the  proper  officer  of  customs  and  borne 
on  board. 

Coasting  Trade. — Besides  the  supervision  of  vessels  departing  to  and 
arriving  from  foreign  ports,  the  Commissioners  of  Customs  have  also 
in  charge  all  traffic  by  coast  from  one  part  of  the  United  Kingdom  to 
another,  that  is  to  say,  from  any  port  of  Great  Britain  and  Ireland  to 
any  other  port,  and  to  and  from  the  Isle  of  Man,  which,  for  customs 
purposes,  is  part  of  the  United  Kingdom.  The  document  governing 
such  traffic  is  called  a  transire.     See  Coaster. 

Fishing-Boats. — There  is  one  kind  of  boats  which  in  this  matter 
stand  in  a  somewhat  ambiguous  position,  namely,  fishing-boats ;  they  do 
not  go  on  what  is  called  a  foreign  voyage,  strictly  speaking,  as  they  do 
not  go  to  "  parts  beyond  the  seas ; "  while,  at  the  same  time,  they  can 
scarcely  be  said  to  do  coasting  trade,  as  they  go  to  stations  beyond  the 
territorial  waters.  They  stand  therefore  in  the  position  that,  being 
registered  for  their  special  calling  they  are,  so  far  as  such  registration 
goes,  allowed  to  follow  that  calling,  and  that  only.  They  may  carry 
along  the  coast  the  various  goods  which  are  allowed  to  be  taken  without 
a  transire,  and  they  may  similarly  carry  their  own  catches  of  fish  and 
any  appliances  connected  with  their  trade;  but  they  are  essentially 
fishing-boats,  and  that  only;  if  they  are  required  to  be  used  for  ordinary 
coasting  traffic  or  for  a  foreign  voyage,  and  are  of  a  size  within  the 
registration  requirements  of  the  Merchant  Shipping  Act,  as  they  would 
mostly  be,  they  must  be  registered  also  as  ordinary  British  ships  under 
that  Act,  and,  until  then,  can  receive  neither  transire  nor  clearance. 

Meaning  of  the  Word  "  Stores." — Some  mention  must  be  made  of  the 
position  of  what  are  known  as  stores.  The  word  "  stores  "  is  a  term 
which  has  a  large  technical  meaning  in  customs  phraseology.  It  relates 
to  vessels  going  to  or  coming  from  a  foreign  voyage,  and  means  certain 
dutiable  articles  for  consumption  on  board  such  vessels.  It  has  during 
most  of  this  century  been  the  policy  to  permit  the  storing,  free  of  duty, 
of  articles  otherwise  dutiable,  on  board  vessels  going  to  foreign  parts, 
and  to  give  certain  facilities  for  similar  consumption,  in  British  waters, 
of  stores  on  vessels  arriving  from  parts  beyond  the  seas.  This  is  a  just 
and  valuable  privilege  conceded  to  the  great  national  industry,  so  as  to 
place  it  at  no  disadvantage  with  foreign  ships ;  and  is  of  necessity  con- 
ceded also  to  foreign  ships  coming  to  our  waters ;  but  it  requires  and 
gives  occasion  for  great  care  in  administration. 

With  regard  to  vessels  sailing  for  foreign  parts ;  such  vessels,  if  of 
the  burden  of  40  tons  or  upwards,  are  entitled  to  take  on  board  from 
bond,  upon  due  request  and  authority,  and  upon  such  terms  and  condi- 
tions as  the  Commissioners  of  Customs  may  direct,  such  stores  as,  with 
reference  to  the  number  of  the  crew  and  passengers  on  board  and  the 
probable  duration  of  the  voyage,  may  be  allowed  by  the  collector,  acting 
under  instructions  laid  down  by  the  Board.  The  articles  so  shipped 
are  particularly  specified  on  papers  to  be  furnished  by  the  master,  and 
must  be  covered  either  by  a  bond  given  by  him  or,  in  some  special  cases, 
by  the  storedealer,  such  bond  undertaking  that  the  goods  shall  be  duly 
shipped,  carried  clear  of  the  territorial  waters,  and  in  due  course  con- 
sumed on  board.     This,  as  a  general  rule,  is  a  fairly  simple  process. 
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Greater   difficulty  arises   in   dealing  with    surplus   stores  on  vessels 
arriving  from  foreign  parts. 

Surplus  Stores  on  Vessels  from  Foreign  Parts. — In  the  first  place,  all 
such  stores  have  to  be  faithfully  stated  by  the  master  in  his  "  report " 
of  the  ship,  and  the  truth  of  his  statement  is,  of  course,  tested  by  the 
examination  made  by  the  customs  officers  of  everything  on  board. 
Subject  to  a  certain  allowance,  all  such  stores  are,  while  the  vessel  is 
in  British  waters,  locked  up  and  sealed  on  board,  or,  if  a  further  foreign 
voyage  is  not  soon  contemplated,  are  removed  to  a  King's  warehouse, 
and  kept  in  charge  until  required  by  the  owners  for  further  use ;  or,  if 
the  amount  is  not  sufficiently  excessive  to  give  rise  to  any  suspicion  as 
to  intended  evil  practice,  they  may,  upon  payment  of  duty,  be  admitted 
to  home  consumption,  notwithstanding  that,  as  regards  size  of  package, 
they  are  not  within  the  usual  law. 

The  breaking  of  locks  or  seals  placed  on  stores  on  board  any  vessel, 
whether  committed  in  the  port  where  tlie  seal  is  affixed  or  in  any  other 
port,  or  in  any  intermediate  waters,  is  a  serious  offence,  for  which  the 
law  provides  a  penalty,  and,  by  a  necessary  and  wise  provision,  throws 
the  responsibility  for  any  such  an  act  mainly  on  the  master — proof  of 
the  act  done  is  alone  sufficient — for  his  crew  the  master  is  properly,  on 
this  point,  made  primarily  responsible.  There  is,  however,  as  indicated 
above,  a  generous  allowance  in  respect  of  stores,  made  as  to  vessels 
resting  solely  in  British  waters.  If  within  reasonable  time  (as  a  rule, 
estimated  at  one  month)  vessels  are  intending  to  sail  t^in,  a  certain 
amount  of  stores  calculated  as,  sufficient  for  those  on  board  for  the 
given  time  is  left  out  by  the  oHicers,  and  the  allowance  may,  if 
circumstances  justify  it,  be  renewed  from  time  to  time. 

As  to  Vessels  part  "Foreign"  and  ^^ar^  " CoaMing." — The  above 
remarks  deal  only  with  vessels  either  sailing  directly  to  or  arriving 
directly  from,  and  returning  directly,  or  with  only  necessary  delay,  to 
foreign  parts.  A  different  question  arises  as  to  vessels  which  may  com- 
mence their  journey  abroad  by  some  coasting  traffic  in  British  waters, 
or,  having  arrived  from  abroad  at  one  port,  may  be  destined  to  go  to 
one  or  to  several  others.  The  difficulty  arises  here,  because  while  this 
concession  of  stores  is  allowed  to  vessels  to  and  from  parts  beyond  the 
seas,  it  is  not  allowed  to  coasting  traffic.  Vessels  engaged  in  sv/ik 
traffic  are  held  to  be  in  the  United  Kingdom  from  the  commencement 
to  the  end  of  their  voyage,  and  persons  on  board  vessels  so  engaged  are 
no  more  entitled  to  the  free  consumption  of  goods  than  persons  on  the 
actual  land. 

The  completion  of  a  voyage  from  foreign  to  its  last  port  of  destina- 
tion in  the  United  Kingdom,  or  the  commencement  of  a  foreign  voyage 
by  calls  at  several  home  ports,  is  a  kind  of  traffic  which  is  not  exactly 
coasting,  nor  is  it  foreign  voyaging.  It  is  so  far  coasting  that  it  is 
confined  to  the  territorial  waters,  or  nearly  so,  ami  (subject  to  certain 
regulations  and  safeguards  for  separation  and  the  like)  vessels  on 
these  kinds  of  voyages  are  allowed  to  carry  coastwise  goods,  as  above 
mentioned. 

It  has,  however,  been  long  held,  first  as  to  foreign  vessels,  and  ulti- 
mately as  to  British  vessels,  that  these  beginnings  and  ends  of  foreign 
voyages,  provided  they  genuinely  are  such,  shall,  for  the  purposes  of 
stores,  be  considered  part  of  the  foreign  voyage,  and  stores  be  allowed 
accordingly.  The  arrangement,  however,  has  to  be  carried  out  with 
careful  provision  against  abuse ;  estimated  quantities  for  use  while  the 
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vessel  lies  in  the  first  ["port  are  allowed  out  there  only ;  and  when  the 
vessel  leaves  that  port  a  further  estimated  quantity  to  last  until  arrival 
at  the  second  port,  and  so  on.  The  officer  at  the  first  port  sends  notice 
to  the  proper  authority  at  the  port  of  intended  arrival  of  exactly  what 
stores  he  left  out  and  what  he  left  under  seal  when  the  ship  sailed,  and 
any  departure  from  this  arrangement  or  apparent  tampering  with  the 
reserved  portion  is  closely  inquired  into. 

As  to  Yachts. — Stores  free  of  duty  are  allowed  to  yachts ;  and  as  it  is 
difficult  with  vessels  of  that  character  to  fix  them  to  any  special  foreign 
voyage,  stores  are  of  necessity  allowed  them  somewhat  freely,  provided 
they  are  not  consumed  while  merely  cruising  about  the  coasts. 

As  to  Fishing-Boats. — Stores,  according  to  the  strict  provision  of  the 
law,  are  only  allowed  to  vessels  going  to  "  parts  beyond  the  seas."  The 
question  whether  they  should  be  allowed  to  fishing-boats  which,  though 
not  going  to  or  touching  at  any  ports  beyond  the  seas,  go  into,  and  on, 
the  seas  for  long  periods  at  a  time,  is  somewhat  an  open  one.  They 
are,  however,  allowed  to  whale-fishing  vessels,  and  arrangements  are 
made  for  sale  by  mission  ships  of  duty-free  tobacco  to  the  North  Sea 
fishing  fleets. 

Work  outside  Revenue — Neutrality. — As  previously  stated,  the  work 
of  the  officers  of  customs,  as  "police  of  the  ports,"  consists  of  much 
more  than  merely  securing  the  revenue.  Apart  from  their  great  aid  to 
honest  commerce  in  securing  the  truthful  marking  of  goods  under  the 
Merchandise  Marks  Act,  1887,  50  &  51  Vict.  c.  28,  which  is  dealt  with 
under  another  heading  (Mekchandise  Marks),  they  have  to  inhibit  the 
advent  into  the  United  Kingdom  of  everything  which  is  prohibited  to 
enter  it,  and  the  departure  of  everything  which  ought  not  to  leave  it. 
The  latter  point — preventing  departure — does  not  often  arise.  It  arises 
only  under  two  circumstances :  one,  that  of  two  sovereign  States  friendly 
to  His  Majesty  being  at  war.  Then  the  obligations  of  His  Majesty  in 
respect  of  neutrality  impose  on  the  customs,  acting  as  far  as  possible 
under  the  Foreign  Office,  the  duty  of  preventing  any  ship  from  leaving 
the  waters  of  the  United  Kingdom,  which  may  be  built  or  equipped  in 
any  way  contrary  to  the  Foreign  Enlistment  Act,  1870,  33  &  34  Vict, 
c.  90,  and  detaining  such  ship,  in  accordance  with  the  law  of  that  Act. 
Fortunately  this  duty  does  not  often  occur ;  but,  when  it  does  occur,  as, 
for  instance,  in  the  recent  wars  between  China  and  Japan,  America  and 
Spain,  Russia  and  Japan,  it  imposes  most  anxious  and  onerous  work  on 
the  officers  of  customs  and  those  who  have  to  instruct  them. 

War  Precaittions. — The  other  point  in  preventing  departure  arises 
only  if  His  Majesty,  under  powers  conferred  by  the  Customs  Acts, 
prohibits  the  departure  of  arms,  ammunition,  gunpowder,  or  any  article 
which  that  legislation  covers.  This,  however,  is  a  power  given  to  the 
supreme  executive,  which  is  seldom  exercised.  It  is  meant  for  use,  not, 
as  in  the  case  last  referred  to,  of  securing  His  Majesty's  neutrality,  but 
of  protecting  the  defensive  position  of  the  country,  if  war  is  at  all 
threatening.  It  was  last  used  in  the  Kusso-Turkish  War  in  1878.  Of 
course,  whenever  it  is  put  in  force,  it  requires  great  vigilance  to  carry 
it  out.  It  was  used  also  during  the  Crimean  War;  but,  in  order  to 
diminish  as  far  as  possible  the  inconvenience  to  traders  thus  caused, 
permission  was  granted  to  merchants  to  export  the  prohibited  articles 
to  particular  quarters  of  the  world,  remote  from  the  seat  of  war,  on 
special  bonds,  technically  called  "  war  bonds,"  subject  to  proof  of  the 
actual  landing  of  the  goods  at  the  stated  destination. 
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Prohibition  on  Importation,  Copyright,  etc. — The  inhibition  by  officers 
of  customs  of  departing  goods  or  ships  is  thus,  while  most  important, 
when  it  does  arise,  a  duty  only  exceptionally  called  for.  But  their  duty 
to  prevent  importation  is  a  constant  one,  requiring  daily  care.  It 
extends  to  the  following  matters  : — First,  under  the  Customs  Acts,  and 
for  the  good  of  the  community  at  large,  to  false  coins,  fictitious  stamps, 
and  gambling  advertisements,  and  to  indecencies  of  any  kind ;  and,  for 
the  protection  of  private  interests,  to  piratical  reproductions  of  "  books  " 
(which  word  includes  pamphlets,  sheets  of  letterpress  or  music,  map, 
chart,  or  plan),  provided  the  copyright  owner  complies  with  the  Act 
and  regulations  as  to  duly  notifying  the  Board  of  his  ownership.  This 
copyright  protection  extends  also  to  "books"  which,  although  the 
subject,  primarily,  of  foreign  copyright,  may,  under  the  International 
Copyright  Acts,  have  rights  of  copyright  in  the  United  Kingdom ;  and 
the  protection  thus  secured  by  notice  gives  protection  also  (by  intimation 
from  the  Board  to  those  dependencies)  in  the  colonies,  and  all  parts  of 
the  British  Empire.  In  most  dependencies,  however,  admission  (and 
this  is  provided  for  by  joint  action  of  the  Customs  and  Copyright  Acts) 
is  allowed  to  such  works  as  a  convenience  for  the  reading  "  audience  " 
upon  a  small  licence  tax  collected  by  the  dependency,  and  remitted  to 
the  Treasury  at  home,  for  distribution  to  the  copyright  owners  registered 
with  the  Board  of  Customs. 

Explosives  —  Adulterated  Foods  —  Prison  Made  Goods  —  Aliens.  — 
Secondly,  under  other  Acts,  linked  expressly  with  the  Customs  Act,  the 
following  matters  are  under  prohibition,  namely,  all  explosives  imported 
contrary  to  the  laws  as  to  the  importation  and  carriage  of  such  dan- 
gerous materials;  and  all  cattle  or  animals  imported  contrary  to  the 
regulations  of  the  Home  Office,  under  the  Contagious  Diseases  (Animals) 
Acts  for  the  prevention  of  cattle  disease ;  articles  of  food  deceptively 
adulterated;  goods  made  in  foreign  prisons,  and  "undesirable  immi- 
grants "  as  defined  in  the  Aliens  Act,  1905  ;  also  sugar  from  any  country 
pronounced  to  be  bounty-giving  under  the  Sugar  Convention,  1902. 

Public  Health. — The  general  health  of  the  community  is  also, 
primarily,  in  the  hands  of  the  officers  of  customs,  for  the  first  questions 
as  to  the  health  of  every  ship  arriving  in  the  waters  of  the  United 
Kingdom,  before  being,  if  necessary,  handed  over  to  the  local  sanitary 
authority,  are  put  by  the  customs  officers. 

Islands. — The  Isle  of  Man  is  part  of  the  United  Kingdom  for  the 
purpose  of  the  customs  laws,  and  the  import  revenue  there  is  received 
by  the  commissioners.  The  Channel  Islands  (though  generally  included 
in  the  statutory  expression  "  British  Islands  ")  are  not  part  of  the  United 
Kingdom  for  customs  purposes,  nor  is  any  import  revenue  received  there ; 
but  the  commissioners  have  jurisdiction  over  the  islands  so  far  as  to  have 
officers  there,  and  to  superintend  exportation  therefrom,  so  as  to  prevent 
the  islands  being  made  depots  for  smuggling  by  illegal  importations  into 
the  United  Kingdom. 

The  present  Customs  Tariff  is  as  follows : — 

TABLES  OF  DUTIES  AND  DRAWBACKS. 

Import  Duties. 
Beer,  viz.  : — 

For  every  thirty-six  gallons  of  beer  of  the  descriptions 
called  mum,  spruce,  or  black  beer  and  Berlin  white 


300 


CUSTOMS 


beer,  and  other  preparations,  whether  fermented  or 
not  fermented,  of  a  description  similar  to  any  of  the 
preceding — 

Where  the  worts  thereof  are  or  were  before  fermen- 
tion  of  a  specific  gravity — 

Not  exceeding  one  thousand  two  hundred  and 
fifteen  degrees  .... 

Exceeding    one    thousand    two    hundred    and 
fifteen  degrees  .... 

For  every  thirty-six  gallons  of  beer  of  any  other  descrip- 
tion— 

Where  the  worts  thereof  were,  before  fermentation, 
of  a  specific  gravity  of  one  thousand  and  fifty-five 
degrees      ...... 

And    so   on   in   proportion   for   any    difference   in 
gravity. 
Cards,  playing,  per  dozen  packs  .... 

Chicory — 

Raw  or  kiln-dried  .  .  .  the  cwt. 


£,      s.      d. 


Roasted  or  ground 
Chloral  hydrate 
Chloroform 
Cocoa  . 

Husks  and  shells  . 
Cocoa  or  chocolate,  ground,  prepared 

factured 
Cocoa  butter 
Coffee  . 

Kiln-dried,  roasted  or  ground 
Collodion 
Currants 
Ether,  acetic    . 

„       butyric 

„       sulphuric 
Ethyl  bromide 

„      chloride 

„      iodide 
Figs     . 
Fig  cake 
Clucose,  solid 

„         liquid 
Molasses  and 


the  lb. 

the  lb. 

the  lb. 

the  lb. 

the  cwt. 

,  or  in  any  way  manu- 

the  lb. 

the  lb. 

the  cwt. 

the  lb. 

the  gallon 

the  cwt. 

the  lb. 

the  gallon 

the  gallon 

the  lb. 

the  gallon 

the  gallon 

the  cwt. 

the  cwt. 

the  cwt. 

the  cwt. 

invert  sugar,  and  all  other  sugar  and  extracts 

from  sugar  which  cannot  be  completely  tested  by  the  polari- 

scope,  and  on  which  duty  is  not  otherwise  charged — 

If  containing  70  per  cent,  or  more  of  sweetening  matter 

the  cwt. 

If  containing  less  than  70  per  cent,  and  more  than  50 

per  cent,  of  sweetening  matter  .  the  cwt. 

If  containing  not  more  than  50  per  cent,  of  sweetening 

matter  .....  the  cwt. 

Molasses  is  free  of  duty  when    cleared  for  use   by  a 

licensed  distiller  in  the  manufacture  of  spirits,  or  if  it 

is  to  be  used  solely  for  purposes  of  food  for  stock. 

Plums,  commonly  called  French  plums  and  prunelloes 

the  cwt. 

Dried  or  preserved,  not  otherwise  described         the  cwt. 

Prunes  .....  the  cwt. 

Raisins  .....  the  cwt. 


1   12  0 

1  17  6 

0     8  0 

0     3  9 


0 

13 

3 

0 

0 

2 

0 

1 

4 

0 

3 

3 

0 

0 

1 

0 

2 

0 

0 

0 

2 

0 

0 

1 

0 

14 

0 

0 

0 

2 

1 

6 

3 

0 

2 

0 

0 

1 

11 

0 

16 

5 

1 

7 

5 

0 

1 

1 

0 

16 

5 

0 

14 

3 

0 

7 

0 

0 

7 

0 

0 

2 

9 

0 

2 

0 

0  2  9 
0  2  0 
0     1     0 


0  7  0 

0  7  0 

0  7  0 

0  7  0 


the  proof  gallon 

0  11 

4 

0  12 

4 

the  proof  gallon 

0  11 

4 

0  12 

4 

the  proof  gallon 

0  11 

5 

0  12 

5 

the  proof  gallon 

0  11 

5 

0  12 

5 
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Saccharin  and  mixtures  containing  saccharin,  or  other  sub-  £  «.  d. 

stances  of  like  nature  or  use             .             .                the  oz.  0  1  3 
Soap,  transparent,  in  the  manufacture  of  which  spirit  has 

been  used     .....                the  lb.  0  0  3 

Imported  in  Imported  in 

Casks.  Bottles. 

Spirits  and  strong  waters : —  &    s.    d.         &     ».    d. 

For  every  gallon  computed  at  hydrometer 

proof  of  spirits  of  any  description  (except 

perfumed  spirits),  including  naphtha  or 

methylic  alcohol,  purified   so  as   to  be 

potable ;  and  mixtures  and  preparations 

containing  spirits — 

Enumerated  spirits — 

Brandy 

Kum 

Imitation  Kum 
Geneva 

Additional  in  respect  of  sugar  used 
in  sweetening  any  of  the  above 
tested  for  strength,  if  sweetened 
to  such  an  extent  that  the  spirit 
thereby  ceases  to  be  an  enumer- 
ated spirit  .  the  proof  gallon  0  0  2  0  0  2 
Unenumerated  spirits — 

Sweetened  .     the  proof  gallon     Oil     7         012     7 

(Including  liqueurs,  cordials,  mix- 
tures,  and    other  preparations 
containing  spirits  ;  if  tested.) 
Not  sweetened     .     the  proof  gallon     Oil     5        Oil     5 
(Including  liqueurs,  cordials,  mix- 
tures,  and    other   preparations 
containing  spirits,  provided  such 
spirits  can  he  shown  to  be  both 
unenumerated  and    not   sweet- 
ened ;  if  tested.) 
Liqueurs,    cordials,    mixtures,    and    other 
preparations     containing     spirits,      not 
sweetened,    provided    such    spirits    are 
not  shown  to  be  unenumerated  ;  if  tested 

the  proof  gallon     0  11     5         0  12     5 
Liqueurs,  cordials,  mixtures,  and  other  pre- 
parations   containing    spirits   in   bottle, 
entered  in  such  a  manner  as  to  indicate 
that  the  strength  is  not  to  be  tested 

the  liquid  gallon 
Perfumed  spirits  .    the  liquid  gallon 

Sugar : — 

Not  exceeding  76  degrees  of  polarisation 
Exceeding  76  and  not  exceeding  77 

77  „  „  78 

78  „  „  79 

79  „  „  80 

80  „  „  81 

81  „  „  82 
II  82  „  „  83 
..         83        ..            „  84 


0 

16 

4 

)  18     1 

c 

19 

1 

£ 

s. 

d. 

the  cwt. 

0 

2 

0 

the  cwt. 

0 

2 

0-8 

the  cwt. 

0 

2 

1-6 

the  cwt. 

0 

2 

2-4 

the  cwt. 

0 

2 

3-2 

the  cwt. 

0 

2 

4  0 

the  cwt. 

0 

2 

4-8 

the  cwt. 

0 

2 

5-6 

the  cwt. 

0 

2 

6-5 
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Exceeding  84  and 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
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not  exceeding  85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 


the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 
the  cwt. 


Tea,  until  the  first  day  of  July  1906  (annually  enacted) 

the  lb. 
Tobacco,  viz. : — 

Tobacco  manufactured — 

Cigars  ....  the  lb. 

Cavendish  or  negrohead        .  .  the  lb. 

Cavendish  or  negrohead  manufactured  in  bond 

the  lb. 
Other  manufactured  tobacco,  viz. — 

Cigarettes  .  .  .  the  lb. 

Other  sorts         .  .  ,  the  lb. 

Snuff  containing  more  than  13  lbs.  of  moisture  in 

every  100  lbs.  weight  thereof        .  the  lb. 

SnufF  not  containing  more  than  13  lbs.  of  moisture 

in  every  100  lbs.  weight  thereof   .  the  lb. 

Tobacco  unmanufactured — 

If  stripped  or  stemmed — 

Containing  10  lbs.  or  more  of  moisture  in  every 

100  lbs.  weight  thereof  .  the  lb. 

Containing  less   than    10   lbs.  of   moisture   in 

every  100  lbs.  weight  thereof  the  lb. 

If  unstripped  or  unsteramed — 

Containing    10   lbs.    or   more   of   moisture  in 

every  100  lbs.  weight  thereof  the  lb. 

Containing  less  than    10  lbs.   of   moisture   in 

every  100  lbs.  weight  thereof  the  lb. 

Wine,  viz. : — 

Wine  not  exceeding  30  degrees  of  proof  spirit 

the  gallon 

Wine  exceeding   30  but  not  exceeding  42  degrees  of 

proof  spirit       ....  the  gallon 

And  for  every  degree  or  part  of  a  degree  beyond  the 

highest  above  charged  an  additional  duty      the  gallon 

The  word  "  degree "  does  not  include  fractions  of  the 

next  higher  degree. 
"Wine"  includes  lees  of  wine. 
Additional — 

Still  wine,  imported  in  bottle    .  the  gallon 

Sparkling         „  „  .  the  gallon 


d. 

7-4 

8-3 

9-2 

10-2 

11-2 

0-4 

1-6 

2-8 

4-0 

5-2 

6-4 

7-6 

8-8 

10-0 

9 


£  8.       d. 

0  0     5 

0  6     0 

0  4     4 

0  3  10 

0  4  10 

0  3  10 

0  3     7 

0  4     4 


0     3  01 


0     3  4J 


0  3  0 

0  3  4 

0  1  3 

0  3  0 

0  0  3 


0     1     0 
0     2     6 


There  are  many  articles  taxed  as  containing  sugar,  or,  in  the  manu- 
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facture  of  which  sugar  has  been  used,  but  as  they  are,  under  powers  to 
that  effect,  charged  by  the  Commissioners  of  Customs  according  to  the 
circumstances,  and  are  not  actually  tariffed,  they  are  not  inserted 
here. 

Drawbacks. 

The  existing  customs'  drawbacks  are  as  follows : — 

Beer : —  £    «.     d. 

Imported  or  brought  into  Great  Britain  or  Ireland  and 
subsequently  exported  as  merchandise,  or  shipped  for 
use  as  ship's  stores,  or  removed  to  the  Isle  of  Man,  of 
an  original  gravity  of  1055  degrees     . 

for  every  36  gallons     0     7     9 
(And  so  in  proportion  for  any  difference  of  gravity.) 
Coffee  :— 

lioasted  coffee  exported,  which  is  not  mixed  with  chicory 

or  any  other  substance  .  .       the  100  lbs.     0  14     0 

Molasses : — 

Produced  by  a  refiner  in  Great  Britain  or  Ireland,  and 
delivered  by  him  to  a  licensed  distiller  for  use  in  the 
manufacture  of  spirits  .  .  .  the  cwt.     0     10 

Produced  by  a  refiner  in  Great  Britain  or  Ireland  from 
sugar  on  which  duty  has  been  paid  on  importation,  if 
the  molasses  is  to  be  used  solely  for  purposes  of  food 
for  stock  ....  the  cwt.     010 

Sugar : — 

Sugar  which  has  passed  a  refinery  in  Great  Britain  or 
Ireland,  and  on  which  the  proper  import  duties  have 
been  paid — upon  being  exported,  or  deposited  in  any 
bonded  warehouse  for  use  as  ship's  stores,  or  removed 
to  the  Isle  of  Man,  a  drawback  equal  to  the  duty  on 
sugar  of  the  like  polarisation. 

Goods  (other  than  beer)  exported  or  deposited  in 
any  bonded  warehouse  for  use  as  ship's  stores,  or 
removed  to  the  Isle  of  Man,  in  the  manufacture  or 
preparation  of  which  in  Great  Britain  or  Ireland  any 
duty-paid  sugar,  glucose,  saccharin,  or  molasses  has 
been  used,  a  drawback  equal  to  the  duty  in  respect  of 
the  quantity  of  that  article  which  appears  to  the  satis- 
faction of  the  Treasury  to  have  been  used  in  the 
manufacture  or  preparation  of  the  goods,  or,  in  the 
case  of  residual  products,  to  be  contained  therein. 
Tobacco : — 

Tobacco  upon  which  the  duties  of  customs  on  importation 
have  been  paid  : — 

(1)  Tobacco  manufactured  in  Great  Britain  or  Ire- 
land, on  being,  by  any  licensed  manufacturer, 
exported  as  merchandise,  or  deposited  in  any 
bonded  warehouse,  to  be  used  as  ship's  stores, 
or  expoited  by  parcel  post,  or,  by  permission, 
direct  from  the  premises  of  a  licenced  manu- 
facturer— 

Cigars  .  .  .  the  lb. 

Cigarettes  .  .  .  the  lb. 

Cut,    roll,    cake,    or    other    manufactured 
tobacco  .  .  the  lb. 

Snuff  (not  being  offal  snuff)      .  the  lb. 


0 

3 

5 

0 

3 

4 

0 

3 

3 

0 

3 

2 
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Stalks,  shorts,  offal  snufF,  or  other  refuse  of 

tobacco     .  .  .  .  .031 

(2)  Stalks,  shorts,  or  other  refuse  of  tobacco,  in- 
cluding offal  snufF,  on  being,  by  any  licensed 
manufacturer,  exported  or  deposited  in  a 
bonded  warehouse  to  be  exported  as  mer- 
chandise, or  deposited  for  abandonment  in 
an  approved  King's  warehouse,  or  in  a 
bonded  warehouse  approved  for  the  manu- 
facture of  sheep-wash,  etc.         .  the  lb.     0     3     1 

The  above  rates  of  drawback  are  allowed 
on  tobacco,  etc.,  containing  14  per  cent,  of 
moisture,  a  proportionate  increase  or  deduction 
being  made  if  the  moisture  is  less  or  more  than 
14  per  cent. 

A  deduction  is  made  from  the  drawback  for 
every  lb.  of  inorganic  matter  in  excess  of 
22  per  cent,  (calculated  on  the  tobacco,  etc., 
exclusive  of  water),  but  the  Commissioners 
of  Customs  may  allow  drawback  at  the  full 
rate  on  tobacco  (including  cigars  and  cigar- 
ettes), and  shorts,  stalks,  or  other  refuse  of 
tobacco  not  of  the  fineness  of  snufF,  if  they 
are  satisfied  that  there  has  been  no  artificial 
increase  of  inorganic  matter  during  manu- 
facture. 


Koughly  speaking,  duties  received  from — 

£ 

Tobacco              .... 

amount  to 

13,380,000 

Foreign  Spirits . 

3,700,000 

Wines    . 

1,175,000 

Tea        . 

6,800,000 

CofFee  and  Cocoa 

450,000 

Dried  Fruits 

440,000 

Sugar    . 

6,177,000 

The  law  as  to  how  the  addition  to,  or  diminution  of  duty  affected  in- 
land contracts  entered  into  before  such  alteration  was  not  in  a  very  clear 
condition,  and  did  not  apply  to  an  entirely  new  duty.  It  was,  therefore, 
thought  desirable  in  1901,  when  the  sugar  duty  was  being  imposed,  to 
set  this  law  out  more  clearly,  by  an  entirely  new  enactment,  and,  as 
it  is  a  matter  which  may  be  useful  and  of  considerable  importance  in 
contract  law,  it  is  thought  well  to  set  this  out  in  full.  It  is  sec.  10  of 
the  Finance  Act,  1901,  1  Edw.  vii.  c.  7,  and  is  as  follows : — 

(1.)  Where  any  new  customs,  import  duty,  or  new  excise  duty  is 
imposed,  or  where  any  customs,  import  duty,  or  excise  duty  is  increased, 
and  any  goods  in  respect  of  which  the  duty  is  payable,  are  delivered  after 
the  day  on  which  the  new  or  increased  duty  takes  effect  in  pursuance 
of  a  contract  made  before  that  day,  the  seller  of  the  goods  may,  in  the 
absence  of  agreement  to  the  contrary,  recover,  as  an  addition  to  the  con- 
tract price,  a  sum  equal  to  any  amount  paid  by  him  in  respect  of  the  goods 
on  account  of  the  new  duty  or  the  increase  of  duty,  as  the  case  may  be. 

(2.)  Where  any  customs,  import  duty,  or  excise  duty  is  repealed  or 
decreased,  and  any  goods  affected  by  the  duty  are  delivered  after  the 
day  on  which  the  duty  ceases  or  the  decrease  in  the  duty  takes  effect 
in  pursuance  of  a  contract  made  before  that  day,  the  purchaser  of  the 
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goods,  in  the  absence  of  agreement  to  the  contrary,  may,  if  the  seller  of 
the  goods  has  had  in  respect  of  those  goods  the  benefit  of  the  repeal  or 
decrease  of  the  duty,  deduct  from  the  contract  price  a  sum  equal  to 
the  amount  of  the  duty  or  decrease  of  duty  as  the  case  may  be. 

(3.)  Where  any  addition  to  or  deduction  from  the  contract  price 
may  be  made  under  this  section  on  account  of  any  new  or  repealed  duty, 
such  sum  as  may  be  agreed  upon,  or  in  default  of  agreement  determined 
by  the  Commissioners  of  Customs  in  the  case  of  a  custom  duty,  and  by 
the  Commissioners  of  Inland  Revenue  in  the  case  of  an  excise  duty,  as 
representing  in  the  case  of  a  new  duty  any  new  expenses  incurred,  and 
in  the  case  of  a  repealed  duty  any  expenses  saved,  may  be  included 
in  the  addition  to  or  deduction  from  the  contract  price,  and  may  be 
recovered  or  deducted  accordingly. 

CustOS  Rotulorum. — This  title  is  borne  by  the  first  civil 
officer  for  the  county  by  virtue  of  his  being  nominally  keeper  of  the 
rolls  or  records  of  the  sessions  of  the  peace  and  of  the  commission  of  the 
peace  itself,  though  by  statute  the  actual  custody  and  responsibility  for 
the  safe  keeping  of  these  documents  is  in  the  clerk  of  the  peace  (51  &  52 
Vict.  c.  41,  s.  83  (3)).  The  provisions  of  the  Local  Government  Act, 
1888,  as  to  the  custody  of  records,  were  considered  by  Bigham,  J.,  in 
Duke  of  Westminster  \.  Duke  of  Bedford,  1899,  16  T.  L.  K.  114,  where  he 
held  that  the  records  of  the  old  county  of  Middlesex,  existing  on  April 
1,  1899,  were  properly  in  the  custody  of  the  citdos  rotulonim  of  that 
county,  and  were  not  apportionable  between  him  and  the  auttas  r<dul- 
orum  of  the  county  of  London.  Frequently  the  office  is  held  by  the 
Lord  Lieutenant,  and  almost  invariably  it  is  vested  in  some  nobleman 
or  gentleman  of  high  rank.  He  is  always  one  of  the  commission  (Holt, 
C.J.,  in  Harcourt  v.  Fox,  1693,  1  Show.  507),  and  is,  says  I^mbard  (bk. 
iv.  c.  3),  "  among  them  of  the  quorum  a  man  for  the  most  part  especially 
picked  out  either  for  wisdom,  countenance,  or  credit."  As  to  the  origin 
of  the  office,  see  the  judgments  in  Harding  v.  Pollock,  1829,  6  Bing.  25  ; 
32  R.  R.  47).  Until  1545  his  appointment  lay  with  the  Lord  Chancellor, 
but  in  that  year  the  right  was  transferred  to  the  Crown,  which  nominates 
to  the  office  under  the  sign  manual  (37  Hen,  viii.  c.  1,  s.  1,  confirmed  by 
1  Will.  «&  Mary,  c.  21,  s.  3).  Formerly  he  had  the  appointment  of  the 
clerk  of  the  peace  for  the  county,  but  since  1888  this  power  has  been 
in  the  standing  joint  committee  of  the  County  Council  and  Quarter 
Sessions  (51  &  52  Vict.  c.  41,  s.  83  (2)).  His  jurisdiction,  however,  has 
been  extended  to  places  that  are  by  the  Local  Government  Act  made 
part  of  his  county  {id.  ibid.,  s.  59  (2)).  Special  provisions  are  contained 
in  6  &  7  Will.  iv.  c.  87,  ss.  2,  6,  9,  10,  as  to  Cawood,  Wistow,  and  Otley ; 
in  6  &  7  Will.  iv.  c.  19,  a.  3,  as  to  the  County  Palatine  of  Durham ;  in 
6  &  7  Will.  IV.  c.  87,  8.  7,  as  to  the  Isle  of  Ely ;  in  37  «Sc  38  Vict.  c.  45, 
as  to  the  county  of  Hertford ;  in  6  &  7  Will.  iv.  c.  87,  s.  6,  as  to  Ripon 
(Yorkshire) ;  in  6  &  7  Will.  iv.  c.  87,  ss.  3,  6,  as  to  Southwell  (Notting- 
hamshire) ;  and  in  34  &  35  Vict.  c.  73,  s.  4,  as  to  the  County  Palatine  of 
Lancaster,  of  which  the  Chancellor  of  the  Duchy  is  custos  rotulorum.  As 
to  Ireland,  see  1  &  2  Will.  iv.  c.  17,  s.  3. 

Cutting  and  Wounding'.— l.  Cutting  and  wounding  is  a 
phrase  used  to  describe  the  offence  now  constituted  under  sees.  18,  20  of 
the  Offences  against  the  Person  Act,  1861,  which  is  a  form  of  Battery. 
See  Battery;  Bodily  Harm. 

VOL.  IV.  20 
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The  expression  originated  from  the  terms  of  the  now  repealed  Act, 
43  Geo.  III.  c.  58,  which  contained  the  terms  "  cut,  stab,  or  wound,"  under 
which  a  distinction  was  drawn  between  incised  and  contused  wounds 
{B.  V.  M'Dei^mot,  1818,  Euss.  &  R.  356),  which  has  been  rendered  im- 
material by  the  wording  of  the  present  enactments. 

2.  Cutting  certain  kinds  of  property  with  intent  to  steal  or  do 
mischief  or  damage  is  punishable  under  the  Larceny  Act,  1861,  and  the 
Malicious  Damage  Act,  1861.     See  Larceny;  Malicious  Damage. 

Cycling*. — Bicycles,  tricycles,  velocipedes,  and  other  similar 
machines  are  "  carriages "  within  the  meaning  of  the  Highway  Acts 
(see  Taylor  v.  Goodwin,  1879,  4  Q.  B.  D.  228,  in  which  it  was  held 
that  a  person  riding  a  bicycle  on  a  highway  at  such  a  pace  as  to 
be  dangerous  to  passers-by  might  be  convicted  of  furiously  driving  a 
"carriage"  within  sec.  78  of  the  Highway  Act,  1875)  (the  provisions  of 
which  as  to  proceedings  for  furious  driving  therefore  apply  to  them 
(see  Highways));  and  the  following  additional  regulations  are  to  be 
observed  by  any  person  or  persons  riding  or  being  upon  such  carriages — 
(a)  During  the  period  between  one  hour  after  sunset  and  one  hour  before 
sunrise,  every  such  person  is  to  carry  attached  to  his  vehicle  a  lamp  so 
constructed  and  placed  as  to  exhibit  a  light  in  the  direction  in  which  he 
is  proceeding,  and  so  lighted  and  kept  lighted  as  to  afford  adequate  means 
of  signalling  the  approach  or  position  of  the  carriage.  Military  cyclists 
have  no  rights  beyond  those  of  civilians  in  regard  to  this  provision ; 
each  member  of  a  cyclist  section  must  carry  a  lamp  in  accordance  with 
the  statutory  requisition,  and  it  is  not  sufficient  for  the  officer  in  charge 
of  the  section  to  do  so  (see  case  noted  in  Law  Journal,  vol.  xxxi.  p.  284). 
(h)  Upon  overtaking  any  cart  or  carriage,  or  any  horse,  mule,  or  other 
beast  of  burden,  or  any  foot-passenger  on  the  carriage-way,  the  rider 
is,  within  a  reasonable  distance  from  and  before  passing  such  cart  or 
carriage,  etc.,  by  sounding  a  bell  or  whistle,  or  otherwise,  to  give  audible 
and  sufficient  warning  of  his  approach.  On  summary  conviction,  an 
offender  against  any  of  these  provisions  is  liable  to  a  maximum  penalty 
of  40s.  for  each  offence  (Local  Government  Act,  1888,  51  &  52  Vict. 
c.  41,  s.  85).  Prior  to  this  enactment,  regulations  as  to  cycling  might 
be  made  by  local  authorities  under  sec.  26,  subs.  (5)  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878,  and  sec.  23,  subs.  (1)  of  the 
Municipal  Corporations  Act,  1882,  and  by-laws  made  under  these  pro- 
visions, and  existing  at  the  date  when  see.  85  of  the  Local  Government 
Act,  1888,  took  effect  (April  1,  1889)  would  seem  to  be  saved  from 
repeal  by  sec.  123  of  the  Act. 

A  bicycle  has  been  held  not  to  be  a  "carriage "  so  as  to  be  liable  for 
tolls  under  a  local  Act  {Williams  v.  Ellis,  1880,  5  Q.  B.  D.  175;  which 
case  was  approved  by  the  Court  of  Appeal  in  Simpson  v.  Teignmouth  and 
Shaldon  Bridge  Co.,  [1903]  1  K.  B.  405). 

A  cyclist  who  disobeys  the  regulations  as  to  lights  laid  down  under  the 
Local  Government  Act,  1888,  cannot  be  forcibly  arrested  by  the  police, 
or  even  stopped  by  them,  who,  and  if  they  take  either  course,  are  com- 
mitting an  assault  {Hatton  v.  Treeby,  [1897]  2  Q.  B.  452). 

Bights  and  Liabilities. — The  remarks  of  Hawkins,  J.,  in  passing 
sentence  on  a  cyclist  who  had  "  coasted "  down  a  hill,  and  suddenly 
struck  and  killed  a  person  at  the  foot  (prisoner  was  charged  with  man- 
slaughter, but  a  plea  of  grievous  bodily  harm  was  accepted),  clearly 
indicates  the  responsibility  of  cyclists :  "  Cyclists  seemed  to  think  that 
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80  long  as  they  rang  their  bell  or  gave  a  warning,  people  were  bound  to 
get  out  of  their  way.  That  was  not  the  law,  and  they  must  learn  that 
they  had  no  greater  rights  than  other  persons  using  the  highway,  either 
on  horseback  or  driving.  If  people  did  not  get  out  of  the  way  they 
must  turn  aside  or  stop.  They  must  know  that  their  liability  was  not 
only  a  criminal  one,  as  they  were  also  liable  to  make  compensation  for 
their  wrongful  acts  "  (B.  v.  Parker,  1895,  59  J.  P.  793). 

Motor-Cycles. — The  Motor  Car  Act,  1903,  contains  no  definition  of 
motor-cycle,  but  according  to  the  circular  of  the  Local  Government 
Board  (Nov.  20,  1903),  they  "  understand  that,  though  the  term  might 
sometimes  properly  apply  to  other  vehicles,  it  would  be  generally  treated 
as  limited  to  motor-cars  designed  to  travel  on  not  more  than  three  wheels, 
and  weighing  unladen  not  more  than  three  cwt."  The  motor-cycle,  for 
purposes  of  law,  must  be  regarded  as  a  motor-car  working  under  less 
stringent  regulations  than  those  devised  for  the-  larger  machines.  A 
licence  is  required  for  riding,  and  may  be  obtained  by  any  person  over 
fourteen  years  of  age  {ibid.,  s.  3  (5)).  llegistration  (for  which  5s.  is  payable) 
is  required  from  the  owner  of  each  motor-cycle,  a  number  being  issued, 
as  in  the  case  of  a  motor-car  (ibid.,  a.  2  (3)).  Regulations  in  the  matter 
of  fixing  number-plate,  etc.,  are  greatly  relaxed  in  favour  of  motor-cycles 
under  three  cwt.  (Motor  Car  (llegistration  and  Licensing)  Order,  1903, 
Sched.  IV.,  ss.  5,  7). 

Motor-Cycle  a  Carriage. — A  motor-cycle  is  a  carriage  propelled  by 
steam  or  electricity  or  other  mechanical  power,  within  the  definition  of 
carriage  under  51  &  52  Vict.  c.  8 ;  and  tlie  Locomotives  on  Highways  Act, 
1896,  provides  that  "a  light  locomotive  shall  be  deemed  to  be  a  carriage 
within  the  meaning  of  any  Act  of  Parliament,  whether  public,  general, 
or  local  .  .  ."  (O'Dmwghue  v.  Mooii,  1904,  68  J.  P.  349). 

Authorities. — See  Chalmers's  Law  as  it  affects  Cyclists  (1899  ed.);  Lucas 
and  Crane's  Law  affecting  Motor-Cars  (1905  ed.),  pp.  65  et  scq. ;  and  the 
ordinary  text-books  on  Highways  and  Local  Government,  notices  of 
which  are  appended  to  the  articles  on  these  subjects. 

Cy-pres. — See  Charities,  Vol.  II.  p.  686. 

Cyprus. — History. — Cyprus  is  an  island  in  the  Mediterranean, 
with  an  area  of  about  3600  square  miles — or  nearly  half  the  size  of 
Wales.  It  was  formerly  governed  by  lieutenants  of  the  Byzantine 
Emperors;  occupied  in  1191  by  Richard  i.  of  England,  and  assigned  by 
him,  first  to  the  Knights  Templars,  afterwards  to  Guy  de  Lusignan, 
whose  descendants  retained  the  sovereignty  until  1489,  when  they  were 
ousted  by  the  Venetian  Republic.  From  1425  onward,  the  island  paid 
tribute  to  Egypt.  In  1571  Cyprus  was  added  to  the  dominions  of  the 
Sultan  of  Turkey.  By  a  Convention  of  June  4, 1878  (Hertslet's  Treaties, 
vol.  xiv.  p.  1170),  the  Sultan  assigned  the  island  to  be  occupied  and 
administered  by  the  British  Government. 

Government. — ^The  Convention  of  June  1878  was  explained  by  an 
Annex  of  July  1, 1878  {ibid.,  p.  1171).  Under  these,  as  further  modified  by 
agreement  of  February  3,  1879  (Hertslet's  State  Papers,  vol.  Ixx.  p.  306), 
certain  payments  are  made  to  the  Porte,  and  England  is  to  evacuate 
the  island  on  the  restoration  by  Russia  to  Turkey  of  certain  Armenian 
conquests.  By  Convention  of  August  14,  1878  (Hertslet's  Treaties,  vol. 
xiv.  p.  1177),  it  was  declared  that  the  full  power  of  making  laws  for  the 
island,  free  from  the  Porte's  control,  was  vested  in  H.  B.  Majesty. 
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The  administration  (which  was  established  by  Order  in  Council  of 
September  14,  1878  (St.  E.  &  0.,  Eev.  1904,  vol.  v.,  "Foreign  Jurisdic- 
tion," p.  304)),  is  in  the  hands  of  a  High  Commissioner,  who  has  the 
powers  usually  conferred  on  a  colonial  Governor,  including  those  of 
pardon,  etc.,  and  is  aided  by  an  Executive  Council.  The  island  is 
divided  into  six  provinces  ("  Cazas "),  each  under  a  commissioner. 

The  1878  Order  also  established  a  Legislative  Council,  but  this  was- 
remodelled  by  Orders  in  Council  of  November  30, 1882,  and  February  14,. 
1883  {ibid.,  p.  333).  It  now  consists  of  six  non-elective  members,  and 
twelve  elective  members,  three  elected  by  Mohammedan  and  nine  by 
non-Mohammedan  taxpayers — the  island  being  for  this  purpose  divided 
into  three  electoral  districts,  each  consisting  of  two  cazas  and  returning 
four  members.  The  High  Commissioner  can  (1882  Order,  art.  20)  dis- 
solve the  Council  whenever  he  thinks  fit,  and  in  any  event  there  is  a 
general  election  every  five  years. 

Laivs. — The  laws  are  made  by  the  High  Commissioner  and  Legislative 
Council,  but  they  cannot  alter  the  constitution  of  the  Council  (art.  3). 
Greek  and  Turkish,  as  well  as  English,  are  used  in  debates,  but  the 
laws  enacted  by  the  Council  are  in  English,  with  translations  in  the 
other  languages  attached  (art.  25). 

Legislation  by  Order  in  Council  is  expressly  reserved  (art,  3) ;  this 
power  has  been  used  for  diverse  matters,  as  follows : — 

Extradition  from  or  to  Cyprus  is  regulated  by  "  The  Cyprus  Extra- 
dition Order  in  Council,  1881,"  "The  Cyprus  Extradition  Order  in 
Council,  1895,"  and  "The  Cyprus  Extradition  Order  in  Council,  1895,. 
No.  2  "  (St.  E.  &  0.,  Eev.  1904,  vol.  v.,  "  Foreign  Jurisdiction,"  pp.  322, 
418,  419). 

The  Cyprus  Neutrality  Order  in  Council,  1881  {ibid.,  p.  307),  regulates 
the  conduct  of  persons  in  Cyprus  during  the  existence  of  hostilities 
between  States  with  which  H.  B.  Majesty  is  at  peace,  and  gives  the 
High  Commissioner  control  over  recruiting  for  the  service  of  any 
state. 

Currency  in  Cyprus  is  regulated  by  the  Cyprus  Coinage  Order,  1900 
(St.  E.  &  0.,  Eev.  1904,  vol.  ii.,  "Coin,  Colonies,"  p.  76),  under  which  the 
imperial  sovereign  is  the  sole  gold  coin,  and  is  current  at  the  value  of 
180  piastres.  The  silver  and  copper,  etc.,  coinage  are  multiples  or 
fractions  of  piastres.  Pre-Victorian  sovereigns  were  demonetised  by 
Proclamation  of  1892  {ibid.,  p.  75). 

By  Law  No.  XL  of  1890  the  Cyprus  measures  of  length,  weight,. 
and  capacity  were  declared  to  be  the  pic,  oke,  and  kile — being  respec- 
tively two-thirds  of  an  imperial  yard,  two  and  four-fifths  of  a  lb.,  and 
eight  gallons. 

Under  "The  Cyprus  Telegraphs  Order,  1904"  (St.  E.  &  O.,  1904, 
p.  248),  no  telegraphic  apparatus  (whether  wireless  or  not)  can  be 
installed  or  used  in  the  island  without  a  licence  from  the  High  Com- 
missioner under  penalty  of  forfeiture,  and  in  case  of  emergency  the 
Government  can  take  possession  and  control  of  all  such  apparatus  in 
the  island. 

Under  "The  Cyprus  Maritime  Order  in  Council,  1900"  (St.  E.  &  O., 
Eev.  1904,  vol.  viii.,  "  Merchant  Shipping,"  p.  36),  the  port  of  Larnaca 
is  a  registry  port  for  British  ships.  The  order  prescribes  the  fees 
payable  on  registry,  etc.,  and  the  High  Commissioner  can  (art.  9)  grant 
(temporary)  passes  which  take  effect  as  certificates  of  registry. 

By  Law  IX.  of  1905  provision  was  made  for  the  publication  of  an 
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authoritative  revised  edition  of  the  Laws  of  Cyprus  as  in  force  in  1906, 
to  include  the  Imperial  Orders  in  Council  and  Imperial  Acts  affecting 
the  island,  and  also  all  subordinate  legislation,  i.e.  Rules  of  the  High 
Commissioner,  etc. 

Courts  of  Jiistice. — The  first  law  passed  by  the  Legislative  Council 
(No.  1  of  1878)  established  a  High  Court  of  Justice.  The  Constitution 
of  the  Courts  of  the  island  is  now  regulated  by  the  Cyprus  Courts  of 
Justice  Order,  1882  (St.  K.  &  0.,  Rev.  1904,  vol.  v.,  "  Foreign  Jurisdic- 
tion," p.  341),  as  amended  by  further  Orders  in  Council  of  February  14, 
1883  {ibid.,  p.  412),  and  August  11,  1902  {Md.,  p.  420). 

The  Courts  now  consist  of — 

(1)  A  Supreme  Court  of  Criminal  and  Civil  Appeal,  with  two 

or  more  judges  (1882  Order,  arts.  4,  32,  51). 

(2)  An  Assize   Court   for   each   caza,  with   unlimited   criminal 

jurisdiction,  held  by  Supreme  and  District  Court  judges 
sitting  together  (arts.  6,  50). 

(3)  A  District  Court  for  each  caza,  with  criminal  jurisdiction  up 

to  three  years'  impri.sonment,  and  unlimited  civil  juris- 
diction. For  each  Court  there  is  a  president  and  one 
Christian  and  one  Moslem  district  judge  (arts.  5,  29, 
30,  49). 

(4)  Magistrates'  Courts  for  each  caza  (arts.  7,  48). 

(5)  Village  judges  (arts.  8,  10,  47). 

The  existing  Ottoman  tribunals  are  abolished  (art.  2),  save  that 
the  Mussulman  religious  courts  still  exercise  jurisdiction  in  matters 
concerning  that  faith  (art.  20). 

All  the  jurisdiction  of  the  High  Court  is  transferred  to  tlie  Supreme 
Court,  and  to  the  Assize  and  District  Courts,  etc.  (1882  Order,  art.  22, 
and  1883  Order). 

{^Authorities. — For  the  laws  of  Cyprus,  reference  may  be  made  to 
The  Dcstour,  or  official  compilation  of  laws,  published  at  Constantinojile ; 
Legislation  Ottomane,  by  Aristarchi  Bey,  contains  a  French  translation 
of  the  more  important  laws.  See  also  W.  E.  Grigsby,  The  Medjclle, 
a  translation  of  the  Ottoman  Code  (Nicosia,  1895) ;  F.  Ongley,  The 
Ottoman  Laiul  Code  (London,  1892);  Cyjmis  Laws  and  Ordinances, 
published  by  the  British  authorities;  and  the  Ci/pnts  Law  Reports.'] 


Dairies. — It  has  long  been  recognised  by  medical  authorities 
that  milk  is  specially  likely  to  receive  and  convey  infection.  Dairies 
and  places  where  it  was  dealt  with  and  distributed  were  not,  however, 
placed  under  the  control  of  the  sanitary  authorities  charged  with  the 
protection  of  the  public  health  till  the  year  1886.  The  Contagious 
Diseases  Animals  Act,  1878,41  &  42  Vict.  c.  74,  s.  34,  enabled  the  Privy 
Council  to  make  orders  (1)  for  the  registration  with  the  local  authority 
of  all  persons  carrying  on  the  trade  of  cowkeepers,  dairymen,  or  pur- 
veyors of  milk;  (2)  for  the  inspection  of  cattle  in  dairies,  and  for 
prescribing  and  regulating  the  lighting,  ventilation,  cleansing,  drainage, 
and  water  supply  of  dairies  and  cowsheds  in  the  occupation  of  persons 
following  the  trade  of  cowkeepers  or  dairymen;  (3)  for  securing  the 
cleanliness  of  milk  stores,  milk  shops,  and  of  milk  vessels  used  for 
containing  milk  for  sale  by  such  persons ;  (4)  for  prescribing  precautions 
to  be  taken  for  protecting  milk  against  infection  or  contamination ;  (5) 
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for  authorising  a  local  authority  to  make  regulations  for  the  above 
purposes  or  any  of  them,  subject  to  such  conditions,  if  any,  as  the  Privy 
Council  might  prescribe.  The  local  authorities  for  the  execution  of 
that  Act  were  the  town  councils  in  boroughs,  and  elsewhere,  the 
magistrates  assembled  in  Quarter  Sessions,  who  were  then  the  county 
authorities. 

The  Contagious  Diseases  Animals  Act,  1886  (49  &  50  Vict.  c.  32,  s.  9), 
transferred  the  control  from  the  Privy  Council  to  the  Local  Govern- 
ment Board,  and  gave  the  local  administration  to  the  local  sanitary 
authorities. 

These  powers  were  transferred  again  in  1889  from  the  Local  Govern- 
ment Board  to  the  Board  of  Agriculture  (52  &  53  Vict.  c.  30,  s.  2). 
The  Public  Health,  London,  Act,  1891,  enables  the  Local  Government 
Board  to  make  such  general  or  special  regulations  as  they  think  fit 
for  similar  matters  in  London  (54  &  55  Vict.  c.  76,  s.  28). 

In  pursuance  of  statutory  powers  so  given  an  Order  in  Council  was 
issued  on  June  15, 1885,  dealing  with  the  above  matters.  An  amending 
order  was  subsequently  issued  on  November  1,  1886,  which  is  to  be 
read  with  the  earlier  order. 

These  orders  are  still  in  force.  Under  them  the  sanitary  authority 
must  keep  a  register  of  all  persons  carrying  on  in  their  district  the  trade 
of  cowkeepers,  dairymen,  or  purveyors  of  milk.  No  one  who  is  not 
registered  may  lawfully  carry  on  such  trade.  Persons  who  have  dairies 
for  the  purpose  only  of  making  butter  or  cheese,  and  who  do  not  purvey 
milk,  and  persons  who  only  sell  milk  of  their  own  cows  in  small 
quantities  to  their  workmen  or  neighbours,  are  not  considered  to  be 
dairymen,  and  need  not  be  registered.  Buildings  newly  occupied  as 
dairies  or  cowsheds  since  June  1886  must  have  adequate  provision  for 
lighting,  ventilation,  cleansing,  drainage,  and  water  supply,  to  ensure 
(a)  the  health  and  good  condition  of  the  cattle  therein ;  (b)  the  cleanliness 
of  vessels  used  for  containing  milk  for  sale ;  and  (c)  the  protection  of  the 
milk  against  infection  or  contamination.  Persons  suffering  from  any 
dangerous  infectious  disorder,  or  who  have  recently  been  in  contact  with 
persons  so  suffering,  may  not  milk  cows,  handle  vessels  used  for  con- 
taining milk,  or  in  any  way  take  part  in  the  business,  so  far  as  regards 
the  production,  distribution,  or  storage  of  milk.  No  dairy  or  room  used 
as  a  milk  store  or  milk  shop  may  communicate  directly  with  any  closet, 
etc.,  or  be  used  as  a  sleeping  apartment,  or  in  any  manner  likely  to  cause 
contamination  of  the  milk  therein.  Pigs  may  not  be  kept  in  any  building 
used  for  keeping  cows,  or  in  any  place  used  for  keeping  milk  for  sale. 
The  milk  of  a  diseased  cow  may  not  be  mixed  with  other  milk  or  sold  for 
human  food  at  all,  nor  may  it  be  used  for  pigs  or  other  animals  until  it 
has  been  boiled. 

The  Order  of  1885,  s.  13,  enables  local  authorities  to  make  regula- 
tions (a)  for  the  inspection  of  cattle  in  dairies ;  (b)  for  prescribing  and 
regulating  the  lighting,  ventilation,  cleansing,  drainage,  and  water  supply 
of  dairies  and  cowsheds  in  the  occupation  of  persons  following  the  trade  of 
cowkeepers  and  dairymen  (this  does  not  include  ordinary  farmers,  who 
do  not  sell  milk  (Umfreville  v.  L.  C.  C,  1896,  66  L.  J.  Q.  B.  177));  (c) 
for  securing  the  cleanliness  of  milk  stores,  milk  shops,  and  of  milk 
vessels  used  for  containing  milk  for  sale  by  such  persons ;  {d)  for  pre- 
scribing precautions  to  be  taken  by  purveyors  of  milk  and  persons 
selling  by  retail,  against  infection  or  contamination.  A  regulation 
made   by  the   London  County  Council   requiring  purveyors   of   milk 
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immediately  to  remove  all  milk  and  utensils  for  containing  milk  from 
the  building  in  which  he  keeps  mUk,  on  any  outbreak  of  an  infectious 
disease  coming  to  his  knowledge,  has  been  held  to  be  good,  and  to  apply 
to  a  building  let  out  in  separate  tenements,  though  the  part  occupied  by 
the  purveyor  was  distinct  from  the  tenement  where  the  infection  was 
(X  C.  C.  V.  Edwards,  [1898]  2  Q.  B.  95). 

Any  person  guilty  of  an  offence  against  the  provisions  of  the  orders  is 
liable  to  a  penalty  not  exceeding  £5,  and  £2  for  each  day  on  which  the 
offence  continues  after  written  notice  from  the  local  authority. 

Where  the  Infectious  Diseases  Prevention  Act,  1890,  53  &  54  Vict, 
c.  34,  has  been  adopted,  if  a  medical  officer  of  health  is  in  possession  of 
evidence  that  any  person  in  his  district  is  suffering  from  infectious 
disease  attributable  to  milk  supplied  from  any  dairy  situate  either 
within  or  without  the  district,  or  that  the  consumption  of  milk  from 
such  dairy  is  likely  to  cause  infectious  disease  to  any  person  residing  in 
his  district,  he  may  inspect  the  dairy  and  the  animals  therein.  If  on 
such  inspection  he  is  of  opinion  that  infectious  disease  is  caused  from 
consumption  of  the  milk,  he  is  to  report  to  the  local  authority,  who,  if 
they  think  it  right,  can  prohibit  the  dairyman  from  supplying  milk  in 
their  district  until  they  are  satisfied  that  the  milk  supply  has  been 
changed  or  the  cause  of  the  infection  has  been  removed  (s.  4). 

Further  legislation  on  this  matter  has  l)een  proiK)8ed,  and  a  bill 
promoted  by  the  County  Council  this  year  (1907)  proposes  to  enlarge 
the  powers  of  sanitary  authorities.  If  it  becomes  law,  its  provisions 
may  probably  be  extended  afterwards  outside  the  Metropolitan  area. 

See  also  Milk. 

Damage  (Admiralty). — In  the  modem  statutes  extending 
the  Admiralty  jurisdiction  to  damage  arising  within  a  body  of  a  county, 
the  word  is  to  be  construed  in  the  same  way  as  under  the  old  Admiralty 
jurisdiction ;  and  the  words  of  the  Admiralty  Court  Act,  1840,  giving  the 
Court  jurisdiction  over  "all  claims  and  demands  wliatsoever  in  the 
nature  of  .  .  .  damage  received  by  any  ship  or  sea-going  vessel "  (3  &  4 
Vict.  c.  65,  8.  6),  and  those  of  the  Admiralty  Court  Act,  1861,  24  Vict, 
c.  10,  8.  7,  giving  jurisdiction  over  "any  claim  for  damage  done  by  any 
ship,"  include  every  kind  of  injury  to  person  or  property  iuHicted  by  a 
ship,  or  sustained  by  a  ship  from  person  or  property  (see  YV/cZf^a,  [1893] 
A.  C.  468,  Lord  Herschell).  For  instances  of  collisions  between  ships 
and  persons,  or  things  other  than  ships,  see  Collisions.  Tiie  words 
"damage  done  by  any  ship"  include  injury  to  persons  {The  Sylph,  1867, 
L.  II.  2  Ad.  &  Ec.  24,  a  diver  struck  by  a  steamer's  paddle-wheel ;  The 
Beta,  1869,  L.  R.  2  P.  C.  447,  a  mariner  injured  in  a  collision  between 
two  ships) ;  but  the  ship  must  be  the  "  active  cause  "  of  the  damage  or 
the  "  noxious  instrument "  {The  Vera  Cruz,  1884,  9  P.  I).  96,  Brett,  M.K., 
and  Bowen,  L.J.);  and  personal  injury  otherwise  caused,  e.g.  a  man  falling 
down  a  hatchway  of  a  ship  owing  to  its  being  insufficiently  covered,  is 
not  within  these  words  {The  Theta,  [1894]  P.  280,  Bruce,  J.);  and  see 
Williams  and  Bruce,  Admiralty  Practice,  3rd  ed.,  1902,  pp.  76,  87,  97, 
377. 

As  to  the  County  Court  jurisdiction,  see  Admiralty  Action,  and 
County  Courts.  See  also  Collisions;  Cargo;  Dock;  Limitation 
OF  Liability;  and  authorities  cited  at  the  end  of  these  articles 
respectively. 
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I.  Principles  of  Assessing  Damages. 

Very  various  principles  have  from  time  to  time  been  adopted  of 
assessing  damages,  and  it  may  be  questioned  whether  we  have  yet 
attained  in  England  to  any  very  logical  principle,  or  to  any  completely 
satisfactory  rule.  At  first,  no  doubt,  a  civil  action  was  but  a  substitute 
for  private  vengeance.  The  law  no  longer  permitted  the  person  injured 
to  redress  his  grievance  himself :  the  law  took  upon  itself  to  determine 
the  amount  of  compensation  which  the  plaintiff  should  receive ;  but  it 
was  for  that  very  reason  careful  to  give  him  much  what  he  would  have 
exacted  himself  if  he  had  been  allowed  a  free  hand.  Take,  for  instance, 
the  action  for  theft  at  Eome.  If  the  thief  was  caught  in  the  act,  or  on 
the  spot  {fur  iiianifestus),  the  owner  of  the  thing  stolen  might,  under  the 
early  law  of  the  XII.  Tables,  scourge  the  thief ;  and  if  he  were  a  freeman, 
sell  him  as  a  slave ;  or  if  he  were  a  slave,  might  kill  him.  But  before  the 
time  of  Gains  it  was  felt  that  such  a  punishment  was  too  severe ;  and  the 
prtetor's  edict  established  that  the  thief  must  return  the  property  to  the 
owner,  and  also  pay  him  four  times  its  value.  But  if  the  thief  was  not 
taken  in  the  act,  or  on  the  spot,  then  the  XII.  Tables  enacted  that  he 
must  return  the  thing  which  he  had  stolen,  and  pay  the  owner  in  addi- 
tion twice  its  value.  In  either  case  the  penalty  imposed  was  far  in 
excess  of  the  loss  which  the  plaintiff  had  actually  sustained,  so  that  it 
was  a  benefit  pecuniarily  to  an  ancient  Eoman  to  have  his  chattels  pur- 
loined. Note  also  the  distinction  between  the  penalties  paid  by  the 
manifest  and  the  non-manifest  thief.  Both  these  incidents  show  clearly 
that  the  measure  of  damages  was  fixed  solely  with  a  regard  to  the  feel- 
ings which  might  be  expected  to  actuate  an  owner  of  property  who  was 
wreaking  his  vengeance  on  a  detected  thief.  This  is  indeed  expressly 
admitted  by  Justinian  (see  Inst.  iv.  4,  7). 

Traces  of  the  same  policy  linger  in  our  own  land  laws.  A  tenant 
who  does  not  deliver  up  possession  of  his  holding  in  obedience  to 
a  notice  to  quit  must,  by  the  Statute  11  Geo.  ii.  c.  19,  s.  18,  pay 
his  landlord  double  rent;  if  he  holds  over  after  the  expiration  of 
his  term,  he  must,  under  the  Statute  4  Geo.  ii.  c.  28,  s.  1,  pay  his 
landlord  double  the  value  of  his  holding.  Then,  again,  by  sec.  209 
of  the  Common  Law  Procedure  Act,  1852,  a  tenant  who  does  not 
"  forthwith "  inform  his  landlord  that  he  has  been  served  with  a  writ 
in  ejectment  forfeits  three  years'  rent.  And  it  would  seem  that  the 
tenant  must  pay  this  arbitrary  sum,  even  though  his  landlord  had 
already  had  notice  from  the  plaintiffs  solicitors  that  such  an  action  was 
threatened.  So,  under  the  Statute  2  Will.  &  Mary,  sess.  1,  c.  5,  ss.  3,  4, 
he  who  breaks  a  pound  and  rescues  goods  therefrom  must  pay  treble 
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damages  and  treble  costs,  without  proof  of  knj  special  damage  suffered 
by  the  plaintiff  (Kemp  v.  Christmas,  1898,  79  L  T.  233) ;  and  yet  it  has 
been  held  that  such  a  proceeding  is  not  a  penal  action  (Castlcman  v. 
Hicks,  1842,  2  Moo.  &  E.  422) !  In  all  these  cases  it  is  clear  that  our 
law  has  regard,  mainly,  if  not  solely,  to  the  injured  feelings  of  the 
plaintiff;  and  makes  no  attempt  to  accurately  assess  the  damage  which 
the  defendant's  act  has  really  caused. 

Then,  as  society  advances,  men  begin  to  see  that  this  is  not  quite  fair 
to  the  defendant ;  and  the  next  stage,  apparently,  is  to  let  the  parties, 
if  they  will,  assess  the  damages  beforehand,  and  settle  what  will  be  the 
proper  sum  to  be  paid  in  each  event.  This  sounds  fairer,  no  doubt, 
because  each  party  has  a  voice  in  the  matter.  But  in  most  cases  the 
apparent  fairness  of  this  method  is  illusory.  Borrower  and  lender  are 
not  really  on  equal  terms ;  nor  sometimes  are  landlord  and  tenant.  If 
a  tenant  is  really  anxious  to  take  a  particular  farm,  he  will  often  sign 
a  lease  containing  the  most  stringent  conditions,  and  agree  to  pay  £1000 
as  liquidated  damages  in  case  he  breaks  any  one  of  them.  And  in  former 
days  he  would  have  been  compelled  to  pay  the  £1000,  though  the  loss 
resulting  from  his  breach  to  the  landlord  was  less  than  half  a  crown. 
So,  too,  under  the  Tudors  and  the  Stuarts,  it  was  the  regular  and  custom- 
ary thing  for  a  man  who  was  borrowing  £500  for  six  months  to  solemnly 
enter  into  a  bond  under  seal  for  £1000.  And  if  he  failed  to  pay  back 
the  £500  on  the  last  day  of  the  six  months,  he  was  liable  to  pay  tlie  full 
£1000.  It  was  not  regarded  as  at  all  extortionate  for  the  creditor  to 
insist  on  cent,  per  cent,  if  his  debtor  was  one  day  behindhand  in  paying 
the  debt.  And  this  remained  the  law  till  the  days  of  Queen  Anne 
(4  &  5  Anne,  c.  16);  for  the  borrower,  it  was  urged,  had  expressly  agreed 
to  those  terms.  But  now  the  tendency  is  to  go  to  the  opposite  extreme ; 
our  law,  or  rather  our  Legislature,  is  almost  too  prone  to  allow  persons 
in  default  to  slip  out  of  their  contracts. 

Next,  moral  considerations  intervened.  In  some  cases,  it  was  felt, 
the  plaintiff  had  a  right  to  be  angry,  and  to  exact  the  uttermost  farthing : 
but  in  others,  e.g.  where  the  injury  was  done  unintentionally,  he  ought 
to  be  reasonable  and  moderate  his  indignation.  And  so  the  practice 
arose  of  not  looking  solely  at  the  plaintifl's  injured  feelings,  but  of  con- 
sidering also  the  defendant's  conduct  in  the  matter.  If  lie  had  acted 
wantonly,  callously,  or  brutally,  he  ought,  it  was  thought,  to  pay  the 
plaintiff  more  damages  than  if  he  had  behaved  like  a  gentleman;  although 
in  both  cases  the  actual  pecuniary  loss  sustained  by  the  plaintiff  would 
be  identical.  In  other  words,  the  damages  are  to  be  meted  out  according 
to  the  feeling  of  annoyance  and  indignation  which  a  reasonable  plaintift 
would  properly  feel  at  being  so  treated.  We  still  have  such  considera- 
tions urged  on  a  jury  in  actions  for  breach  of  promise  of  marriage.  The 
plaintiff  has  lost  a  marriage  which  was  wortli,  say,  £1000  to  her.  If  the 
defendant  acted  with  proper  feeling  and  decorum  when  he  broke  off  the 
engagement,  the  jury  will  find  a  verdict  for  just  the  £1000.  If,  however, 
he  acted  harshly  and  selfishly,  with  no  regard  to  the  girl's  feelings,  he 
must  pay  £1200.  If,  again,  he  is  foolish  enough  to  make  any  imputa- 
tion on  the  lady's  character  which  he  fails  to  prove,  then  the  damages 
will  probably  rise  to  £2000.  In  other  words,  the  lady  benefits  pecuniarily 
because  the  man  to  whom  she  was  once  engaged  is  a  brute,  whereas  she 
ought  really  to  receive  less  compensation  for  such  a  happy  escape. 

So,  too,  a  plaintiff  who  has  sustained  damage  through  a  deliberate 
fraudulent  misstatement  generally  recovers  more  damages  than  he  would 
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if  the  misrepresentation  was  made  innocently,  although  the  injury  done 
to  him  is  the  same  in  either  case.  In  the  latter  case,  as  a  rule,  he  can 
only  get  the  contract  rescinded.  A  similar  instance  is  cited  in  the 
Digest.  If  Titius  let  pasture  land  on  which  grew  poisonous  or  injurious 
herbs,  and  his  tenant's  cows  eat  the  herbs  and  died  in  consequence;  then, 
if  Titius  did  not  know  such  herbs  were  there,  he  was  bound  merely  to 
remit  the  rent ;  but  if  he  knew  it,  he  had  in  addition  to  pay  for  the  value 
of  the  cows  and  all  other  damage  which  his  tenant  had  sustained  (D.  19, 
2,  19,  1).  By  the  law  of  England,  it  is  conceived,  no  action  would  lie  in 
either  case  unless  there  was  some  express  warranty.  But  we  have  a 
precisely  similar  rule  in  cases  of  underground  trespass  into  the  coal  mine 
of  an  adjoining  owner.  There  the  measure  of  damages  is  the  actual  value 
at  the  pit's  mouth  of  the  coal  wrongfully  abstracted,  after  deducting,  in 
the  case  of  accidental  trespass,  the  cost  of  severance  and  "  bringing  to 
bank ; "  but  in  the  case  of  deliberate  trespass,  the  cost  of  bringing  to  bank 
only,  nothing  being  allowed  for  "getting  "  the  coal  {Martin  v.  Porter,  1839, 
5  Mee.  &  W.  351 ;  Ecclesiastical  Commissioners  v.  North- Eastern  Ely.  Co., 
1877,  4  Ch.  D.  845);  yet  the  plaintiffs  loss  is  the  same  whether  the 
trespass  was  deliberate  or  accidental.  Why  should  he  benefit  because 
his  neighbour  is  a  rascal  ?  In  many  classes  of  action  besides  those 
already  mentioned  {e.g.  libel,  slander,  false  imprisonment,  malicious 
prosecution,  seduction,  etc.)  the  plaintiff  is  allowed  to  recover  additional 
damages,  over  and  above  his  real  loss,  because  the  defendant  acted 
recklessly,  dishonestly,  or  maliciously ;  and  this  will  always  be  the  case 
so  long  as  damages  are  assessed  by  a  jury.     See  post,  p.  332. 

Now  let  us  leave  out  of  account  all  these  cases  in  which  vindictive 
damages  may  be  awarded,  and  confine  our  attention  to  the  unimpassioned 
inquiry :  By  what  principles  should  the  jury  be  guided  in  assessing  the 
loss  which  the  plaintiff  has,  in  fact,  sustained  as  the  result  of  the  defen- 
dant's act  ?  In  cases  of  injury  to  the  person  or  to  the  reputation  of  the 
plaintiff,  there  is  often  no  pecuniary  loss  at  all ;  yet  it  is  clearly  right 
that  the  defendant  should  recompense  the  plaintiff  for  the  insult,  the 
indignity,  and  the  pain  caused  by  a  gross  libel  or  a  public  assault,  or  by 
being  marched  through  the  streets  in  custody.  In  all  such  cases  the 
jury  may  compensate  the  plaintiff  for  injured  feelings  and  for  injured 
pride ;  for  this  is  clearly  part  of  the  damage.  But  in  actions  for  l)reach 
of  contract,  or  for  injury  to  property,  our  law  is  much  more  niggardly, 
and  seldom  allows  a  plaintiff'  a  full  recompense  for  his  loss.  Conse- 
quential damage,  though  in  fact  sustained,  is  freqviently  excluded  as 
remote  (see  post,  p.  329).  Thus,  if  a  man  promises  to  lend  me  a  certain 
sum  of  money  on  a  certain  day,  and  I  make  all  my  arrangements,  relying 
on  that  promise,  I  can  recover  only  nominal  damages  at  the  most,  if  he 
breaks  his  word,  though  the  injury  to  my  credit  be  enormous,  and  my 
actual  pecuniary  loss  considerable.  (See  the  remarks  of  Jessel,  M.K.,  in 
Wallis  V.  Smith,  1882,  21  Ch.  D.,  at  p.  257,  and  post,  p.  318.) 

And  even  in  assessing  the  actual  value  of  the  property  injured  or  not 
delivered,  the  law  too  strictly  adheres  to  the  principle  of  market  value. 
If  a  man  breaks  in  pieces  a  gold  watch  which  the  Duke  of  Wellington 
gave  to  my  grandfather,  is  he  to  pay  me  merely  the  second-hand  price 
of  any  other  similar  old  watch  ?  Am  I  to  be  allowed  nothing  for  the 
special  value  which  I  attached  to  that  watch  because  of  its  history  and 
associations  ?  It  does  not  matter  to  me  whether  the  defendant  knew 
its  history  or  not ;  I  did,  and  I  have  lost  it.  I  would  not  have  sold  it 
for  £100.     Can  I  claim,  therefore,  that  the  market  value  of  that  particu- 
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lar  watch  is  £100  ?  The  judge  would  probably  call  that  "a  fancy  value," 
and  allow  the  history  of  the  watch  to  affect  the  damages  only  so  far  as 
experts  called  before  him  could  swear  that  it  would  have  enhanced  the 
selling  price  of  the  watch  at  an  auction.  On  the  other  hand,  in  some 
cases  the  plaintiff  may  be  able  to  replace  more  cheaply  than  anyone  else 
the  goods  which  have  been  destroyed  through  the  negligence  or  mis- 
conduct of  the  defendant;  it  may  be  his  trade  to  manufacture  such  goods. 
Nevertheless,  our  law  declares  that  the  measure  of  damages  in  such  a  case 
is  not  the  sura  which  it  would  cost  the  plaintiff  to  manufacture  other 
similar  goods  in  the  place  of  those  destroyed,  l)ut  the  price  for  which  the 
plaintiff  could  have  sold  the  goods  in  the  retail  market  on  the  day  on 
which  they  were  destroyed  {Holdcn  v.  Bostock,  1902,  50  W.  1\.  323). 

Yet,  of  course,  there  are  cases  in  which  special  circumstances  are 
allowed  to  increase  the  value  of  the  article  removed  or  injured.  That 
article  may  have  a  special  value  as  being  one  of  a  set,  and  the  value  of 
the  set  as  a  whole  may  be  reduced  by  much  more  than  the  market  price 
of  the  one  article,  c.r/.  one  volume  out  of  a  complete  edition ;  one  dish 
out  of  a  Dresden  dinner  service ;  one  horse  out  of  a  pair  used  to  running 
in  harness  together.  In  each  of  these  cases  the  defendant  must  pay  for  the 
diminished  value  of  the  complete  set  or  pair.  This  was  so  also  in  Rome 
(Lex  Aquilia,  22,  §  1).  So,  too,  a  trespasser  in  A.'s  coal  mine  will  l)e 
liable  not  only  for  the  coal  which  he  has  removed,  but  also  for  the  coal 
which  lie  has  rendered  less  valuable  by  his  unskilful  working  {Williains 
V.  Rfujgett,  1877,  46  L.  J.  Ch.  849).  But  we  do  not  go  so  far  as  did  the 
later  lioman  law  in  allowing  the  plaintiff,  in  addition  to  tlie  market  value 
of  his  property,  compensation  for  everything  whicli  he  has  lost  through 
the  act  of  the  defendant.  With  us  the  plaintiff  is  not  entitled  to  be 
replaced  at  the  expense  of  the  defendant  in  precisely  tlie  same  position 
as  he  would  have  occupied  if  no  tort  or  Ijreach  of  contract  had  occurred ; 
in  other  words,  he  cannot  recover  his  whole  interest  in  the  thing  injured 
or  destroyed.     But  see  Paulus,  xxii.,  and  Grueber,  p.  58. 

On  the  other  hand,  it  may  be  the  case  that  the  plaintiff  attached 
no  special  value  to  the  thing;  as  in  Armory  v.  Dclaminc,  1722,  1 
Smith,  L.  C,  11th  ed.,  356,  he  may  not  know  its  value;  while  the 
possession  of  it  may  be  of  the  greatest  importance  to  the  defendant. 
A  letter  in  my  possession  may  be  of  enormous  value  to  the  defendant 
as  a  link  in  his  chain  of  evidence  in  some  law  suit.  Or  I  may  own  a 
rare  coin,  or  a  valuable  china  vase,  which  he  is  eager  to  add  to  his 
collection  to  complete  his  set.  He  may  have  wrongfully  taken  pos- 
session of  a  little  triangle  of  my  land  running  up  into  liis,  the  ownership 
of  which  would  save  him  some  400  yards  of  fencing.  Or,  again,  it  may 
be  a  matter  of  the  greatest  pecuniary  importance  to  tlie  defendant  to 
reach  London  in  five  hours ;  he  therefore  takes  my  horse  and  rides  it 
to  death.  On  what  principle  should  the  damages  be  assessed  in  such 
cases  as  these;  at  the  figure  for  which  the  plaintiff  might  have  been 
willing  to  sell,  or  at  the  figure  which  the  defendant  in  his  urgency 
might  have  been  willing  to  pay  ? 

In  most  cases  the  law  would  reply,  "  At  neither  of  those  figures,  but 
at  the  fair  market  value  of  the  thing  taken."  There  are  cases,  however, 
in  which  our  law  does  take  into  consideration  the  fact  that  for  some 
special  reason  the  property  in  question  is  of  more  value  to  the  defen- 
dant than  it  is  to  the  plaintiff,  and  compels  him  to  pay  that  higher 
value.  Thus  in  the  case  of  Whitwham  v.  Wcstmimter  Bnjmbo  Coed 
and  Coke  Co.,  [1896]  1  Ch.  894 ;  2  Ch.  538,  the  defendants  trespassed 
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on  the  plaintiffs'  land  by  tipping  on  to  it  spoil  from  their  colliery. 
They  did  this  openly  and  with  the  knowledge  of  the  plaintiffs.  But 
it  was  held  in  the  Court  of  Appeal  that  the  value  of  the  land  for  the 
purposes  for  which  it  was  actually  used  by  the  defendants  ought  to  be 
taken  into  consideration  in  assessing  the  damages  as  to  so  much  of  the 
land  as  was,  in  fact,  covered  with  spoil,  and  that  as  to  the  rest  of  the 
land  the  measure  of  damages  was  the  diminution  in  its  value  to  the 
plaintiffs  by  reason  of  the  wrongful  acts  of  the  defendants.  And  see 
the  wayleave  cases,  Jegon  v.  Vivian,  1871,  L.  E.  6  Ch.  742,  and  Fhillijjs 
V.  Homfray,  ibid.  770. 

II.    SUMMAEY   OF   THE  EXISTING   LAW. 

The  leading  rules  which  now  govern  damages  in  England  may  be 
stated  thus : — 

1.  In  certain  actions,  such  as  libel,  slander,  seduction,  and  breach  of 
promise  of  marriage,  the  jury  is  permitted  to  award  to  the  plaintiff 
vindictive  (or  retributory  or  exemplary)  damages  in  excess  of  the  amount 
which  would  adequately  compensate  him  for  all  injury  inflicted  (see 
'post,  p.  332). 

2.  In  all  other  actions  the  damages  are  limited  to  the  loss  which  the 
plaintiff  has  actually  sustained.  Indeed,  it  often  happens  that  the  jury 
is  not  permitted  to  award  the  successful  plaintiff  full  compensation  for 
the  whole  of  such  loss.     They  may  only  compensate  him  for — 

(i.)  Any  damage  which  is  the  natural  or  the  probable  consequence 
of  an  act  such  as  that  done  by  the  defendant,  whether  the  defendant 
contemplated  such  a  consequence  or  not ; 

(ii.)  Any  damage  which  the  defendant  did  in  fact  contemplate — 

(a)  At  the  time  when  he  entered  into  the  contract  as  a  natural  or 
probable  consequence  of  a  breach  of  that  contract ; 

(h)  At  the  time  when  he  committed  the  tort  as  a  natural  or  probable 
consequence  of  such  tort. 

(iii.)  Any  damage  which  is  the  probable  result  of  the  defendant's 
act,  provided  that  whenever  the  probability  of  such  a  result  ensuing 
depends  upon  the  special  circumstances  of  the  particular  case,  the 
defendant  will  not  be  liable  to  compensate  the  plaintiff  for  such  result, 
unless  he  had  notice  of  such  special  circumstances  at  the  time  of  his 
{a)  making  the  contract,  (J))  committing  the  tort. 

3.  All  other  damage  which  the  plaintiff  may  have  sustained  the 
judge  will  exclude  from  the  consideration  of  the  jury  as  being  too 
remote. 

By  "natural  consequence"  is  meant  such  a  result  as  must  follow 
from  the  defendant's  act  in  the  ordinary  course  of  nature,  in  short,  a 
consequence  which  is  physically  necessary.  By  "  probable  consequence  " 
is  meant  such  a  consequence  as,  human  nature  being  what  it  is,  usually 
follows  from  such  an  act  as  the  defendant's,  or  so  frequently  follows 
that  a  person  of  ordinary  intelligence  and  foresight  would  reasonably 
anticipate  such  a  result. 

Eestricting  the  words  to  these  meanings,  the  paragraphs  numbered 
(i.),  (ii.),  (iii.)  above  appear  to  state  with  accuracy  what  is  left  of  the 
three  rules  in  Hadley  v.  Baxendale,  1854,  9  Ex.  Eep.  341 ;  after  the 
minute  criticism  which  they  have  received  in  the  judgments  in  many 
subsequent  cases,  and  notably  in  The  British  Columbia  Saw  Mill  Co. 
V.  Nettleship,  1868,  L.  E.  3  C.  P.  499 ;  Home  v.  Midland  Ely.  Co.,  1873, 
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L.  E.  8  C.  P.  131,  137 ;  Baxendalc  v.  L.  C.  &  D.  Rly.  Co.,  1874,  L.  R.  10 
Ex.  35;  Sanders  v.  Stuart,  1876,  1  C.  P.  D.  326;  Rydraidic,  etc.,  Co. 
V.  McHaffie,  1878,  4  Q.  B.  D.  670;  G^-^hefrt-Borgnis  v.  Nxvgmt,  1885,  15 
Q.  B.  D.  85 ;  Hammond  v.  Bussey,  1887,  20  Q.  B.  D.  79 ;  and  Mowhriy 
V.  Merryweather,  [1895]  2  Q.  B.  640. 


III.  Damages  in  Actions  of  Contract. 

Ill  actions  for  breach  of  contract  it  was  originally  laid  down  that 
it  was  the  duty  of  the  jury  to  assess  as  accurately  as  they  could  the 
difference  between  the  financial  position  in  which  the  plaintiff  found 
himself  with  the  contract  broken,  and  that  in  which  he  would  have 
been  if  the  contract  had  been  duly  performed.  And  no  doubt  in  many 
cases  that  difference  is  still  primd  facie  the  amount  to  which  he  is 
entitled  as  damages.  "  He  is,  so  far  as  money  can  do  it,  to  be  placed 
in  the  same  situation  as  if  the  contract  had  been  performeil,"  says 
Parke,  B.,  in  Robinson  v.  Harman,  1848,  1  Ex.  Rep.  855.  But  it  was 
soon  discovered  that  this  rule  included  losses  which  the  defendant 
could  not  reasonably  be  expected  to  anticipate.  Thus  in  the  leading 
case  of  Hadley  and  Another  v.  Baxendale  and  Others,  1854,  9  Ex.  Rep. 
341,  the  plaintiffs  were  owners  of  a  steam  Hour  mill,  the  shaft  of  which 
was  broken ;  they  sent  it  to  the  defendants,  who  were  carriers,  to  take 
to  an  engineer,  to  serve  as  a  model  for  a  new  sliaft.  The  defendants' 
clerk  was  told  at  the  time  that  the  mill  was  stopped,  and  that  the  shaft 
must  be  forwarded  immediately.  But  he  was  not  told  that  the  want 
of  the  shaft  was  the  only  thing  which  was  keeping  the  mill  idle.  The 
delivery  of  the  shaft  was  delayed  for  an  unreasonable  time,  and  in  con- 
sequence the  plaintiffs  could  not  work  their  mill.  But  it  was  held  that 
they  could  not  recover  any  damages  for  tlieir  loss  of  profits  while  the 
mill  was  kept  idle ;  because  such  loss  of  profit  was  not  the  natural  con- 
sequence of  a  delay  in  forwarding  a  broken  shaft;  and  tlie  defendants 
had  not  sufficient  notice  of  the  special  facts  of  the  case  to  make  it  clear 
to  them  that  such  a  loss  was  a  probable  result  of  such  delay.  It  was 
not,  in  sliort,  a  consequence  which  might  fairly  and  reasonably  be  pre- 
sumed to  have  been  contemplated  by  the  parties  when  they  made  the 
contract.  And  ever  since  this  decision  it  has  been  the  rule  in  England 
that  on  a  breach  of  contract  the  party  breaking  his  contract  must  pa}- 
the  other  party  only  such  damages  as  are  the  natural  and  necessary 
consequences  of  the  breach,  together  with  all  sucli  further  and  other 
damages  as  owing  to  the  special  circumstances  of  the  particular  case 
must  be  taken  to  have  been  in  contemplation  of  the  parties  at  tlie  time 
when  the  contract  was  made  (Hinde  v.  Liddell,  1875,  L.  R.  10  Q.  B. 
265 ;  Bostock  &  Co.,  Ltd.,  v.  Mcholson  &  Sons,  Ltd.,  [1904]  1  K.  B.  725, 
2}ost,  p.  319). 

Ajiother  principle  has  sometimes  been  suggested  for  assessing 
damages  in  actions  for  breach  of  contract,  namely,  that  if  one  of  the 
parties  omits  or  refuses  to  perform  his  part  of  it,  the  other  may  perform 
it  for  him  as  nearly  as  may  be,  and  may  claim  from  him  as  damage  the 
reasonable  expense  of  so  doing  {Prchn  v.  Royal  Bank  of  Livciyool,  1870, 
L.  R.  5  Ex.  92;  Hinde  v.  Liddell,  1875,  L.  R.  10  Q.  B.  265;  Le  Blanche 
v.  Lmidon  and  North-Western  Rly.  Co.,  1876,  1  C.  P.  I).  286,  313).  In 
many  cases,  no  doubt,  the  jury  may  arrive  by  this  method  at  a  figure 
approximately  correct.    But  it  must  be  admitted  that  the  cost  of  per-^ 
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formance  is  not  as  a  rule  the  proper  measure  of  damage  {Wigsell  v. 
School  for  Indigent  Blind,  1882,  8  Q.  B.  D.  357,  364). 

The  mere  fact  that  the  defendant  has  broken  his  contract  entitles 
the  plaintiff  to  at  least  some  nominal  damages,  say,  forty  shillings.  The 
difficulty  always  arises  as  to  the  further  amount  claimed.  Damages 
which  would  not  arise  in  the  usual  course  of  things  from  a  breach  of 
contract,  but  which  do  arise  from  circumstances  peculiar  to  the  special 
case,  are  not  recoverable,  unless  the  special  circumstances  were  known 
to  the  defendant  at  the  time  when  he  entered  into  the  contract.  If, 
however,  such  special  circumstances  were  previously  known,  or  were 
communicated,  to  him  at  that  time,  and  the  damage  sought  to  be 
recovered  flows  naturally  from  the  breach  of  contract  under  these 
special  circumstances,  then  that  damage  is  recoverable,  whether  it  was 
in  fact  contemplated  by  the  parties  to  the  contract  or  not.  It  is  not 
necessary  that  the  defendant  should  expressly  undertake  to  be  answer- 
able for  such  damage,  nor  is  it  necessary  that  he  should  have  express 
notice  that  a  breach  of  the  contract  would  in  such  special  circumstances 
cause  such  damage ;  it  is  enough  if  he  had  distinct  notice  of  the  special 
circumstances  which  rendered  it  necessary  or  probable  that  such  damage 
would  flow  from  the  breach.  Notice  of  such  special  circumstances  after 
the  contract  was  made  will  not  avail,  as  it  cannot  be  inferred  from  such 
notice  that  the  defendant  ever  consented  to  become  liable  for  such 
special  damage  {British  Columbia  Smv  Mill  Co.  v.  Nettleship,  1868,  L.  II. 
3  C.  P.,  at  pp.  505,  506).  But  if  after  notice  of  the  special  circumstances 
he  deliberately  enters  into  the  contract  he  may  reasonably  be  sup- 
posed to  have  contemplated  as  the  probable  result  of  any  breach  of  it 
all  damage  which  arises  naturally  or  probably  out  of  such  special  circum- 
stances. See  Simpson  v.  London  and  North- Western  Ely.  Co.,  1876, 
1  Q.  B.  D.,  at  p.  277,  and  Great  Western  Ely.  Co.  v.  Eedmayne,  1866, 
L.  E.  1  C.  P.  329. 

Now  let  us  apply  these  general  rules  to  certain  special  classes  of 
action. 

Alternative  Performance. — If  a  contract  be  made  in  the  alternative, 
so  that  it  can  be  performed  in  one  or  other  of  two  ways  at  the  election 
of  the  defendant,  and  he  does  neither,  the  damages  will  be  assessed 
against  him  on  the  alternative  which  is  least  profitable  to  the  plaintiff, 
and  least  burdensome  to  the  defendant  {Cockhurn  v.  Alexander,  1848, 
6  C.  B.  791,  814;  77  E.  E.  483 ;  Deverill  v.  Burnell,  1873,  L.  E.  8  0.  P. 
480).  But  if  the  defendant  by  his  own  act  renders  performance  of  the 
contract  in  one  way  impossible,  and  then  fails  to  perform  it  in  the  other, 
the  damages  must  be  measured  according  to  the  second  alternative,  which 
is  the  only  one  left  open  {Mcllquham  v.  Taylor,  [1895]  1  Ch.  53,  62 ; 
Ashmore  v.  Cox,  [1899]  1  Q.  B.  436). 

Breach  of  a  Promise  to  Lend  Money. — For  this,  as  a  rule,  only  nominal 
damages  can  be  recovered.  The  plaintiff  is  supposed  to  be  in  such  good 
credit  that  he  can  easily  borrow  the  same  sum  elsewhere  (see  the 
remarks  of  Jessel,  M.E.,  in  Wallis  v.  Smith,  1882,  21  Ch.  D.,  at  p.  257). 
And  a  contract  to  take  debentures  of  a  company  is  a  contract  to  lend 
money;  the  only  remedy  for  breach  of  such  contract  is  an  action  for 
damages  in  respect  of  the  loss  which  has  been  actually  sustained  by  the 
breach,  and  if  no  actual  loss  is  proved,  nominal  damages  only  can  be 
recovered  (South  African  Territories  v.  Wallington,  [1897]  1  Q.  B.  692 ; 
[1898]  A.  C.  309). 

Breach  of  Covenant. — On  a  breach  of  covenant  for  title,  the  purchaser 
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having  discovered  that  a  right  of  way  existed,  it  was  held  that  the 
measure  of  damages  was  the  difference  between  the  value  of  the  property 
as  it  purported  to  be  conveyed  and  its  value  as  the  vendor  had  power  to 
convey  it  {Turner  v.  Mooii,  [1901]  2  Ch.  825).  On  a  breach  of  a  covenant 
to  repair,  see  Ebhetts  atid  Aiiother  v.  Coiiq^iest,  1900,  82  L.  T.  560  ;  see 
also  Lepla  v.  Rogers,  [1893]  1  Q.  B.  31 ;  Watson  v.  Charlesworth,  [1905] 
1  K.  B.  74. 

Breach  of  Promise  of  Marriage. — See  aiite,  p.  313,  and  also  Smith  v. 
Woodfine,  1857,  1  0.  B,  N.  S.,  at  p.  668 ;  Berry  v.  Da  Costa,  1866,  L.  W. 
1  C.  P.  331 ;  Frost  v.  Knight,  1872,  L.  R.  7  Ex.,  at  p.  116 ;  Millington  v. 
loring,  1880,  6  Q.  B.  D.  190;  and  Breach  of  Promise,  Vol.  II.  p'.  391. 

Breach  of  Warranty. — In  an  action  brought  for  the  breach  t»f 
warranty  of  a  horse — if  the  horse  has  been  returned,  the  plaintiff  will  be 
entitled  to  recover  the  whole  price;  if  the  horse  is  not  returned,  the 
difference  between  his  real  value  and  the  price ;  or  the  plaintiff  may  sell 
the  horse  for  what  he  can  get,  and  recover  the  residue  of  the  price  paid, 
in  damages  (Caswell  v.  Coare,  1809,  1  Taun.  566  ;  10  Pv.  K.  606).  If  the 
horse  be  not  tendered  to  the  vendor,  the  plaintifl  can  recover  no  damages 
for  the  expense  of  his  keep.  But,  if  he  tendered  the  horse,  he  may 
recover  for  the  keep,  for  such  time  as  would  be  required  to  sell  him  to 
the  best  advantage  (M'Kenzic  v,  Hancock,  1826,  liy.  &  M.  436 ;  27  R.  R. 
769).  So  on  the  sale  of  other  goods.  The  plaintifl"  purchased  at  an  auction 
for  £21  an  orchid  which  was  really  worth  only  7s.  6d.,  but  the  defentlant 
warranted  it  to  be  one  of  an  extremely  rare  species ;  if  it  had  been  so  it 
would  have  been  worth  £50.  It  was  held  that  the  plaintiff  was  entitled 
to  recover  £50  (Ashworth  v.  Wells,  1898,  78  L  T.  136).  So  where  the 
defendant  sold  to  the  plaintiff  fish  which  he  warranted  sound  though  it 
was,  in  fact,  unsound,  and  the  plaintiff  was  in  consequence  fined  £20 
and  costs,  and  incurred  other  costs  in  his  defence,  it  was  held  tliat  the 
plaintiff  could  recover  both  the  sums  which  he  had  paid  for  costs,  but 
not  the  fine  {Crage  v.  Fry,  1903,  67  J.  P.  240).  So  on  the  breach  of  an 
implied  coniHtion  or  warranty,  where  the  plaintiff's  purcliased  "  sulplmric 
acid  free  from  arsenic  "  from  the  defendants  for  resale,  and  the  defendants 
delivered  sulphuric  acid  whicli  was  not  free  from  arsenic  and  which  was 
therefore  worthless  and  spoilt  other  goods  of  the  plaintifis,  it  was  held 
that  they  could  recover  the  price  of  the  acid  and  the  value  of  the  goo<ls 
spoilt,  but  not  the  damages  which  they  were  compelled  to  pay  to  third 
parties  to  whom  they  had  resold  it,  nor  the  damage  tlone  to  their  good- 
will in  consequence  (Bostock  &  Co.,  Ltd.  v.  Nicholson  &  Son,  Ltd.,  [1904] 
1  K.  B.  725). 

Carriers. — See  Carrier,  Vol.  II.  p.  590 ;  see  further,  Gffaidan  v. 
Great  Western  Rly.  Co.,  1865,  6  B.  &  S.  484;  and  Rodocanxichi  v.  MUhurn 
Brothers,  1886,  18  Q.  B.  D.,  at  p.  77. 

Interest. — As  to  when  interest  csan  be  recovered  as  damages,  see 
Interest  Recoverable  in  Actions. 

Money  Lent. — "  The  normal  measure  of  damages  for  non-payment  of 
money  is  interest,  where  interest  is  allowable  by  contract  or  by  law  " 
{per  Chitty,  J.,  in  In  re  English  Bank  of  the  River  Plate,  [1893]  2  Ch.,  at 
p.  446). 

Non-Delivery  of  Goods. — If  goods  be  not  delivered  at  the  time  ami 
place  agreed  on,  and  the  plaintifl'  has  not  yet  paid  the  price,  the  measure 
of  damage  is  merely  the  difference  between  the  contract  price  and  the 
market  value  on  or  about  the  day  of  breach ;  for  the  plaintiff  is  bound 
to  act  reasonably,  and  he  might  have  bought  other  goods  immediately 
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in  the  open  market.  If  there  was  a  market  in  which  the  plaintiff  conld 
have  purchased  similar  goods,  and  no  difference  is  proved  between  the 
contract  price  and  the  market  price  on  the  day  of  the  breach,  only 
nominal  damages  can  be  recovered  (  Valpy  v.  Oakeley,  1851,  16  Q.  B,  941). 
Where,  however,  no  goods  of  the  kind  sold  can  be  procured  in  the  market, 
the  measure  of  damages  is  the  difference  between  the  contract  price  plus 
the  expenses  which  would  be  incurred  in  preparing  the  goods  for,  and 
taking  them  to,  the  market,  and  the  amount  which  the  plaintiff  would 
have  realised  by  the  sale  of  them  {MNeill  v.  Richards,  [1899]  1  Ir.  E. 
79).  This  the  jury  must  assess  as  best  they  can  {Borrics  v.  Hutchinson, 
1865,  18  C.  B.  K  S.  445,  465 ;  Hinde  v.  Liddell,  1875,  L.  E.  10  Q.  B. 
265;  Schulze  v.  Great  Eastern  Ely.  Co.,  1887,  19  Q.  B.  D.  30).  Where 
tlie  prices  on  the  market  are  falling  and  the  purchaser  repudiates  the 
contract,  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  on  the  day  when  the  vendors  accepted  the 
purchaser's  repudiation  of  the  contract  {Roth  v.  T ay  sen,  1896,  73  L.  T. 
628;  Ashmore  v.  Cox,  [1899]  1  Q.  B.  436;  Braithwaite  v.  Foreign  Hard- 
wood Co.,  [1905]  2  K.  B.  543).  It  is  otherwise  if  the  refusal  be  antici- 
patory only  and  is  not  accepted  by  the  other  party  as  a  final  breach  of 
the  contract  {Michael  v.  Hart,  [1902]  1  K.  B.  482).  The  same  rule 
applies  to  the  non-delivery  of  stock  or  shares  in  a  company  {Shaw  v. 
Holland,  1846,  15  Mee.  &  W.  136;  71  E.  E.  596;  Tempest  v.  Kilncr, 
1846,  3  C.  B.,  at  p.  253 ;  71  E.  E.  337).  But  if  a  ship  be  ordered  to  be 
built,  or  be  left  for  repairs,  and  be  not  delivered  by,  or  repaired  within, 
the  time  stipulated,  the  measure  of  damages  is  primd  facie  the  sum 
which  would  have  been  earned  by  the  ship  in  the  ordinary  course  of 
trade  since  the  period  when  it  should  have  been  delivered  {Fletcher  v. 
Tayleur,  1855,  17  C.  B.  21 ;  The  Argentino,  1889,  14  App.  Cas.  519  ; 
Fitzgerald  v.  Leonard,  1892,  32  L.  E.  Ir.  675 ;  Welch  v.  Anderson,  1892, 
61  L.  J.  Q.  B.  167). 

Where  the  purchaser  has  made  a  contract  for  the  resale  of  the  goods, 
and  the  vendor  is  aware  of  this,  the  purchaser  may  recover  damages  for 
the  loss  of  his  profit  on  such  resale,  and  also  in  respect  of  the  penalties 
or  other  damages  for  which  he  is  liable  to  his  purchaser ;  not  necessarily 
to  the  full  extent  of  his  liability  over,  though  the  jury  may  award  him 
the  full  amount  if  they  deem  it  reasonable  {Hydraidic  Engineering  Co. 
v.  McHaffie,  1878,  4  Q.  B.  D.  670 ;  Elbingcr  v.  Armstrong,  1874,  L.  E. 
9  Q.  B.  473 ;  Gr chert- Borgnis  v.  Nugent,  1885,  15  Q.  B.  D.  85). 

Not  accepting  Goods. — In  an  action  for  not  accepting  goods,  the 
difference  between  the  contract  price  and  the  market  price  on  the  day 
the  contract  was  broken  is  the  ordinary  measure  of  damages  {Boorman 
v.  Nash,  1829,  9  Barn.  &  Cress.  145  ;  32  E.  E.  607).  Where  goods  were 
to  be  delivered  at  a  certain  time,  and  while  on  their  way  the  buyer  gave 
notice  that  he  would  not  accept  them,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  price  on  the  day 
fixed  for  the  delivery,  and  not  that  on  the  day  on  which  the  seller 
received  the  notice  {Phillpots  v.  Evans,  1839,  5  Mee.  &  W.  475;  52 
E.  E.  802).  The  measure  of  damages  for  not  accepting  stock  sold  is  the 
difference  between  the  contract  price  and  the  market  price  on  the  day 
of  the  breach  of  contract.  The  measure  of  damage  in  the  case  of  railway 
or  other  shares  in  companies  is  the  difference  between  the  contract  price 
and  the  market  value  on  the  day  of  breach,  or  the  earliest  day  after- 
wards on  which  they  could  be  sold  {Pott  v.  Flather,  1847,  16  L.  J.  Q.  B, 
366). 
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Railway  Cases. — If  a  railway  company  fails  to  carry  a  passenger  to 
the  destination  stated  on  his  ticket,  he  can  claim  to  be  repaid  his  hotel 
bill,  and  the  cost  of  a  cab,  but  not  of  a  special  train  {Le  Blanche  v. 
Lrnidon  &  North- Western  Baihvay  Co.,  1876,  1  C.  P.  D.  286),  but  he 
cannot  recover  any  compensation  for  the  worry  and  annoyance  of  the 
delay,  or  for  illness  caused  by  exposure  to  the  cold  {Hamlin  v.  Great 
Northern  Baihcajf  Co.,  1856,  1  H.  «&  X.  408  ;  Hdbhs  v.  London  <&  South- 
Western  Railvxiy  Co.,  1875,  L.  K.  10  Q.  B.  Ill;  and  see  Glover  v.  London 
&  South-  Western  Bailioay  Co.,  1867,  L.  R.  3  Q.  B.  25 ;  post,  p.  330). 

Shipping  Cases. — The  proper  mode  of  computing  the  damages  in  an 
action  for  freight  is  laid  down  by  Maule,  J.,  in  Cockburn  v.  Alexaiulcr, 
1848,  6  C.  B.,  at  p.  815,  where  that  learned  judge  discusses  and  explains 
the  previous  ruling  on  the  subject  of  Lord  Tenterden,  C.J.,  in  Thomas 
V.  Clarke,  1818,  2  Stark.  450.  As  to  the  proper  measure  of  damages 
in  an  action  brought  on  a  charter-party,  see  Jones  v.  Adamson,  1876, 
1  Ex.  D.  60  ;  The  Parana,  1877,  2  P.  D.  118;  Tyne  and  Blyth  Shipping 
Co.  V.  Leach,  Harrison  &  Forwood,  [1900]  2  Q.  B.  12 ;  Strihm  Bruks  Aktic 
Boloff  V.  Hutchison,  [1905]  A.  C.  515.  As  to  the  measure  of  damages 
in  an  action  upon  a  policy  of  marine  insurance,  see  J.  Lysaght,  Ltd  .v. 
Colcnmn,  [1895]  1  Q,  B.  49.  Wiiere  some  of  the  packages  of  tea  shipi^ed 
by  the  assured  were  damaged  by  sea-water,  it  was  held  that  the  assured 
could  only  recover  for  the  damage  done  to  these  packages,  and  not  for 
any  loss  ocasioned  by  injury  to  the  reputation  of  the  remainder  (Cator 
V.  Greut  Western  Ins.  Co.  of  Neiv  York,  1873,  L.  R.  8  C.  P.  552).  So  in 
an  action  against  shipowners  for  damage  done  to  certtvin  Ijeans  shipped 
with  them,  which  had  been  wetted  owing  to  a  collision  with  another 
vessel,  and  which  the  defendants  nevertheless  carried  on  to  the  port  of 
destination  without  making  any  attempt  to  dry  them,  it  was  held  that 
the  plaintiffs  were  entitled  to  recover  the  amount  of  extra  depreciation 
caused  by  the  neglect  to  dry  the  beans  {Notara  and  Another  v.  Henderson 
and  Others,  1872,  L.  R.  7  Q.  B.  225.  But  see  the  judgment  of  Gorell 
Barnes,  J.,  in  The  Savona,  [1900]  P.  252,  and  The  Torhryan,  [1903]  P.  35, 
194).  In  an  action  for  delay  in  delivering  cargo,  the  measure  of  damages 
is  the  difference  between  the  market  value  of  the  plaintiffs  goods  at  the 
port  of  discharge  on  the  date  of  due  delivery,  and  their  market  value  at 
that  port  at  the  date  of  actual  delivery.  As  a  rule  damages  cannot,  in 
the  absence  of  special  circumstances,  Ije  given  for  loss  of  nuirket  on  a 
contract  of  carriage  by  sea  {The  Parana,  1877,  2  P.  I).  118;  The 
Notting  Hill,  1884,  9  P.  D.  105);  but  there  is  no  rule  of  law  that 
such  damages  can  never  be  recovered  {Dunn  v.  Buckiiall  Brothers, 
[1902]  2  K.  B.  614). 

IV.  Damages  in  Actions  of  Tort. 

In  some  actions  of  tort,  the  jury  is  permitted  to  award  vindictive  or 
exemplary  damages  {see  post,  p.  324).  In  others,  special  damage  is  of  the 
essence  of  the  action,  and  the  plaintiff  can  strictly  recover  damages  only 
in  respect  of  the  special  damage  pleaded  and  proved  {post,  p.  326).  But 
between  tliese  two  extremes  lies  a  large  category  of  actions  of  tort,  in 
which  the  rule  as  to  the  measure  of  damages  is  substantially  the  same 
as  that  already  given  for  actions  for  breach  of  contract,  viz. :  that  the 
defendant  is  only  liable  for  such  damages  as  he  in  fact  contemplated  or 
ought  to  have  contemplated  when  he  committed  the  tort.  Every  man 
is  presumed  to  intend  and  to  know  the  natural  and  ordinary  conse- 
VOL.  IV.  21 
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quences  of  his  acts ;  and  this  presumption  (if,  indeed,  it  is  ever  rebuttable) 
is  not  rebutted  merely  by  proof  that  he  did  not  at  the  time  attend  to  or 
think  of  such  consequences,  or  hoped  or  expected  tliat  they  would  not 
follow.  Hence  the  defendant  will  be  liable  in  every  case  for  the  natural 
and  necessary  consequences  of  his  act,  whether  he  in  fact  contemplated 
them  or  not.  He  will  be  liable  also  for  every  consequence  which,  at  the 
time  of  committing  the  tort,  he  did  in  fact  contemplate  as  a  probable 
result  of  his  act.  But  if  a  particular  result  is  not  a  natural  or  neces- 
sary consequence  of  the  defendant's  act,  and  can  only  be  recognised 
as  a  probable  consequence  in  the  light  of  certain  special  circumstances 
peculiar  to  the  particular  case,  then  the  defendant  will  not  be  responsible 
for  that  result,  unless  he  was  aware  of  those  special  circumstances  at  the 
time  when  he  committed  the  tort. 

Collision. — As  to  the  measure  of  damages  in  cases  of  Collisions  at 
Sea,  see  Vol.  III.  p.  166,  and  The  Notting  Hill,  1884,  9  P.  D.  105 ;  The 
City  of  Lincoln,  1889,  15  P.  I).  15;  The  Winkfield,  [1902]  P.  42. 

Conversion. — In  an  action  of  conversion,  omnia,  prccsumuntur  contra 
spoliatorem.  Thus  in  the  well-known  case  of  Armory  v.  Delamirie, 
1722,  1  Smith's  Z.  C,  11th  ed.,  356,  where  the  defendant's  apprentice 
had  wrongfully  abstracted  a  valuable  jewel  from  a  ring  which  the 
plaintiff  had  found,  and  the  jewel  was  not  produced  in  Court,  it  was 
held  that  the  measure  of  damages  was  the  value  of  the  jewel  of  the 
finest  water  that  would  fit  the  empty  socket.  See  Conversion,  Action 
OF,  Vol.  III.  p.  562. 

Fraud. — In  actions  of  fraud,  the  jury  are  apt  to  treat  the  plaintiff 
liberally,  although  the  law  draws  no  distinction  between  this  and  other 
ordinary  actions  of  tort.  The  plaintiff  may  clearly  recover  damages  for 
any  injury  which  is  the  direct  and  natural  consequence  of  his  acting  on 
the  faith  of  the  defendant's  fraudulent  representations.  Thus  where  a 
cattle  dealer  sold  the  plaintiff  a  cow,  which  had  foot-and-mouth  disease, 
and  fraudulently  represented  it  was  free  from  infectious  disease ;  and 
the  plahitiff  placed  it  with  five  others,  who  caught  the  disease  and  died, 
it  was  held  that  the  plaintiff  was  entitled  to  recover,  as  damages,  the 
value  of  all  six  cows  {Mullett  v.  Ifason,  1866,  L.  K.  1  C.  P.  559 ;  and  see 
Smith  V.  Green,  1875,  1  C.  P.  D.  92;  and  Randall  v.  Newson,  1877, 
2  Q.  B.  D.  102).  Where  the  plaintiff  was  induced  by  the  fraud  of  the 
defendant  to  take  up  shares,  the  damages  recoverable  are  the  difference 
between  the  price  paid  for  them  and  their  real  value  on  allotment  {In  re 
Leeds  and  Hanley  Theatre  of  Varieties,  [1902]  2  Ch.  809).  This  value 
is  not  the  market  value;  it  may  be  ascertained  by  the  light  of  sub- 
sequent events,  e.g.  the  estimated  dividend  on  a  liquidation  of  the 
company  {Peek  v.  Derry,  1887,  37  Ch.  D.  541 ;  McConnel  v.  Wright, 
[1903]  1  Ch.  546). 

Infringement  of  Patent,  Copyright,  &c. — Where  a  patent  has  been 
infringed,  the  measure  of  damages  has  been  declared  by  the  Court  of 
Appeal  to  be  the  pecuniary  loss  actually  sustained  by  the  patentee 
through  the  infringement,  and  no  more  {British  Motor  Syndicate  v. 
Taylor,  [1901]  1  Ch,  122).  Where  the  copyright  in  a  book  has  been 
infringed,  the  measure  of  damages,  in  addition  to  the  delivery-up  of  the 
copies  in  the  defendant's  possession,  is  the  actual  amount  of  the  proceeds 
of  the  copies  sold  {Muddoch  v.  Blackwood,  [1898]  1  Ch.  58). 

Personal  Injuries. — In  an  action  to  recover  damages  for  personal 
injury  caused  by  the  negligence  of  the  defendant,  the  jury  "must 
not   attempt  to  give  damages  to  the  full  amount  of  a  perfect  com- 
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pensation  for  the  pecuniary  injury,  but  must  take  a  reasonable  view  of 
the  case,  and  give,  what  they  consider  under  all  the  circumstances,  a 
fair  compensation"  {per  Brett,  J.,  in  Rmvlcy  v.  L.  &  N.-W.  Rly.  Co., 
1873,  L.  11.  8  Ex.,  at  p.  231;  PhiUips  v.  L.  &  S.-W.  Rly.  Co.,  1879, 
4  Q.  B.  D.  406 ;  5  Q.  B.  D.  78 ;  5  C.  P.  D.  280).  Thus,  if  a  professional 
man  who  is  earning  a  regular  income  be  permanently  disabled  from 
earning  his  living  by  a  railway  accident,  the  jury  ought  not  to  give  him 
such  a  sum  as,  if  invested,  would  produce  the  full  amount  of  income 
which  he  would  probably  have  earned,  but  ought  in  estimating  the 
damages  to  take  into  account  the  accidents  of  life  and  otlier  matters, 
and  to  give  him  what  they  consider  under  all  the  circumstiinces  a  fair 
compensation  for  his  loss  (c/o/i7is^(m  v.  Gt.  JV.  Ely.  Co.,  [1904]  2  K.  B.  250). 
The  jury  may  take  into  account  any  reasonable  prospect  of  increasing 
income  which  the  plaintift"  had,  and  of  which  he  has  been  ileprived  by 
the  injury  (Fair  v.  X.  &  N.-  IV.  Rly.  Co.,  1869,  18  W.  li.  66).  They 
should  not  take  into  account  any  sum  the  plaintiff  has  received  under 
a  policy  of  insurance  against  accitlents  {Bradbum  v.  Great  Western  Rly. 
Co.,  1874,  L.  K.  10  Ex.  1),  or  from  the  charity  of  Ijenevolent  strangers. 
The  plaintiti'  will  be  entitled  to  recover  any  sum  of  money  retisonably 
paid,  or  the  amount  of  any  liability  reasonably  incurred  for  medical 
attendance,  extra  nourishment  and  nursing;  or  for  providing  a  substi- 
tute to  attend  to  the  plaintiffs  business,  and  do  his  work  while  he  is 
ill ;  but  not  for  any  speculative  damage,  such  jus  tlie  loss  of  a  prize  or 
of  a  situation,  which  the  plaintiff  thinks  he  wouUl  have  l>een  sure  of 
gaining,  if  he  had  not  been  injured  or  detained  {Hoey  v.  Felton,  1861, 
11  C.  B.  N.  S.  142). 

If  the  injuries,  in  the  ordinary  course  of  nature,  produce  disease  or 
disablement  {e.g.  if  a  limb  has  to  Ije  ampuUited),  the  defendant  must 
compensate  the  plaintiff  for  such  conseijuences.  It  was  decided  in  1888 
by  the  Privy  Council  that  damages  resulting  from  a  nervous  shock, 
caused  by  fear  of  a  threatened  collision,  wliich  did  not  occur,  were  too 
remote  to  be  recoverable  {Vidonan  Rlys.  Comrs.  v.  CmUta.t,  1888,  13 
App.  Cas.  222).  But  this  decision  has  l>een  much  questioned  lx)th 
in  England  and  Ireland  {Pugh  v.  L.  li.  A  S.  C.  Rly.  Co.,  [1896]  2  Q.  B. 
248;  Bell  v.  G.  N.  Rly.  Co.,  1890,  26  L.  P.  (Ir.)  Ex.  I).  428),  and 
cannot  now  be  regarded  as,  an  authority  in  our  English  Courts. 
Again,  wliere  the  defendant's  servants  so  negligently  <lrove  a  two-hoi-se 
van  along  the  street  that  it  daslied  into  a  jmblic-house  where  tlie  female 
plaintiti'  was  seated  beliind  the  bar,  and  the  sluxjk  caused  her  to  give 
premature  birtli  to  a  child,  it  wjis  held  that  the  defendants  were  liable 
for  all  the  natural  consequences  of  the  shock  thus  given  to  her,  altliough 
there  was  no  actual  impact  {Dnlien  v.  White,  [1901]  2  K.  B.  069).  But 
if  the  shock  had  produced  no  physical  evil  effects  upon  the  plaintifl",  but 
had  caused  lier  a  merely  transitory  mental  emotion,  such  a  fright  would 
not  be  damage  sufficient  to  sustain  an  action  for  negligence  {ibid.,  at 
p.  673;  and  see  Lord  Campbell's  (Accidents)  Act,  Vol.  II.  p.  521). 
Where  the  defendant  falsely  and  maliciously  told  a  wife  that  her 
husband  had  been  seriously  injured  and  was  in  great  danger,  and  the 
shock  caused  by  such  statement  brought  on  a  dangerous  and  serious 
illness,  and  the  husband  was  put  to  expense  for  medical  attendance, 
Wright,  J.,  allowed  the  jury  to  award  the  plaintiff  £100  damages  over 
and  above  the  out-of-pocket  expenses  incurred  {WilJcinson  and  Wife 
v.  Doivnton,  [1897]  2  Q.  B.  57). 

Rccovei'y  of  Laiid. — In  an  action  for  recovery  of  possession  of  land 
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mesne  profits  may  be  claimed  from  the  date  of  the  defendant's  entry  on 
the  premises  till  possession  is  obtained  by  the  plaintiff  {South-port  Tram- 
ways  Co.  v.  Gandy,  [1897]  2  Q.  B.  66). 

Trespass. — In  an  action  of  trespass  for  entering  the  plaintiff's  house, 
the  plaintiff  may  prove  that  the  defendant  did  it  under  a  false  charge 
that  the  plaintiff  had  stolen  goods  therein,  and  the  jury  may  give 
damages  for  the  trespass,  aggravated  as  it  is  by  such  false  charge  {Brace- 
yirdle  v.  Orford,  1813,  2  M.  &  S.  77).  If  the  defendant  deliberately 
persists  in  trespassing  on  the  plaintiffs  land  after  notice  that  he  is. 
trespassing,  and  uses  intemperate  and  offensive  language  when  civilly 
requested  to  withdraw,  the  jury  may  give  damages  for  the  trespass- 
committed  under  such  circumstances  far  in  excess  of  any  damage  sus- 
tained by  the  plaintiff'  {Merest  v.  Harvey,  1814,  5  Taun.  442 ;  22  E.  E. 
253 ;  Williams  v.  Currie,  1845,  1  C.  B.  841).  So  where  the  defendant 
wrongfully  and  negligently  injured  the  plaintiffs  stable  with  the  object 
of  compelling  him  to  give  up  possession  of  it  to  the  defendant,  the  jury 
were  allowed  to  take  all  the  circumstances  into  their  consideration  in 
assessing  the  amount  of  damages  {EmUen  v.  Myers,  1860,  6  H.  &  N.  54). 
"Where  a  wrongful  act  is  accompanied  by  words  of  contumely  and 
abuse,  the  jury  are  warranted  in  taking  that  into  consideration  and 
giving  retributory  damages,"  per  Byles,  J.,  in  Bell  v.  Midland  My.  Co.y 
1861,  10  C.  B.  K  S.,  at  p.  308.  And  see  Adams  v.  Rivers,  1851,  11 
Barbour  (New  York  Eeports),  390,  cited  in  Odgers  on  Libel,  4th  ed.„ 
at  p.  71. 

V.  Liquidated  and  Unliquidated  Damages. 

Whenever  the  amount  to  which  the  plaintiff  is  entitled  can  be 
ascertained  by  calculation  or  fixed  by  any  scale  of  charges  or  any  other- 
positive  data,  it  is  said  to  be  liquidated  or  "  made  clear."  But  when 
the  amount  to  be  recovered  depends  on  all  the  circumstances  of  the  case- 
and  on  the  conduct  of  the  parties,  and  is  fixed  by  opinion  or  by  an 
estimate,  the  damages  are  said  to  be  unliquidated.  Thus  in  an  action  on 
a  bill  of  exchange  or  a  promissory  note,  the  amount  of  the  verdict,  if  it 
be  for  the  plaintiff  at  all,  can  be  reckoned  beforehand.  But  in  an  action 
of  libel  it  is  open  to  the  jury  to  award  the  plaintiff  a  farthing,  or  forty 
shillings,  or  a  hundred  pounds ;  and  no  one  can  say  beforehand  what 
the  precise  figure  will  be. 

In  actions  where  the  damages  are  unliquidated,  the  assessment  of 
damages  is  peculiarly  the  province  of  the  jury ;  and  the  Court  of  Appeal 
will  not  disturb  the  verdict,  unless  it  be  such  as  no  reasonable  men 
could  honestly  have  found  {Webster  v.  Friedeherg,  1886, 17  Q.  B.  D.  736 ;. 
Metropolitan  Ely.  Co.  v.  Wright,  1886,  11  App.  Cas.  152;  Praed  v. 
Graham,  1889,  24  Q.  B.  D.  53).  And  in  such  actions  the  damages 
which  the  jury  award  may  be  either — (1)  contemptuous ;  (2)  nominal ; 
(3)  substantial ;  or  (4)  vindictive. 

(1)  Contemptuous  damages  are  awarded  when  the  jury  consider  that 
the  action  should  never  have  been  brought. 

(2)  Nominal  damages  are  awarded  where  the  action  was  a  proper 
one  to  bring,  but  the  plaintiff  has  not  suffered  any  special  damage,  and 
does  not  desire  to  put  money  into  his  pocket;  he  has  established  his 
right  or  cleared  his  character,  and  is  content  to  accept  forty  shillings, 
and  his  costs. 

(3)  Substantial  damages   are   awarded   where   the   jury   seriously 
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endeavour,  as  men  of  business,  to  arrive  at  a  figure  which  will  fairly 
compensate  the  plaintiff  for  the  injury  he  has  in  fact  sustained. 

(4)  Vindictive  or  retributory  or  exemplary  damages  are  awarded 
where  the  jury  desire  to  mark  their  sense  of  the  defendant's  conduct, 
by  fining  him  to  a  certain  extent ;  they  therefore  punish  the  defendant 
by  giving  the  plaintiff  damages  in  excess  of  the  amount  which  would  be 
adequate  compensation  for  every  loss  which  he  has  suffered  in  conse- 
quence of  the  defendant's  act.  The  jury  are  allowed  to  award  vindictive 
damages  in  actions  for  breach  of  promise  of  marriage,  assault,  trespass, 
seduction,  libel,  slander,  false  imprisonment  and  malicious  prosecution. 

Costs. — The  jury  in  assessing  damages  ought  not  to  take  into  con- 
sideration the  question  of  costs.     This  is  a  matter  entirely  for  the  judge. 

Liquidated  Damages  and  Peimltij. — "  Liquidated  damages,"  as  con- 
trasted with  "  penalties,"  denotes  the  sum  which  the  parties  to  a  contract 
have  themselves  agreed  on  as  the  damages  which  woidd  be  a  fair  com- 
pensation for  a  breach  of  it ;  whereas  a  penalty  is  the  sum  named  in  a 
contract  to  secure  its  due  performance,  not  as  an  agreed  valuation  of  the 
probable  consequences  of  its  breach,  but  as  an  amount  to  be  forfeited  on 
any  breach,  however  great  or  small  the  actual  loss  to  the  plaintiff  may 
prove  to  be.  Formerly  the  Courts  strictly  enforced  the  penalty,  but 
allowed  the  defendant  by  pa^^ng  the  penalty  to  purchase  the  right  to  do 
the  thing  which  he  had  promised  not  to  do.  Now  the  tendency  of  our 
judges  is  to  restrict  the  amount  to  be  paid  by  the  defendant  to  the  damage 
which  the  plaintiff  has  in  fact  sustained,  but  at  the  same  time  (in  a 
proper  case)  to  grant  the  plaintiff  an  injunction  to  restrain  any  repeti- 
tion of  the  act. 

The  fact  that  the  parties  state  expressly  in  their  contract  that  the 
sum  named  is  liquidated  damagas,  and  not  a  penalty,  will  not  prevent 
the  Court's  deciding  that  it  is  a  jienalty  {Thompson  v.  Hudson,  1869, 
L.  R.  4  H.  L,  at  p.  30;  Li  re  White  ami  Arthur,  1901,  84  L.  T.  594; 
Clydebank  Emfiiuerin/j  and  Shipbitildinf/  Co.  v.  Yzquierdo  //  Castaneda, 
[1*905]  A.  C.  6;  Diestal  v.  Stevenson,  [1906]  2  K.  K  345;  Commi'isioncr  of 
Public  Works  v.  Hills,  [1906]  A.  C.  368).  Where  the  contract  contains 
a  variety  of  stipulations  of  different  imjMJrtance,  and  one  sum  is  stated 
to  be  payable  on  breach  of  performance  of  any  one  of  them,  then,  although 
it  be  called  by  the  name  of  licpiidated  damages,  it  is  in  reality  a  penalty, 
and  the  actual  damage  sustained  is  alone  recoveraWe  {Maqee  v.  Lavell, 
1874,  L.  K.  9  C.  V.  107;  and  see  Wallis  v.  Smith,  1882,  21  "Ch.  I).  243; 
Willson  V.  Love,  [1896]  1  Q.  B.  626;  Jones  wHouffh,  1879,  5  Ex.  D.  115; 
Rayner  v.  liedcriakticbolaget  Condor,  [1895]  2  Q.  B.  289).  liut  where  the 
parties  name  a  sum  which  is  to  be  paid  as  liquidated  tlamages  in  one 
event  only,  this  will  be  regarded  as  liquidated  damages  and  not  a 
penalty,  and  will  then  bind  both  parties  {Lea  v.  Whitakcr,  1872,  L.  R. 
8  C.  P.  70;  Law  v.  Local  Board  of  Redd  itch,  [1892]  1  Q.  B.  127;  Sti-ick- 
land  V.    Williams,  [1899]  1  Q.  B.  382). 

In  deciding,  however,  whether  a  sum  made  payable  by  way  of  com- 
pensation for  breach  of  a  contnict  is  to  be  treated  as  liquidated  damages 
or  as  a  penalty,  the  Court  must  take  all  the  circumstances  into  considera- 
tion, in  order  to  ascertain  the  intention  of  the  parties.  The  fact  that 
the  sum  in  question  is  to  be  paid  on  the  breach  of  any  one  of  a  variety 
of  stipulations  of  different  degrees  of  importance  does  not  necessarily 
oblige  the  Court  to  treat  it  as  a  penalty,  although  it  raises  a  presumption 
that  that  was  the  intention  of  the  parties ;  nor  does  tlie  fact  that  the 
aum  in  question  had  been  deposited  at  the  making  of  the  contract 
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compel  the  Court  to  treat  it  as  liquidated  damages,  although  it  forms 
a  material  element  to  be  taken  into  consideration  in  ascertaining  the 
intention  of  the  parties  {Pye  v.  British  Aidomobile  Commercial  Syndicate, 
Ltd.,  [1906]  1  K.  B.  425 ;  Toomey  v.  Murphy,  [1897]  2  Ir.  E.  60i). 

VI.  General  and  Special  Damages. 

There  is  another  distinction  of  considerable  importance,  namely,  that 
between  (1)  general,  and  (2)  special  damages. 

General  damages  are  such  as  the  law  will  presume  to  be  the  natural 
or  probable  consequences  of  the  defendant's  act.  They  need  not  be 
proved  by  evidence ;  for  they  arise  by  inference  of  law,  even  though  no 
actual  pecuniary  loss  has  been,  or  can  be,  shown.  Whenever  the  defendant 
breaks  his  contract  or  violates  any  absolute  legal  right  of  the  plaintiff's, 
general  damage  to  at  least  a  nominal  amount  will  be  implied  {Ashhy  v. 
White,  1704,  1  Sm.  L.  C,  10th  ed.,  231 ;  Marzctti  v.  Williams,  1830, 
1  Barn.  &  Adol.  415  ;  35  E.  E.  329 ;  Beaumont  v.  Greathead,  1846,  2  C.  B. 
494 ;  Sanders  v.  Stuart,  1876,  1  C.  P.  D.  326).  In  such  cases  the  law 
presumes  that  some  damage  will  flow  in  the  ordinary  course  of  things, 
from  the  mere  invasion  of  the  plaintiff's  right.  Thus  the  owner  of  a. 
chattel  who  is  deprived  of  the  use  of  it  through  the  wrongful  act  of 
another  may  recover  substantial  damages  for  the  deprivation  of  it, 
though  he  cannot  prove  that  he  is  out  of  pocket  to  any  definite  amount 
{The  Greta  Holme,  [1897]  A.  C.  596;  The  Mediana,  [1900]  A.  C.  113). 

Specicd  damages,  on  the  other  hand,  are  such  as  the  law  will  not  infer 
from  the  nature  of  the  act  complained  of;  they  must  therefore  be 
specially  claimed  on  the  pleadings,  and  strictly  proved  at  the  trial.  Such 
damages  depend  upon  the  special  circumstances  of  the  case,  upon  the- 
defendant's  position,  upon  the  conduct  of  third  persons,  etc.  Very 
probably  they  would  not  have  been  incurred  had  the  same  act  been 
done  on  another  occasion,  or  to  a  different  plaintiff.  In  some  actions  of 
tort,  where  no  actual  and  positive  right  of  the  plaintiff  has  been  infringed,, 
special  damage  is  essential  to  the  cause  of  action ;  and  if  it  be  not  proved, 
judgment  must  be  entered  for  the  defendant.  The  term  "  special  damage"' 
has  also  been  used  in  actions  on  the  case  brought  for  a  public  nuisance, 
such  as  the  obstruction  of  a  river  or  a  highway,  to  denote  that  actual 
and  particular  loss  which  the  plaintiff  has  suffered  beyond  what  is 
sustained  by  the  general  public;  such  particular  loss  is  essential  to 
the  cause  of  action. 

Where,  however,  special  damage  is  not  essential  to  the  cause  of  action, 
the  plaintiff  is  entitled  to  recover  general  damages  without  proof  of  actual 
pecuniary  loss.  Still,  in  this  case,  if  any  special  damage  has  in  fact  been 
suffered,  the  plaintiff'  can  claim  to  be  compensated  for  this  in  addition  to 
his  general  damages,  provided  he  has  set  out  such  claim  in  his  pleading, 
so  that  the  defendant  may  not  be  surprised  at  the  trial.  Should  the 
plaintiff  in  such  a  case  fail  to  prove  his  special  damage  at  the  trial,  he 
may  still  resort  to  and  recover  general  damages.  A  plaintiff  who  succeeds 
in  recovering  general  damages  may  yet  be  ordered  to  pay  the  costs 
occasioned  by  a  claim  for  special  damage  which  he  has  failed  to  sub- 
stantiate (Forster  v.  Farquhar,  [1893]  1  Q.  B.  564). 

Special  Damage  when  essential  to  the  Cause  of  Action. — The  law  is  very 
strict  as  to  special  damage,  where  it  is  necessary  to  support  the  action. 
In  such  a  case  the  plaintiff  must  prove  the  loss  of  money,  or  of  some 
other  material  temporal  advantage.     The  loss  of  a  marriage,  of  employ- 
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ment,  of  income,  of  custom,  of  profits,  and  even  of  gratuitous  entertain- 
ment and  hospitality,  will  be  special  damage  if  the  plaintiff  can  show 
that  it  was  caused  by  the  defendant ;  but  not  pain  of  mind,  annoyance 
or  vexation,  or  even  physical  illness  so  occasioned.  Special  damage  may 
be  either  the  loss  of  some  right  or  position  already  acquired,  or  the  loss 
of  some  future  benefit  or  advantage,  the  acquisition  of  which  is  pre- 
vented. Thus,  if  the  defendant  causes  a  servant  to  lose  his  situation,  or 
prevents  his  getting  one — if  he  induces  a  stranger  to  abstain  from  going 
to  the  plaintiffs  shop,  or  prevents  an  old  customer  from  continuing  to 
deal  there — in  each  case  that  will  be  sufficient  special  damage.  But  a  mere 
apprehension  of  future  loss  is  not  special  damage ;  see  post,  p.  329.  In 
all  cases  such  damage  must  have  accrued  before  action  brought ;  it  must 
be  the  natural  or  probable  consequence  of  the  defendant's  act ;  it  must 
be  specially  pleaded  in  the  statement  of  claim ;  and  it  must  l)e  proved 
clearly  and  with  certainty ;  otherwise  the  plaintiff  will  fail ;  for  there 
are  no  general  damages  to  which  he  can  resort. 

The  plaintiff  must  also  show  clearly  that  the  loss  is  the  direct  result 
of  the  defendant's  conduct,  and  not  the  consequence  of  some  independent 
act,  some  spontaneous  resolve,  of  a  third  pei*son.  As  a  rule,  he  can  only 
do  this  by  calling  as  his  witnesses  at  the  trial  tlie  persons  who  ceased  to 
employ  him,  or  who  were  prevented  by  the  defendant  from  dealing  with 
him ;  and  they  must  state  in  the  l)ox  their  reason  for  not  employing,  or 
not  dealing  with,  the  plaintiff.  Else  it  will  not  be  clear  that  the  defen- 
dant caused  them  to  do  so. 

It  is  not  always  necessary,  however,  for  the  plaintiff  to  call  as  his 
witnesses  those  who  have  ceased  to  deal  with  him.  He  may  be  able  to 
show,  by  his  account-lxjoks  or  otherwise,  a  general  diminution  of  business, 
as  distinct  from  the  loss  of  particular  known  customers  or  promised 
orders.  He  has  still  to  connect  that  diminution  of  business  with  the 
defendant ;  but  this  is  sometimes  apparent  from  the  nature  of  the  case. 
Thus,  where  the  defendant  has  published  a  statement  about  the  plaintiff's 
business,  which  is  intended,  or  whicli  is  reasonably  calculated,  to  produce, 
and  in  the  ordinary  course  of  things  does  produce,  a  general  loss  of 
business,  evidence  of  such  loss  of  business  is  admissible,  and  sufficient  to 
support  the  action,  even  though  the  words  are  not  actionable  />«•  se,  and 
although  no  specific  evidence  was  given  at  the  trial  of  the  loss  of  any 
particular  customer  or  order  by  reason  of  such  publication  {Ratdiffe  v. 
Evam,  [1892]  2  Q.  B.  524). 

Special  Dnmnjjc  ivhen  not  essential  to  the  Cause  of  Action. — Where 
special  damage  is  not  essential  to  the  action,  it  may  still  of  course  he 
proved  at  the  trial  to  aggravate  the  damages,  if  it  has  been  i)roperly 
pleaded.  The  plaintiff  must  still  prove  that  the  special  damage  alleged 
is  the  direct  residt  of  the  defendant's  act.  But  the  law  is  in  this  case 
not  quite  so  strict  as  to  what  constitutes  special  damage,  as  in  cases 
where  it  is  of  the  gist  of  the  action.  Thus  the  jury  may  take  into  their 
consideration  such  consequences  as  mental  distress,  illness,  expulsion 
from  a  rehgious  society,  etc.,  which  do  not  constitute  special  damage, 
where  it  is  necessary  to  the  cause  of  action  {per  Lord  Wensleydale  in 
Lynch  v.  Knight,  1861,  9  H.  L.  C,  at  p.  598 ;  11  E.  R.  854). 

Again,  the  plaintiff  may  in  this  case  allege  and  prove  a  general 
diminution  of  profits  or  decline  of  trade,  without  naming  particular 
customers  or  proving  why  they  have  ceased  to  deal  with  him.  If,  how- 
ever, he  wishes  to  rely  on  the  loss  of  particular  customers,  he  must 
plead  such  loss  specially,  either  in  addition  to,  or  without,  the  allegation 
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of  a  general  loss  of  business ;  and  in  that  case  he  mnst  call  the  customers 
named  as  witnesses  at  the  trial.  Still,  if  the  customers  are  not  called  at 
the  trial,  or  if  for  any  other  reason  the  proof  of  the  special  damage  fails, 
the  plaintiff  may  still  fall  back  on  the  general  damage,  and  prove  a 
general  loss  of  income  induced  by  the  defendant's  act  {Evans  v.  Harries, 
1856,  1  H.  &  K  251 ;  26  L.  J.  Ex.  31 ;  Ridin,g  v.  Sraith,  1876,  1  Ex.  D. 
91 ;  45  L.  J.  Ex.  281).  And  for  this  purpose  he  may  give  evidence  as 
to  the  extent  and  nature  of  his  business  before  and  after  the  cause  of 
action  arose. 

Lastly,  where  it  is  clear  that  the  action  lies  without  proof  of  any 
special  damage,  any  loss  or  injury  which  the  plaintiff  has  sustained  in 
consequence  of  the  defendant's  words,  even  after  action  brought,  may  be 
proved  to  support  the  legal  presumption  that  damage  must  necessarily 
flow  from  the  violation  of  the  plaintiff's  right ;  although,  when  special 
damage  is  necessary  to  give  the  plaintiff  a  right  of  action,  it  must  of 
course  be  proved  to  have  arisen  before  the  issue  of  the  writ. 

VII.  Prospective  and  Continuing  Damages. 

It  is  necessary  in  the  first  place  to  distinguish  carefully  between 
a  complete  cause  of  action  which  may  yet  prodvice  fresh  damage  in  the 
future,  and  a  continuous  cause  of  action  from  which  continuous  damage 
steadily  flows.  The  plaintiff  may  be  injured  in  a  railway  accident,  and 
recover  substantial  damages  from  the  company,  and  subsequently  disease 
of  the  brain  or  of  the  spine  may  develop,  which  is  solely  due  to  the 
a,ccident.  He  cannot  bring  a  second  action,  or  claim  further  damages  in 
the  first  action.  But  where  the  cause  of  action  is  a  continuing  one  (as, 
for  instance,  an  action  for  a  breach  of  covenant  by  a  master  to  teach  his 
apprentice,  or  a  breach  of  covenant  to  keep  premises  in  repair,  or  for  a 
continuing  trespass),  a  fresh  cause  of  action  arises  every  day  that  such 
breach  or  injury  continues  {Covmrd  v.  Gregory,  1866,  L.  E.  2  C.  P.  153 ; 
Hole  V.  Chard  Union,  [1894]  1  Ch.  293).  By  Order  36,  r.  58,  "Where 
damages  are  to  be  assessed  in  respect  of  any  continuing  cause  of  action, 
they  shall  be  assessed  down  to  the  time  of  the  assessment."  Should  the 
act  or  omission  complained  of  be  repeated  after  the  assessment,  it  is 
open  to  the  plaintiff'  to  bring  a  fresh  action. 

But  where  the  act  or  omission  complained  of  in  the  action  happened 
once  and  has  not  been  repeated  {e.g.  where  the  defendant  has  committed 
one  isolated  breach  of  contract,  or  has  published  one  libel,  or  struck  the 
plaintiff  one  blow)  the  cause  of  action  is  not  continuing,  and  the  jury 
must  assess  the  damages  once  for  all  {Gihhs  v.  Cruihshaiik,  1873,  L.  R. 
8  C.  P.  454 ;  Brunsden  v.  Humphrey,  1884,  14  Q.  B.  D.  141).  No  fresh 
action  can,  as  a  rule,  be  brought  for  any  subsequent  damage  that  may 
hereafter  arise  from  that  act  or  omission.  The  jury  should  therefore 
take  into  their  consideration,  not  only  the  damage  that  has  accrued,  but 
also  such  damage,  if  any,  as  it  is  reasonably  certain  will  occur  in  the 
future.  They  should  compensate  the  plaintiff  for  every  prospective 
loss  which  would  naturally  result  from  the  defendant's  conduct,  but 
not  for  merely  problematical  damages  that  may  possibly  happen,  but 
probably  will  not  {Hodsoll  v.  Stallehrass,  1840,  11  Ad.  &  E.  301 ;  Phillips 
V.  Z.  &  S.-  W.  Bly.  Co.,  1879,  5  Q.  B.  D.  78 ;  Lambkin  v.  S.-K  Ely.  Co., 
1880,  5  App.  Cas.  352 ;  Tunnicliffe,  etc.,  Ltd.,  v.  West  Leigh  Colliery  Co., 
[1906]  2  Ch.  22;  George  D.  Emery  Company  v.  Wells,  [1906]  A.  C,  at 
p.  525). 
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To  this  rule  there  is  one  (somewhat  doubtful)  exception,  in  cases 
where  special  damage  is  essential  to  the  cause  of  action.  In  such  cases 
the  jury  should  strictly  confine  their  consideration  to  such  special 
damage  as  is  specially  alleged  and  proved  in  the  action  before  them. 
Hence  it  would  seem  to  follow  that  if  any  fresh  damage  followed  in  the 
future,  that  would  constitute  a  fresh  ground  of  action,  because  it  was  not 
included  in  the  first.  And  North,  C.J.,  was  of  this  opinion  in  Lord 
Townshend  v.  Hitghes,  1676,  2  Mod.  Ca.  159.  But  Lord  Holt  is  reported 
as  saying  the  contrary  in  Fitter  v.  Veal,  1701,  12  Mod.  Ca.  542 ;  though 
the  dict^tm  is  not  to  be  found  in  the  other  reports  of  the  same  case 
(1  Kaym.  (Ld.)  339;  692,  and  1  Salk.  11,  and  see  Bull.  N.  P.  7).  The 
question  was  much  discussed  in  Darley  Main  Collicnj  Co.  v.  MiteMll, 
1886,  11  App.  Cas.  127;  and  Lord  Blackburn  unfortunately  differed 
from  Lord  Bramwell  (see  pp.  143,  145).  However,  after  the  decision  in 
that  case,  and  in  Crumbie  v.  Wallsend  Loeal  Board,  [1891]  1  Q.  li.  503, 
the  better  opinion  is  that  a  second  action  will  lie  for  fresh  special 
damage,  in  cases  where  special  damage  is  part  of  the  cause  of  action. 

VIII.  Ke.motexess  of  Damages. 

The  special  damage  alleged  must  be  the  natural  or  the  probable 
result  of  the  defendant's  act.  The  plaintiff'  may  sometimes  be  able  to 
show  that  tlie  defendant  in  fact  contemplated  and  desired  such  result ; 
in  some  cases  the  result  is  clearly  the  natural  and  necessary  conseiiuence 
of  his  act ;  in  other  cases  it  is  so  obvious  and  probable  a  consequence 
that  it  may  fairly  be  said  the  defendant  ought  to  have  contemplated  it, 
whether  in  fact  he  did  so  or  not.  But  where  the  damage  sustained  by 
the  plaintiff'  is  neither  the  necessary  nor  the  probable  result  of  the 
defendant's  conduct,  nor  such  as  can  be  shown  to  have  been  in  his  con- 
templation at  the  time,  it  will  be  excluded  as  too  remote.  Evidence 
cannot  be  given  at  the  trial  of  any  special  damage  wliich  would  not  How 
from  the  defendant's  act  in  the  ordinary  couree  of  things,  unless  there 
are  special  circumstances  in  tlie  case  which  were  known  to  the  defenilant, 
and  which  rendered  tliat  result  probable.  It  is  not  enough  that  his 
act  has  in  fact  produced  such  damage,  unless  it  can  reasonal)ly  be  pre- 
sumed that  the  defendant,  when  lie  made  the  contract,  or  connnitted 
the  tort,  either  knew,  or  ought  to  have  known,  that  such  damage  would 
ensue.  And  it  will  be  deemed  that  he  ought  to  have  known  it,  when- 
ever a  reasonalile  man  placed  as  he  was,  and  knowing  what  he  knew  and 
no  more,  would  have  recognised  that  it  was  a  necessary  or  probable 
result  of  such  an  act. 

Thus,  if  the  defendant  turns  the  plaintiff's  horses  out  of  their  warm 
stable  without  any  clothing  they  will  prol)ably  catch  cold,  and  the 
defendant  therefore  will  be  liable  for  any  depreciation  in  their  value 
caused  by  such  cold  {M'Malwn  v.  Field,  1881,  7  Q.  B.  1).  591).  So  if  a 
tenant  contrary  to  his  covenant  assigns  the  premises  without  the  con- 
sent of  the  landlord  to  a  person  who  uses  them  for  a  turpentine 
distillery,  and  so  sets  them  on  fire,  the  tenant  is  liable  for  the  ilamage 
caused  by  the  fire  {Lepla  v.  Bot/ers,  [1893]  1  Q.  B.  31),  That  the  plaintiff 
has  become  liable  to  compensate  others  in  consequence  of  defen- 
dant's act  is  not  too  remote  a  consequence  to  be  special  damage 
{Mowbray  v.  Mcnnjweathcr,  [1895]  2  Q.  B.  640).  But  no  damage  can 
be  recovered  which  rests  on  a  contingency  such  as  the  chance  that  the 
members  of  a  club  might  think  fit  to  alter  tlieir  rules  {Chamberlain 
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V.  Boyd,  1883,  11  Q.  B.  D.  407).  So  mere  speculative  damages  cannot 
be  recovered,  such  as  contingent  profits  which  might  or  might  not 
have  been  earned  by  a  ship,  if  it  had  not  been  injured  {The  Cohtmbus, 
1849,  3  Eob.  W.  158,  164,  cited  with  approval  L.  E.  3  C.  P.,  at  p.  507). 
And  where,  on  account  of  defects  in  the  ship,  the  voyage  has  been  pro- 
tracted, and  in  the  meantmie  the  market  price  of  the  goods  shipped  has 
fallen,  the  consignee  cannot,  as  a  rule,  recover  damages  for  loss  of  a 
market  at  which  part  of  the  cargo  might  have  been  sold  {The  Parana, 
1877,  2  P.  D.  118;  The  Notting  Hill,  1884,  9  P.  D.  105).  But  there 
is  no  rigid  rule  of  law  that  damages  for  loss  of  market  can  never  be 
recovered  {Dunn  v.  Bucknall  Brothers,  [1902]  2  K.  B.  614;  and  see 
Collard  V.  S.-E.  Ely.  Co.,  1861,  7  H.  &  N.  79 ;  30  L.  J.  Ex.  393). 

Again,  the  defendant  is  never  liable  for  consequential  loss,  of  the 
possibility  of  which  he  was  never  informed,  and  which  without  such 
information  he  had  no  reason  to  anticipate.  The  stoppage  of  a  mill 
is  not  the  natural  or  necessary  consequence  of  the  non- delivery  of  a 
portion  of  its  machinery  {Hadley  v.  Baxendale,  1854,  9  Ex.  Eep.  341 ; 
British  Columbia  Saw  Mill  Co.  v.  Nettleship,  1868,  L.  E.  3  C.  P.  499 ; 
Shelhourne  &  Co.  v.  Laio  Investment  and  Insurance  Corporation,  [1898] 
2  Q.  B.  626).  Again,  where  a  passenger  was  pulled  out  of  a  railway 
carriage  by  the  company's  servants  under  the  mistaken  belief  that  he 
was  riding  without  a  ticket,  and  left  behind  him  on  the  seat  a  pair  of 
race-glasses,  it  was  held  that  he  could  not  recover  for  the  loss  of  the 
race-glasses,  because  such  loss  was  not  a  natural  or  necessary  consequence 
of  the  assault  {Glover  v.  L.  &  S.-W.  Ely.  Co.,  1867,  L.  E.  3  Q.  B.  25). 

The  damage  claimed  must  be  the  direct  result  of  the  defendant's 
act.  He  is  not  liable  for  any  damage  caused  by  facts  or  circumstances 
unconnected  with  himself,  such  as  the  spontaneous  action  of  a  third 
person.  The  defendant's  act  must,  at  all  events,  be  the  predominating 
cause  of  the  alleged  damage.  But  if  the  defendant  by  his  conduct 
directly  causes  or  compels  a  third  person  to  do  an  act  which  produces 
damage  to  the  plaintiff,  such  damage  is  not  too  remote,  provided  the 
defendant  either  did  contemplate  or  ought  to  liave  contemplated  such  a 
result.  The  defendant  is  not  responsible  for  any  eccentric  or  foolish, 
nor  primd  facie  for  any  negligent  or  illegal,  conduct  on  the  part  of  a 
third  person.  But  he  is  responsible  for  the  ordinary  and  reasonable 
consequences  of  his  own  act ;  and  it  may  be  an  ordinary  and  reason- 
able consequence  of  the  defendant's  act  that  an  innocent  third  person 
may  do  something  which  injures  the  plaintiff'.  Whether  the  plaintiff"  has 
or  has  not  any  ground  of  action  against  such  third  party  is  immaterial. 
See  Clark  v.  Chambers,  1878,  3  Q.  B.  D.  327,  where  an  innocent 
third  person  moved  an  obstruction  which  the  defendant  had  illegally 
placed  in  a  public  highway,  and  thereby  injured  the  plaintiff'.  And 
where  the  plaintiff*  delivered  to  the  defendant  a  mare  to  be  agisted  in  a 
field,  and  owing  to  the  negligence  of  the  defendant's  servant  in  leaving 
open  a  gate,  the  mare  escaped  from  that  field  into  a  cricket  field ;  and 
certain  members  of  the  club  thereupon  endeavoured  in  a  careful  and 
proper  manner  to  drive  her  back  through  the  gate ;  but  the  mare  refused 
to  go  through  the  gate,  ran  against  the  wire  fence,  fell  over  it,  and 
was  injured  by  one  of  the  iron  standards ;  it  was  held  that  the  injury 
to  the  mare  was  the  natural  consequence  of  the  gate  having  been  left 
open,  and  that  the  defendant  was  liable  {Halestrap  v.  Girgory,  [1895] 
1  Q.  B.  561 ;  and  see  The  Gertor,  1894,  70  L.  T.  703).  A  collision  took 
place  between  a  steamer  and  a  barque,  the  steamer  being  alone  to 
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blame ;  and  the  steering  compass,  charts,  log,  and  log  glass  of  the 
barque  were  lost  or  destroyed.  Owing  to  the  loss  of  these  requisites 
for  navigation,  and  without  any  negligence  on  the  part  of  the  captain 
or  crew,  the  barque,  while  on  her  way  to  a  port  of  safety,  grounded,  and 
had  to  be  abandoned.  The  Court  of  Appeal  held  that  the  grounding  of 
the  barque  was  a  natural  and  reasonable  consequence  of  the  collision, 
and  that  the  owners  of  the  steamer  were  liable  for  the  damages  caused 
thereby  {The  City  of  Lincoln,  1889,  15  P.  D.  15;  and  see  Sncesh/  v. 
L.  &  Y.  Rly.  Co.,  1875,  1  Q.  B.  D.  42).  Wliere  the  defendant '  has 
advised  the  plaintiff  to  employ  a  particular  person  for  a  certain  piece 
of  business,  he  may  be  held  liable  for  the  misconduct  of  that  person, 
even  though  such  misconduct  be  criminal  {loer  Lord  Alverstone,  C.J., 
in  De  la  Bere  v.  Pearson,  Ltd.,  [1907]  1  K.  B.  483).  Again,  if  A.'s  mis- 
conduct or  breach  of  contract  necessarily  involves  B.  in  litigation  with 
C,  B.  may  in  a  subsequent  action  recover  from  A.  the  damages  and 
costs  which  he  is  thus  compelled  to  pay  C.  On  this  principle,  where 
A.  supplied  sacks  to  B.  for  the  purpose  of^  unloading  a  cargo  of  peas 
from  a  ship,  and  owing  to  its  unfit  condition  one  sack  full  of  peas 
broke  and  injured  a  man  who  obtained  damages  from  B.,  it  was  lield 
that  B.  could  recover  the  damages  and  costs  thus  incurred  from  A. 
{Vogan  v.  Oulton,  1899,  81  L.  T.  435).  He  may  also,  in  a  proper  case, 
recover  the  costs  which  he  has  had  to  pay  his  own  solicitor  as  between 
solicitor  and  client,  provided  they  were  reasonably  incurred  {Agnia  v. 
Oi'cat  Western  Collicrji  Co.,  [1899]  1  Q.  B.  413;  and  see  Cmgc  v.  Fry, 
1903,  67  J.  r.  240;  ante,  p.  319;  Prince  of  Wales  Dry  Dock  Co.  v.  F(miies 
&  Co.,  1904,  90  L.  T.  527 ;  9  Asp.  M.  C.  555). 

And  even  where  the  act  of  the  tliird  person  l)e  in  itself  a  tort,  still 
the  defendant  may,  in  some  cases,  be  liable  for  that  illegal  act,  if  it  was 
his  obvious  intention,  or  the  natural  result  of  his  conthict,  to  induce 
that  third  person  so  to  act  (per  Ix)rd  AVenslevdale  in  I^i/nch  v.  Knight, 
1861,  9  H.  L.  C,  at  p.  600;  11  E.  K.  854;  and  per  Littledale,  J.,  in  P.  v. 
Moore,  18:52,  .'{  Barn.  &  Adol.  188 ;  37  K.  B.  383). 

Again,  a  defendant  is  not,  as  a  rule,  liable  for  any  repetition  by 
another  of  his  tortious  act.  Thus,  in  slander,  the  special  damage  must 
be  the  direct  result  of  the  defendant's  words,  not  of  some  one  else's. 
If  A.  chooses  of  his  own  accord  to  repeat  the  defendant's  words,  this  is 
A.'s  own  act,  for  the  consequences  of  which  he  alone  is  liable  (  Ward  v. 
WecJcs,  18;;0,  7  Bing.  211 ;  I)i):on  v.  Smith,  1860,  5  H.  &  X.  450).  But 
here  again  comes  in  a  similar  exception.  If  the  republication  by  A.  be 
the  natural  or  necessary  consequence  of  the  defendant's  ])ublication  to 
A.,  or  if  the  defendant  intended  or  desired  A.  to  repeat  liis  words,  the 
defendant  is  liable  for  all  the  consequences  of  A.'s  repul)lication,  for 
he  directly  caused  it.  A  republication  by  A.  to  li.  is  not,  however, 
considered  in  England  a  necessary  consequence  of  the  defendant's  pub- 
lication, unless  the  original  communication  made  to  A.  places  A.  under 
a  legal  or  moral  obligation  to  repeat  the  slander  to  B. ;  as  it  does  e.g.  in 
some  cases  where  A.  and  B.  are  husband  and  wife.  And,  indeed,  if  the 
defendant  knew  the  relation  in  which  A.  stood  to  B.  he  will  be  taken 
to  have  maliciously  contemplated  and  desired  this  result  when  he 
spoke  to  A.  (see  Parldns  v.  Scott,  1862,  1  H.  &  C.  153;  Denij  v. 
Handley,  1867,  16  L.  T.  263;  Speight  v.  Gostrny,  1891,  60  L.  J.  Q.  B. 
231). 
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IX.  Matters  in  Aggravation  of  Damages. 

In  actions  of  contract,  where  the  damages  are  liquidated,  the  amount 
of  the  verdict  is  practically  determined  by  process  of  arithmetic,  as  soon 
as  the  facts  are  ascertained.  The  jury  pay  no  heed  to  the  motives  or 
conduct  of  either  party.  The  plaintiff  may  have  been  ruined  by  the 
failure  of  the  defendant  to  pay  him  the  money  on  the  day  it  was  due ; 
but  he  cannot  recover  more  than  the  bare  principal  and  interest,  often 
indeed  he  can  get  no  interest.     See  Interest  PiECOVERABle  in  Actions. 

But  the  case  is  different  when  the  damages  are  unliquidated.  Then, 
whether  the  action  be  of  tort  or  of  contract,  the  plaintiff  is  generally 
allowed  to  travel  outside  the  bare  facts  which  constitute  his  strict 
cause  of  action,  and  to  prove  extraneous  matters  to  enhance  the 
damages.     Such  matters  are  of  two  kinds : — 

1.  The  plaintiff  may  prove  every  loss  which  he  has  actually  sustained, 
and  all  expense  which  he  has  reasonably  incurred,  in  consequence  of  the 
defendant's  tort  or  breach  of  contract.  Thus,  in  an  action  for  breach  of 
promise  of  marriage,  the  plaintiff  may  show  in  aggravation  of  damages 
that  the  defendant  seduced  her  under  the  cover  of  the  promise  of 
marriage  {Berry  v.  Da  Costa,  1866,  L.  K.  1  C.  P.  331 ;  Milli7igton  v. 
Lorinfj,  1880,  6  Q.  B.  D.  190).  So,  if  a  cattle-dealer  sells  a  diseased  cow 
to  a  farmer,  he  is  liable  for  the  value,  not  only  of  that  cow,  but  also  of 
all  other  cows  that  catch  the  disease  from  it.  And  this  is  so,  whether 
the  farmer  sues  in  contract  for  breach  of  warranty  or  in  tort  for  a 
misrepresentation  {Mullett  v.  Mason,  1866,  L.  K.  1  C.  P.  559 ;  Smith  v. 
Green,  1875,  1  C.  P.  D.  92 ;  and  see  Lepla  v.  Rogers,  [1893]  1  Q.  B.  31 ; 
and  Pafe  v.  Westacott,  [1894]  1  Q.  B.  272).  But  no  evidence  can  be 
given  of  any  loss  which  is  not  either  the  necessary  or  probable  con- 
sequence of  the  defendant's  act,  or  one  which  was  in  fact  in  his 
contemplation  at  the  time  when  he  so  acted.     See  ante,  p.  316. 

2.  In  a  few  cases,  however,  the  jury  is  permitted  to  award  the 
plaintiff  damages  in  excess  of  the  amount  which  would  be  adequate 
compensation  for  any  loss  which  he  has  in  fact  sustained.  These 
are  called  vindictive  or  exemplary  damages,  because  the  jury 
desires  not  merely  to  recoup  the  plaintiff,  but  also  to  punish  the 
defendant  by  lining  him  for  his  misconduct.  Where  a  member  of 
Parliament  persisted  in  shooting  on  the  plaintiff's  land  and  used 
insolent  language,  a  verdict  for  £500  was  held  not  to  be  excessive, 
though  he  had  done  no  real  damage  {Merest  v.  Harvey,  1814,  5  Taun. 
442,  15  E.  P.  548).  So  in  cases  of  malicious  prosecution  {Hewlett 
V.  Crutcliley,  1813,  5  Taun.  277;  Leith  v.  Pope,  1780,  2  Black  (W.), 
1327).  Again,  in  actions  of  libel  and  slander,  "the  damages  are  not 
limited  to  the  amount  of  pecuniary  loss  which  the  plaintiff  is  able  to 
prove"  {Davis  v.  Shepstone,  1887,  11  App.  Cas.  p.  191).  The  fact  that 
the  defendant  acted  spitefully  and  maliciously  is  allowed  to  enhance 
the  damages.  The  plaintiff  will  accordingly  urge  upon  the  jury  the 
violence  of  the  defendant's  language,  the  nature  of  the  imputation  con- 
veyed, and  the  widespread  circulation  unnecessarily  given  to  the  charge. 
He  may  give  in  evidence  for  this  purpose  all  the  circumstances  preceding 
and  attending  the  publication,  and  tlie  approximate  number  of  the  copies 
of  the  libel  published  (  Whittakcr  v.  Scarborowjh  Post,  [1896]  2  Q.  B.  148) ; 
also,  any  previous  transactions  between  himself  and  the  defendant 
which  have  any  direct  bearing  on  the  matter.  The  jury  will  also 
consider  the  rank  or  position  in  society  of  the  parties,  the  fact  that  the 
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attack  was  entirely  unprovoked,  that  the  defendant  could  easily  have 
ascertained  that  the  charge  he  made  was  false,  that  he  continued  to 
circulate  the  libel  after  complaint  was  made  to  him,  and  generally  that 
he  was  culpably  reckless  or  negligent  in  the  matter.  So  the  defendant's 
subsequent  conduct  may  aggravate  the  damages,  e.g.  if  he  has  refused  to 
listen  to  any  explanation,  or  to  retract  the  charge  which  he  had  made 
{Adams  v.  Coleridge,  1884,  1  T.  L,  K.  84).  "The  jury,  in  assessing 
damages,  are  entitled  to  look  at  the  whole  conduct  of  the  defendant  from 
the  time  the  libel  was  published  down  to  the  time  they  give  tlieir  verdict. 
They  may  consider  what  his  conduct  has  been  before  action,  after  action, 
and  in  Court  during  the  trial"  {per  Lord  Esher,  M.R.,  in  Pracd  v.  Graham, 
1889,  24  Q.  B.  D.,  at  p.  55). 

X.  Matters  in  Mitigation  of  Damages. 

In  actions  of  contract,  as  we  have  seen,  the  damages  are  generally 
liquidated ;  the  amount  of  the  verdict  does  not  depend  on  the  motives 
or  conduct  of  either  party,  but  is  settled  mainly  by  arithmetic.  Still, 
in  an  action  for  the  price  of  a  specific  chattel,  the  purchaser  is  allowed 
to  give  evidence  of  the  breach  of  any  warranty  in  reduction  of  the  price 
{Street  v.  Blay,  1831,  2  Barn.  &  Adol.  456;  36  B.  B.  626;  Poidton  v. 
Zattimorc,  1829,  9  Barn.  &  Cress.  259 ;  32  B.  B.  673).  So  in  the  case 
of  goods  agreed  to  be  supplied  according  to  a  contract,  or  of  un- 
ascertained goods  sold  by  description  {Mondelx.  Steel,  1841,  8  Mee.  AW. 
858 ;  58  B.  B.  890),  So  in  an  action  for  work  and  labour  done,  the 
defendant  may  (if  he  wishes  ;  he  is  not  compelled  to)  give  evidence,  in 
abatement  of  the  claim,  that  certain  portions  of  the  work  ordered  were 
badly  done,  or  not  done  at  all  {Davis  v.  Hedges,  1871,  L.  B.  6  Q.  B.  687). 
But  in  all  these  cases  the  defendant  will  only  be  allowed  to  show  the 
extent  to  which  the  value  of  the  goods  or  work  is  diminished  by  reason 
of  its  not  being  in  accordance  with  the  contract ;  he  cannot  prove,  in 
reduction  of  price,  consequential  damages  which  arise  from  the  breach 
of  contract,  but  do  not  affect  the  value  of  the  plaintiff's  goods  or  work. 
For  such  damages  he  must  specifically  counter-claim  or  bring  a  cross- 
action  {Moiidel  v.  Steel,  mtpra  ;  Rigge  v.  Burhi^lge,  1846,  15  Mee.  &  "NV. 
598). 

In  actions,  however,  in  which  the  damages  are  unliquidated  (whether 
actions  of  contract  or  of  tort),  many  other  considerations  are  allowed 
to  affect  the  minds  of  the  jury ;  and  many  matters  may  be  urged  on 
them  in  mitigation  of  damages,  which  may  be  roughly  grouped  under 
live  heads : — 

1.  That  the  Plaintiff  hns  not  in  Fact  suffered  the  Damage  v:hich  he 
alleges. — The  07ius  lies  on  the  plaintiff'  to  prove  any  special  damage 
which  he  has  sustained.  The  defendant  generally  relies  on  cross- 
examination  to  controvert  or  minimise  such  a  claim ;  or  he  may  argue» 
as  a  matter  of  law,  that  the  damage  claimed  is  too  remote  (see  ante, 
p.  329).  Still  he  may  call  evidence  to  show  that  the  alleged  damage 
was  not  the  consequence  of  any  act  or  defaidt  on  his  part,  but  is  due 
to  some  entirely  extraneous  cause.  Thus  if  the  plaintiff"  establishes  a 
loss  of  trade  or  custom,  the  defendant  may  endeavour  to  prove  that 
such  loss  was  not  caused  by  any  act  of  his ;  and  for  this  purpose  he 
may  show  that  there  was  at  the  material  date  a  strike  or  other  crisis 
in  the  trade,  or  a  new  shop  opened  in  opposition  close  by,  or  some 
unpopular  change    in    the    management    of   the    plaintiff's  business. 
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Again,  if  two  similar  torts  he  committed  independently  about  the 
same  date  by  two  different  persons,  each  is  only  liable  for  the  injury 
which  he  himself  occasioned,  and  each  may  therefore  try  and  show 
that  any  injury  proved  was  caused,  or  mainly  caused,  by  the  other. 
Thus  where  A.  circulated  500  libellous  leaflets,  and  also  advertised 
the  same  libel  in  a  newspaper,  and  the  person  libelled  brought  one 
action  against  A.  and  another  against  the  proprietor  of  the  news- 
paper, the  latter  defendant  was  allowed  to  prove  that  the  damage 
sustained  by  the  plaintiff  was  in  fact  due  to  the  circulation  of  the 
leaflets,  with  which  he  was  not  concerned,  and  not  to  the  subsequent 
appearance  of  the  same  libel  in  his  newspaper  (Harrison  v.  Pcarce, 
1858,  1  F.  &.  r.  567 ;  32  L.  T.  (Old  S.)  298 ;  and  see  Wyatt  v.  Gore, 
1816,  Holt,  N.  P.  299). 

In  actions  of  libel  and  slander  the  defendant  is  permitted,  if  he  dare, 
to  assert  tliat  his  words  could  not  possibly  have  injured  the  plaintiffs 
character,  because  his  reputation  was  so  bad  already  that  nothing  could 
make  it  worse.  This  is,  of  course,  a  very  dangerous  line  to  take,  and 
one  which  often  aggravates  rather  than  mitigates  the  amount  of  the 
damages  recovered.  See  further  as  to  this  under  heading  3.  Plaintiffs 
General  Character. 

2,  The  Conduct  of  the  Plaintiff  in  tlie  litigation,  or  in  the  events 
which  led  up  to  and  caused  the  litigation,  is  generally  admissible  in 
mitisation  of  damages.  Thus  if  the  defendant  can  show  that  the  action 
is  not  brought  genuinely  with  the  object  of  recovering  reasonable  com- 
pensation for  a  loss  actually  sustained,  but  is  brought  to  levy  blackmail 
on  the  defendant,  or  for  some  political  motive,  or  to  assist  someone  else 
to  bring  another  action  hereafter,  or  to  advertise  the  plaintiff's  goods, 
or  in  some  other  way  to  gratify  the  personal  vanity  or  spite  of  the 
plaintiff",  the  jury  will  award  but  small  damages ;  for  they  will  regard 
the  action  as  one  that  ought  never  to  have  been  brought.  So  if  the 
plaintiff  has  himself  attacked  the  defendant  and  so  provoked  him  to 
commit  the  assault  or  to  publish  the  libel  complained  of,  or  otherwise 
invited  or  challenged  the  commission  of  the  act  for  which  he  now 
claims  damages.  "  There  can  be  no  set-off  of  one  libel  or  misconduct 
against  another ;  but  in  estimating  the  compensation  for  the  plaintiff's 
injured  feelings,  the  jury  might  fairly  consider  the  plaintiffs  conduct, 
and  the  degree  of  respect  he  has  shown  for  the  feelings  of  others  "  {per 
Blackburn,  J.,  in  Kelhj  v.  Sherlock,  1866,  L.  R.  1  Q.  B.  698 ;  O'Connor 
V.  The  Star  Neivsjjarper  Co,  Ltd.,  1893,  68  L.  T.  146).  Again,  if  the 
plaintiff  has  asserted  his  rights  harshly  or  with  undue  severity,  if  he 
acted  indiscreetly  or  unbecomingly  in  the  matters  which  led  up  to  and 
brought  about  the  litigation,  these  circumstances  will  tend  to  mitigate 
the  damages,  e.g.  where  the  plaintiff  has  by  his  own  innocent  but  foolish 
conduct  subjected  himself  and  others  to  misconception;  as  in  Davis 
V.  Duncan,  1874,  L.  R.  9  C.  P.  396,  and  Harnett  v.  Vise  and  Wife,  1880, 
5  Ex.  D.  307. 

3.  Plaintiffs  Genercd  Character. — Evidence  of  the  plaintiffs  general 
bad  character — i.e.  in  matters  wholly  unconnected  with  the  litigation — 
is,  as  a  rule,  inadmissible.  Even  a  "  welcher  "  or  a  company-promoter 
is  entitled  to  recover  full  compensation  if  he  is  knocked  down  by  an 
omnibus  in  the  street,  or  injured  in  a  railway  accident.  If  the  defen- 
dant owes  the  plaintiff  £500,  the  plaintiff  is  entitled  to  recover  that 
amount,  whether  his  private  character  be  good  or  bad.  There  is  an 
exception,  however,  in  the  case  of  actions  of  defamation  where  the 
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plaintiff  is  seeking  compensation  for  injury  to  his  reputation.  Here,  if 
the  defendant  justifies,  the  plaintiff's  character  conies,  of  course,  directly 
in  issue.  But  even  where  the  defendant  does  not  venture  to  justify,  he 
is  allowed,  under  certain  restrictions,  to  give  evidence  of  the  plaintiff's 
general  bad  character.  Such  evidence  can  only  be  given  in  mitigation 
of  damages ;  it  is  no  answer  to  the  action  ( Wood  v.  JSarl  of  Durham, 
1888,  21  Q.  B.  1).  501).  And  only  general  evidence  of  the  plaintiff's 
bad  character  may  be  given  with  this  object ;  the  defendant  may  not  go 
into  particular  instances:  still  less  may  he  prove  the  existence  of  a 
general  report  or  rumour  that  the  plaintiff"  had  been  guilty  of  the  alleged 
or  any  similar  misconduct  {Scott  v.  Sarnjjson,  1882,  8  Q.  B.  D.  491). 
And  now,  general  evidence  of  the  plaintiff's  bad  character  cannot  be 
given  at  the  trial  without  the  leave  of  the  judge,  unless  the  defendant 
has  justified,  or  unless,  seven  days  at  least  before  the  trial,  he  has  given 
the  plaintiff"  particulars  under  Order  36,  r.  37,  of  the  matters  which  the 
defendant  intends  to  prove.  This  rule  in  no  way  alters  the  law  laid 
down  in  Scott  v.  Sampson,  »iLpra  ;  except  that  it  absolves  the  defendant 
from  the  necessity  of  pleading  such  matters  in  liis  defence.  Evidence 
of  rumours,  and  evidence  of  particular  facts  and  circumstiinces,  tending 
to  show  misconduct  on  the  part  of  the  plaintiff",  cannot  Ije  received  in 
reduction  of  damages,  even  though  particulars  have  iKjen  given  under 
Order  36,  r.  37.  Only  evidence  of  his  general  bad  character  is  ad- 
missible. Order  36,  r.  37,  made  nothing  admissible  which  was  not 
admissible  before. 

Note,  however,  that  this  rule  in  no  way  restricts  the  right  of  cross- 
examination  ;  the  following  rule  of  the  same  Order  attempts  to  do  that : 
rule  37  is  expressly  confined  to  evidence  tendered  by  the  defendant  in 
chief.  In  every  action,  if  the  plaintiff"  goes  into  the  witness-box,  he 
may  be  cross-exannned  "  to  credit "  on  every  detail  of  his  previous  life 
which  can  conceivably  affect  his  cre<lit.  But,  unless  such  detiiils  are 
relevant  to  the  issue,  the  defen«lant  must  accept  the  plaintiff's  answer; 
he  cannot  call  evidence  in  chief  to  contnuhct  it. 

4.  The  Conduct  of  the  Dcfciulant. — If  the  defendant  acted  honestly 
(though  tortiously)  on  a  reasonable  suspicion,  or  under  a  mistaken 
impression  as  to  his  rights  or  as  to  the  facts,  the  jury  will  naturally 
(though  perhaps  illogically  ;  see  ante,  p.  313)  award  less  damages  against 
him  than  if  he  acted  fraudulently  or  maliciously  or  delil>erately  with 
his  eyes  open.  For  this  purpose  the  defendant  nuiy  generally  show  "  the 
surrounding  circumstances  "  which  induced  him  to  act  as  he  did.  The 
absence  of  all  malice  ought  to  tell  in  the  defendant's  favour.  So,  too, 
the  defendant's  subsequent  conduct  may  tend  to  mitigate  the  damages, 
e.g.  if  he  has  shown  himself  open  to  argument,  has  listened  to  any 
explanations  offered  liim,  has  restored  the  goods  which  he  removed,  has 
expressed  regret  or  apologised  for  his  mistake,  htus  stopped  the  sale  of 
any  book  or  paper  complained  of,  and  done  all  in  his  power  to  remedy 
or  reduce  the  mischief  caused  by  his  act  (see  Gathcrcolc  v.  Miall,  1846, 
15  Mee.  &  W.  319;  71  R  li.  679;  Smith  v.  Scott,  1847,  2  Car.  &  Kir. 
580 ;  Davis  v.  Cutbiish,  1859,  1  F.  &  F.  487 ;  Hark  v.  Cathcrall,  1866, 
14  L.  T.  801 ;  Pracd  v.  araham,  1889,  24  Q.  B.  D.,  at  p.  55).  As  to  an 
apology,  see  Apology,  Vol.  I.  p.  365. 

5.  The  Conduct  of  Third  Person.^. — Evidence  of  the  sayings  and  doings 
of  third  persons  is,  as  a  general  rule,  inadmissible,  even  in  mitigation  of 
damages,  except  when  such  evidence  is  necessary  to  explain  the  conduct 
of  the  parties  to  the  action  in  the  course  of,  or  in  the  circumstances 
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leading  up  to,  the  litigation.  If  such  evidence  throws  no  light  on  the 
conduct  of  either  party  in  reference  to  the  present  litigation,  but  bears 
only  on  some  other  past  or  possible  litigation,  it  is  inadmissible.  Thus 
the  fact  that  several  other  persons  besides  the  defendant  have  on  other 
occasions  uttered  the  same  slander  as  he  did,  is  inadmissible  even  in 
mitigation  of  damages.  But  if  the  defendant  heard  the  slander  from 
A,,  and  believed  it  to  be  true,  and,  vi^hen  repeating  it,  named  A.  as  his 
informant,  then  these  facts  may  be  given  in  evidence  in  mitigation  of 
damages,  for  they  place  the  defendant's  act  in  a  better  light  {Tidman 
V.  Aiiislie,  1854,  10  Ex.  Eep.  63).  The  fact  that  other  persons  who 
were  similarly  slandered  on  the  same  occasion  have  accepted  an 
apology  from  the  defendant  and  not  brought  actions,  is  not  admis- 
sible in  evidence  in  an  action  brought  by  the  plaintifl',  especially 
if  no  apology  was  offered  to  him  {Tait  v.  Beggs,  [1905]  2  Ir.  K.  525). 
That  the  plaintiff  might  have,  but  has  not,  brought  other  actions  for 
similar  wrongs  is  wholly  immaterial.  He  may  sue  whom  he  pleases, 
and  when  he  pleases.  Thus  in  an  action  of  libel,  evidence  that  others 
had  previously  published  similar  libels  on  the  plaintiff,  and  have  not 
been  sued,  is  not  admissible.  It  is  no  justification  for  the  defendant's 
republication ;  still  less  is  it  any  evidence  of  the  truth  of  such  charges 
{B.  v,  Newman,  1853,  1  El.  &  Bl.  268).  It  is  wholly  immaterial  that 
the  plaintiff  omitted  to  contradict  or  complain  of  such  previous  publica- 
tions {B.  V.  Holt,  1793,  5  T.  K.  436  ;  Bankhurst  v.  Hamilton,  1886, 
2  T.  L,  E.  682 ;  and  jpcr  Maule,  J.,  in  Ingram  v.  Lawson,   1839,  9  Car. 

6  P.,  at  p.  333).  If,  however,  the  libel  sued  on  in  the  present  action 
purports  to  be  derived  from  a  certain  newspaper  named  in  it,  the 
defendant  may  prove  in  mitigation  of  damages  that  a  paragraph  to  the 
same  effect  had  appeared  in  that  newspaper  {Wyatt  v.  Gore,  1816,  Holt, 
N.  P.  303).  But  this  is  only  admissible  as  showing  that  the  defendant 
acted  innocently  and  without  malice:  it  comes  really  under  head  4 
above  (see  Hunt  v.  Algar,  1833,  6  Car.  &  P.  245 ;  Creevy  v.  Carr,  1835, 

7  Car.  &  P.  64 ;  Davis  v.  Cuthush,  1859,  1  F.  &  F.  487).  And,  generally, 
if  the  present  defendant  is  liable,  the  fact  that  someone  else  is  liable  to 
be  sued  in  another  action  for  a  similar  wrong  is  not  only  no  defence  to 
the  present  action ;  it  is  not  admissible  even  in  reduction  of  damages. 
Evidence  that  such  other  actions  have  in  fact  been  brought  was  also 
inadmissible  for  every  purpose  at  common  law.  But  in  an  action 
against  a  newspaper,  such  evidence  is  now  admissible  in  reduction  of 
damages  by  virtue  of  sec.  6  of  the  Law  of  Libel  Amendment  Act,  1888, 
51  &  52  Vict.  c.  64,  which  enacts  that  "at  the  trial  of  an  action  for 
a  libel  contained  in  any  newspaper  the  defendant  shall  be  at  liberty  to 
give  in  evidence  in  mitigation  of  damages  that  the  plaintiff  has  already 
recovered  (or  has  brought  actions  for)  damages,  or  has  received  or 
agreed  to  receive  compensation  in  respect  of  a  libel  or  libels  to  the 
same  purport  or  effect  as  the  libel  for  which  sucli  action  has  been 
brought." 

XL  EuLES  OF  Pleading  as  to  Damages. 

It  is  not  necessary  for  a  plaintiff  to  allege  in  his  statement  of  claim 
that  he  has  in  fact  suffered  general  damage ;  for  the  law,  as  we  have  seen, 
presumes  that  in  his  favour.  But  all  special  damage  must  be  expressly 
claimed  on  the  pleadings.  If  the  special  damage  claimed  be  not  set  out 
in  the  statement  of  claim  with  sufficient  precision,  the  defendant  is 
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entitled  to  particulars.  But  no  particulars  will  be  ordered  of  general 
damage. 

No  general  rule  can  be  laid  down  as  to  tbe  precise  degree  of  exact- 
ness necessary  in  a  claim  of  special  damage.  "  The  character  of  the  acts 
themselves  which  produce  the  damage,  and  the  circumstances  under 
which  these  acts  are  done,  must  regulate  the  degree  of  certainty  and 
particularity  with  which  the  damage  done  ought  to  be  stated  and  proved. 
As  much  certainty  and  particularity  must  be  insisted  on,  both  in  plead- 
ing and  proof  of  damage,  as  is  reasonable,  having  regard  to  the  circum- 
stances and  to  the  nature  of  the  acts  themselves  by  which  the  damage 
is  done.  To  insist  upon  less  would  be  to  relax  old  and  intelligible 
principles.  To  insist  upon  more  would  be  the  vainest  pedantry  "  (pe7' 
Bowen,  L.J.,  in  Ratcliffe  v.  Evans,  [1892]  2  Q.  B.,  at  pp.  532,  533). 

Apart  from  such  special  damage,  it  strictly  is  not  necessary  for  either 
party  to  set  out  in  his  pleading  matters  which  only  affect  the  amount 
of  damages  recoverable,  and  not  the  right  of  action.  But  it  is  usual  for 
the  plaintiff  to  plead  all  such  matters  in  aggravation  of  damages  as  would, 
if  proved,  entitle  tlie  jury  to  award  exemplary  or  vindictive  damages 
(see  ante,  p.  324).  And  he  clearly  ought  to  expressly  plead  such  mattere, 
whenever  they  amount  to  allegations  of  misconduct  on  the  part  of  the 
defendant;  for  the  defendant  ought  in  fairness  to  have  notice  of  the 
plaintiff's  intention  to  prove  such  mattere  at  the  trial  (MilHiu/ton  v. 
Lorinff,  1880,  6  Q.  B.  D.  190 ;  WhUncy  v.  Moigimrd,  1890,  24  Q.  B.  I). 
630 ;  Odgers  on  Pleading,  6tli  ed.,  pp.  99-102). 

The  defendant  should  never  traverse  or  plead  in  any  way  to  an 
allegation  of  damage  in  the  statement  of  claim.  It  will  be  "  deemed  t<> 
be  put  in  issue  in  all  cases,  unless  expressly  admitted  "  (Order  21,  r.  4). 
This  rule  applies  wliether  the  damage  alleged  be  essential  to  the  cause 
of  action  or  not.     And  see  Order  19,  r.  17. 

In  actions  of  libel  and  slander  in  which  the  defendant  does  not 
justify,  he  cannot  give  evidence  in  chief  (though  he  may  cross-examine), 
with  a  view  to  mitigation  of  damages,  as  to  the  circumstances  attending 
publication,  or  the  character  of  the  plaintiff,  without  the  leave  of  the  judge, 
unless  he  has  seven  days  at  least  before  the  trial  furnished  particulars 
to  the  plaintiff  of  the  matters  as  to  wiiich  he  intends  to  give  evidence 
(Order  36,  r.  37 ;  see  ante  p.  335).  The  defendant  is  entitled  to  ad- 
minister interrogatories  to  the  plaintiff  as  to  the  mattera  referred  to 
in  such  particulai-s  (Scai/e  v.  Kern})  &  Co.,  [1892]  2  Q.  B.  319). 

XII.  Application  for  New  Trial  as  to  DAMACrEs. 

A  successful  plaintiff  sometimes  applies  for  a  new  trial  on  the  ground 
that  the  damages  which  the  jury  has  awarded  him  are  too  small.  An 
unsuccessful  defendant  sometimes  makes  a  similar  application  on  the 
ground  that  the  damages  are  excessive.  Where  the  damages  claimed  are 
unliquidated,  the  Court  seldom  grants  a  new  trial  on  the  ground  that 
the  amount  awarded  by  the  jury  is  either  too  small  or  too  gieat.  "  The 
assessment  of  damages  is  peculiarly  the  province  of  the  jury  "  {Davis  v. 
Shef  stone,  1886,  11  App.  Cas.,  at  p.  191).  The  Court  will  not  grant  a  new 
trial  on  the  ground  of  excessive  damages,  unless  they  think  that,  having 
regard  to  all  the  circumstances  of  the  case,  the  damages  are  so  large  that 
no  jury  could  reasonably  have  given  them  {Praed  v.  Graham,  1889,  24 
Q.  B.  D.  53).  But  a  new  trial  will  be  granted  if  the  Court  comes  to  the 
conclusion  that  the  judge  misdirected  the  jury  as  to  the  damages,  or  that 
VOL.  IV.  22 
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the  jury  applied  a  wrong  measure  of  damages,  or  must  have  taken  into 
consideration  matters  which  they  ought  not  to  have  considered  {Davis 
V.  Bromley  Urban  Council,  1903,  67  J.  P.  275 ;  Johnston  v.  Gt.  W.  Ely.  Co., 
[1904]  2  K.  B.  250).  The  Court  of  Appeal,  on  an  application  for  a  new 
trial,  has  no  power,  without  the  consent  of  both  parties,  to  alter  the 
amount  of  damages  awarded  by  the  jury  ( Watt  v.  Watt,  [1905]  A.  C. 
115,  overruling  Bdt  v.  Lawes,  1884,  12  Q.  B.  D.  356;  and  Gatty  v. 
Farquharson,  1893,  9  T.  L.  K.  593). 

Still  rarer  are  the  cases  in  which  a  new  trial  has  been  granted  on  the 
ground  that  the  amount  of  the  verdict  is  too  small  {Kelly  v.  Sherlock, 
1866,  L.  E.  1  Q.  B.  686,  697;  Falvey  v.  Stanford,  1874,  L.  K.  10  Q.  B. 
54).  The  rule  is  that  where  there  has  been  no  misconduct  on  the  part 
of  the  jury,  no  error  in  the  calculation  of  figures,  and  no  mistake  in  law 
on  the  part  of  the  judge,  a  new  trial  will  not  be  granted  {Rendall  v. 
Hayward,  1839,  5  Bing.  N.  C.  424;  Forsdike  v.  Stone,  1868,  L.  K.  3  C.  P. 
607).  That  the  jury  intended  their  verdict  to  carry  costs,  but  have 
returned  an  amount  insufficient  in  law  to  do  so,  never  was  a  ground  for 
granting  a  new  trial  {Mears  v.  Griffin,  1840,  1  M.  &  Gr.  796 ;  Kilmore 
V.  Ahdoolah,  1858,  27  L.  J.  Ex.  307).  But  a  new  trial  will  be  granted 
if  it  can  be  shown  that  the  jury  wholly  omitted  to  consider  some  sub- 
stantial element  of  damage  which  they  ought  to  have  taken  into  their 
consideration  {Phillips  v.  L.  &  S.-W.  Ely.  Co.,  1879,  5  Q.  B.  D.  78; 
Johnston  v.  Gt.  W.  Ely.  Co.,  [1904]  2  K.  B.  250). 

[^Authorities. — Mayne  on  Damages  ;  Sedgwick,  Elements  of  Damages."] 

Damnum  absque  injuria. — This  maxim  and  the  maxim 
injuria  sine  damno  are  treated  under  the  heading  Injuria. 

Dancing'- House. — A  house  kept  for  the  purpose  of  dancing 
by  persons  resorting  thereto,  and  to  which  persons  are  admitted  for 
money.  Such  a  house  falls  within  the  licensing  provisions  of  the 
Disorderly  Houses  Act,  1751,  25  Geo.  ii.  c.  36  {Clarke  v.  Searle,  1793, 
1  Esp,  25).     See  Brothel;  Public  Entertainments. 

Dangerous  Animals. — A  person  who  keeps  a  dangerous 
animal  does  so  at  his  peril.  The  law  on  the  subject  was  concisely  stated 
by  Lord  Denman,  C.J.,  in  May  v.  Bicrdett,  1846,  9  Q.  B.  101 ;  72  E.  R. 
189  (an  action  for  injuries  caused  by  the  bite  of  a  monkey),  where  he 
said :  "  Whoever  keeps  an  animal  accustomed  to  attack  and  bite  man- 
kind, with  knowledge  that  it  is  so  accustomed,  is  primd  facie  liable  in 
an  action  on  the  case  at  the  suit  of  any  person  attacked  and  injured  by 
the  animal,  without  any  averment  of  negligence  or  default  in  the 
securing  or  taking  care  of  it.  The  gist  of  the  action  is  the  keeping 
the  animal  after  knoioledge  of  its  mischievous  propensities."  The  owner 
of  such  an  animal  is  not,  however,  liable  to  a  person  who  brings  the 
damage  on  himself  {Marlor  v.  Ball,  1900,  16  T.  L.  E.  239).  See  also 
Filhurn  v.  People's  Palace,  1890,  25  Q.  B.  D,  258 ;  Barnes  v.  Lucile, 
Times,  March  20,  1907;  Williams  v.  Richards,  Times,  March  20,  1907; 
Animals;  Dogs. 

Dangerous  Goods. — Gunpowder  can  be  manufactured  only 
in  duly  authorised  factories  (Explosives  Act,  1875,  s.  4).  To  manufacture 
it  elsewhere  exposes  the  manufacturer  to  severe  penalties.  It  can  only 
be  kept  (except  for  private  use)  in  authorised  stores,  for  the  licensing  of 
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which,  as  well  as  of  factories,  provision  is  made  by  the  Act,  which  also 
contains  extensive  regulations  to  be  observed  in  such  factories,  etc. 
Eetail  dealers  in  gunpowder  are  registered  by  local  authorities,  and 
regulations  are  made  respecting  the  storage  of  the  explosive  on  their 
premises.  For  the  conveyance  of  gunpowder  by  sea,  railway,  canal  and 
road  by-laws  are  to  be  made.  Somewhat  similar  provisions  are  con- 
tained in  the  statute  with  respect  to  explosives  other  than  gunpowder. 
Government  factories,  etc.,  are  exempt  from  this  Act.     See  Explosives. 

For  the  storage,  sale,  and  conveyance  of  petroleum,  regulations 
are  made  by  the  Petroleum  Acts,  1871  and  1879,  and  the  Petroleum 
(Hawkers)  Act,  1881.     See  Explosives. 

Persons  sending  by  railway  any  aquafortis,  oil  of  vitriol,  gunpowder, 
lucifer  matches  or  other  goods  of  a  dangerous  nature,  are  required  to 
mark  distinctly  on  the  outsides  of  the  packages  the  nature  of  the  goods, 
or  to  give  notice  in  writing  of  the  nature  of  the  goods  to  the  servants  of 
the  company  with  whom  they  are  left.  Omission  to  carry  out  these 
requirements  renders  offenders  liable  to  forfeit  £20  to  tlie  company  for 
each  offence  (Railways  Clauses  Consolidation  Act,  1845,  s.  105).  A 
person  cannot  be  convicted  of  such  offences  unless  guilty  knowledge  1)6 
proved  (Heanie  v.  Gartan,  1859,  28  L.  J.  M.  C.  216). 

A  similar  provision  to  that  just  mentioned  is  contained  in  the  Tram- 
ways Act,  1870,  s.  53. 

By  the  Merchant  Shipping  Act,  1894,  dangerous  goods  (which  term 
is  defined  as  meaning  aquafortis,  vitriol,  naphtha,  benzine,  gunpowder, 
lucifer  matches,  nitro-glycerine,  petroleum,  explosives  within  the  Ex- 
plosives Act,  1875,  and  any  other  goods  which  are  of  a  dangerous 
nature)  are  not  to  be  carried  by  any  vessel,  unless  their  nature  and  other 
particulars  are  distinctly  marked  on  the  outside  of  the  package  contain- 
ing them.  Penalties  are  imposed  on  j)er8on8  contravening  this  provision, 
or  for  misdescribing  goods  (ss.  446-450). 

Dangerous  IVIachincry.— The  various  Factory  and  Work- 
shop Acts  were  consolidated,  and  the  law  amended  and  extended  by 
the  Factory  and  Workshops  Act,  1901,  1  Edw.  vii.,  c.  22,  the  use  and 
regulation  of  dangerous  machinery  being  dealt  with  by  the  Act.  Sec. 
10  of  the  Act  requires  all  dangerous  parts  of  machinery  and  every  part 
of  mill  gearing  to  be  securely  fenced,  or  to  be  in  such  a  jwsition  as  to  I>e 
equally  safe  to  employees  as  if  it  were  so  fenced  ;  and  the  fencing  must 
be  constantly  maintained  in  an  efticient  state  while  the  machinery  is  in 
motion.  Restrictions  are  placed  upon  the  cleaning  of  machinery  while 
in  motion  by  children,  young  persons,  or  women.  Children  are  pro- 
hibited from  cleaning  any  machinery  in  motion.  Young  persons  are 
not  allowed  to  clean  any  dangerous  part  of  machinery  in  motion. 
Machinery  is  to  be  regarded,  for  this  purpose,  as  dangerous  whenever  so 
notified  by  an  inspector  to  the  occupier  of  the  factory.  Women  and 
young  persons  are  not  allowed  to  clean  mill  gearing  while  the  machinery 
is  in  motion  for  propelling  any  part  of  the  manufacturing  machinery 
(s.  13).  Power  is  given  to  Courts  of  summary  jurisdiction  on  a  com- 
plaint by  a  factory  inspector,  and  on  being  satisfied  that  any  machinery 
used  in  a  factory  or  workshop  is  in  such  a  condition  as  to  be  dangerous 
to  life  or  limb,  to  make  orders  prohibiting  the  use  of  such  a  machine 
until  it  is  so  altered  or  repaired  as  to  be  no  longer  dangerous;  an 
interim  order  may  be  made  in  urgent  cases,  on  an  ex  parte  complaint  by 
the  inspector,  prohibiting  the  use  of  such  machinery  until  the  complaint 
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can  be  heard  and  determined  (s.  17).  Where  a  Court  of  summary  juris- 
diction, on  complaint  by  an  inspector,  is  satisfied  that  any  process  or 
handicraft  carried  on  in  any  place  used  as  a  factory  or  workshop,  cannot 
be  so  carried  on  therein  without  danger  to  life  or  limb,  it  may  by  order 
prohibit  the  use  of  that  place  until  such  works  have  been  executed 
as  are,  in  the  opinion  of  the  Court,  necessary  to  remove  the  danger 
(s.  18).  Penalties  are  provided  for  any  contraventions  of  the  Act  with 
respect  to  the  use  of  dangerous  machinery  (see  Eedgrave's  Factory  Acts 
(1904  ed.)).     See  Factokies  and  Wokkshops. 

Dang^erous  Performance. — By  the  Children's  Dangerous 
Performances  Act,  1879,  and  the  Children's  Dangerous  Performances  Act, 
1897,  which  came  into  operation  on  August  6,  1897,  the  employment 
of  any  child  under  the  age  of  fourteen,  or  of  any  male  young  person 
under  the  age  of  sixteen,  or  female  young  person  under  the  age  of 
eighteen,  in  any  public  exhibition  or  performance  whereby,  in  the 
opinion  of  a  Court  of  summary  jurisdiction,  the  life  or  limbs  of  such 
persons  are  endangered,  is  forbidden ;  and  the  employer,  and  the  parent,, 
guardian,  or  person  having  the  custody  of  such  child  or  young  person 
contravening  the  provisions  of  the  Act  are  liable  on  summary  conviction 
for  each  offence  to  a  penalty  not  exceeding  £10.  The  employer,  more- 
over, is  liable,  in  the  event  of  an  accident  to  such  child  or  young  person,, 
causing  actual  bodily  harm,  in  the  course  of  a  public  exhibition  or  per- 
formance, to  be  indicted  for  assault,  and  he  may  also  be  ordered  to  pay 
compensation  not  exceeding  £20  in  respect  of  such  an  accident.  When- 
ever, in  a  prosecution  for  an  offence  committed  against  the  Act  (which 
cannot  be  instituted,  except  in  the  case  of  an  accident  causing  actual 
bodily  harm  to  a  child  or  young  person,  without  the  consent  in  writing 
of  the  chief  officer  of  police  of  the  police  area  in  which  the  offence  was 
committed:  Act  of  1897,  s.  2),  it  appears  to  the  Court  that  the  child  in 
question  is  apparently  of  the  age  alleged  by  the  informant,  the  onus  of 
showing  that  the  child  is  not  of  that  age  is  upon  the  person  charged. 
Chief  Officer  of  Police  means  the  officer  mentioned  by  the  Police  Act, 
1890,  except  in  the  city  of  London,  where  it  means  the  Commissioner  of 
City  Police. 

The  provisions  of  the  Prevention  of  Cruelty  to  Children  Act,  1904,, 
4  Edw.  7,  c.  15  (as  to  ss.  4-6,  10-8),  are  applied  to  any  offence  under  the 
Dangerous  Performances  Act,  1879.  These  sections  relate  to  the  power 
of  taking  offenders  into  custody  (s.  4) ;  detention  of  children  in  a  place 
of  safety  (s.  5) ;  the  disposal  of  a  child  by  order  of  the  Court  (s.  6) ; 
warrant  to  search  for  or  remove  a  child  (s.  10);  power  as  to  offenders 
who  are  habitual  drunkards  (s.  11).  Sees.  12-16  relate  to  the 
evidence  of  an  accused  person  and  the  powers  of  the  Court  as  to  taking 
depositions  of  a  child  and  the  admission  of  such  in  evidence,  and  the 
power  to  proceed  with  the  case  in  the  absence  of  the  child.  Where  the 
evidence  of  a  child  is  given  not  on  oath  the  accused  is  not  liable  to  be 
convicted  unless  such  testimony  is  corroborated  by  some  other  material 
evidence  in  support  implicating  the  accused  (s.  15). 

See  Clarke-Hall's  Lww  Relating  to  Children  (1905  ed.),  pp.  97,  98. 

Dang'erOUS  Structure. — The  provisions  of  the  Towns 
Improvement  Clauses  Act,  1847,  with  respect  to  ruinous  or  dangerous 
buildings,  are  incorporated  by  the  Public  Health  Act,  1875 ;  these 
provisions  enable  the  surveyor  of  the  local  authority  to  take  steps  to- 
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have  such  buildings  taken  down  or  so  secured  as  to  be  no  longer 
dangerous.  Sec.  75  of  the  Act  of  1847  enables  the  surveyor,  if  he  deems 
any  building  or  wall,  or  anything  affixed  thereon,  to  be  in  a  ruinous 
state  and  dangerous  to  passengers  or  to  the  occupiers  of  adjoining 
buildings,  to  cause  a  proper  hoarding  or  fence  to  be  put  up  for  the 
protection  of  passengers ;  and  he  can  call  upon  the  owner  to  take  down, 
secure,  or  repair  such  building  or  wall,  or  other  thing,  as  the  case  shall 
require.  It  is  not  necessary  that  the  building  should  be  near  a  highway ; 
the  law  applies  to  a  dangerous  building  anywhere  (Lomlon  County  Cmcncil 
V.  Herring,  [1894]  2  Q.  B,  522).  If  the  owner  fails  to  comply  with  tliis 
notice  by  not  beginning  to  take  down,  repair,  or  secure  the  same  within 
three  days  from  the  service  of  notice  upon  him,  the  surveyor  may  make 
complaint  thereof  before  two  justices,  who  may  order  the  owner,  or  in 
his  default  the  occupier  (if  any),  to  comply  with  the  requirements  of  the 
surveyor  within  a  specified  time ;  and  in  case  of  default  being  made,  the 
local  authority  may  do  the  work,  and  may  levy  for  the  expenses  by 
distress  (s.  76) ;  or  if  the  owner  cannot  lie  found,  or  distress  cannot  be 
made,  the  local  authority  may  take  possession  and  dispose  of  the  house 
and  ground,  etc.,  and  after  deducting  their  expenses,  restore  any  surplus 
to  the  owner  (ss.  77,  78).  Any  expenses  under  s.  77  must  be  recovered 
within  six  months  from  the  date  of  demand.  See  the  notes  to  sec.  252 
of  the  Public  Health  Act,  1875,  in  Lumley's  Public  Health  (1902  ed.), 
vol.  i.  p.  367.  By  the  same  statute  (ss.  79,  80),  provision  is  made  for 
the  erection  of  hoardings,  the  making  of  pathways,  lighting  at  night, 
and  otherwise  providing  for  the  safety  of  tlie  public  during  repairs  to 
buildings. 

Provision  is  also  made  by  the  London  Building  Act,  1894,  57  &  58 
Vict.  c.  ccxiii.,  ss.  102-117,  with  respect  to  dangerous  and  neglected 
structures  within  the  Metropolis.  The  owners  of  such  structures  as  are 
alleged  to  be  dangerous  may,  if  they  dispute  the  necessity  of  any  of  the 
requisitions  served  upon  them  by  the  London  County  Council  (or  the 
Commissioners  of  Sewers,  if  the  building  in  (juestion  is  within  the  limits 
of  the  city),  l)y  notice  in  writing  require  the  matter  to  be  referred  to 
arbitration  (iUd.,  s.  107).  Each  side  appoints  a  surveyor,  and  if  the 
surveyors  fail  to  agree  they  appoint  an  arbitrator.  If  the  surveyors 
cannot  agree  on  an  arbitrator  a  Petty  Sessional  Court  appoints  one. 
Unless  the  arbitrator  ordere  otherwise,  costs  are  payable  by  the  loser 
(ibid.,  s.  107  (2),  (3),  (4)).  Notwithstanding  this  provision,  if  it  is 
shown  to  the  satisfaction  of  a  Petty  Sessional  Court  that  the  structure 
is  in  such  a  condition  as  to  require  immediate  treatment,  the  Court  may 
make  such  order  as  it  thinks  fit  with  respect  to  the  taking  down,  repairing, 
or  otherwise  securing  the  structure  {ibid,  s.  lOH).  In  other  respects  the 
provisions  in  this  Act  are  practically  identical  with  those  in  the  Towns 
Improvement  Clauses  Act,  1847,  set  out  above. 

The  duties  of  the  London  County  Council  under  the  London  Building 
Act,  1894,  as  to  dangerous  structures  are  merely  ministerial,  and  there- 
fore mav  be  delegated  to  the  council's  architect  (London  Couidy  Council 
V.  HobhU,  1896,  75  L.  T.  687 ;  61  .1.  P.  85). 

Tenant's  Repairs. — As  to  the  liability  of  a  tenant  wlio  has  under- 
taken to  repair  and  deliver  up  a  house  in  as  good  a  condition  as  when 
taken,  where  a  house  was  condemned  as  a  dangerous  building  and  pulled 
down,  see  Lister  v.  Lane  and  Ne-fham,  [1893]  2  Q.  B.  212.  A  tenant  who 
takes  a  house  which  is  of  such  a  kind  that  by  its  own  inherent  nature 
it  will  in  course  of  time  fall  into  a  particular  condition,  the  effects  of 
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that  result  are  not  within  the  tenant's  covenant  to  repair  ( Wright  v. 
Lawson,  1903,  68  J.  P.  34). 

Liability  of  Tenant  for  Life,. — The  cost  of  complying  with  a  dangerous 
structure  notice  under  the  Act  of  1894  is  chargeable  to  income,  as 
between  a  tenant  for  life  and  the  remainderman  {Ln  re  Copland's  Settle- 
ment, Johns  V.  Garden,  [1900]  1  Ch.  326). 

Recent  Purchaser — Outgoings. — A  purchaser  bought  under  an  agree- 
ment by  which  the  vendor  agreed  to  clear  outgoings  up  to  a  certain 
date.  Where  an  order  had  been  made  to  remove  a  dangerous  structure 
before  that  date,  and  had  not  been  complied  with  by  the  vendor,  and 
the  county  council  did  the  work,  the  purchaser  recovered  the  expenses 
from  his  vendor  {Tulhs  v.  Wynne,  [1897]  1  Q.  B.  74). 

Surveyor's  Fees. — A  district  surveyor  in  London  is  entitled  only  to 
one  set  of  fees  for  inspecting  a  "  dangerous  "  party- wall  structure,  even 
though  the  adjoining  owners  are  dift'erent  persons  and  both  sides  of 
the  wall  need  inspection  {London  County  Council  v.  Sheinman,  1905, 
3  L.  G.  E.  977). 

As  to  buildings  "  dangerous  or  injurious  to  health  "  see  Housing  of 
the  Working  Classes  Act,  1890,  53  &  54  Vict.  c.  70,  ss.  30-37. 

See  generally.  Artisan. 


FOEMS. 

I.  Notice  by  Surveyor  of  a  Borough  (w  Urban  District)  Council 
to  Take  Down  or  Make  Secure  a  Dangerous  Building  ( Wall  w  Fence). 

Borough  1  of 

The  Public  Health  Act,  1875,  and  The  Towns  Improvement 
Clauses  Act,  1847. 

To  ,  owner  ^  of  a  house  and  premises  within  the  borough  of 

,  and  known  as  ^  No.  Street. 

I,  ,  of  ,  the  duly  appointed  Surveyor  to  the  Mayor, 

Aldermen,  and  Burgesses  of  the  Borough  of  ,  acting  by  the 

council,  hereby  give  you  notice  that  I  have  examined  the  building  known 
as  ,  and  deem  the  same  to  be  in  a  dangerous  condition,  and 

therefore  you  are  required  forthwith  to  take  down  ^  the  said  building. 

If  you  do  not  begin  to  take  down  the  said  building  within  the  space 
of  three  days  after  this  notice  has  been  served  upon  you,  and  complete 
such  taking  down  as  speedily  as  the  nature  of  the  case  will  admit,  I  shall 
make  complaint  thereof  before  two  justices,  and  it  will  be  lawful  for 
such  justices  to  order  you,  the  owner  ^  of  the  said  building,  to  take  down 

^  City,  County  Borough,  Borough,  or  Urban  District  Council,  as  the  case 
may  be,  and  so  throughout  the  Form.  In  the  case  of  an  U.  D.  C,  for  ''  Mayor," 
etc.,  read  simply  "  the  Urban  District  Council  of." 

2  If  the  owner  is  not  known  or  cannot  be  found,  the  occupier  may  be  made 
to  take  his  place.     If  necessary,  insert  for  " owner"  " occupier  "  throughout. 

3  This  description  must  be  carefully  given  either  by  the  niTniber  of  the 
house  in  the  street,  or,  if  no  number  is  there,  by  identifying  it  clearly  by  its 
surroundings. 

*  Or  "secure"  or  "repair,"  as  the  necessity  of  the  case  may  call  for.  Insert 
throughout  such  alteration  where  necessary. 
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the  same  to  my  satisfaction,  or  to  take  down  such  part  thereof  as  appears 
to  them  to  be  in  a  dangerous  state,  within  a  time  to  be  fixed  by  such 
justices. 

And  further,  I  give  you  notice  that,  if  the  said  building  be  not  taken 
down  within  the  time  so  limited,  the  said  council  may  with  all  con- 
venient speed  cause  to  be  taken  down  all  of  the  said  building,  or  so 
much  of  it  as  is  dangerous,  and  treat  the  same  in  such  manner  as  shall 
be  requisite :  and  further,  that  all  the  costs,  charges,  and  expenses  of 
dealing  with  the  said  building  will  be  payable  by  you,  and  if  you  refuse 
to  pay  such  expenses,  these  may  be  levied  by  distress  of  your  goods  and 
chattels.^ 

Dated  this  day  of  19     . 

(Signed)  , 

Surveyor  to  the  said  Council. 

II.  Notice  of  Intention  of  a  Borough  Council  to  Take  Possession 
of  a  Dangerous  Building. 

Borough  -  of 

The  Public  Health  Act,  1875,  and  the  Towns  Improvement 
Clauses  Act,  1847. 

To  ALL  WHOM  IT  MAY  CONCERN  : 

The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  , 

acting  by  the  council,  hereby  give  notice  that  the  said  council,  in 
pursuance  of  the  powers  in  them  vested  by  the  above  statutes,  and  of 
all  other  powers  enabling  them,  will,  after  the  expiration  of  twenty- 
eight  days  from  the  date  of  this  notice,  take  the  building  upon  which 
this  notice  is  posted,  unless  the  expenses  incurred  by  the  council  in 
dealing  with  the  said  building,^  and  amounting  to  the  sum  of  £  , 

be  paid  or  tendered  to  them  within  the  said  perio<l  of  twenty-eight  days 
from  the  date  of  this  notice. 

And  further,  the  said  council  will  make  compensation  to  the  owner 
of  the  said  building^  for  the  taking  of  the  same  in  the  manner  provided 
by  the  Lands  Clauses  Consolidation  Act,  1845,  in  the  case  of  lands 
taken  otherwise  than  with  the  consent  of  the  owners  and  occupiers 
thereof,  and  the  council  will  deduct  out  of  such  compensation  the 
amount  of  the  expenses  they  have  incurred  in  dealing  with  the  said 
building.^ 

Dated  and  posted  "*  on  the  said  building  this  day  of 

19     . 

(Signed)  i 

Totem  Clerk. 

•  If  no  opportunity  can  be  found  of  personally  serving  tliis  notice,  it  should 
be  nailed  up  on  some  prominent  and  conspicuous  part  of  the  building. 

^  See  note  1,  p.  342. 

'  Or  piece  of  land  on  which  the  building  stood,  or  open  space,  as  the  case 
may  be. 

*  Time  runs  from  the  giving  of  the  notice  ;  in  this  case  the  posting  of  it  on 
the  building  or  ojien  space. 
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Da.y. — In  Co,  Litt.  p.  135 &,  the  legal  meaning  of  "day"  is  defined 
as  "  the  day  of  appearance  of  the  parties  or  continuance  of  the  plea,"  and 
a  broad  distinction  is  there  drawn  between  the  dies  naturalis  of  twenty- 
four  hours  and  the  dies  artificialis,  counting  from  sunrise  to  sunset. 

Under  the  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  s.  36  (2), 
"where  an  Act  passed  after  the  commencement  of  this  Act,  or  any 
Order  in  Council,  order,  warrant,  scheme,  letters-patent,  rules,  regula- 
tions, or  by-laws  made,  granted,  or  issued  under  a  power  conferred  by 
any  such  Act,  is  expressed  to  come  into  operation  on  a  particular 
day,  the  same  shall  be  construed  as  coming  into  operation  on  the 
expiration  of  the  previous  day."  (See  also  Williams  v.  Nash,  1859, 
28  L.  J.  Ch.  886).  The  dies  naturcdis,  therefore,  may  be  defined  as 
the  space  of  time  between  12  p.m.  and  12  p.m. 

The  above  definition,  however,  remains  incomplete  without  a  further 
statement  whether  the  time  by  the  clock  of  the  day  or  night  is  to  be 
by  Greenwich  mean  time,  or  by  local  mean  time  according  to  the  sun. 
This  question  appeared  for  a  long  time  to  have  been  finally  settled  by 
the  Statutes  (Definition  of  Time)  Act,  1880,  43  &  44  Vict.  c.  9.  The 
case  of  Gordon  v,  Cann,  1899,  47  W.  K.  269,  however,  decided  that  the 
Statutes  (Definition  of  Time)  Act  di-d  not  apply  to  any  expression  of 
time  which  was  fixed  by  reference  to  sunrise  and  sunset.  This  decision 
has  thrown  considerable  doubt  on  the  application  of  the  statute,  for 
as  all  expressions  of  time  refer  directly  or  indirectly  to  the  sun's  course 
from  sunrise  to  meridian,  and  from  meridian  to  sunset,  it  seems  to 
remove  all  expressions  of  time  from  the  operation  of  the  Act.  This 
question  is  more  fully  discussed  under  Greenwich  Mean  Time. 

The  expression  dies  artificialis  may  be  regarded  as  a  convenient  term 
to  signify  all  the  various  kinds  of  "  day  "  known  in  legal  proceedings 
other  than  the  natural  day. 

The  meaning  of  the  term  "  day  "  in  contracts  depends  on  the  true 
construction  of  the  contract.  Thus  where  a  policy  of  marine  insurance 
was  given  to  Algoa  Bay  until  the  ship  was  there  moored  at  anchor  in 
good  safety,  and  for  thirty  days  in  port  after  arrival,  it  was  held  that 
the  days  referred  to  were  consecutive  periods  of  twenty-four  hours  from 
the  time  by  the  clock  when  the  ship  was  moored  at  anchor;  on  the 
ground  tliat  if  the  thirty  days  were  computed  in  natural  days  beginning 
at  midnight  on  the  day  of  arrival,  the  ship  would  have  been  uninsured 
for  the  interval  between  the  time  of  arrival  and  midnight  of  that  day, 
which  could  not  have  been  intended  {Corn foot  v.  Uoyal  Exchange  Assur- 
ance, [1904]  1  K.  B.  40,  C.  A.). 

In  the  Law  of  Distress. — A  distress  for  rent  can  only  be  made  in  the 
daytime,  because  if  made  at  night  the  tenant  would  have  no  notice  or 
opportunity  to  make  a  tender  of  the  amount  due.  In  the  law  of  distress, 
"  day "  means  the  period  between  sunrise  and  sunset.  In  Tutton  v. 
Darke,  1860,  2  L.  T.  361,  it  was  doubted  whether  for  such  a  purpose  the 
time  of  sunrise  was  to  be  reckoned  from  the  first  appearance  of  the 
beams  of  the  sun  above  the  horizon,  or  from  the  time  when  the  entire 
sun  had  emerged.  The  judgment  in  that  case,  therefore,  leaves  it 
doubtful  whether  the  almanac  is  to  be  accepted  as  determining  the 
time  of  sunrise  or  sunset.  It  seems,  however,  that  the  time  of  the 
clock,  coupled  with  the  almanac,  will  be  some  evidence,  and  if  un- 
answered, sufficient  as  to  the  time  of  sunrise  or  sunset  (see  Oldham  and 
Foster,  Law  of  Distress,  p.  184;  Bullen,  Laio  of  Distress,  2nd  ed.,  p.  138, 
and  cases  there  cited).     See  Greenwich  Mean  Time. 


DEACON  345 

In  the  law  as  to  Burglary,  night,  as  distinguished  from  day,  is 
defined  by  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  as  commencing 
at  9  o'clock  of  the  evening  of  each  day,  and  terminating  at  6  o'clock  of 
the  morning  of  the  next  succeeding  day.  See  Burglary;  Greenwich 
Mean  Time. 

In  Computing  a  Term  of  Imprisonment. — It  has  been  held  that,  for 
the  purpose  of  computing  a  term  of  imprisonment,  the  natiiral  day  must 
be>  considered  as  not  divisible.  The  hour  at  which  the  prisoner  is  tiret 
imprisoned  is  not  to  be  taken  into  consideration ;  but  the  imprisonment 
is  to  be  taken  as  relating  back  to  the  first  moment  of  the  natural  day 
on  which  it  commences,  and  the  prisoner  is  entitled  to  be  released  at 
midnight  of  the  last  day  of  the  term  for  which  he  is  sentenced  (Migotti 
V.  Colville,  1879,  4  C.  P.  D.  233).     See  more  fully  Month  and  Time. 

In  Relation  to  Personal  Service. — In  the  case  of  service  of  a  writ  of 
summons  commencing  an  action,  and  any  other  document  which  is 
specifically  ordered  to  be  served  in  the  same  manner  as  a  writ,  the 
term  "  day  "  means  the  natural  day,  because  such  writ  or  document  may 
be  served  at  any  time  of  the  day  or  night,  except  on  Sunday  {q-v.),  which 
is  expressly  excluded  by  the  Sunday  Observance  Act,  1677,  29  Car.  ii. 
c.  7.  No  instrument  in  Admiralty,  except  a  warrant,  may  l)e  served 
on  a  Sunday,  Good  Friday,  or  Christmas  Day.  The  fact  of  a  writ  of 
summons  being  specially  indoi-sed  with  a  statement  of  claim  does  not 
prevent  its  being  properly  served  at  any  hour  of  the  day  or  night 
{Murray  v.  Stephenson,  1887,  19  Q.  B.  D,  60).  See  Service  and 
Delivery. 

In  RdcUion  to  Service  otJier  than  Personal. — In  respect  of  proceedings 
in  the  High  Court,  including  bankrupty,  the  day  terminates  at  6  r.M.  on 
all  week-days  except  Saturday,  and  on  Saturday  at  2  p.m.  Documents 
served  after  6  p.m.  on  any  day  except  Saturday  are  presumed  to  liave 
been  served  on  the  next  day,  and  if  served  after  2  p.m.  on  Saturday  are 
taken  as  served  on  the  following  Monday  (see  Rules  of  the  Supreme 
Court,  Order  64,  r.  11,  and  Order  67,  r.  2;  Bankruptcy  Bules,  188G  and 
1890,  r.  90).  Where  service  is  efiected  by  jx)st  under  any  statutory 
provision  as.  to  service,  as  in  the  case  of  sec.  6  of  the  Companies  Act, 
1862,  or  sec.  267  of  the  Public  Health  Act,  1875,  or  under  Kules  of  the 
Supreme  Court,  Order  67,  r.  2,  the  time  at  which  the  document  so  posted 
would  be  delivered  in  the  ordinary  course  of  post  is  deemed  to  be  the 
time  of  service  thereof.  See  sec.  26  of  the  Interpretation  Act,  1889. 
In  strictness  the  day  of  service  might  in  some  cases  be  the  day  of 
posting,  but  in  practice  it  is  usual  in  such  cases,  where  service  is  so 
effected  in  the  United  Kingom,  to  consider  the  day  following  the  day  of 
posting  as  the  day  on  which  service  was  effected. 

As  to  rules  for  computing  a  given  numter  of  days,  and  the  meaning 
of  certain  expressions,  such  as  "clear  days,"  "days  at  least,"  "running 
days,"  etc.,  see  Clear  Days  ;  Time. 

Day  Industrial  School.— See  Industrial  Schools. 

Deacon  (StaKoi'o?)  in  ecclesiastical  law  signifies  a  member  of  the 
third  order  in  the  clergy  in  the  Christian  Church,  In  the  service  of  the 
Church  of  England  for  the  ordering  of  deacons  it  is  stated  that  "it 
a,ppertaineth  to  the  office  of  a  deacon  in  the  Church,  when  he  shall  be 
appointed  to  serve,  to  assist  the  priest  in  divine  service,  and  specially 
when  he  ministereth  the  Holy  Communion,  and  to  help  in  the  distribu- 
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tion  thereof,  and  to  read  Holy  Scriptures  and  homilies  in  the  church ; 
and  to  instruct  the  youth  in  the  catechism ;  and,  in  the  absence  of  the 
priest,  to  baptise  infants,  and  to  preach,  if  he  be  admitted  thereto  by 
the  bishop.  And  furthermore,  it  is  his  office,  when  provision  is  so  made, 
to  search  for  the  sick  poor  and  impotent  persons  of  the  parish,  to  inti- 
mate their  estates,  names,  and  places  where  they  dwell  unto  the  curate" 
(which  here  means  the  rector  or  vicar  having  cure  of  souls  in  the 
parish),  "  that  by  his  exhortation  they  may  be  relieved  by  the  alms  of 
the  parishioners  or  others."  It  has  been  considered  that  as  a  deacon 
may  baptise,  etc.,  so  he  may  by  parity  of  reason  bury  the  dead  and  per- 
form the  marriage  service  (but  this  last  point  is  very  doubtful ;  see 
article  Marriage).  A  deacon,  however,  generally  may  perform  all  such 
offices  in  the  liturgy  as  a  priest  may  do,  except  to  consecrate  the  Holy 
Communion  or  pronounce  the  absolution. 

No  person  can  be  admitted  by  a  bishop  to  the  office  of  a  deacon 
except  he  is  twenty-three  years  old,  unless  he  have  a  faculty  (Preface 
to  the  Ordination  Service,  Canon  34  of  the  Canons  of  1603,  and  44 
Geo.  III.  c.  43),  and  such  faculty,  it  would  appear,  must  be  obtained  from 
the  Archbishop  of  Canterbury. 

For  the  form  of  ordination  for  deacons  in  the  Church  of  England, 
see  Prayer-Book.  Eor  the  origin  and  history  of  the  form,  see  Blunt's 
Annotated  Book  of  Common  Prayer,  pp.  544-554. 

The  ordination  of  deacons  is  only  to  take  place  on  the  Sundays  fol- 
lowing Ember  weeks,  "in  the  cathedral  or  parish  church  where  the 
bishop  resideth,  and  in  the  time  of  divine  service,  in  the  presence,  not 
only  of  the  archdeacon,  but  of  the  dean  and  two  prebendaries  at  the 
least,  or  (if  they  should  happen  by  any  lawful  cause  to  be  let  or  hin- 
dered) in  the  presence  of  four  other  grave  persons,  being  masters  of  arts 
at  the  least,  and  allowed  for  public  preachers "  (see  Canon  31  of  the 
Canons  of  1603).  In  practice,  however,  it  is  considered,  having  regard 
to  the  words  of  the  rubric  in  the  office  of  ordination,  that  the  presence 
of  two  priests  is  sufficient. 

A  deacon  nmst  (except  for  reasonable  cause  it  shall  otherwise  seem 
good  to  the  bishop)  continue  in  that  office  for  a  year.  A  deacon  cannot 
hold  a  benefice  or  sit  in  Convocation.     (See  Holy  Orders.) 

[^Authorities. — Bingham,  Antiquities  of  the  Christian  Church  ;  Watson^ 
Clergyman  s  Law ;  Gibs.  Cod. ;  Phillimore,  Uccl.  Law,  2nd  ed. ;  Blunt, 
Annotated  Book  of  Common  Prayer.'] 

Dea.dl  AnilTia.1. — l.  The  ownership  of  a  domestic  animal  is  not 
divested  by  its  death,  and  the  owner  can  maintain  his  rights  against 
persons  appropriating  the  carcass  by  action  of  trover,  or  by  indictment 
for  larceny,  even,  it  would  seem,  when  the  animal  is  dead  and  buried 
(it.  V.  Edwards,  1877,  13  Cox  C.  C.  384).  In  indictments  it  is  necessary 
to  state  who  is  the  owner,  and  usual  to  state  that  the  animal  alleged  to 
have  been  stolen  is  dead  {B.  v.  Edwards,  1823,  Russ.  &  R.  497;  B.\. 
Williams,  1825,  1  Moo.  C.  C.  107 ;  B.  v.  Halloway,  1823,  1  Car.  &  P. 
127w.).  But  since  the  case  of  B.  v.  Puckering,  1829,  1  Moo.  C.  C.  242, 
and  14  &  15  Vict.  c.  100,  ss.  24,  25,  this  particularity  seems  needless 
in  the  case  of  animals  which,  while  living,  were  the  subject  of  property, 
unless  the  penalties  for  stealing  the  live  and  the  dead  animal  are 
different,  or  arise  under  different  enactments.  But  the  animal  must  be 
described  in  an  unambiguous  manner  {B.  v.  Lonsdale,  1864,  4  F.  &  E. 
56).     In  the  case  of  certain  animals  like  dogs,  the  animal,  at  common 
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law,  while  living  was  not  the  subject  of  larceny ;  but  its  skin  and  dead 
carcass  was  (see  B.  v.  Halloway,  1823,  1  Car.  &  P.  121  n.). 

2.  In  the  case  of  animals  which  are  ferce  naturw  and  fit  for  food  or 
game,  while  the  living  aminal  is  not  the  subject  of  property  until 
reclaimed,  or  in  captivity,  or  reduced  into  possession,  on  being  killed  it 
becomes  the  property  of  the  person  on  whose  land  it  is  killed,  and  he 
has  a  civil  remedy  against  the  person  who  takes  it  away  {Sutton  v. 
Moody,  1690,  1  Ld.  Raym.  250).  But  a  person  who  kills  and  carries 
away  a  deer  (which  had  strayed  from  the  forest  in  which  it  was  usually 
kept)  from  the  land  of  a  third  person  cannot  be  convicted  under  sec.  14 
of  the  Larceny  Act  of  being  in  unlawful  possession  thereof  {Threlkeld 
V.  Smith,  [1901]  2  K.  B.  531). 

3.  Game  when  killed  becomes  the  subject  of  larceny  if  the  taking  is 
a  distinct  and  independent  act  from  the  killing  (A\  v.  Edwards,  1823, 
R.  k  K.  497;  Rigg  v.  Lord  Lonsdale,  1857,  1  H.  &  N.  923;  Blades  v. 
Higgs,  1865,  11  H.  L.  C.  621 ;  11  E.  Pt.  1474;  R.  v.  Toumley,  1870,  L.  E. 
1  C.  C.  E.  315;  B.  \.  Boe,  1870,  11  Cox  C.  C.  554;  B.  v.  Bead,  1877, 
14  Cox  C.  C.  17;  B.  v.  Fetch,  1878,  14  Cox  C.  C.  116;  Euss.  on  Crimes 
(1896  ed.),  vol.  ii.  p.  247 ;  Oke,  Game  Laws,  4th  ed.,  17 ;  and  see  also 
Game  Laws).  In  indictments  for  this  form  of  larceny  it  is  essential 
to  describe  the  animal  as  dead  {B.  v.  Boe,  1870,  11  Cox  C.  C.  554). 
Animals  ferm  natiirw,  but  regardetl  of  a  base  nature,  have  been  said  not 
to  be  the  subject  of  property  whether  living  or  dead ;  but  the  carcass  of 
any  dead  animal  which  has  become  the  property  of  anyone  is  now  dealt 
with  as  the  subject  of  larceny  (see  24  &  25  Vict.  c.  96,  ss.  11,  21 ;  Oke, 
Game  Laws,  4th  ed.,  20). 

4.  The  common-law  duty  of  owners  and  occupiers  of  land  not  to 
allow  a  public  nuisance  to  exist  ujxjn  it  extends  to  nuisances  caused  by 
the  dead  bodies  of  animals  irrespective  of  any  question  of  ownership  of 
the  animals  (A.-G.  v.  Tod-Heatley,  [1897]  1  Ch.  560);  but  such  nuisances 
can  also  be  dealt  with  summarily  under  the  Public  Health  Acts.  Wliere 
an  animal  lies  dead  on  a  highway,  the  sanitary  authority  and  road 
authority  are  primarily  concerned  to  have  it  removed ;  but  this  ap]>ar- 
ently  does  not  preclude  them  from  calling  on  the  owner  to  remove  it  or 
from  charging  him  with  the  cost  of  abating  the  nuisance  or  removing 
the  obstruction  caused  by  the  carcass. 

5.  As  to  animals  unfit  for  human  food,  see  Unsound  Food. 

Dead  Pledg'e. — This  was  the  ancient  mortuum  vadium,  a 
species  of  mortgage  by  which  the  mortgagor's  land  was  transferred  to 
the  mortgagee  to  be  held  by  him  until  the  principal  money  was  repaid. 
The  mortgagee  had  not  to  account  for  the  rents  and  profits ;  in  this 
respect  a  mortuum  vadium  difi'ered  from  a  vivium  vadium.  See  Mort- 
gage. 

Dead  Rent. — A  term  sometimes  used  in  mining  leases,  in 
contradistinction  to  a  royalty,  to  denote  a  fixed  rent  payable  whether 
the  mine  be  productive  or  not. 

Deaf  and  Dumb  Persons — Presumption  as  to. — Persons 
who  are  both  deaf  and  dumb  are  in  law  presumed  to  be  idiots  (Co. 
Litt.  42  J).  But  the  presumption  may  be  rebutted  (cp.  Elyot's  Case,  18 
Car.  II.  Curt.,  53;  Budons  Case,  1786,  Leach,  408;  Dickenson  v.  Blissct, 
1754,  1  Dick.  268;  21  E.  E.  271). 

Civil  Cajjocity  of. — Tlie  marriage  of  deaf  and  dumb  persons  is  valid 
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if  they  understand  the  nature  of  the  contract  they  are  entering  into 
{ibid.),  and  there  is  no  undue  influence.  Harrod  v.  Harrod,  1854, 
1  Kay  &  J.  14,  16;  69  E.  E.  349,  is  an  illustration  of  this.  There 
Page-Wood,  V.-C,  upheld  the  marriage  of  a  deaf  and  dumb  woman 
who  had  never  been  taught  to  talk  with  her  fingers,  could  not  read  or 
write,  could  only  be  made  to  understand  anything  by  persons  who 
had  a  long  and  intimate  acquaintance  with  her,  and  did  not  know  the 
value  of  money,  on  the  ground  that  her  conduct  before  and  after  marriage 
showed  that  she  knew  the  nature  of  the  contract  into  which  she  had 
entered. 

A  deaf  and  dumb  person  is  a  competent  witness,  and  may  be 
examined  through  an  interpreter,  if  he  is  capable  of  conversing  by 
signs,  and  understands  the  nature  and  obligation  of  an  oath  (Huston's 
Case,  supra). 

Crirtiinal  Responsibility. — The  criminal  responsibility  of  deaf  and 
dumb  persons  is  governed  by  the  same  principles  as  that  of  the 
insane,  and  will  be  discussed  in  the  article  Lunacy.  As  to  the 
arraignment  of  such  persons,  see  Akraigxment,  Vol.  I.  p.  511;  Bar, 
Plea  in.  Vol.  II.  p.  108. 

Education  of  Blind  ami  Deaf  Children. — Provision  has  been  made 
for  the  education  of  blind  and  deaf  children  by  the  Elementary  Educa- 
tion (Blind  and  Deaf  Children)  Act,  1893,  56  &  57  Vict.  c.  42.  The 
Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899, 
62  &  63  Vict.  c.  32,  also  contains  provisions  which  may  be  applicable 
to  blind  and  deaf  children.  The  former  Act  is  to  be  read  (see  s.  18) 
with  the  Elementary  Education  Acts  of  1870  to  1891.  The  following 
is  a  brief  summary  of  its  provisions  : — 

Efficient  elementary  instruction  (see  Education)  is  in  the  case  of  a 
blind  or  deaf  child  to  include  instruction  suitable  to  its  condition,  and 
the  fact  of  a  child  (not  under  seven  years  of  age)  being  blind  or  deaf 
(s.  1  (1))  or  (s.  1  (2))  that  there  is  not  within  any  particular  distance 
from  the  residence  of  such  child  any  public  elementary  school,  is  not 
of  itself  a  sufficient  reason  for  the  neglect  of  the  parent  to  provide  it 
with  "efficient  elementary  instruction."  It  is  the  duty  of  school 
authorities,  that  is,  now,  of  the  Local  Education  Authorities  (Educa- 
tion Act,  1902,  2  Edw.  vii.  c.  42,  s.  5),  to  enable  deaf  and  blind  children 
to  receive  education  in  schools  certified  by  the  Board  of  Education  by 
establishing  or  maintaining  such  schools  (s.  2(1)).  The  duty  of  the  Local 
Education  Authorities  under  this  section  does  not,  however,  extend  to 
children  who  are  (a)  idiots  or  imbeciles,  or  (b)  resident  in  a  workhouse 
or  in  any  institution  to  which  they  have  been  sent  by  a  board  of 
guardians  from  a  workhouse;  or  (c)  boarded  out  by  guardians.  As  to 
contribution  by  one  authority  to  a  school  of  another,  see  sees.  2  (3),  3. 
As  to  powers  and  expenses  of  school  authority,  see  sec.  5.  The  school 
authority  for  the  purposes  of  the  Act  is,  since  the  Educational  Act  of 
1902,  the  local  educational  authority,  as  constituted  under  that  Act, 
sec.  5.  In  case  of  failure  of  duty  under  the  Act,  the  Board  of  Education 
may  proceed  under  see.  16  of  the  Education  Act,  1902,  i.e.  may,  after 
holding  a  public  enquiry,  make  such  order  as  they  think  necessary  or 
proper  for  the  purpose  of  compelling  the  authority  to  fulfil  their  duty, 
and  any  such  order  may  be  enforced  by  mandamus.  A  school  is  not  to 
be  certified  (a)  if  it  is  conducted  for  private  profit,  nor  (b)  unless  it  is 
either  managed  by  a  school  authority  or  at  least  one-third  of  its  annual 
expenses  of  maintenance  are  defrayed  out  of  sources  other  than  local 
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rates  (with  which  parents'  fees  are  merged)  or  moneys  provided  by 
Parliament,  and  its  expenses  are  audited  and  published  in  accordance 
with  regulations  of  the  Board  of  Education,  nor  (c)  unless  it  is  open  at 
all  times  to  inspection  of  H.M.  inspectors  of  schools  or  the  visitors  of 
any  school  authority  sending  children  to  the  school,  nor  (d)  unless  the 
requirements  of  the  Act  are  complied  with  (s.  7  (1)).  Every  school  so 
certified  is  a  "certified  efficient  school"  within  the  meaning  of  the 
Elementary  Education  Act,  1876  (ibid.  (2)).  The  certificate  is  annual 
(ibid.  (3)).  As  to  religious  instruction  of  deaf  and  blind  children,  see 
sec.  8.  As  to  the  liability  of  parent  for  expenses,  see  sec.  9.  There  are 
savings  of  parental  franchises  (s.  10  (1)),  and  right  of  selecting  any 
particular  certified  school  (ibid.  (2)).  A  deaf  or  blind  boy  or  girl  is  to 
be  deemed  a  child  till  the  age  of  sixteen  (s.  11).  Public  grants  may  bo 
made  to  certified  schools  by  the  Board  of  Education  (s.  12).  The  Board 
of  Education  reports  annually  to  Parliament  under  this  Act  (s.  14). 
See  these  reports  for  lists  of  certified  schools ;  and  also  Elementary 
Education  Act,  1897. 

The  provisions  of  the  Elementary  Education  (Defective  and  Epileptic 
Children)  Act,  1899,  apply  to  (a)  children  (not  being  imbecile,  and  not 
merely  dull  or  backward)  who  are  defective,  that  is  to  say,  who,  by  reason 
of  mental  or  physical  defect,  are  incapable  of  receiving  proper  benefit 
from  the  ordinary  instruction,  but  who  could  benefit  by  sj^ecial  instruc- 
tion ;  and  (b)  cj)ilq)tic  children,  not  being  idiots  or  imbeciles.  For  these 
the  local  education  authorities  may  make  provision,  this  Act  Ijeing, 
unlike  the  earlier  one,  above  mentioned,  not  compulsory.  The  child 
must  be  certified  by  a  doct<jr  approved  by  the  Board  of  Education. 
Provision  may  be  made  for  such  children  by  special  classes,  boarding 
out,  or  by  establishing  schools  (s.  2).  Guides  or  conveyances  may  also 
be  provided  (s.  3).  The  parent  is  subject  to  the  obligation  to  cause  any 
child  coming  within  the  above  categories  to  attend  school  (s.  4),  and 
is  liable  to  contribute  towards  tiie  expenses  (s.  8) ;  and  the  guardians 
may  do  the  same  (s.  9).  The  eduwition  age  continues  up  to  sixteen 
(s.  11).  By  a  short  amending  Act,  passed  in  1903,  3  Eilw.  vii.  c.  13, 
the  powers  of  the  board  to  certify  buildings  for  boaniing  out  children 
who  are  defective  or  epileptic  is  extended. 

[Avtlioi-itics. — Iluss.  on  Crimes,  6th  ed. ;  Shelford,  Linmci/,  2nd  ed. ; 
Pope,  Lunacy,  2nd  ed. ;  Wood  Kenton  on  Lunacy ;  Chitty,  Statutes ;  s.v. 
"  Education."] 

Dea.Iing'. — "I  take  it  that  the  strict  definition  of  'dealing'  is 
'distributing.'  A  dealer  is  one  who  distributes"  (/«r  Alderson,  B.,  in 
Allen  V.  Sharp,  1848,  17  L  J.  Ex.  212). 

Where  the  plaintill's  conveyed  coal  for  use  on  their  line  from  various 
collieries  to  places  within  the  borough  of  K.,  where  it  was  wanted  for 
their  own  consumption,  this  was  held  to  be  a  "  dealing  "  with  coal,  so  as 
to  compel  the  plaintift's  to  pay  a  tonnage  rate,  under  the  Kingston- 
upon-HuU  Improvement  Act,  1854  (Noi'tk- Eastern  Rly.  Co.  v.  Kiw/ston- 
iqmi-Hull,  1891,  55  J.  P.  518). 

"  Illegally  dealing "  in  sec.  17  of  the  Licensing  Act,  1874,  37  «&  38 
Vict.  c.  49,  includes  purchasing  as  well  as  selling  (M'Kcnzic  v.  Bay, 
[1893]  1  Q.  B.  289). 

As  to  a  "  dealing  for  valuable  consideration  "  within  the  meaning  of 
sec.  49  of  the  Bankruptcy  Act,  1883,  see  Williams  on  Bankruptcy,  8th 
ed.,  pp.  258-260. 
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Dean  and  Chapter. — In  every  diocese  in  England,  except 
those  of  the  Sees  of  St.  Alban's,  Liverpool,  Newcastle,  Southwell  and 
Wakefield,  there  is  attached  to  the  cathedral  church  an  incorporate 
body  of  clergy  known  as  the  dean  and  chapter,  consisting  of  a  dean  as 
head  and  a  varying  number  of  members  styled  canons,  or,  in  some  cases, 
prebendaries.  These  cathedral  foundations  are  of  two  classes,  technically 
known  as  old  and  new.  The  old  foundations  are  the  cathedral  chapters 
which  were,  before  the  dissolution  of  the  monasteries,  composed  of 
secular  clergy.  They  are  thirteen  in  number,  namely — York,  St.  Paul's, 
Lincoln,  Lichfield,  Hereford,  Wells,  Salisbury,  Exeter,  Chichester,  St. 
David's,  Llandaff,  Bangor,  and  St.  Asaph.  The  new  foundations  are 
those  cathedral  churches  which  were  served  by  regular  clergy  before  the 
dissolution  of  the  monasteries,  and  in  which  the  dean  and  chapter  took 
the  place  of  the  prior  and  convent.  They  were  originally  thirteen  in 
number,  namely  —  Canterbury,  Durham,  Winchester,  Carlisle,  Ely, 
Norwich,  Rochester,  Worcester,  Bristol,  Gloucester,  Peterborough, 
Chester,  and  Christ  Church,  Oxford.  To  these  may  be  added,  of  recent 
foundation,  the  former  collegiate  churches  of  Ripon  and  Manchester, 
which  attained  cathedral  rank  upon  the  erection  of  those  Sees  under  the 
Ecclesiastical  Commissioners  Act,  1836,  6  &  7  Will.  iv.  c.  77,  and  the 
cathedral  church  of  Truro,  founded  under  the  Truro  Chapter  Act,  1878, 
41  &  42  Vict.  c.  44,  amended  by  50  &  51  Vict.  c.  12.  Provision  has 
been  made  for  the  foundation  of  chapters  at  Newcastle  and  Liverpool. 
See  Newcastle  Chapter  Act,  1884,  47  &  48  Vict.  c.  33,  and  Liverpool 
Cathedral  Act,  1885,  48  &  49  Vict.  c.  li.  [local].  [See  Order  in  Council, 
November  26,  1900,  establishing  two  residentiary  canonries  in  the 
cathedral  church  of  Newcastle  (St.  R.  &  0.,  1900,  p.  89,  No.  920).] 
In  addition  to  the  cathedral  foundations  there  are  the  two  collegiate 
chapters  of  Westminster  and  Windsor.  Westminster  for  a  few  years 
(1541-1550)  after  the  dissolution  of  the  Benedictine  abbey  was  a 
cathedral  church,  and  its  present  collegiate  character  dates  from  a 
charter  of  Elizabeth,  anno  1560.  Windsor  was  erected  into  a  collegiate 
chapter  by  charter  of  Edward  iii.  in  1348.  The  rationale  of  a  diocesan 
chapter  is  that  there  should  be  some  select  body  of  priests  to  act  as  the 
bishop's  council,  as  well  as  to  be  responsible  for  the  fabric  and  services 
of  the  cathedral  church.  Thus,  a  lease  by  a  bishop  of  lands  belonging 
to  the  See  required  at  common  law,  and  a  grant  by  the  bishop  of  a  free- 
hold office,  such  as  that  of  official  principal  {q.v.),  still  requires  confirma- 
tion by  the  chapter  to  be  binding  on  the  bishop's  successors.  The  main 
differences  of  constitution  between  the  old  and  new  foundations  are 
as  follows: — The  old  foundations  consist  of  a  dean  and  a  large  body  of 
canons  and  prebendaries,  of  whom  a  small  number  are  called  into 
residence,  or,  in  modern  language,  are  appointed  canons-residentiary. 
Excepting  the  cases  of  the  three  Crown  canonries  at  St.  Paul's,  the 
residentiaries  are  now  selected  by  the  bishop.  The  non- residentiary 
canons  or  prebendaries  are  collated  to  their  prebends  by  the  bishop. 
They  have  for  certain  purposes  (see  B.  v.  Dean  and  Chapter  of  Hereford, 
1870,  L.  R.  5  Q.  B.  196)  a  voice  in  the  chapter,  and  are  said  to  be 
members  of  the  greater  or  general  chapter.  See  Randolph  v.  Milman, 
1868,  L.  R.  4  C.  P.  107,  as  to  their  right  to  vote  at  the  election  of 
proctors  for  the  chapter  in  Convocation  {q.v.)  and  semble  at  a  bishop's 
election  also.  The  deans  of  the  old  foundation  were  formerly  elected  by 
the  chapter  under  the  licence  of  the  bishop,  not  of  the  Crown  as  wrongly 
stated  by  Coke,  Hargrave,  and  several  succeeding  writers  (see  B.  v. 
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Chapter  of  Exeter,  1840, 12  Ad.  &  E.  512);  but  now  by  the  Ecclesiastical 
Commissioners  Act,  1840,  3  &  4  Vict.  c.  113,  s.  24,  the  old  foundation 
deaneries  are  in  the  direct  patronage  of  the  Crown,  except  the  four 
Welsh  deaneries,  which  are  in  the  gift  of  the  respective  bishops.  See 
the  Welsh  Cathedrals  Act,  1843,  6  &  7  Vict.  c.  77 ;  see  also  Wales. 

Besides  the  deanery,  the  three  ancient  dignities  of  precentor, 
chancellor  of  the  church  (or  choir),  and  treasurer  are  invariably  found 
in  the  old  foundations.  The  clerical  membei-s  of  the  choral  body  are 
usually  called  priest-vicars  or  vicars-choral,  the  title  minor  canon  being 
only  found  at  St.  Paul's  and  Hereford.  In  most  of  the  old  foundations 
they  are  members  of  a  college  separately  incoi-porated,  in  some  cases 
together  with  the  lay-vicars  (see  Ecclesiastical  Corporations). 

The  new  foundations  consist  of  a  dean  appointed  by  the  Crown,  and 
a  small  body  of  canons  (usually  styled  prebendaries  before  the  3  &  4 
Vict.  0.  113)  appointed  by  the  Crown,  the  Lord  Chancellor,  or  the 
bishop.  In  these  churches,  as  also  in  the  cathedral  cliurches  without 
chapters  {vide  mp'o),  the  bishop  is  entitled  to  appoint  not  more  than 
twenty-four  honorary  canons,  who  have,  however,  no  "place  in  the 
chapter,"  But  at  elections  of  commissioners  under  the  Pluralities  Acts 
Amendment  Act,  1885,  48  &  49  Vict.  c.  54,  s.  4,  and  of  assessors 
under  the  Clergy  Discipline  Act,  1892,  55  &  56  Vict.  c.  32,  ss.  3  and 
12,  the  honorary  canons  vote,  and  are  described  in  the  latter  Act  as 
"  members  of  the  cathedral  church." 

In  all  the  new  foundations  the  clerical  members  of  the  choral  body 
are  styled  minor  canons  (except  at  Christ  Church,  Oxford,  where  tlie 
title  of  chaplain  obtains),  and  one  of  them  is  precentor;  but  they  are 
merely  statutable  officers,  having  no  coi-porate  capacity  apart  from  the 
chapter. 

Under  3  &  4  Vict.  c.  113,  several  canonries  are  annexed  to  arch- 
deaconries. Five  canonries  at  Christ  Church,  two  at  Ely,  two  at 
Durham,  and  one  at  Kocliester,  are  annexed  to  university  professorships. 
See  3  &  4  Vict.  c.  113,  ss.  5-7,  12,  15,  and  40  &  41  Vict.  c.  48,  ss.  25,  27. 

By  12  Anne,  c.  6,  s.  7,  a  prebend  (now  canonry)  of  Norwich  is 
annexed  to  the  mastership  of  Catherine  Hall  (now  St.  Catherine's 
College),  Cambridge ;  and  a  prebend  (now  canonry)  of  Gloucester  to  the 
mastership  of  Pembroke  College,  Oxford. 

liy  3  &  4  Vict.  c.  113,  s.  29,  the  rectories  of  St.  Margaret's  and  St. 
John's,  Westminster,  are  respectively  annexed  to  two  canonries  of 
Westminster.  By  sec.  27  of  the  same  Act,  "  no  person  shall  l)e  capable 
of  receiving  the  appointment  of  dean,  archdeacon,  or  canon  until  he 
shall  have  been  six  years  complete  in  priest's  onlers,  except  in  the  case 
of  a  canonry  annexed  to  any  professorship,  headship,  or  other  office  in 
any  university." 

Tlie  bishop  of  the  diocese  is  the  visitor  of  all  cathedral  chapters 
(except  Christ  Church,  Oxford,  of  which  the  Crown  is  visitor),  in  tlie 
old  foundations  jure  ordinario,  and  in  the  new  under  the  founder's 
statutes,  as  to  which  see  6  Anne,  c.  75.  The  bishop  as  visitor  of  the 
dean  and  chapter  cannot  order  any  alteration  in  the  fabric  of  a  cathedral 
church,  except  on  some  definite  legal  ground,  nor  is  such  fabric  subject 
to  the  general  ecclesiastical  law  requiring  a  faculty  {Phill/potts  v.  Boyd, 
1875,  L.  li.  6  P.  C.  435).  The  Public  Worship  Kegulation  Act,  1874, 
37  &  38  Vict.  c.  85,  s.  17,  provides  for  complaints  against  a  dean  and 
chapter  in  the  case  of  a  cathedral  or  collegiate  church.  As  to  the 
visitor's  discretion  under  tlmt  Act,  see  R.  v.  Bisliop  of  London  {Allcroft 
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and  Lighton's  Cases),  [1891]  App.  Cas.  666.  At  common  and  canon  law, 
the  dean  and  chapter  are  the  guardians  of  the  spiritualities  of  the 
bishopric,  sede  vacanti.  But,  excepting  the  cases  of  the  two  metropolitan 
Sees  of  Canterbury  and  York  and  the  See  of  Durham  (as  to  which  see 
Dean  and  Chapter  of  Durham  v.  Archbishop  of  York,  1672,  1  Vent.  225, 
234),  this  right  appears  to  have  been  lost  by  composition  or  prescription, 
and  to  have  become  vested  in  the  metropolitan. 

It  is  sometimes  said  that,  the  deanery  being  vacant,  the  corporation 
is  incomplete,  and  it  would  seem  that  the  chapter  cannot  (without  a 
dean)  accept  a  grant  of  lands  or  part  with  their  capitular  estates  (Di/n 
V.  JVyn,  14  Car.  ii.  Bridg.  0.  148).  But  it  is  conceived  that  for  acts 
necessary  to  the  purposes  of  the  corporation,  e.g.  the  election  of  a  bishop 
under  a  conge  d'dire  (q.v.),  the  chapter  could,  and  properly  should,  act 
without  waiting  for  the  deanery  to  be  filled.  Otherwise,  in  the  case  of 
Truro,  where  the  bishop  is  at  present  dean  (as  was  formerly  the  case  at 
St.  David's  and  Llandatf),  there  could  be  no  valid  election.  See  4  &  5 
Yict.  c.  39,  s.  16. 

Several  ancient  and  modern  Canons  bear  on  the  duties  of  deans  and 
members  of  chapters,  in  particular,  Canons  24,  25,  31,  35,  42,  43,  44,  51, 
74  and  122,  of  1603,  all  of  which  are  binding  on  the  clergy  in  spirituals. 
For  instance,  the  authority  of  Canon  24,  prescribing,  inter  edict,  the  use 
of  "  a  decent  cope  "  in  cathedral  and  collegiate  churches  upon  "  principal 
feast  days  "  at  the  holv  communion,  was  recognised  in  Hehbert  v.  Furchas, 
1871,  L.  E.  3  P.  C.  606,  at  p.  649. 

As  to  alienation  and  leasing  of  capitular  estates,  see  Ecclesiastical 
Commissioners.  For  the  law  regulating  capitular  patronage,  see 
Pateon. 

As  to  resignation  of  deans,  canons,  and  minor  canons  of  cathedral  or 
collegiate  churches,  see  Deans  and  Canons  llesignation- Act,  1872,  35  & 
36  Vict.  c.  8. 

[Aitthorities. — Godolphin,  Hep.  Can.  51 ;  Ayliffe,  Parergon,  199  ;  Gibs. 
Codex,  i.  169,  ii.  1446 ;  Stephens,  Laios  relating  to  Clergy,  i.  403 ;  Grant 
on  Corporcdions,  581 ;  Phillimore,  Eccl.  Laio,  2nd  ed.,  i.  122 ;  Cripps, 
Church  Law,  6tli  ed.,  98 ;  E.  A.  Freeman,  "  Case  of  Deanery  of  Exeter," 
Laio  Quarterly  Review,  iii.  280.] 

Dea.n  Forest. — The  forest  of  Dean,  an  ancient  Royal  forest,  in 
the  county  of  Gloucester.  For  the  history  of  the  forest,  see  Nicholls' 
Forest  of  Dean ;  an  Historical  and  Descriptive  Account  (London,  1858). 
As  to  the  general  forest  law,  see  under  title  Forest  ;  and  as  to  the 
special  legislation  for  the  mineral  rights  in  this  forest,  see  under  title 
Mines  aisid  Minerals. 

The  Crown  is  owner  of  the  soil  and  freehold  of  some  19,200  acres. 
It  is  also  the  owner  of  the  minerals  within  the  whole  of  the  forest,  and, 
with  some  exceptions,  of  the  minerals  outside  the  forest,  but  within  the 
hundred  of  St.  Briavels. 

The  management  of  forest  of  Dean  is  vested  in  the  Commissioners 
of  Woods,  etc.,  by  10  Geo.  iv.  c.  50,  and  the  Commissioner  to  whom  the 
forest  is  specially  assigned  is  also  gaveller  of  the  forest.  By  the  Crown 
Lands  Act,  1906,  6  Eclw.  7,  c.  28,  the  President  of  the  Board  of  Agri- 
culture is  now  an  additional  Commissioner  of  Woods. 

With  regard  to  lands  in  the  forest,  the  soil  and  freehold  of 
which  is  vested  in  His  Majesty,  discharged  of  all  common  and  other 
rights  of  the  subject,  and  not  being  land  for  the  time  being  enclosed 
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under  the  authority  of  any  Act  or  Acts  for  the  growth  of  timber,  the 
general  leasing  powers  of  10  Geo.  iv.  e.  50  apply  (see  Crown  Lands), 
18  &  19  Vict.  c.  16. 

Pdght  of  Enclosure. — The  Crown  has  the  right  to  have  11,000  acres 
of  the  waste  lands  under  enclosure  for  the  growth  of  timber,  and  such 
enclosures  remain  in  severalty  in  the  actual  possession  of  the  Crown, 
freed  and  discharged  from  all  rights  of  common  and  other  rights  what- 
soever, whilst  they  remain  so  enclosed.  Wlien  the  trees  in  any  en- 
closure are  past  danger  from  cattle,  the  enclosure  or  any  part  thereof 
may  be  laid  open  in  common,  and  a  like  quantity  of  open  waste  enclosed 
in  lieu  thereof.  The  enclosures  are  made  and  set  out  by  commissioners 
acting  under  a  commission  issued  by  the  Crown  (19  &  20  Car.  ii.  c.  8, 
and  48  Geo.  ill.  c.  72). 

Rights  of  common  over  the  open  and  unenclosed  waste  are  exercisable 
by  persons  entitled  thereto,  namely,  pannage  after  Michaelmas  and 
common  of  pasture  except  during  the  fence  months,  that  is,  for  fifteen 
days  before  and  fifteen  days  after  Midsummer  day  (old  style),  and 
during  the  winter  Heyning,  which  is  from  the  10th  November  to  the 
23rd  of  April  (old  style) ;  under  and  subject  to  tlie  forest  law.  Sheep 
are  not  commonable  animals  in  a  forest.  No  holder  of  land  within  the 
forest  can  legally  claim  a  right  of  common,  and  the  only  persons  who 
could  claim  such  a  right  are  the  inhabitants  of  certain  parishes  bounding 
upon  the  forest  (see  Fiftli  lleport  of  Dean  Forest  Commissioners,  dated 
August  25,  1835). 

Leasing  awl  Selling  of  Waste  Lamh. — The  Crown  is  empowered  to 
lease  any  part  of  the  waste  lands  to  be  used  in  connection  with  mines 
or  quarries  for  terms  not  exceeding  thirty-one  years.  The  quantity  to 
be  held  with  any  one  coal  or  iron  mine  is  not  to  exceed  six  acres,  and 
with  a  (juarry,  one  and  a  lialf  acres  (s.  6,  24  &  25  Vict.  c.  40).  Any 
transfer  of  such  a  lease  must  be  registered  in  the  Iwoks  of  the  gaveller. 
Licences  may  also  be  granted  over  the  open  waste  and  over  the  enclosed 
lands  of  His  Majesty,  as  well  as  under  mines  or  workings  comprised  in 
existing  gales  for  making  shafts,  roads,  or  railways,  or  for  any  other 
easements  or  conveniences  for  the  better  working  of  mines  (s.  65,  1  & 
2  Vict.  c.  43 ;  and  s.  15,  24  &  25  Vict.  c.  40).  Power  is  also  given  to 
sell  or  exchange  lands  unsuited  for  the  growtli  of  timber,  and  inter- 
mixed with  contiguous  private  lands  or  waste,  or  other  lands  not 
exceeding  £1000  in  value  in  any  one  instance. 

Encroachments. — The  Dean  Forest  Commissioners  of  1831  were 
directed  to  inquire  into  all  encroachments  then  existing  in  the  forest, 
and  they  made  their  report  on  August  25,  1835,  accompanied  by 
schedules  and  plans.  The  persons  in  possession  of  encroachments 
coloured  red  and  green  on  those  plans  were  quieted  in  their  possession, 
and  the  persons  holding  lands  coloured  blue  and  yellow  were  enabled 
to  lease  or  purchase  tliem  oni  specified  terms  (1  &  2  Vict.  c.  42). 

No  length  of  possession  of  an  encroachment  made  since  the  Act  can 
give  a  title  as  against  the  Crown  (s.  6,  20  Car.  ii.  c.  8).  All  encroach- 
ments or  trespasses  are  to  be  inquired  into  by  any  two  or  more  verderers 
of  the  forest,  either  at  a  Court  of  attachment  or  not.  The  verderers 
have  power  to  convict  and  fine  and  to  order  encroachments  to  be  abated 
(1  &  2  Vict.  c.  42,  s.  15,  and  24  &  25  Vict.  c.  40,  s.  25).  As  to  verderers 
and  Court  of  attachments  generally,  see  Forest. 
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The  expression  "Death  Duties  "  employed  in  the  Finance  Act,  1894, 
s.  13,  is  now  used  as  the  most  compendious  term  for  describing  the 
taxation  levied  on  the  estates  of  deceased  persons,  or  on  persons  to 
whom  benefits  accrue  by  the  death  of  other  persons.  It  comprises  the 
following  duties : — (1)  Estate  Duty  ;  (2)  Legacy  Duty  ;  (3)  Succession 
Duty  ;  (4)  Phobate  Duty  ;  (5)  Account  Duty.  All  these  taxes  have 
one  point  in  common,  that  they  are  levied  in  respect  of  the  transmission 
or  devolution  of  property  on  death. 

1.  Estate  Duty. 

The  term  "  estate  duty  "  has  been  applied  to  three  distinct  taxes — 
(«)  "  Temporary   estate    duty "   under  the  Customs  and  Inland 

Eevenue  Act,  1889,  52  Vict.  c.  7. 
(h)  "Estate  duty  "  under  the  Finance  Act,  1894,  57  &  58  Vict. 

c.  30,  s.  1. 
(c)  "  Settlement  estate  duty  "  under  the  same  Act,  s.  5. 

(«)  Tempoeahy  Estate  Duty. 

Temporary  estate  duty  was  a  stamp  duty  levied  (a)  in  respect  of  the 
value  of  the  estate  and  effects  of  any  person  dying  before  June  1,  1896, 
in  respect  of  which  application  for  probate  or  administration  was  granted 
after  May  31,  1889 ;  (b)  in  respect  of  an  account  delivered  after  May 
31,  1889,  in  relation  to  the  death  of  a  person  dying  before  June  1,  1896  ; 
(c)  in  respect  of  the  value  of  a  succession  upon  the  death  of  a  person 
dying  after  May  31,  1889,  and  before  June  1,  1896. 
The  duty  was  levied  at  the  rate  of  1  per  cent. — 

(a)  Where  the  value  of  the  estate  or  effects  liable  to  probate  or 

account  duty  exceeded  £10,000  (52  Vict.  c.  7,  s.  5  (1),  (2),  (4)). 

(h)  Where  the  value  of  the  succession  exceeded  £10,000,  or  where 

the  value  of  a  succession  to  realty,  under  a  will  or  intestacy, 

did  not  exceed  that  sum  alone,  but  did  so  when  aggregated 

with  any  other  benefit  taken  by  the  successor  under  the 

same  will  or  intestacy  (51  Vict.  c.  7,  s.  6  (1),  (4)). 

The  value  of  a  succession  for  the  purposes  of  this  duty  was  regulated 

by  sec.  6  (5)  of  the  Act  of  1889,  and  depended  on  the  subject  matter  of 

the  succession  and  not  on  the  individual  interests  of  the  several  successors 

{Att.-Gen.  v.  Lord  Aberdare,  1892,  61  L.  J.  Q.  B.  615). 

The  incidence  of  the  duty  as  to  specific  and  general  legatees  was  the 
same  as  that  of  probate  duty,  i.e.,  the  tax  was  payable  out  of  the  general 
residue,  if  sufficient  (In  re  Bourne,  [1893]  1  Ch.  188 ;  and  cp.  In  re 
Countess  of  Orford,  [1896]  1  Ch.  257;  In  re  Foster,  [1897]  1  Ch.  487; 
Berry  v.  Gaukroger,  [1903]  2  Ch.  116).  The  duty  was  a  first  charge  on 
the  property  or  on  the  interest  of  the  successor  therein  (Act  of  1889, 
s.  6  (6)). 

This  duty  was  superseded  as  from  August  2,  1894,  by  the  new  estate 
duty  of  1894  {infra),  where  payable  and  paid  (57  &  58  Vict.  c.  30,  s.  11, 
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Sched.  I.),  and  has  wholly  ceased  as  to  deaths  on  or  smce  June  1,  1896 
(52  Vict.  c.  7,  8.  7). 

(h)  Estate  Duty. 

The  tax  most  usually  known  as  estate  duty  is  that  created  by  the 
Finance  Act,  1894,  57  &  58  Vict.  c.  30.  In  the  case  of  deaths  since 
August  1,  1894,  this  tax,  where  payable  and  paid,  takes  the  place  of 
Probate  Duty  and  Account  Duty.  It  differs  from  those  duties  in 
being  levied  on  property  to  which  they  do  not  extend,  e.g.  on  realty 
and  personalty  of  a  domiciled  Englishman  situate  outside  the  United 
Kingdom,  but  resembles  them  and  differs  from  Succession  Duty  in 
being  levied,  not  on  the  value  of  the  interest  to  which  a  person  succeeds 
on  death,  but  on  the  value  of  the  interest  which  ceases  on  death  (Hanson, 
Death  Duties,  5th  ed.,  2).  It  resembles  "temporary  estate  duty"  in  the 
fact  that  it  falls  more  heavily  on  larger  estates  or  successions,  and  that 
in  its  calculation  provision  is  made  for  aggregation.  Thus  much  pre- 
mised by  way  of  comparison,  it  remains  to  state  the  exact  nature  and 
incidence  of  the  tax.  It  is  a  stamp  duty  leviable  on  all  property  which, 
on  the  death  of  any  person  after  August  1,  1894,  or  at  a  period  ascer- 
tainable only  by  reference  to  such  death,  passes  either  immediately  or 
after  an  interval,  either  certainly  or  contingently,  and  either  originally 
or  by  way  of  substitutive  limitation  (Act  of  1894,  s.  22  (1)  (I);  Coiolcy  v, 
Inlaml  Bevcniie  Commvisioncr.%  [1899]  A.  C.  198,  211).  It  is  immaterial 
whether  the  property  is  real  or  personal,  settled  or  unsettled ;  and  as  to 
realty  and  chattels  real  situate  in  the  United  Kingdom,  it  is  immaterial 
whether  the  deceased  is  or  is  not  domiciled  in  the  United  Kingdom. 
It  is  not  payable  on  the  personal  estate  in  England  of  a  person  domiciled 
abroad  (see  Winans  v.  Att.-Gcn.,  [1904]  A.  C.  287) ;  but  the  property 
in  England  of  a  foreigner  domiciled  abroad  may  become  the  subject  of 
Probate  Duty  or  Succession  Duty  {q.v.).  The  word  "  property  "  in- 
cludes personalty  sul)ject  to  a  British  settlement,  but  situate  abroad, 
and  passing  on  the  death  of  a  person  domiciled  abroad  {Att.-Gcn.  v. 
Jewish  Colonisation  Association,  [1901]  1  K.  B.  123). 

Property  for  the  purposes  of  the  Act  is  said  to  pass  on  a  man's 
death — 

1.  Of  which  at  his  death  he  was  competent  to  dispose,  e.g.  realty  and 
personalty  in  the  United  Kingdom,  whether  it  be — 

(o)  property  held  in  fee-simple  or  absoUitely  by  the  deceased, 

or  in  trust  for  the  deceased  absolutely  ;  or, 
(6)  property  of  which  the  deceased  was  tenant  in  tail  in  possession 
or  remainder  (except  in  the  case  of  Scotch  realty)  under 
settlements  of  which  the  subsequent  limitations  continue 
to  subsist  on  the  death  of  the  deceased  ;  or, 

(c)  property,  including  interests  in   expectancy  (Act  of  1894, 

8.  22  (1)  (;')),  wherever  situate,  over  which  the  deceased 
had  at  his  death  a  general  power,  exerciseable  by  him 
solely  (see  Clmrlim  v.  A.-G.,  1879,  4  App.  Cas.  427)  to 
appoint  or  dispose  of  it  as  he  thought  fit,  other  than 
powers  exerciseable  by  him  as  a  trustee  under  a  dis- 
position not  made  by  himself  (see  44  Vict.  c.  38,  s.  12; 
Act  of  1894,  8.  2  (1)  (<•)),  or  as  a  tenant  for  life  under 
the  Settled  Land  Acts,  or  as  a  mortgagee ;  or 

(d)  money  which  the  deceased  had  a  general  power  to  charge  on 

property  (s.  22  (2)  (c)) ;  or. 
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(e)  terms  of  years  of  which  the  deceased  had  absolute  power  to 
dispose  in  right  of  his  wife  without  her  concurrence. 

2.  Property  of  which  the  deceased  was  not  competent  to  dispose,  but  in 
which  the  deceased  or  another  had  a  beneficial  interest,  ceasing 
on  the  death  of  the  deceased  to  the  extent  to  which  a  benefit 
accrues  or  arises  by  the  cesser  of  such  interest  (Act  of  1894, 
s.  2  (1),  (b);  A.-G.  v.  Wood,  [1897]  2  Q.  B.  102;  A.-G.  v. 
Pmer,  [1906]  2  Ir.  Kep.  272).  Where  the  deceased  had  settled 
the  property  on  himself  for  life,  and  after  his  death  on  others, 
with  an  ultimate  reversion  of  an  absolute  interest  or  power 
of  disposition  to  the  settlor,  the  property  does  not  "pass" 
if,  while  the  settlor  is  in  as  tenant  for  life,  the  remainder-man 
dies,  and  the  settlor  thereby  acquires  an  absolute  interest  or 
power  (Act  of  1896,  s.  14).  Where  a  disposition  of  property  con- 
fers upon  another  who  had  never,  prior  to  the  disposition,  been 
competent  to  dispose  thereof,  an  interest  for  life  or  determinable 
on  his  death,  in  respect  whereof  the  disponee  entered  into  and 
retained  possession  to  the  complete  exclusion  of  the  disponer, 
the  property  is  not  held  to  pass  by  the  death  of  the  life-tenant 
after  July  1,  1896,  merely  because  it  reverts  to  the  disponer  in  his 
own  lifetime  (Act  of  1896,  s.  15  (1),  (2),  (3)).  Where  the  pro- 
perty is  settled,  and  the  interest  of  any  person  under  the  settle- 
ment fails  or  determines  by  reason  of  his  death  before  it  becomes 
an  interest  in  possession,  and  subsequent  limitations  under  the 
settlement  continue  to  subsist,  the  property  is  not  deemed  to  pass 
on  that  death  within  the  meaning  of  sec.  2  of  the  Act  (Act  of  1894, 
s.  5  (3) ;  A.-G.  v.  Wood,  [1897]  2  Q.  B.  102  ;  A.-G.  v.  Glossap, 
[1907]  1  K.  B.  163).  It  is  as  yet  uncertain  what  is  the  principle 
(s.  7  (7))  to  be  followed  in  calculation  of  the  principal  value  under 
this  head,  i.e.  whether  the  tax  is  leviable  on  property  in  which  the 
deceased  had  an  interest,  or  on  the  interest  which  he  had  to  the 
extent  to  which  benefit  accrues  by  its  cesser  {A.-G.  v.  Wood,  [1897] 
1  Ch.  102,  at  107,  111);  but  sec.  2  of  the  Act  of  1894  appears  to 
apply  even  when  an  interest  in  possession  does  not  pass. 

3.  Kealty  or  personalty  of  which  the  deceased  has  disposed  during  his 
life  in  a  manner  ineffectual  for  the  purpose  of  avoiding  this  tax, 
i.e. — 

(a)  Absolute  gifts  of  realty  or  personalty  made  within  a  year 

before  death,  e.g.  donationes  mortis  causd.  As  to  ante- 
nuptial marriage  settlements,  see  A.-G.  v.  Holden,  [1903} 
1  K.  B.  832. 

(b)  Gifts  inter  vivos  of  realty  or  personalty  by  way  of  settlement, 

or  otherwise,  made  over  twelve  months  before  death,  but 
which  are  in  form  immediate,  and  give  possession  and 
enjoyment,  with  a  reservation  by  contract  or  otherwise  ta 
the  giver  of  some  interest  or  benefit  out  of  or  connected 
with  the  property  given  (Act  of  1894,  s.  2;  A.-G.  v. 
Worrall,  [1895]  1  Q.  B.  99;  A.-G.  v.  Johnson,  [1903] 
1  K.  B.  617,  C.  A. ;  A.-G.  v.  Smyth,  [1905]  2  Ir.  Rep.  553  ; 
Be  Cochrane,  [1906]  2  Ir.  Eep.  200). 

(c)  Gifts  inter  vivos  of.  policies  of  insurance  on  the  life  of  the 

deceased  when  he  has  continued  to  pay  the  premiums 
wholly  or  in  part  to  the  extent  to  which  he  has  kept  up 
the  policy.  Most  of  the  property  included  under  this 
head  was  previously  subject  to  Account  Duty  (see  44  & 
45  Vict.  c.  12,  s.  38;  Act  of  1894,  s.  2  (1),  (c) ;  Lord 
Advocate  v.  Fleming,  [1897]  App.  Cas.  145). 

(d)  Annuities  or  other  interests  (including  policies  of  insurance) 
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purchased  or  provided  by  the  deceased  alone,  or  in  concert 
or  by  arrangement  with  another,  to  the  extent  of  the 
beneficial  interest  accruing  by  survivorship  or  otherwise, 
on  his  death  (Act  of  1894,  s.  2  (1),  (d) ;  Lethbridge  v,  A.-G., 
[1907]  A.  C.  19 ;  and  see  A.-G.  v.  Mmray,  [1904]  1  K.  B 
165;  A.-G.  V.  Hawkins,  [1901]  1  K.  B.  285). 

(e)  Property  to  which  the  deceased  was  absolutely  entitled, 
but  which  he,  by  purchase,  investment,  or  otherwise, 
caused  to  be  vested  in  another  jointly  with  himself,  so 
as  to  pass  the  beneficial  interest  to  the  other. 

(/)  Property  passed  by  a  non-testamentary  settlement  by  the 
deceased,  whether  made  before  or  after  the  commence- 
ment of  the  Act  (August  1,  1894),  where  an  interest  in 
the  property  or  the  proceeds  of  its  sale,  determinable  by 
reference  to  death,  or  a  power  of  revocation,  is  reserved  to 
the  settlor. 

{g)  In  the  case  of  a  person  dying  after  March  31,  1900,  property, 
real  or  personal,  in  which  the  deceased  or  any  other  person 
had  an  interest  limited  to  cease  on  the  death  of  the 
deceased,  even  though  the  estate  or  interest  has  been 
surrendered,  assured,  diverted,  or  otherwise  disposed  of, 
whether  for  value  or  not,  to  or  for  the  benefit  of  any 
person  entitled  to  an  estate  or  interest  in  remainder  or 
reversion  in  such  property,  unless  that  surrender,  etc., 
was  bond  fide  made  or  effected  twelve  months  before  the 
death  of  the  deceased,  and  bond  fide  possession  and  enjoy- 
ment of  the  property  was  assumed  thereunder  immediately 
upon  the  surrender,  etc.,  and  thenceforward  retained  to 
the  entire  exclusion  of  the  person  who  had  the  estate 
limited  to  cease  as  aforesaid,  and  of  any  benefit  to  him,  by 
contract  or  otherwise  (Act  of  1900,  s.  11). 

Property  situate  out  of  the  United  Kingdom  is  taxable  only  when 
it  was,  under  the  law  in  force  prior  to  1894,  subject  to  Legacy  Duty 
or  Succession  Duty  {q.v.  pp.  365,  369),  or  would  be  so  liable  but  for 
the  fact  that  it  passes  on  the  death  from  husband  to  wife,  or  vice  vcrsd 
(Act  of  1894,  s.  21). 

Exemptions. — The  following  property  is  exempt  from  estate  duty : — 
In  the  case  of  persons  dying  after  August  1,  1894 — 

1.  The  property  of  common   seamen,  not  including  warrant  officers, 

marines,  or  soldiers  (rank  and  file  only),  who  are  slain  or  die  in 
the  service  of  the  Crown  (Act  of  1894,  s.  8  (1)).  Under  the  Act 
of  1900,  53  &  54  Vict.  c.  7,  s.  14,  provision  is  made  for  remitting 
the  duty  to  a  limited  extent  on  the  estates  of  persons  dying  in  war 
after  October  11,  1899. 

2.  Estates  under  £100  (s.  11). 

3.  Sums  under  £100,  which  can  be  paid  without  requiring  representation 

(s.  8  (1);  seepoi^t,  p.  374). 

4.  A  single  survivorship  annuity  not  exceeding  £25  (s.  15  (1)). 

5.  Property  in  which  the  deceased  was  interested  only  as  holder  of  an 

office,  or  recipient  of  the  benefits  of  a  charity,  or  as  a  corporation 
sole  (s.  2  (n  (b)). 

6.  Advowson,  and  other  rights  of  church  patronage  not  subject  to  suc- 

cession duty  (s.  15  (4)). 

7.  Property  held  by  the  deceased  only  as  a  trustee  (s.  15  (4)).     Where 

the  trust  was  created  by  the  deceased,  it  must  have  been  consti- 
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tuted  in  good  faith  over  twelve  months  before  his  death,  the 
equitable  possession  transferred  to  the  beneficiary,  and  no  benefit 
reserved  to  the  settlor  (1894,  s.  2  (3),  and  1896). 

8.  The  life  interest  of  a  deceased  spouse  in  the  income  of  property 

settled  by  the  survivor  before  August  2,  1894  (s.  21  (5) ;  A.-G. 
V.  Strange,  1897,  78  L.  T.  516). 

9.  Settled  property  to  which  the  deceased  had   not  succeeded  at  his 

death,  if  the  subsequent  limitations  of  the  settlement  still  subsist 
(s.  5  (3)). 

10.  Settled  property,  in  respect  of  which  estate  duty  has  been  paid  once 

since  the  settlement,  and  of  which  the  deceased  had  never  been 
competent  to  dispose  ;  except  property  settled  by  statute  or  Royal 
Charter,  so  as  to  be  inalienable  (s.  5  (2) ;  Inland  Revenue  Commis- 
sioners V.  Priestley,  [1901]  A.  C.  208). 

11.  Personalty  settled  by  a  person  dying  before  August  2,  1894,  in  respect 

of  which  probate  or  account  duty  has  been  paid  or  is  payable,  and 
of  which  a  person  deriving  title  from  the  settlor,  and  dying  after 
August  1,  1894,  has  never  been  competent  to  dispose  (s.  21  (1) ; 
A.-G.  V.  Dodingion,  [1897]  2  Q.  B.  373;  s,qq  Inland  Revenue  Commis- 
sioners v.  Priestley,  iibi  sup.).  The  exemption  applies  even  where 
personalty  was  settled  on  trust  to  convert  into  realty,  and  has 
been  converted  accordingly  (A.-G.  v.  Earl  of  Londesbwough,  [1905] 
1  K.  B.  96). 

12.  Property  passing  only  because  of  a  honAfide  purchase  from  the  person 

under  whose  disposition  it  passes,  for  full  valuable  consideration 
paid  to  the  vendor  for  his  own  benefit  (s.  31). 

13.  Reversions  on  a  lease  for  lives  or  determination  of  an  annuity  for  lives 

where  full  valuable  consideration  was  paid  for  either  to  the  grantor 
(s.  3). 

14.  Property  in  which  an  interest  in  expectancy  was,  before  August  2, 

1894,  sold  or  mortgaged  for  full  valuable  consideration,  but  which 
falls  into  possession  after  that  date,  so  far  as  concerns  purchaser  or 
mortgagee  (s.  21  (3)).  Interests  in  expectancy  on  which  estate 
duty  has  been  commuted  under  sec.  12. 

15.  Pensions  or  annuities  payable  by  the  Indian  Government  to  the  widow 

or  child  of  a  deceased  officer  of  that  Government  (s.  15  (3)). 

16.  Property  situate  out  of  the  United  Kingdom  in  respect  of  which 

legacy  duty  or  succession  duty  was  not  payable,  irrespective  of 
consanguinity  or  affinity  (s.  2  (2)). 

17.  Works  of  art,  etc.,  given  for  national  purposes,  when  the  Treasury 

remit  the  duty  (s.  15  (2)). 

In  the  case  of  persons  dying  after  June  30,  1896 — 

18.  Pictures,  prints,  books,  MSS.,  works  of  art,  scientific  collections,  and 

other  things  not  yielding  income,  which  appear  to  the  Treasury 
to  be  of  national,  scientific,  or  historic  interest,  and  settled  so  as 
to  be  enjoyed  in  kind  in  succession  by  different  persons.     The 
•  exemption   continues   until  the  property  is  sold  or  comes  into 

possession  of  a  person  competent  to  dispose  of  it  (1896,  c.  28, 
s.  20). 

19.  The  enlargement  of  the  interest  of  the  settlor  in  settled  property,  or 

the  reverter  of  property  to  the  disponer  in  consequence  of  a  death 
after  June  30,  1896  (1896,  c.  60,  ss.  14,  15). 

20.  The  acquisition  by  a  wife  of  real  estate  in  consequence  of  her  husband's 

death  after  that  date  (ibid.,  s.  16). 

Small  Estates. — Where  the  gross  vahie  of  the  realty  and  personalty 
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in  respect  of  which  estate  duty  is  payable  (exclusive  of  property  settled 
otherwise  than  by  the  will  of  the  deceased)  exceeds  £100,  but  does  not 
exceed  £300,  a  fixed  duty  of  30s.,  and  where  it  is  between  £300  and 
£500,  a  fixed  duty  of  508.  is  payable,  subject  to  the  right  to  pay  by 
scale  where  the  net  value  is  so  much  less  than  the  gross  (by  reason  of 
debts,  incumbrances,  etc.)  as  to  make  this  course  more  advantageous  to 
the  estate  (Hanson,  5th  ed.,  255).  Sees.  33,  35,  36  of  the  Customs  and 
Inland  Revenue  Act,  1881,  as  to  a  cheap  mode  of  obtaining  probate,  are 
applied  to  such  estates,  the  cost  of  getting  probate  being  15s.  and  2s.  6d. 
for  sealing  the  probate  in  any  part  of  the  United  Kingdom  other  than 
that  in  which  it  was  obtained,  and  no  interest  being  payable  if  the  duty 
is  paid  within  twelve  months  of  the  death  (Act  of  1894,  s.  16  (1),  (2), 
(4),  (5)).  In  the  case  of  persons  dying  after  August  14,  1903,  when  the 
fixed  duties  have  been  deix)sited  or  paid  and  it  is  subsequently  found 
that  the  gross  value  exceeds  the  limit  of  value  appropriate  to  the  duty 
paid,  the  commissioners,  if  satisfied  that  there  were  reasonable  grounds 
for  the  original  estimate  of  value,  may  allow  a  deduction  equal  to  the 
fixed  duty  deposited  or  paid  for  the  estate  duty  payable  on  the  ultimate 
valuation  (3  Edw.  vii.  c.  46,  s.  14). 

Where  the  net  value  of  the  taxable  property,  real  and  personal 
(excluding  property  settled  otherwise  than  by  the  will  of  the  deceased), 
does  not  exceed  £1000,  the  real  and  personal  property  are  not  aggregated 
together  nor  with  the  settled  property,  but  each  class  is  treated  for  duty 
as  a  separate  estate,  and  when  the  fixeil  duty  or  estate  duty  thereon  is 
paiil,  the  settlement  estate  duty  and  legacy  and  succession  duties  are 
not  payable  under  the  will  or  intestacy  of  the  deceased  in  respect 
of  such  estate  (Act  of  1894,  s.  16  (3);  Hanson,  Death  Duties,  5th  ed., 
256). 

Valuation. — The  principal  value  for  purjwses  of  duty  is  what  the 
Commissioners  of  Inland  Revenue  tliink  would  be  the  gross  price  of  the 
taxable  property  if  sold  in  the  open  market  at  the  time  of  the  death  of 
the  deceased  (Act  of  1894,  s.  7  (5)).  In  the  case  of  agricultural  property 
(when  not  affected  by  expectation  of  an  increased  income  therefrom), 
the  principal  value  is  not  to  exceed  twenty-five  times  the  annual  value 
as  ascertained  under  Sched.  A  of  the  Income  Tax  Acts  (see  5  &  6  Vict, 
c.  42),  after  making  such  deductions  as  were  not  allowed  under  that 
assessment,  but  are  allowable  under  tlie  Succession  Duty  Act,  1853  (see 
16  &  17  Vict.  c.  51,  ss.  22,  28),  and  a  deduction  not  exceeding  5  per  cent, 
for  expenses  of  management.  To  this  principal  value  is  to  Ix^  added  all 
income  accrued  on  the  taxable  property  down  to  and  outstanding,  i.e. 
not  received  when  the  deceased  died  (Act  of  1894,  s.  6  (5)). 

In  calculating  the  value  of  the  benefit  accruing  or  arising  from  the 
cesser  of  an  interest  ceasing  on  the  death  of  the  deceased  the  following 
rules  are  applied : — 

1.  If  the  interest  extended  to  the  whole  income,  the  value  is  the  principal 

value  of  the  property  passing  (s.  7  (7)). 

2.  If  the  interest  extended  to  less  than  the  whole  income  of  the  property, 

the  value  seems  to  be  the  principal  vahie  of  an  addition  to  the 
property  equal  to  the  income  to  which  the  interest  of  the  deceased 
extended,  without  making  any  deductions  under  sec.  7  (1)  of  the 
Act  of  1894  {Cowley  v.  Inland  Revenue  Commissioners,  [1899J  A.  C. 
198).  But  the  meaning  and  effect  of  sec.  7  (7)  and  its  consistency 
with  sec.  21  (6)  is  by  no  means  yet  ascertained  {A.-G.  v.  fFoai, 
[1897]  2  Q.  B.  102;  A.-G.  v.  Glossop,  [1907]  1  K.  B.  163). 
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When  a  person  accountable  for  estate  duty  on  an  interest  in  ex- 
pectancy exercises  the  option  given  by  sec.  7  of  the  Act  of  1894  to 
defer  payment  until  the  interest  falls  into  possession,  the  duty  is 
payable  on  the  value  of  the  interest  when  it  falls  into  possession,  and 
not  merely  its  value  at  the  death  of  the  deceased  (Re  Eyre,  [19071 
1  K.  B.  331). 

Deductions. — Where  probate,  account,  legacy,  or  succession  duties  or 
temporary  estate  duty  have  been  paid  before  August  2,  1894,  on  the 
capital  value  of  property  subject  to  a  settlement  made  by  will  or  dis- 
position which  took  effect  before  that  date,  the  amount  of  such  duties  is 
deducted  or  allowed  out  of  any  estate  duty  which  becomes  leviable  on 
the  property  (Act  of  1896,  s.  21).  The  deductions  permitted  in  cal- 
culating the  taxable  amount  of  the  principal  value  are  as  follows: — 

1.  Reasonable  funeral  expenses,  i.e.  the  usual  and  necessary  cost  of  bury- 

ing the  deceased  in  a  manner  suitable  to  his  position  in  life  and 
means  (Williams  on  Executms,  10th  ed.,  839),  whether  the  deceased 
was  or  was  not  domiciled  in  the  United  Kingdom.  This  is  different 
to  the  rule  as  to  probate  duty. 

2.  Debts  incurred  by  the  deceased  in  good  faith  and  for  full  consideration 

in  money  or  money's  worth  wholly  for  the  deceased's  own  use  and 
benefit,  and  taking  effect  out  of  his  interest  in  the  principal  value 
of  the  estate  and  in  respect  whereof  there  is  no  right  which  can 
be  effectually  exercised  to  reimbursement  from  any  other  estate  or 
person  (Act  of  1894,  s.  7  (1)  {a),  (b).  This  provision  seems  not  to 
apply  to  liabilities  under  a  contract  of  suretyship  (Hanson,  5th  ed., 
169).  Debts  not  incurred  by  the  deceased,  but  for  which  he  is 
liable,  are  deducted,  whether  mature  at  his  decease  or  merely 
liabilities  which  may  ripen  into  debts  (Hanson,  5th  ed.,  163). 
Allowance  is  not  made  in  the  first  instance  for  debts  due  to  persons 
resident  outside  the  United  Kingdom,  unless  contracted  to  be  paid 
in  or  charged  on  property  situate  in  the  United  Kingdom,  except 
out  of  the  value  of  foreign  personalty  in  respect  of  which  estate 
duty  is  paid  (Act  of  1894,  s.  7  (2)).  Such  debts  are  payable 
primarily  out  of  the  assets  of  the  deceased,  in  the  country  where 
the  creditor  is,  and  the  surplus  after  payment  is  remissible  to  the 
United  Kingdom  and  is  there  subject  to  duty  (see  Blackwood  v.  R., 
1883,  8  App.  Cas.  93 ;  Commissioner  of  Stamps  v.  Hope,  [1891]  A.  C. 
476 ;  Henty  v.  R.,  [1896]  A.  C.  567).  Where  the  persmalty  of  the 
deceased  in  such  place  is  insufficient  to  pay  the  debts  of  the  deceased 
there,  repayment  may  be  made  of  any  estate  duty  paid  in  respect 
of  such  personalty  (s.  7  (2)). 

3.  Incumbrances  to  which  the  estate  of  the  deceased  is  subject,  both  those 

not  created  by  him  and  those  created  by  a  disposition  made  by  the 
deceased,  unless  in  the  latter  case  they  were  created  in  good  faith 
for  full  consideration  in  money  or  money's  worth,  wholly  for  the 
deceased's  own  use  and  benefit,  and  taking  effect  out  of  his  interest 
(ss.  7  (1),  (a),  22  (2)  {h)).  The  term  incumbrances  includes  mortgages 
and  terminable  charges  (s.  22  (1)  (k). 

4.  Where  taxable  property  is  abroad — (a)  if  its  administration  or  realisa- 

tion entails  increased  expense,  an  allowance  not  exceeding  5  per 
cent,  may  be  made  by  the  Inland  Revenue  in  respect  of  such 
expense  (s.  7  (3)).  {h)  If  any  duty  is  payable  in  a  foreign  country 
in  respect  of  the  death,  the  Inland  Revenue  must  deduct  from  the 
principal  value  the  amount  of  such  duty  (s.  7  (4)).  (c)  If  any  duty 
is  payable  in  a  British  possession  to  which  the  Act  has  been  applied 
by  Order  in  Council  in  respect  of  the  death,  the  Commissioners 
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must  deduct  a  sum  equal  to  such  duty  from  the  estate  duty  which 
would  otherwise  be  payable  (s.  20  (1),  (3)). 

Provision  4  has  been  applied  by  Order  in  Council  to  the  British 
possessions,  protectorates,  etc.,  specified  in  the  annexed  Table.  The 
only  important  exceptions  are  Queensland,  and  the  Orange  Eiver  and 
Transvaal  Colonies.  The  orders  are  printed  in  the  St.  R.  &  0.,  revised 
(issued  before  1904),  ed.  1904,  vol  iv.,  tit.  "Death  Duties." 


Possessioo. 
Bahamas 
Barbados 
Bermudas 
British  Columbia 
British  Guiana  . 
British  India     . 
Cape  of  Grood  Hope 
Ceylon  . 

Falkland  Islands 
Fiji 

Gambia 
Gibraltar 
Gold  Coast 
Hong  Kong 
Jamaica 
Labuan 
Lagos    . 

Leeward  Islands 
Manitoba 
Natal    . 
New  Brunswick 
New  South  Wales 
New  Zealand 
Newfoundland 
Nova  Scotia 
Ontario 
Quebec 
Sierra  Leone 
South  Australia 
Straits  Settlements 
Tasmania 

Trinidad  and  Tobago 
Victoria 

Western  Australia 


Date  of  0.  in  C. 
May  11,  1895 
June  29,  1896 
May  11,  1895 
Oct.  26,  1896 
Feb.  22,  1896 
Feb.  2,  1895 
Aug.  13,  1895 
May  11,  1895 
Oct.  3,  1895 
Aug.  24,  1895 
May  11,  1895 
July  16,  1895 
July  16,  1895 
May  11,  1895 
Aug.  3,  1897 
May  18,  1897 
July  16,  1895 
July  16,  1895 
Oct.  26,  1896 
July  16,  1895 
Feb.  26,  1897 
May  29,  1905 
Feb.  2,  1895 
Mar.  8,  1895 
Oct.  20,  1898 
Oct.  26,  1896 
Jan.  15,  1897 
Feb.  8,  1896 
May  11,  1895 
May  11,  1895 
Oct.  13,  1897 
Aug.  13,  1895 
Feb.  8,  1896 
/July  16,  1895 
\Aug.  1,  1896 


Scale  of  Duty. — The  estate  duty  is  levied  according  to  the  following 
scale : — 


Where  the  principal  value  of 
the  estate  does  not  exceed     . 

exceeds        £100  but  does  not  exceed 

500 

1,000 

10,000 

„  25,000 

„  50,000 


£100 
500 

1,000 
10,000 
25,000 
50,000 
75,000 


Rate  per  cent. 


nil. 
1 
2 
3 
4 

^ 
5 
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'here  the  principal  value  of 

Rate  per  cent. 

the  estate  exceeds      75,000  but  does  not  exceed 

.  100,000     .       5| 

100,000 

)> 

.  150,000     .       6 

150,000 

j> 

.  250,000     .       6J 

250,000 

)) 

.  500,000     .       7 

„            „          500,000 

)> 

1,000,000     .       7h 

„       1,000,000 

. 

.       8" 

To  this  is  to  be  added  simple  interest  at  3  per  cent,  on  the  duty  from 
the  date  of  the  death  (Act  of  1894,  s.  6  (b);  Act  of  1896,  ss.  18,  40). 
Fractions  of  £100  are  chargeable  p7v  rata  on  every  £10  or  fraction 
thereof,  in  the  case  of  persons  dying  after  April  9,  1900  (Act  of  1894, 
s.  17;  Act  of  1900,  s.  13). 

Aggregation. — All  property  passing  on  a  death  on  which  estate  duty 
is  leviable  (wherever  situate),  is,  for  the  purpose  of  fixing  the  rate  of 
duty,  aggregated  as  one  estate  (Act  of  1894,  s.  4)  except  in  the  following 
cases : — 

(a)  Property  so  passing  in  which  the  deceased  never  had  an  interest  is 
not  aggregated  with  any  other  property,  but  treated  as  a  separate 
taxable  estate  (Act  of  1894,  s.  4,  as  modified  by  sec.  12  of  Act  of 
1900). 

(6)  Where  the  net  value  of  the  real  and  personal  property  passing  on  the 
death  of  the  deceased  (excluding  property  settled  otherwise  than  by 
his  will)  does  not  exceed  .£1000,  the  realty  and  personalty  are  not 
aggregated  together,  nor  with  the  settled  property,  but  each  is 
treated  for  taxation  as  a  separate  estate  (Act  of  1894,  s.  16  (3)), 

(c)  Where  the  duty  on  a  particular  part  of  the  property  passing  is  not 
leviable  at  once,  that  part  is  not  aggregated  (s.  21  (5)). 

Where  an  interest  in  expectancy  was,  before  April  9,  1900,  hond  fide 
sold  or  mortgaged  for  full  consideration  in  money  or  money's  worth,  the 
purchaser  or  mortgagee  is  not  liable  to  pay  when  the  interest  falls  into 
possession  any  more  than  would  have  been  paid  under  the  law  as  it 
stood  before  that  date.  Wlien  settled  property  passed,  or  is  deemed  to 
pass,  under  a  disposition  made  by  a  person  dying  before  August  2,  1894, 
which  would  have  been  subject  to  duty  if  he  had  died  on  or  after  that 
date,  the  aggregation  of  the  settled  property  is  to  enhance  the  duty  only 
1|  per  cent,  above  the  rate  at  which  the  settled  property  would  have 
paid  if  it  were  an  estate  by  itself  (Act  of  1900,  s,  12). 

Incidence. — The  incidence  of  the  estate  duty  is  the  same  as  that  of 
probate  duty,  so  far  as  relates  to  property  of  which  the  deceased  at  his 
death  was  competent  to  dispose,  and  in  respect  of  which  the  executor  is 
accountable  as  such  (Act  of  1894,  s.  6,  subs.  1),  i.e.  it  falls  on  the  general 
residue.  The  provision  of  the  Land  Transfer  Act,  1897,  vesting  real 
estate  in  the  personal  representatives  of  a  deceased  person,  does  not 
affect  the  recovery  of  estate  duty  {Be  Sharmcm,  [1901]  2  Ch.  280).  In 
cases  in  which  the  executor,  as  such,  is  not  accountable  for  estate  duty, 
e.g.  where  property  passes  to  a  person  for  a  beneficial  interest  in  posses- 
sion (s.  8,  subs.  4),  the  beneficiary  must  pay  as  in  the  case  of  succession 
duty  {Berry  v.  Gaukroger,  [1903]  2  Ch,  116,  133,  C.  A. ;  In  re  Bourne, 
[1903]  1  Ch.  188).  This  is  so  even  in  the  case  of  a  gift  of  leaseholds 
specifically  bequeathed  {In  re  Cidverliouse,  [1896]  2  Ch.  251). 

The  duty  on  voluntary  incumbrances  upon  property  passing  to  the 
executor  as  such  falls  on  the  residue;  but  in  the  case  of  substantive 
settlements  by  the  deceased,  the  duty  is  payable  out  of  the  appropriate 
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funds  {In  re  Meyrich,  [1897]  1  Ch.  99).  On  the  death  of  the  deceased, 
where  the  property  passes  by  exercise  of  a  power  of  appointment  by 
another  person  as  donee  of  the  power,  in  favour  of  two  or  more  appointees, 
each  is  hable  for  a  proportion  of  the  estate  duty  payable  on  the  fund 
rateable  to  the  benefit  derived  from  the  appointment  {In  re  Conntcss  of 
Orford,  [1896]  2  Ch.  257).  The  incidence  in  this  case  is  not  the  same 
as  in  the  case  of  legacy  or  probate  duty,  but  corresponds  to  that  of 
succession  duty  {Beii-y  v.  Gavhrofjer,  [1903]  2  Ch.  116). 

The  procedure  for  the  collection  and  recovery  of  estate  duty  and 
settlement  estate  duty  (and  of  probate  and  account  duty  where  they  are 
still  payable),  is  substantially  the  same.  For  this  purpose  the  taxable 
property  falls  into  two  classes — {a)  that  over  which  the  executor  or 
administrator  of  the  deceased  has  control ;  {h)  property  over  which  he 
has  no  control,  e.g.  property  settled  otherwise  than  by  the  will  of  the 
deceased  or  hereditaments  not  passing  under  the  will  or  on  intestacy, 
nor  under  sec.  1  of  the  Land  Transfer  Act,  1897. 

{a)  The  executor  is  bound  within  six  months  of  the  death  to  deliver 
what  is  known  as  the  Inland  Revenue  affidavit,  in  a  form  prescribed  by 
the  Connnissioners  of  Inland  Kevenue,  with  an  account  and  schedule 
thereto  verified  by  the  affidavit,  and  containing  a  statement  of  the 
property  so  far  as  known  to  him  passing  on  the  death,  and  an  estimate 
of  its  value  (Act  of  1894,  ss.  6,  22  (1),  (?i),  (o).  This  affidavit  in  its 
original  form  (55  Geo.  in.  c.  184,  s.  38)  was  required  to  prevent  grant 
of  probate  by  Ecclesiastical  Courts  without  security  for  payment  of 
death  duties.  As  to  Scotland,  see  48  Geo.  ill.  c.  149,  ss.  38-42;  and  as 
to  Ireland,  see  56  Geo.  in.  c.  56,  s.  117. 

Where  property  subject  to  estate  duty  does  not  pass  the  executor  as 
such  (see  Re  Treasure,  [1900]  2  Ch.  678),  he  is  not  the  person  account- 
able for  the  duty,  except  where  the  projierty  is  pei-sonalty  of  which  the 
deceased  was  competent  to  dispose  (Act  of  1894,  ss.  6  (2),  8  (3)),  including 
leaseholds  specifically  Ijequeatlied  {In  re  Culverlumse,  [1896]  2  Ch.  251). 
But  he  may  pay  the  duty  on  any  property  which  is  under  his  control 
by  virtue  of  testamentary  disposition  of  the  deceased ;  such  as  realty, 
including  estates  jnir  autre  vie  devised  to  the  executor,  whether  in  trust 
or  charged  with  debts  (Hanson,  5th  ed.  154).  He  may  also,  at  the 
request  of  the  persons  accountable  {i.e.  trustees  or  beneficiaries  of  the 
property  in  question),  pay  the  duty  on  proj^erty  not  under  his  control. 
If  he  decides  to  comply  with  such  request,  he  acquires  a  power  of 
raising  the  amoimt  of  the  duty  before  or  after  payment,  with  interest 
and  all  expenses  properly  incurred,  by  creating  a  mortgage  or  termin- 
able charge  on  the  taxable  property  (Act  of  1 894,  s.  9  (5)) ;  but  before 
he  can  exercise  this  power  he  obtains  a  certificate  from  the  Inland 
Revenue  as  to  the  rateable  part  of  the  estate  duty  which  falls  on  the 
particular  property,  which  gives  him  a  first  charge  over  such  property 
as  against  everyone  but  a  hand  fide  purchaser  without  notice  (s.  9  (1),  (3)). 
Where  the  executor  is  not  accountable,  and  does  not  pay  on  the  request 
of  the  persons  accountable,  they  must  pay  on  an  account  setting  forth 
the  particulars  of  the  property,  including  all  income  accrued,  but  not 
paid  over  at  the  death,  delivered  to  the  Inland  Revenue  within  six 
months  of  the  death  or  such  extended  i^eriod  as  allowed  by  the  revenue 
authorities.  The  amount  payable  thereon,  if  paid  by  trustees,  etc.,  when 
certified  by  the  Inland  Revenue,  is  a  first  charge  on  the  property,  and 
when  the  accountable  person  is  a  limited  owner  he  is  entitled  to  a  like 
charge  as  if  he  had  raised  the  duty  by  a  mortgage  to  him ;  or  if  the 
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property  is  settled  and  is  sold,  can  apply  the  purchase-money  in  payment 
of  duty  (s.  9  (2),  (3),  (6),  (7)).  See  Re  Hole,  [1906]  1  Ch.  673.  The 
provisions  as  to  charge  do  not  apply  to  property  in  a  British  possession 
while  so  situate,  nor  do  they  authorise  any  proceedings  by  the  Inland 
Eevenue  in  the  possession  for  recovery  of  duty  (s.  20  (2)). 

(c)  Settlement  Estate  Duty. 

Settlement  Estate  Duty  is  a  stamp  duty  at  the  rate  of  1  per  cent. 
ad  valorem,  created  in  1894,  and  is  leviable  where  property  in  respect 
of  which  estate  duty  is  payable  is  settled  by  the  will  of  the  deceased,  or, 
having  been  settled  by  some  other  disposition,  passes  on  the  death  of 
the  deceased  to  some  person  not  competent  to  dispose  of  the  property. 
By  settlement  is  meant  any  deed,  will,  agreement  for  a  settlement, 
covenant  to  surrender,  copy  of  Court  roll,  general  or  special  Act  of 
Parliament  (  Vine  v.  Raleigh,  [1896]  1  Ch.  36),  or  other  instrument  or 
any  number  of  instruments,  or  to  any  parol  trust,  under  and  by  virtue 
of  which  any  land  or  estate  or  interest  in  land  or  any  personalty  or 
interest  therein  stands  for  the  time  being  limited  to  or  in  trust  for  any 
person  or  persons  by  way  of  succession,  and  including  any  interest  in 
remainder  or  reversion  not  disposed  of  by  the  settlement,  and  reverting 
to  the  settlor  or  descending  to  the  testator's  heir  or  next-of-kin  (Act  of 
1894,  ss.  5  (1),  22  (1),  {li) ;  Settled  Land  Act,  1882, 45  &  46  Vict.  c.  48,  s.  2 ; 
Re  Bennet,  [1903]  2  Ch.  136).  A  contingent  settlement  is  subject  to  the 
duty  though  the  contingency  may  never  arise  {A.-G.  v.  Fairley,  [1897] 
1  Q.  B.  698).  The  construction  put  in  this  case  upon  sec.  5  (1)  of  the 
Act  of  1894  was  adopted  by  the  legislature  in  sec.  14  of  the  Finance 
Act,  1898  (see  A.-G.  v.  Clarkson,  [1900]  1  Q.  B.  156,  C.  A.).  The  duty 
is  only  leviable  once  during  the  continuance  of  the  settlement  (Act  of 
1894,  s.  5  (1),  (6)),  and  only  when  the  settlement  is  created  by  the  will 
of  the  deceased,  or,  if  it  was  created  by  another  disposition,  when  the 
property  passes  under  such  disposition  on  the  deceased's  death  to  a 
person  not  competent  to  dispose  of  it.  Where  the  only,  or  the  out- 
standing, life  interest  under  the  settlement  at  the  deceased's  death  is 
that  of  a  spouse,  this  additional  duty  is  not  payable  on  the  death  of 
either  spouse  (Act  of  1894,  s.  5  (1),  (a);  Hanson,  5th  ed.,  142).  By 
disposition  is  meant  any  act  or  obligation  other  than  bond  fide  sale  and 
purchase  by  which  one  person  confers  on  another  a  beneficial  interest 
in  any  property  or  in  the  income  thereof.  The  question  whether  the 
successor  is  "  competent  to  dispose  "  is  settled  for  purposes  of  duty  by 
reference  only  to  the  definition  above  given,  and  not  by  considerations 
arising  on  the  general  structure  of  the  Settled  Land  Acts,  from  which 
the  expression  is  incorporated  by  reference. 

Sums  set  apart  to  answer  annuities,  if  set  apart  under  direction  of 
the  testator,  are  liable  to  settlement  estate  duty  {Re  Campbell,  [1902] 
1  K.  B.  113),  but  see  Hanson,  5th  ed.,  138, 139.  Contingent  legacies  are 
treated  as  to  settled  property  {Re  Diike  of  St.  Albans,  [1900]  2  Ch.  873). 

In  the  case  of  settlements  by  statute  or  royal  grant,  in  which  no 
alienable  interest  is  given,  any  interest  passing  on  the  death  of  a  tenant 
for  life  is  valued  for  estate  duty  as  for  succession  duty  (Act  of  1894, 
s.  5  (5)).  The  duty  is  payable  out  of  income  {Re  Bolton  Estates  Act, 
1863,  [1904]  2  Ch.  289). 

The  duty  on  a  legacy  or  on  personalty  settled  by  the  will  of  the 
deceased's  (unless  the  will  specifically  provides  otherwise)  is  payable 
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out  of  the  settled  legacy  or  property  in  exoneration  of  the  rest  of  the 
deceased's  estate,  and  is  collected  on  an  account  setting  forth  the 
particulars  (Act  of  1896,  s.  19).  See  Re.  Morgan  Wilson,  [1900]  1  Ch. 
565 ;  A.-G,  v.  Owen,  [1899]  2  Q.  B.  253 ;  Re  Duke  of  St.  Albans,  iiU 
sup.).  As  to  what  constitutes  a  specific  provision  as  to  duty  in  the 
will,  see  Re  Leivis,  [1900]  2  Ch.  176 ;  Re  Lcvendgc,  [1901]  2  Ch.  830 ; 
'Re  King  (1904),  1  Ch.  363. 

If  ad  valorem  stamp  duty  has  been  charged  on  a  settlement  imder 
the  Stamp  Acts  (see  54  «&  55  Yict.  c.  39,  Sched.  I),  the  amount  may  be 
deducted  from  the  settlement  estate  duty  on  the  same  property  (Act  of 
1894,  s.  5  (4)). 

Where  estate  duty  has  been  once  paid  on  settled  property  since  the 
date  of  the  settlement  it  is  not  (nor  are  any  of  the  duties  mentioned  in 
the  first  schedule  of  the  Act  of  1894)  again  leviable  until  the  death  of  a 
person  who,  when  he  died  or  at  some  time  during  the  continuance  of  the 
settlement,  was  competent  to  dispose  of  the  settled  property,  and  who,  if 
on  his  death  (after  June  30,  1898)  subsequent  limitations  under  the 
settlement  take  effect  in  respect  of  such  property,  was  svi  juris  at  the 
time  of  his  death,  or  had  been  s^d  juris  at  any  time  while  so  competent 
to  dispose  of  the  property  (Act  of  1894,  s.  5  (2),  as  amended  by  Act  of 
1898,  s.  13;  see  Iidand  Rcvenne  v.  Harvey's  Trustees,  1901,  4  Eraser 
(Sc),  43 ;  A.-G.  v.  Hay,  [1899]  2  Q.  B.  245),  where  in  the  case  of  a  death 
occurring  after  July  1,  1898,  settlement  estate  duty  is  paid  in  respect 
of  any  property  contingently  settled,  and  it  is  thereafter  shown  that  the 
contingency  has  not  arisen  and  cannot  arise,  the  duty  paid  in  respect  of 
such  property  is  to  be  repaid  (Act  of  1898,  s.  14 ;  see  A.-G.  v.  Clarhson, 
[1900]  1  Q.  B.  156). 

2.  Legacy  Duty. 

Legacy  duty  was  first  imposed  in  1780  (20  Geo.  in.  c.  28)  £is  a  stamp 
duty  on  receipts  given  by  legatees  to  executors  for  their  legacies.  Since 
1796  (36  Geo.  in.  c.  52)  it  has  been  a  stamp  duty,  denoted,  but  not 
collected,  by  means  of  stamps,  and  levied  on  so  mucii  of  the  personal 
property  of  a  deceased  person  as  goes  to  legatee  or  next-of-kin.  Eor  the 
staftites,  see  Hanson,  5th  ed. ;  Chronological  Index  to  Statutes,  ed.  1907. 

It  differs  from  probate  duty,  in  that  liability  t<i  duty  dei>entls  not  on 
the  situation  of  the  property  within  the  jurisdiction  of  a  Court  of  the 
United  Kingdom,  but  upon  tlie  domicile  of  the  testator  or  intestate 
being  within  the  United  Kingdom  {lliomson  v.  Advocate-General,  1845, 
12  CI.  &  Ein.  1;  8  E.  K.  1294;  cp.  Lamhe  v.  Manuel,  [1903]  A.  C.  68, 
72).  It  is  not  affected  by  the  Einance  Act,  1894,  except  in  respect  to 
exemptions. 

A  legacy  for  purposes  of  duty  is  a  gift  by  will,  or  a  devolution  on 
intestacy,  which  is  to  have  efl'ect,  or  be  paid  or  satisfied,  out  of  the 
following  property  of  the  testator  {Lord  Advocate  v.  Bogie,  [1894]  App. 
Cas.  83)  :— 

1.  Pure  personalty  (8  &  9  Vict.  c.  76,  s.  4),  but  not  leaseholds,  which, 

since  1853,  have  been  subject  to  succession  duty  (16  &,  17  Vict, 
c.  57,  s.  19),  but  including  other  personalty  of  which  the  deceased 
was  competent  to  dispose  {Drake  v.  A.-G.  1843,  10  CI.  &  Ein.  257  ; 
8  E.  R.  739). 

2.  Estates  ^wr  autre  vie,  applicable  as  personalty  (36  Geo.  iii.  c.  52,  s.  20; 

Hanson,  5th  ed.  409).     See  Succession  Dxdy,  infra. 
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3.  Realty  which  at  the  date  of  the  death  would  be  treated  in  equity  as 

personalty  (see  Hanson,  5th  ed.  469). 

4.  Moneys  payable  out  of,  or  charged  on,  or  to  arise  from  the  sale  of 

realty,  directed  by  will  or  charged  on  realty  by  will,  if  the  testator 
died  before  July  1,  1888  (see  In  re  De  Eoghton,  [1896]  1  Ch.  855). 
Legacy  duty  under  this  head  is  superseded  by  succession  duty  as 
to  deaths  on  or  since  that  day  (57  Vict.  c.  8,  s.  21). 

5.  Moneys  directed  to  be  applied  in  buying  realty  till  so  applied  (36 

Geo.  III.  c.  52,  s.  19;  Hanson,  5th  ed.  405). 

Except  in  the  case  of  devolution  to  next-of-kin  on  intestacy,  property  is 
not  subject  to  legacy  duty. 

Donations  mortis  causA  are  subject  to  legacy  duty  (8  &  9  Vict.  c.  76, 
s.  4).  A  conditional  gift  is  subject  to  duty  except  so  far  as  the  condition 
involves  augmentation  of  the  testator's  estate.  "  Gift "  for  this  purpose 
includes  bequests  to  executors,  or  release  by  will  of  a  debt,  or  a  direction 
by  will  to  pay  statute-barred  creditors  or  the  debts  of  persons  other  than 
the  testator  (Hanson,  5th  ed.,  361). 

It  is  immaterial,  except  on  the  question  of  the  rate  at  which  duty  is 
leviable,  whether  the  gift  is  out  of  absolutely  free  personalty,  or  out  of 
personalty  of  which  the  testator  was  competent  to  dispose,  and  did 
dispose,  by  will.  In  the  latter  case,  if  the  legacy  is  given  in  exercise  of 
a  general  power  of  appointment,  the  scale  is  determined  by  the  relation- 
ship of  the  legatee  to  the  testator,  if  in  exercise  of  a  s-pcdal  power  of 
appointment  by  the  relationship  of  the  legatee  to  the  person  who  created 
the  power. 

The  creation  by  will  of  a  general  power  of  appointment,  coupled  with 
a  limited  interest  given  to  the  donee  of  the  power,  is  treated  as  a  legacy 
to  the  donee,  on  his  exercising  the  power  by  deed  or  will,  and  where  the 
genercd  power  is  coupled  with  a  gift  to  the  donee  absolutely,  in  default 
of  exercise  of  the  power,  it  operates  as  a  legacy  to  the  donee  if  he  fails 
to  appoint.  But  exercise  of  a  limited  power  of  appointment  under  a 
marriage  settlement  does  not  render  the  appointee  liable  to  legacy  duty 
<8  &  9  Vict.  c.  76,  s.  4). 

A  legacy  to  a  person  who  predeceases  the  testator,  if  given  in  such 
terms  as  not  to  lapse  but  to  pass  to  his  representatives,  is  subject  to 
duty.     See  Be  Scott,  [1901]  1  K.  B.  228. 

Scale  of  Duty. — This  is  prescribed  by  55  Geo.  ill.  c.  184,  sched. 
Part  III.  No  duty  is  payable  on  legacies  by  husband  to  wife,  or  vice 
versd,  nor  on  property  passing  to  either  spouse  under  the  Statute  of 
Distributions.  But  where  a  joint-tenancy  between  such  a  person  and 
a  person  liable  to  duty  is  created,  the  latter  pays  the  duty  on  his  interest, 
and  if  he  survives,  also  on  his  survivorship  (Hanson,  5th  ed.  398). 

1  per  cent,  duty  is  levied  on  legacies  to  lineal  ancestors  or  descendants. 
This  is  not  levied  where  estate  duty  has  been  paid  on  the  estate 
(Finance  Act,  1894,  s.  1,  Sched.  1). 
3  per  cent,  is  levied  where  the  relationship  is  that  of  brother  or  sister, 
or  a  descendant  of  either. 

5  per  cent,  is  levied  where  the  relationship  is  that  of  uncle  or  aunt,  or 
descendant  of  either. 

6  per  cent,  is  levied  where  the  relationship  is  that  of  great  uncle  or  great 
aunt,  or  of  a  descendant  of  either. 

10  per  cent,  is  levied  where  the  relationship  is  more  remote,  or  the 
parties  are  strangers. 
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The  husband  or  wife  of  a  person  more  nearly  related  than  himself 
or  herself  to  the  testator  or  intestate  pays  at  the  proper  rate  for  the 
nearer  relationship  (16  &  17  Vict.  c.  51,  s.  11). 

ExemptioTis  from  Duty. — 

1.  Legacies  to  or  for  the  benefit  of  the  Royal  Family  (55  Geo.  iii.  c.  184, 

8.  2,  sched.). 

2.  Legacies  to  a  spouse  of  the  deceased  (55  Geo.  iii.  c.  184,  s.  2,  sched.). 

3.  Legacies  to  lineal  ancestors  or  descendants  where  estate  duty  has 

been  paid  (Finance  Act,  1894,  ss.  1,  5  (2),  and  Sched.  1). 

4.  Specific  legacies  under  the  value  of  £20  (55  Geo.  ill.  c.  184,  sched.). 

Pecuniary  legacies  under  that  amount  pay  dutv  (44  &  45  Vict, 
c.  12,  s.  42). 

5.  Money  left  to  pay  duty,  if  payable  out  of  a  fund  other  than  the 

legacy  (36  Geo.  III.  c.  52,  s.  21). 

6.  Estates  of  which  the  personalty  is  not  worth  over  £100  (43  Vict. 

c.  14,  8.  13;  Hanson,  5th  ed.  474). 

7.  Estates  of  a  net  vahie  under  £1000  (exclusive  of  property  settled  by 

will)  on  which  estate  duty  is  paid. 

8.  Books,  prints,  and  specific  articles  given  to  a  corporation,  society,  or 

endowed  school,  for  preservation  but  not  for  sale  (39  Geo.  in.  c.  73, 
8.  1 ;  55  Geo.  ill.  c.  184,  s.  2,  sched.). 

9.  Plate,  furniture,  and  other  things  not  yielding   income   given    to 

different  persons  in  succession,  until  they  come  to  a  person 
"having  an  absolute  interest  in  them"  (36  Geo.  ill.  c.  52,  s.  14; 
A.-G.  V.  Bruce,  [1901]  2  K.  B.  391). 

10.  Settled  property  on  which  estate  duty  has  been  paid  since  the  date 

of  the  settlement  (57  &  58  Vict.  c.  30,  s.  5  (2)). 

11.  Certain  legacies  for  charitable  purposes  in  Ireland  left  by  persons 

domiciled  in  Ireland  (5  &  6  Vict.  c.  82,  s.  38 ;  Hanson,  5th  ed. 
471). 

12.  Sums  paid  over  without  grant  of  probate  or  administration. 

(a)  Not  exceeding  £100  under  the  Savings  Bank  Acts,  24  &  25 
Vict.  c.  14,  s.  14 ;  26  &  27  Vict.  c.  87,  s.  41 ;  the  Civil  Service 
Superannuation  Act,  1887,  50  &  51  Vict.  c.  67,  s.  8 ;  the 
Navy  and  Marines  Deceased  Property  Act,  1865,  28  &  29 
Vict.  c.  1 1 1,  s.  15  ;  the  Army  Prize-Money  Act,  1864,  27  &  28 
Vict.  c.  36 ;  the  Regimental  Debts  Act,  1893,  56  Vict.  c.  5. 

(ft)  Not  exceeding  £80  under  the  Industrial  and  Provident 
Societies  Act,  1893,  56  &  57  Vict.  c.  39,  ss.  26,  27  ;  and  the 
Friendly  Societies  Act,  1896,  59  &  60  Vict.  c.  25,  ss.  57,  58 ; 
and  so  much  of  the  Provident  Nominations  and  Small 
Intestacies  Act,  1883,  46  &  47  Vict.  c.  47,  as  is  left  by  the 
two  Acts  last  named. 

(c)  Not  exceeding  £50,  payable  to  intestate  depositors,  etc.,  in  a 
loan  society  or  building  society  (3  &  4  Vict.  c.  110,  s.  11  ; 
37  &  38  Vict.  c.  42,  s.  29). 

The  duties  are  collected  by  the  Inland  Revenue  Department,  which 
for  this  purpose  inspects  the  records  of  the  Probate  Division  and  the 
original  wills  deposited  in  the  probate  registries  (see  Stamp  Act,  1891, 
54  &  55  Vict.  c.  39,  s.  16). 

The  duties  are  leviable  whether  the  legacy  is  pecuniary  or  specific 
(36  Geo.  III.  c.  52,  ss.  22,  23) ;  but  in  the  latter  case  the  executors  value 
the  article  bequeathed,  subject,  if  the  Inland  Revenue  Commissioners 
require  it,  to  a  valuation  on  their  account  (36  Geo.  in.  c.  52,  s.  22 ;  A.-G. 
V.  Dardier,  1883,  11  Q.  B.  D.  19 ;  A.-G.  v.  Smith,  [1893]  1  Q.  B.  239). 
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In  the  case  of  an  absolute  and  immediate  legacy  there  is  no  difficulty 
in  calculating  and  paying  at  once  the  duty  on  the  pecuniary  amount  or 
the  valuation,  and  the  executors  pay  it  before  handing  over  the  legacy. 
Where  an  annuity  is  bequeathed,  the  executors  calculate  its  value  by 
the  succession-duty  tables,  and  pay  by  four  yearly  payments ;  but  if  the 
annuitant  dies  before  the  four  years  are  out  the  duty  is  payable  only  on 
the  instalments  actually  accrued  (36  Geo.  ill.  c.  52,  s.  8).  "Where  an 
annuity  is  charged  on  another  legacy,  the  rule  is  the  same,  except  that 
the  legatee,  and  not  the  executor,  pays  the  duty  (s.  9).  Where  a  sum 
of  money  is  bequeathed  to  buy  an  annuity,  the  duty  is  paid  on  that 
sum;  but  where  direction  is  given  to  buy  an  annuity  of  a  certain 
amount,  the  duty  is  paid  on  the  capital  value  ascertained  by  reference 
to  the  succession-duty  tables  of  such  an  annuity  (36  Geo.  iii.  c.  52, 
s.  10). 

Where  the  legacy  is  of  such  a  nature  {e.g.  for  the  maintenance  of 
human  beings  or  animals)  that  its  value  can  be  calculated  only  by  the 
payments  made,  it  is  so  calculated  (36  Geo.  iii.  c.  52,  s.  11). 

Where  a  legacy  is  settled,  or  subjected  to  a  power  of  appointment  by 
a  person  having  a  limited  interest,  the  following  rules  apply  (36  Geo,  III. 
c.  52,  ss.  12,15,  18):— 

(a)  If  the  legacy  is  of  things  yielding  income,  no  duty  is  paid  till  they 
are  sold  or  come  into  the  hands  of  some  one  who  has  power  to 
sell. 

(&)  If  the  successors  under  the  settlement  would  all  pay  duty  at  the 
same  rate,  the  duty  is  paid  on  the  capital  at  once  by  the 
executor. 

(c)  If  the  successors  would  pay  at  different  rates,  the  life  estates  are 
calculated  as  annuities,  and  paid  when  the  life  estates  come  into 
possession ;  while  the  person  to  whom  the  corpus  ultimately  goes 
pays  on  the  full  value  when  it  falls  into  possession. 

The  duty  on  legacies  given  in  joint-tenancy  is  payable  in  proportion 
to  the  dutiable  interest  of  the  parties  (36  Geo.  iii.  c.  52,  s.  16). 

Legacies  given  subject  to  a  contingency  which  may  defeat  the  gift 
are  subject  to  duty,  regardless  of  the  contingency ;  but  in  certain  events 
the  duty  is  recoverable  if  the  contingency  is  defeated  (36  Geo.  iii.  c.  52, 
s.  17 ;  Hanson,  5th  ed.  399). 

A  legacy  may  be  disclaimed,  in  which  case  no  duty  is  payable 
(36  Geo.  III.  c.  52,  s.  24),  or  released  or  compounded,  in  which  case  the 
duty  is  payable  on  the  consideration  for  the  release,  if  less  than  the 
legacy  (36  Geo.  iii.  c.  52,  s.  23).  No  duty  is  payable  if  the  legacy  lapses 
or  is  void  for  remoteness  or  other  cause. 

Where  funds  subject  to  legacy  duty  fall  under  the  control  of  a  Court, 
it  is  bound  in  the  orders  made  as  to  the  fund  to  secure  payment  of  the 
duty  (36  Geo.  iii.  c.  52,  s.  25),  which  is  effected  in  England  under  the 
Supreme  Court  Fund  Eules,  1905,  rr.  20,  52,  66. 

The  duty  falls  due  on  the  death  of  the  testator  or  intestate,  but  is 
calculated  on  the  value  of  the  legacy  at  the  date  of  payment  or  retainer 
(the  executor  having  his  year  in  which  to  administer).  So  that  accretions, 
if  any,  accrued  since  the  death  are  taxable  (see  Hanson,  5th  ed.  348). 

The  burden  of  the  duty  falls  not  on  the  estate  of  the  testator  or 
intestate,  but  upon  the  legatee,  unless  in  the  case  of  a  will  the  testator 
has  otherwise  expressly  directed  (36  Geo.  in.  c.  52,  s.  21 ;  In  re  Saunders, 
[1897]  1  Ch.  88),  and  even  then,  if  the  residue  is  insufficient,  the  legatee 
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must  pay.  The  executor  is  entitled  to  recover  against  the  specific  legatee 
any  duty  paid  for  his  account.  The  executor,  administrator,  or  executor 
de  son  tort  is,  however,  primarily  liable,  except  in  the  case  of  annuities 
or  settled  legacies  (36  Geo.  iii.  c.  52,  ss.  6,  9, 13,  14,  24,  35)  as  soon  as 
he  has  appropriated  the  legacy,  so  as  to  divest  him  of  his  control  over  it. 
The  duty  on  legacies  chargeable  on  realty  or  the  proceeds  of  its  sale  is 
payable  by  the  trustees  of  the  realty  (48  Geo,  ill.  c.  28,  s.  5).  Where  a 
reversionary  interest  is  assigned  the  legacy  duty,  which  becomes  payable 
on  its  falling  into  possession,  falls  on  the  assignee,  unless  an  express 
contract  is  made  to  the  contrary  {Re  Repington,  [1904]  1  Ch.  811). 

Before  retaining  legacies,  the  executor  must  transmit  particulars 
and  duty  to  the  Inland  Eevenue  (36  Geo.  in.  c.  52,  s.  35).  Receipts 
for  taxable  legacies  must  be  taken  in  the  form  prescribed  and  provided 
by  the  Inland  Revenue,  stamped  with  the  duty  payable,  either  before 
or  within  twenty-one  days  after  giving  the  receipt  (36  Geo.  ill.  c.  52, 
88.  25,  26,  27,  29).  If  this  is  not  done,  the  accountable  person  is  liable 
to  penalty  (ss.  28  and  35).  The  time  for  stamping  can  be  extended 
(48  Geo.  III.  c.  149,  s.  44).  No  receipt  stamp  need  be  affixed  to  such 
receipt  (36  Geo.  in.  c.  52,  8.  41). 

Where  duty  is  not  retained  or  paid,  or,  if  received,  is  not  paid  over 
by  the  executor  or  legatee,  or  a  purchaser  from  the  legatee,  they  become 
Crown  debtors  (see  Crown  Debts)  (36  Geo.  in.  c.  52,  s.  6;  13  &  14 
Vict.  c.  97,  8.  8),  and  the  arrears  bear  3  per  cent,  interest,  and  summary 
proceedings  can  Ije  taken  to  require  and  compel  a  proper  account  (16 
&  17  Vict.  c.  51,  s.  48 ;  28  &  29  Vict.  c.  104,  ss.  54-64).  An  executor 
can  limit  his  liability  for  duty  by  obtaining  a  certificate  from  the 
Inland  Revenue  Department,  which  discharges  him  as  to  all  claims 
for  duty  disclosed  by  him  (43  Vict.  c.  12,  s.  12);  and  where  a  full 
account  of  all  the  dutiable  legacies  has  been  rendered  and  settled,  all 
liability  on  the  executor  or  legatees  ceases  after  six  years  from  the 
settlement  (52  &  53  Vict.  c.  8,  s.  14).  Where  duty  is  underpaid  by 
mistake,  a  fresh  account  is  delivered  Ijy  the  accountable  person ;  where 
it  is  overpaid,  repayment  is  made,  or  if  refused,  is  enforceable  by 
petition  of  right  (36  Geo.  iii.  c.  52,  s.  30). 

3.  Succession  Duty. 

Succession  duty  was  first  created  by  the  Succession  Duty  Act,  1853, 
16  &  17  Vict.  c.  51.  It  is  a  tax  placed  on  the  gratuitous  acquisition  of 
certain  classes  of  property,  passing  partly  or  wholly  because  or  on  the 
occasion  of  the  death  of  any  person,  by  means  of  a  transfer  from  one 
person — the  predecessor — to  another — the  successor — of  a  beneficial 
interest  in  those  classes  of  property,  coming  into  possession  after  May 
19,  1853.  This  tax  bears  to  legacy  duty  a  somewhat  similar  relation 
to  that  borne  by  account  duty  to  probate  duty. 

Property  Chargeable. — The  property  chargeable  with  the  tax,  called 
in  the  Act  a  succession  (16  &  17  Vict.  c.  51,  s.  1),  is : — 

(a)  All  realty  and  chattels  real  in  the  United  Kingdom. 

(6)  All  personalty  not  subject  to  legacy  duty  (y.f.),  which  the  beneficiary 
claims  under  English,  Scotch,  or  Irish  law,  or  to  obtain  which,  if  litiga- 
tion were  necessary,  resort  would  have  to  be  to  an  English,  Scotch, 
or  Irish  Court,  i.e.  the  forum  for  administration  whereof  is  a  Court 
of  the  United  Kingdom.  In  this  respect  the  duty  corresponds  to 
probate  duty,  and  not  to  legacy  duty.  The  eff'ect  of  the  provision 
VOL.  IV.  24 
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is  to  render  taxable  a  settlement,  whether  by  deed  or  will,  of 
property  vested  in  trustees  resident  in  the  United  Kingdom,  made 
by  any  person,  even  one  domiciled  abroad.  It  is  immaterial  where 
the  settled  property  is,  if  the  forum  of  administration  of  the  trusts 
of  the  settlement  is  in  the  United  Kingdom.  See  A.-G.  v.  Jewish 
Colonisation  Association,  [1901]  1  K.  B.  123  (C.  A.). 
(c)  Money  to  arise  under  a  trust  for  sale  of  realty  under  the  will  of  a 
person  dying  after  June  30,  1888,  or  under  a  trust  for  sale  with 
a  direction  to  reinvest  in  government  or  real  securities  or  land 
(unless  legacy  duty  is  paid)  (51  &  52  Vict.  c.  8,  s,  21  (2)).  See 
Lm-d  Advocate,  v.  Fleming,  [1897]  App.  Cas.  145;  A.-G.  v.  Lmd 
Wolvertm,  [1898]  A.  C.  535. 

The  transfer  must  be  either  (1)  by  devolution  of  law^,  i.e.  by 
inheritance,  or  under  the  Statute  of  Distributions,  or  (2)  by  disposition, 
i.e.  by  any  conveyance,  will,  assignment,  contract,  act,  or  obligation  by 
which  one  person  confers  on  another  a  beneficial  interest  in  the  taxable 
property  otherwise  than  for  money  or  money's  worth,  thus  excluding 
sale  or  purchase,  but  not  ante-nuptial  settlements  nor  voluntary  settle- 
ments. See  A.-G.  v.  Earl  of  Selhornc,  [1902]  1  K.  B.  389;  A.-G.  v. 
Johnson,  [1903]  1  K.  B.  617  ;  A.-G.  v.  Holden,  [1903]  1  K.  B.  832;  Duke 
of  Northumberland  v.  A.-G.,  [1905]  A.  C.  406. 

A  succession  is  taxable  even  (1)  if  an  interval  elapses  between  the 
death  and  the  succession,  or  (2)  if  the  succession  merely  accelerates 
possession  of  property  which  would  have  been  otherwise  acquired  by 
effluxion  of  time,  or  (3)  if  the  interest  taken  is  not  immediate  and  is 
reversionary  or  contingent.  But  in  these  cases  the  date  of  payment  of 
duty  is  postponed  till  the  successor  obtains  possession. 

Scale  of  Duty. — The  scale  of  duty  under  the  Act  of  1853  is  calculated 
on  the  capital  value  of  the  property  or  interest  constituting  the  succes- 
sion, and  is  payable  at  the  same  rates  according  to  the  consanguinity  or 
affinity  of  predecessor  and  successor  as  in  the  case  of  legacy  duty  (16  & 
17  Vict.  c.  51,  s.  11,  ante,  p.  365). 

In  the  case  of  successions  arising  on  deaths  since  June  30,  1888,  the 
1  per  cent,  duty  is  increased  to  1|  per  cent.,  and  each  other  rate  in  the 
scale  is  increased  by  1^  per  cent.  These  additions  did  not  apply  to 
succession  to  chattels  real  nor  to  property  subject  to  account  duty  (51 
&  52  Vict.  c.  8,  s.  21),  and  are  not  levied  on  successions  in  respect  of 
deaths  since  August  1,  1894,  in  respect  of  which  estate  duty  is  payable 
and  paid,  nor  is  the  1  per  cent,  succession  duty  levied  in  such  a  case 
(Act  of  1894,  s.  21  (1),  Sched.  I.). 

Valuation. — The  mode  of  valuation  of  realty  differs  according  as  the 
succession  arises  on  a  death  before  or  since  the  commencement  of  the 
Finance  Act,  1894  (August  2,  1894). 

In  the  case  of  deaths  prior  to  August  2,  1894,  the  interest  of  the 
successor  was  treated  as  an  annuity  equal  to  the  annual  value  of  the 
property,  and  lasting  from  the  beginning  to  the  end  of  the  possession 
of  the  successor,  or  in  the  case  of  succession  to  an  estate  pur  autre  vie 
or  a  term  of  years,  lasting  for  the  term  or  an  estimate  of  the  life  of  the 
cestui  que  vie.  The  annuity  was  calculated  (16  &  17  Vict.  c.  51,  s.  21) 
by  reference  to  elaborate  tables  scheduled  to  the  Act  of  1853,  and  not 
here  printed. 

As  to  deaths  on  or  since  August  2,  1894,  an  interest  of  which  the 
successor  is  competent  to  dispose  is  valued  in  the  same  way  as  for  estate 
duty,  i.e.  on  its  principal  value  or  market  price  at  the  death  (Act  of 
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1894,  s.  18,  and  see  p.  359).  But  a  limited  interest  is  valued  under 
the  Act  of  1853,  subject  to  the  deductions  for  agricultural  land  applied 
in  the  case  of  estate  duty  (see  ante,  p.  359), 

In  the  case  of  personalty  successors  absolutely  entitled  pay  on  the 
principal  value;  successors  to  limited  interests  on  the  principal  value 
of  an  annuity  or  yearly  income  estimated  under  the  1853  tables.  For 
this  purpose  realty  is  treated  as  personalty  if  subject  to  a  trust  for  sale, 
imless  there  is  also  a  trust  to  reinvest  in  land  with  a  limited  interest 
to  the  successor.  Personalty  subject  to  a  trust  for  investment  in  land 
is  treated  as  personalty  if  the  successor  is  to  be  absolutely  entitled  to 
the  land,  but  as  realty  if  he  only  acquires  a  limited  interest. 

Dedttctions  and  Allowances  (see  Hanson,  5th  ed,  74,  609,  622). — 

1.  Land  yielding  no  income  when  the  successor  becomes  entitled  in 

possession  has  no  annual  value  (Lord  Advocate  v.  Duke  of  Buccleuch, 
'      1888,  15  Rettie  (So.)  333 ;  A.-G.  v.  Seftm,  1865,  11  H.  L.  C.  257  ; 
11  E.  R.  1331). 

2.  Necessary  outgoings  are  allowed  for  in  estimating  the  annual  value 

of  lands  yielding  an  income  not  of  a  fluctuating  character,  besides 
the  special  allowances  for  agricultural  land  (on/e,  p.  359). 

3.  Manors,   mines,  and  other  land  yielding  a  fluctuating  income  are 

valued  after  deducting  necessary  outgoings  on  the  average  income 
for  a  period  of  years  agreed  on  between  the  revenue  and  the 
successor,  or  at  3  per  cent,  on  the  principal  value. 

4.  Fines,  reliefs,  and  incidents  of  tenure  which  the  successor  has  to  pay 

(e.g.  on  copyhold  succession)  are  deducted. 

5.  Mortgages  created  by  the  successor,  except  in  exercise  of  a  prior 

special  power  of  appointment,  may  not  be  deducted,  but  allowance 
is  made  for  all  other  incumbrances  or  permanent  improvements 
effected  by  the  successor  before  going  into  possession.  Contin- 
gent incumbrances  are  not  deducted  until  they  become  an  actual 
charge. 

6.  Allowance  is  made  for  contingencies  which  may  alter  or  determine 

the  successor's  interest,  but  not  till  they  occur,  and  for  property 
other  than  a  succession,  which  the  successor  forfeits  to  another 
upon  coming  into  his  succession. 

7.  Where  a  donee  of  a  general  power  exercises  it  so  as  to  acquire  a 

succession  in  his  own  favour,  duty  already  paid  by  the  donee  in 
respect  of  a  limited  interest  is  allowed  for. 

8.  In  the  case  of  successions  to  realty  since  August  1,  1894,  in  favour 

of  a  person  competent  to  dispose  of  the  property,  allowance  is 
made  (1)  for  estate  duty  payable  thereon  and  the  expense  of 
raising  and  paying  it;  (2)  for  the  principal  value  of  incumbrances 
not  created  by  the  successor,  nor  made  in  exercise  of  a  prior  power 
of  appointment. 

Excnvptions. — 

1.  Successions  by  one  spouse  to  another  (16  «&  17  Vict.  c.  51,  s.  18). 

2.  Property  of  loss  principal  value  than  £100  (16  &  17  Vict.  c.  51, 

s.  18;  see  Hanson,  5th  ed.  597). 

There  was  an  exemption  of  successions  of  a  less  taxable  value  than 

£20,  which  has  ceased  as  to  successions  arising  since  May  31, 

1889  (52  Vict.  c.  7,  s.  10  (2)) 

3.  Property  applied  to  pay  duty  under  trust  for  that  purpose  (16  &  17 

Vict.  c.  51,  s.  18).  But  money  bequeathed  on  such  a  trust  pays 
legacy  duty  (Hanson,  5th  ed.  411,  598). 
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4.  The  1  per  cent,  duty  is  not  payable  where  probate  duty  or  account 

duty  has  been  paid  prior  to  August  2,  1894,  and  neither  the  1  per 
cent,  nor  the  extra  duties  of  1889,  are  payable  where  estate  duty 
has  been  paid  under  the  Finance  Act,  1894  ;  nor  in  the  case  of 
settled  property  can  the  1  per  cent,  duty  be  charged  where  estate 
duty  has  been  paid,  until  the  property  reaches  a  successor  com- 
petent to  dispose  of  it. 

5.  (a)  Personal  estate  not  exceeding  £300  on  which  the  fixed  stamp  duty 

of  30s.  has  been  paid  (Act  of  1894,  s.  16;  and  (b)  estates  of 
an  aggregate  value  not  exceeding  £1000  (exclusive  of  property 
settled  by  will)  are  also  freed  from  succession  duty  (Act  of  1894, 
s.  16). 

6.  Property  so  disposed  of  as  to  become  liable  for  legacy  duty  if  that 

has  been  paid  (16  &  17  Vict.  c.  51,  s.  18 ;  Hanson,  5th  ed.  596). 

7.  Timber,  trees,  or  wood  (not  being  coppice  or  underwood)  until  sold, 

when  duty  is  charged  on  the  net  proceeds  of  sale  (16  &  17  Vict. 
c.  51,  s.  23;  Dashwood  v.  Magniac,  [1891]  3  Ch.  306).  This 
exemption  does  not  apply  where  the  duty  is  calculated  on  the 
principal  value.  The  exception  of  coppice  and  underwood  is 
because  they  yield  a  yearly  or  periodical  profit. 

8.  Plate,  furniture,  and  articles  not  yielding  income,  left  in  settlement 

until  they  come  to  a  successor  competent  to  dispose  of  them  (36 
Geo.  III.  c.  52,  s.  14  ;  16  &  17  Vict.  c.  51,  s.  32). 

9.  Advowsons  and  other  rights  of  Church  patronage  until  they  are  sold, 

when  the  duty  is  paid  on  the  money  or  money's  worth  which  is 
the  consideration  on  sale  (16  &  17  Vict.  c.  51,  s.  24). 

Incidence  and  Payment. — The  duty  falls  on  the  capital  value  of  the 
succession,  and  attaches  on  its  creation  by  the  death,  but  is  not  payable 
till  the  successor  comes  into  enjoyment.  If  he  fails  to  do  so  by  the 
operation  of  a  paramount  right,  or  the  exercise  of  an  overriding  power 
of  appointment,  his  succession  lapsing,  the  liability  to  duty  also  ceases. 
If  the  successor  gives  his  succession  away,  the  assignee  pays  the  duty 
at  the  time  and  to  the  extent  when  and  to  which  the  assignor  was 
liable.  If  an  expectant  successor  sells  his  succession,  the  purchaser  is 
liable  as  and  when  the  seller  would  have  been  (16  &  17  Vict.  c.  51,  s.  2  ; 
Hanson,  5tli  ed.  586 ;   Wolverton  v.  A.-G.,  [1898]  A.  C.  535). 

The  duty  is  a  personal  debt  due  to  the  Crown  (1)  from  the  successor, 
i.e.  the  beneficiary  under  the  succession ;  (2)  from  any  trustees  or  the 
like,  in  whom  the  legal  interest  or  powers  of  control  or  management  of 
the  succession  are  vested ;  and  (3)  from  persons  in  whom  it  is  vested  by 
derivative  title  when  it  falls  into  possession.  It  is  a  first  charge  on  the 
succession  or  on  any  property  purchased  with  the  proceeds  of  its  sale. 

In  the  case  of  realty  or  personalty  given  for  charitable  or  public 
purposes  the  whole  duty  (at  10  per  cent.)  is  payable  on  the  principal 
value,  as  soon  as  the  succession  falls  into  possession. 

In  other  cases  the  rules  as  to  payment  are  as  follows : — 

The  duty  on  realty  is  paid  (1)  by  eight  equal  half-yearly  instalments 
— the  first  at  the  end  of  a  year  after  taking  possession ;  or  (2)  in  the 
case  of  a  succession  arising  on  a  death  after  June  30,  1888,  either  as  in 
(1)  or  by  moieties  and  instalments  extending  over  four  or  eight  years; 
or  (3)  in  the  case  of  a  succession  arising  on  a  death  after  August  1, 1894, 
by  eight  equal  yearly  instalments,  or  sixteen  equal  half-yearly  instal- 
ments at  the  option  of  the  successor. 

If  a  successor,  who  has  an  interest  of  which  he  is  not  competent  to 
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dispose,  dies  before  his  instalments  are  paid,  the  right  to  further  payment 
ceases  (16  &  17  Vict.  c.  51,  s.  21). 

Special  provision  is  made  as  to  derived  or  transmitted  successions  to 
realty  (16  &  17  Vict.  c.  51,  s.  14). 

In  the  case  of  personalty,  if  the  succession  gives  an  absolute  interest, 
the  whole  duty  is  immediately  payable ;  but  if  the  interest  is  for  life  or 
years  the  duty  is  paid  by  four  equal  yearly  instalments,  beginning  at 
the  end  of  the  first  year  after  taking  possession.  If  a  life  drops  before 
the  duty  is  all  paid,  the  duty  is  recalculated  with  reference  to  the  actual 
duration  of  the  succession  (Hanson,  5th  ed.  614,  615). 

4.  Probate  Duty. 

Probate  duty  is  a  stamp  duty  leviable,  as  the  price  of  obtaining 
probate  or  letters  of  administration,  on  the  net  value  of  all  peraonal 
property  (or  property  so  regarded  for  the  purpose  of  taxation),  of  which 
a  deceased  person  was  competent  to  dispose  (including  property  appointed 
by  a  will  under  a  general  power)  (23  &  24  Vict.  c.  15  ;  Ixn'd  Advocate  v. 
Bogie,  [1894]  A.  C.  83;  A.-G.  v.  Loyd,  [1895]  1  Q.  B.  496),  and  which  at 
the  date  of  his  death  is  within  the  jurisdiction  of  the  Probate  Division 
of  the  High  Court  in  England,  and  will  vest  in  his  English  executor  or 
administrator,  on  obtaining  the  grant  of  probate  or  administration.  It 
was  first  created  in  1694,  and  from  1815  to  1894  was  levied  under  the 
Acts,  55  Geo.  in.  c.  184,  43  Vict.  c.  14,  and  44  Vict.  c.  12.  With  respect  to 
duties  arising  on  deaths  since  August  1,  1894,  probate  duty  is  not  pay- 
able where  estate  duty  {q.v.)  is  payable  and  paid.  Until  1881  (44  Vict, 
c.  12),  it  was  collected  by  a  stamp  denoting  the  amount  paid,  and  im- 
pressed on  the  probate  or  letters  of  administration  before  issue  to  the 
person  seeking  representation.  Since  1881  it  has  been  collected  by  a 
stamp  impressed  on  the  inland  revenue  affidavit  of  the  effects  with 
respect  to  which  it  is  granted.  It  is  only  levied  on  first,  and  not  on 
second  or  subsequent  grants  of  probate  or  administration  (41  Geo.  ill. 
c.  86,  8.  3  (E.  S.) ;  5  &  6  Vict.  c.  82,  s.  36  (I.)).  It  is  payable  by  the 
executor,  who  must,  under  penalty,  take  out  probate  within  six  months 
of  the  death.  It  also  falls  on  all  pereons  taking  possession  of  or  ad- 
ministering the  property,  including  an  executor  de  son  tort  (55  Geo.  ill. 
c.  184,  s.  37;  44  &  45  Vict.  c.  12,  s.  40).  Where  the  executors  of  a 
foreign  testator  domiciled  abroad,  without  obtaining  probate,  obtain  from 
a  joint-stock  company  a  transfer  of  stock  standing  on  tlie  company's 
register  in  the  name  of  the  testator,  the  company  is  liable  to  be  treated 
as  an  executor  de  son  tort  for  the  purpose  of  the  Prolate  Duty  Acts 
{New  York  Breweries  Co.  v.  A.-G.,  [1899]  A.  C.  62). 

The  liability  to  probate  duty  depends  on  the  situation  of  the  assets 
and  not  on  the  domicile  of  the  testator  or  intestate  {Commvisioners  o/ 
Stamps  V.  Hope,  [1891]  A.  C.  476  ;  Payne  v.  R,  [1902]  A.  C.  552).  The 
duty  does  not  fall  on  foreign  assets  {Laidlay  v.  Ixyrd  Advocate,  1890, 
15  A.  C.  468). 

The  taxal>le  property  includes  all  personalty  {bond  nMoMlia)  situate 
within  the  jurisdiction  of  the  Court  which  grants  probate  or  letters  of 
administration  within  the  United  Kingdom.  Tims  it  includes  negotiable 
instruments,  and  even  colonial  and  foreign  negotiable  securities  {Stern 
V.  R,  [1896]  1  Q.  B.  211;  A.-G.  v.  Ghndining,  1905,  92  L.  T.  87);  and 
certain  Indian  securities  (23  &  24  Vict.  c.  5),  and  shares  registered  in 
the  colonial  register  of  a  British  company,  if  the  owner  is  domiciled  in 
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the  United  Kingdom  (46  &  47  Vict.  c.  30 ;  52  &  53  Vict.  c.  42),  and 
shares  and  debentures  in  an  English  company  {New  York  Breiveries  v. 
A.-G.,  [1899]  A.  C.  62,  69).  Personalty  for  the  purpose  of  this  duty  also 
includes  chattels  real,  and  realty  in  respect  whereof  a  contract  of  sale 
was  made  before  the  vendor's  death  {A.-G.  v.  Brunning,  1860,  8  H.  L.  C. 
243  ;  11  E.  K,  421),  and  realty  held  by  partners  for  partnership  purposes ; 
but  does  not  include  realty  in  respect  of  which  the  will  contains  a 
direction  for  sale,  nor  estates  pur  autre  vie  {Chatfield  v.  Berchtholdt, 
1872,  L.  E.  7  Ch.  App.  192),  nor  donations  mortis  causd.  These  pay 
legacy  or  succession  duty  according  to  their  character.  As  to  the  incidence 
of  the  duty  on  a  legatee  domiciled  in  England  under  a  will  of  lands  in  a 
colony  directing  sale  and  creating  a  trust  of  the  proceeds,  see  In  re  Smyth, 
[1898]  1  Ch.  89. 

The  daty  falls  on  all  beneficial  interests,  whether  in  possession  or 
remainder,  whether  vested  or  contingent,  and  on  personal  property  dis- 
posed of  by  will  under  a  general  power  of  appointment ;  but  not  on  mere 
bare  legal  interests  (even  if  vested  in  the  executor  or  administrator  by  a 
grant  of  probate,  etc.)  in  property  held  in  trust  for  others. 

The  character  or  local  situation  of  an  asset,  for  purposes  of  duty, 
depends  on  where  and  in  what  form  it  was  at  the  death  {Laidlay  v.  Lord 
Advocate,  1890, 15  App.  Cas.  168  ;  Lm^d  Suddey  v.  A.-G.,  [1897]  A.  C.  11). 
Personalty  in  transit  to  the  United  Kingdom  at  the  death  is  treated  as 
taxable  {A.-G.  v.  Pratt,  1874,  L.  R,  9  Ex.  140).  Debts  and  sums  of  money 
due  and  owing  from  any  person  in  the  United  Kingdom  to  any  person 
at  his  death  on  an  obligation  or  other  specialty  are  part  of  his  estate  for 
probate  duty  (25  &  26  Vict.  c.  22,  s.  39),  and  it  is  immaterial  where  the 
obligation  or  specialty  is  at  the  date  of  the  death.  But  where  such  a 
debt  is  due  to  a  person  dying,  domiciled  in  the  United  Kingdom,  no 
duty  is  payable  {Lord  Sndeley  v.  A.-G.,  [1897]  A.  C.  11). 

Scale  of  Duty. — There  are  three  unrepealed  scales  of  probate  duty — 

1.  That  of  1815,  55  Geo.  iii.  c.  184,  Sched.  Part  III.,  as  modified  with 
respect  to  estates  of  £1,000,000  and  upwards  (22  &  23  Vict.  c.  36,  s.  1), 
which  applies  to  grants  made  prior  to  April  1,  1880. 

2.  That  of  1880  (43  Vict.  c.  14),  which  applies  to  grants  made  after 
March  31,  1880,  and  before  June  1,  1881. 

3.  That  of  1881,  which  applies  to  grants  made  after  May  31,  1881, 
and  before  August  2,  1894,  and  is — 


Up  to  £100  net  (27  &  28  Vict.  c.  56,  s.  5 

44  &  45  Vict.  c.  12,  ss.  27,  28)    . 
Over  £100  and  not  over  £150 


150 
200 
250 
300 
350 
400 
450 
500 
550 
600 
650 
700 
750 
800 


200 
250 
300 
350 
400 
450 
500 
550 
600 
650 
700 
750 
800 
850 


nil. 

£3  0 

0 

4  0 

0 

5  0 

0 

6  0 

0 

7  0 

0 

8  0 

0 

9  0 

0 

10  0 

0 

13  15 

0 

15  0 

0 

16  5 

0 

17  10 

0 

18  15 

0 

20  0 

0 

21  5 

0 
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Over  £850  and  not  over  £900  .      £22  10    0 

„      900  „  950         .  .  23  15     0 

„      950  „  1000        .  .  25     0     0 

and  over  1000  at  3  per  cent,  for  every  £100  or  fraction  of  £100. 
In  the  case  of  estates  not  exceeding  £300  including  personalty  abroad, 
a  fixed  duty  of  30s.  may  be  paid  (44  &  45  Vict.  c.  12,  s.  33). 

These  scales,  while  superseded  as  to  deaths  since  August  1,  1894,  by 
the  estate  duty,  in  cases  in  which  that  duty  is  payable,  must  still  be 
used  in  rectifying  the  stamp  on  probates,  etc.,  granted  with  respect  to 
deaths  on  or  before  that  date  (see  Hanson,  5th  ed.,  347,  354). 

As  already  indicated,  probate  duty  falls  on  bond  notahilia  in  the 
United  Kingdom  of  persons  domiciled  abroad  whose  estates  are  not 
subject  to  estate  duty. 

Inciflence. — Probate  duty,  where  still  leviable,  is  usually  payable  in 
the  first  instance  out  of  the  general  residue  of  personalty,  in  exonera- 
tion of  the  recipients  of  pecuniary  or  specific  legacies  (In  re  Bourne, 
[1893]  1  Ch.  188).  (In  this  respect  it  differs  from  estate  duty  and  suc- 
cession duty,  see  Bemj  v.  Gaukrogcr,  [1903]  2  Ch.  1 16, 132,  C.  A.)  In  the 
case  of  property  passing  under  a  general  power  of  appointment,  the  duty 
falls  on  the  trustees  or  beneficiaries,  and  is  payable  by  them  to  the 
executor  or  administrator  (23  Vict.  c.  15,  s.  5). 

The  amount  of  the  duty  is  calculated  upon  the  principal  value  of  the 
property,  with  accretions  at  the  date  of  the  grant  {Partington  v.  A.-G., 
1869,  L.  R  4  H.  L.  100). 

Exemptions. — The  only  exemptions  from  probate  duty  are — 

1.  The  effects  of  common  seamen,  marines,  or  soldiers  slain  or  dying  in 

the  service  of  the  Crown  (55  Geo.  III.  c.  184,  sched.). 

2.  Estates  comprising  personalty  not  over  £100  net  value  (44  Vict.  c.  12, 

ss.  27,  28). 

3.  Gifts  of  personalty  to  the  nation  (usage). 

4.  Second  or  subsequent  grants,  when  full  duty  was  paid  on  the  first 

grant  (48  Geo.  ill,  c.  86,  s.  3). 

There  are  further  provisions  dispensing  with  representations  (a)  where 
pay  or  pension  to  credit  of  a  deceased  otticer,  seaman,  or  marine,  etc.,  in 
Admiralty  books  does  not  exceed  £100(28  &  29  Vict.  c.  Ill,  s.  6),  and  a 
like  provision  as  to  civil  servants  (31  &  32  Vict.  c.  90),  and  not  the  surplus 
of  the  personal  effects  of  an  officer  or  soldier  dying  on  service  (56  Vict, 
c.  5).  In  the  case  of  money  in  the  hands  of  friendly  societies,  payment 
without  representation  is  regulated  by  sees.  57,  59  of  the  Friendly 
Societies  Act,  1896,  59  &  60  Vict.  c.  25. 

Deductions. — In  computing  the  value  of  an  estate  for  probate  duty 
the  following  deductions  are  allowed : — 

1.  Keasonable  funeral  expenses,  not  including  the  mourning  of  the  sur- 

viving relatives  (44  Vict.  c.  12,  s.  28). 

2.  Debts  due  from  the  deceased  to  persons  resident  in  the  United  King- 

dom, and  payable  out  of  his  estate,  except  (a)  voluntary  debts 
payable  on  death,  or  under  an  instrument  not  delivered  to  the 
donee  three  months  before  death  ;  (b)  debts  to  which  the  realty  of 
the  deceased  is  primarily  liable  ;  (c)  debts  in  respect  of  which  the 
executor  on  payment  would  be  entitled  to  reimbursement  out  of 
the  realty  of  the  deceased,  e.g.  mortgage  debts  (44  Vict.  c.  12, 
8.  78 ;  Hanson,  5th  ed.  728). 

3.  Mortgages  on  leaseholds,  only  the  equity  of  redemption  being  valued 

(Hanson,  5th  ed.  728,  729). 
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The  grant  of  probate  in  one  part  of  the  United  Kingdom  is  effectual 
in  any  other  part  where  the  grant  has  been  resealed. 

By  the  Colonial  Probates  Act,  1892,  55  &  56  Vict.  c.  6,  provision  is 
made  for  resealing  probates  issued  in  the  British  possessions  or  by 
British  Courts  in  foreign  countries.  The  Act  has  been  applied  to  the 
following  possessions  and  Courts  by  Orders  in  Council  which  are  printed 
as  Statutory  Eules  and  Orders.     The  Act  does  not  apply  to  India. 


Possession. 

Bahamas 
Barbados 
British  Columbia 

„      Guiana 

„      Honduras 
Cape  of  Good  Hope 
Falkland  Islands 
Fiji       . 
Gibraltar 
Gold  Coast 
Grenada 
Hong  Kong 
Jamaica 
Lagos    . 

Leeward  Islands 
Manitoba 
New  South  Wales 
New  Zealand    . 
Newfoundland 
North-West  Territories 
Nova  Scotia 
Ontario 
Orange  Eiver 
Queensland 
St.  Helena 
St.  Vincent 
South  Australia 
Southern  Rhodesia  Protectorate 
Straits  Settlements 
Tasmania 
Transvaal 

Trinidad  and  Tobago 
Victoria 
Western  Australia 


Date  of  0.  in  C. 
Nov.  23,  1893 
Jan.  29,  1894 
Oct.  26,  1896 
May  16,  1893 
Jan.  30,  1893 
Jan.  30,  1893 
Oct.  3,  1895 
Apr.  30,  1894 
Jan.  30,  1893 
May  16,  1893 
Feb.  3,  1898 
Mar.  15,  1893 
July  18,  1894 
Jan.  29,  1894 
Mar.  6,  1896 
Nov.  27,  1896 
Jan.  30,  1893 
Jan.  30,  1893 
May  20,  1903 
May  18,  1897 
Oct.  26,  1896 
Mar.  15,  1893 
Oct.  23,  1905 
May  19,  1899 
Jan.  29,  1900 
May  19,  1898 
May  16,  1893 
June  28,  1906 
May  16,  1893 
Jan.  29,  1894 
Feb.  16,  1903 
June  27,  1894 
Jan.  30,  1893 
Mar.  15,  1893 


5.  Account  Duty. 
This  is  dealt  with  in  Vol.  I.  p.  104. 


Administration  of  Duties. 

The  collection  of  the  death  duties  is  assigned  to  the  Inland  Eevenue 
Department,  which  is  under  the  control,  subject  to  Parliament,  of  the 
Commissioners  of  Inland  Eevenue.  The  administration  of  the  depart- 
ment is  chiefly  regulated  by  the  Inland  Eevenue  Act,  1890,  and  the 
Public  Accounts  and  Charges  Act,  1891  (see  Highmore,  Inland  Revenue 
Regulation  Acts,  1896).     To  this   department  persons  accountable  for 
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duties  must  transmit  the  prescribed  affidavits  or  accounts  and  pay  the 
duties. 

The  department  has  power  to  commute  or  compound  for  tlie  duties, 
and  to  give  discount  at  3  per  cent,  for  accelerated  payment  in  the  case 
of  legacy  and  succession  duty  (36  Geo.  in.  c.  52,  s.  33 ;  16  &  17  Vict.  c. 
51,  s.  39 ;  43  Vict.  c.  14,  s.  11 ;  44  Vict.  c.  12,  s.  43 ;  51  Vict.  c.  8,  s.  22 ; 
57  &  58  Vict.  c.  30,  ss.  13,  18).  It  can  refund  duty  paid  by  mistake,  or 
in  excess,  or  on  legacies  which  liave  to  be  refunded  (36  Geo.  iii.  c.  52,  s. 
34),  or  where  the  grant  under  which  an  executor  or  administrator  acted 
is  revoked  (s.  37). 

Interest  is  payable  on  all  death  duties  at  3  per  cent.,  without  deduc- 
tion of  income  tax,  from  the  date  of  the  death  of  the  deceased  or  from 
the  date  when  the  first  instalment,  if  due  after  six  months  from  the 
death,  becomes  due  and  is  recoverable,  in  the  same  way  as  if  it  were 
part  of  the  duty,  if  it  is  worth  the  trouble  of  calculation  and  account 
(59  &  60  Vict.  c.  28,  s.  18). 

The  forms  in  use  in  the  department  are  specified  in  Hanson,  Death 
Duties,  5th  ed. 

[Atithorities. — See  authorities  cited  in  article  Account  Duty,  Vol.  I., 
p.  104;  also,  in  addition  to  those  cited  in  above  article,  Freeth,  Estate 
Duty  Ads,  3rd  ed.,  1901 ;  E.  Harris,  Deuth  Duties,  1897 ;  Norman,  Digest 
of  Death  Duties,  1899;  Seward,  Estate  Duty,  1900;  Austen-Cartmell, 
Finance  Acts,  1901 ;  Harman,  Finance  Act,  1894,  2nd  ed.,  1903.] 

Death,  Proof  of. — There  is  no  distinction  between  the  mode 
of  proving  a  death  for  the  purposes  of  civil  and  criminal  proceedings 
except  that  upon  a  charge  of  murder  or  manslaughter  it  is  regarded  as 
unsafe  to  permit  conviction  without  proof  that  the  dead  body  of  the 
person  said  to  liave  been  killed  has  actually  been  found  and  identified. 
This  has  been  said  to  be  an  established  rule  (Best  on  Evidence,  10th  ed., 
8.  441  et  seq.),  but  appears  to  be  a  rule  of  caution  rather  than  of  law  or 
evidence,  like  that  as  to  evidence  of  accomplices ;  and  such  proof  is  not 
absolutely  essential  {Makim  v.  A.-G.far  N.  S.  W.,  [1894]  A.  C.  57),  and 
where  the  evidence  of  the  commission  of  the  offence  is  direct,  and  not 
merely  circumstantial,  is  dispensed  with  {R.  v.  Hindinarsh,  1792,  2 
Leach  Cr.  Cas.  569).  The  rule  is  usually  described  as  that  excluding 
presumptive  evidence  of  the  coi'pus  delicti,  and  "  before  identified." 

1.  Direct  proof  of  death  is  given  by  calling  a  person  present  at  the 
death,  or  who  has  seen  and  can  identify  the  body  of  the  deceased  (Taylor 
on  Evidence,  10th  ed.,  s.  416).  Such  proof  is  not  primary  in  the  sense 
that  inability  to  prove  it  must  be  shown  before  the  next  mode  of  proof 
is  admitted,  but,  in  such  a  case,  is  direct  as  opposed  to  collateral. 

2.  Collateral  proof  of  death  is  given  by  proof  of  an  entry  in  a  register 
of  deaths  or  burials  (or  other  public  document)  of  the  death  or  burial  of 
the  person  alleged  to  be  deceased. 

DeatJis  in  England  and  Wales. — Entries  in  parochial  registers  of 
deaths  or  burials  kept  by  or  under  the  control  of  the  clergy  of  the 
Church  of  England  are  proved  by  production  (1)  of  the  register  itself 
from  the  proper  custody ;  (2)  of  an  examined  copy  of  the  entry ;  (3)  of 
a  copy  certified  by  the  person  to  whose  custody  the  original  is  intrusted. 

Entries  in  registers  of  burials  kept  under  tlie  Register  of  Burials 
Act,  1864,  27  &  28  Vict.  c.  97,  are  proved  by  the  production  of  the 
original  or  properly  certified  copies. 

Entries  in  non-parochial  registers  which  have  been  deposited  in  the 
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General  Eegister  House  under  3  &  4  Vict.  c.  92,  and  21  &  22  Vict.  c. 
25,  are,  by  the  Acts,  declared  to  be  there  in  proper  legal  custody,  and 
are  proved  (1)  by  production  of  the  original  by  the  Eegistrar-General 
(3  &  4  Vict.  c.  92,  s.  6);  (2)  by  extracts  purporting  to  be  stamped  with 
the  seal  of  the  Eegistrar-General's  Office,  and  describing  the  register 
from  which  they  are  taken  (3  &  4  Vict.  c.  92,  s.  9).  In  either  case, 
notice  of  intention  to  use  the  register  or  extract  must  be  given  in 
sufficient  time  to  enable  the  other  side  to  inspect  the  original  (3  &  4 
Vict.  c.  92,  ss.  10-16).  In  criminal  cases,  until  1851,  it  was  necessary  to 
produce  the  original  (3  &  4  Vict.  c.  92,  s,  17),  but  under  14  &  15  Vict, 
c.  99,  s.  14,  in  such  cases  the  entry  can  be  also  proved  (a)  by  an  examined 
copy,  or  (b)  by  a  copy  signed  and  certified  as  a  true  copy  by  the  officer 
to  whose  custody  the  original  is  intrusted,  i.e.  apparently  by  the  Eegistrar- 
General  (6  &  7  Will.  4,  c.  86,  s.  14). 

Where  the  death  purports  to  have  been  registered  over  three  months 
after  its  date,  the  certificate  must  be  certified,  if  within  twelve  months 
of  the  date,  by  the  superintendent  registrar  as  well  as  the  district  registrar ; 
if  over  twelve  months  thereafter,  must  purport  to  be  signed  by  the 
Eegistrar-General  (37  &  38  Vict.  c.  88,  s.  38). 

Entries  in  registers  of  deaths  kept  under  the  Births  and  Deaths 
Eegistration  Acts  are  proved  by  production  (1)  of  the  original  register 
from  the  proper  custody,  i.e.  the  General  Eegister  House  or  the  office  of 
the  registrar  of  the  district  to  which  the  book  relates ;  (2)  of  a  certified 
copy,  purporting  to  be  sealed  or  stamped  with  the  seal  of  the  General 
Eegister  Office  (6  &  7  Will.  iv.  c.  86,  s.  38),  of  a  copy  certified  by  a 
district  registrar,  coupled  with  a  certificate  that  the  original  register  is 
in  his  lawful  custody  (14  &  15  Vict.  c.  99,  s.  14;  B.  v.  Weaver,  1873, 
L.  E.  2  C.  C.  E.  85).  But  the  entry  is  valueless  in  evidence  unless  it 
purports  (a)  to  be  signed  by  a  person  professing  to  be  the  informant,  and 
to  be  a  person  required  by  law  to  give  information  of  death,  or  (b)  to  be 
made  on  a  coroner's  certificate,  or  (c)  to  be  made  in  pursuance  of  the 
statute  law  as  to  the  registration  of  deaths  occurring  at  sea  (37  &  38 
Vict.  c.  88,  s.  38 ;  57  &  58  Vict.  c.  60,  s.  254).  See  Death,  Eegistra- 
tion OF. 

Proof  of  death  of  a  seaman  on  a  ship  in  the  Eoyal  Navy  may  be 
given  by  producing  the  muster  books  of  the  navy  office,  with  the  entry 
D.  D.  (Discharged  Dead)  against  the  name  of  the  deceased,  and  the 
authentication  of  the  clerk  who  signed  it  {R.  v.  HJiodes,  1742,  Leach,  23 ; 
Taylor,  10th  ed.,  s.  1776). 

Entries  of  the  fact  of  a  burial  in  books  of  the  Church  of  England  are, 
as  public  documents,  proved  either  by  verified  copies  (52  Geo.  iii.  c.  146, 
ss.  6,  7),  or  by  examined  copies,  or  by  production  of  the  original  entries 
from  the  proper  custody. 

As  to  certified  copies  of  entries  of  deaths  purporting  to  be  sealed  or 
stamped  with  the  seal  of  the  office  of  the  Eegistrar-General,  see  14  & 
15  Vict.  c.  99,  s.  14;  Taylor,  10th  ed.,  ss.  1599,  1600,  and  Evidence 
(Public  Documents). 

Entries  in  registers  of  deaths  or  burials  are  primd  facie  but  not  con- 
clusive evidence  of  the  fact  of  the  death  recorded,  and  the  other  details 
required  by  law  to  be  recorded,  subject  to  identification  of  the  person 
entered  as  dead  or  buried  with  the  person  whose  death  is  in  question. 
Thus,  in  In  the  Estate  of  Mary  Goodrich,  [1904]  P.  138,  it  was  held  that 
a  certified  copy  of  an  entry  in  a  register  (of  a  birth)  made  pursuant  to 
6  &  7  Will.  4,  c.  86,  was  evidence,  not  only  of  the  fact  of  birth,  but  of 
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the  actual  date.  In  re  Wintk,  1870,  L.  R.  9  Eq.  373,  was  disapproved. 
(See  Taylor,  10th  ed.,  ss.  1775,  1776.) 

A  grant  of  letters  of  administration  is  not  conclusive  in  any  but  the 
granting  Court  that  the  intestate  is  dead  (Taylor,  10th  ed.,  s.  1677), 
though  it  may  raise  a  strong  presumption  of  death  {In  re  Sj^oiccley, 
[1892]  P.  255). 

Deaths  outside  Englaiul  and  Wales. — Deaths  outside  England  and 
Wales  and  not  on  a  British  ship,  are  proved  either  by  primary  evidence 
or  by  production  of  the  originals  or  certified  extracts  of  entries  kept 
under  public  authority,  if  the  entries  relate  to  matters  properly  and 
regularly  recorded  in  the  original  document  {Lyell  v.  Kennedy,  1889,  14 
App.  Gas.  437).  Wliere  the  original  cannot  lawfully  be  removed  from 
the  country  under  whose  laws  it  is  kept,  the  extract  is  admissible. 
Prior  to  the  admission  of  the  original  or  extract,  the  law  of  the  country 
must  be  proved  as  matter  of  fact. 

Deaths  in  Ireland  and  Scotlaml. — Entries  in  Scotch  registers  of  death 
within  17  &  18  Vict.  c.  80,  s.  58,  are  proveable  by  certified  extracts, 
subject,  apparently,  to  authentication  of  the  signature  and  ofticial 
character  of  the  certifying  person  (Taylor,  10th  ed.,  1601/1.,  p.  1154),  and 
entries  in  Irish  registers  in  a  similar  way  (26  &  27  Vict.  c.  11,  s.  5). 

Deaths  registered  in  Scotland  under  17  &  18  Vict.  c.  80,  s.  58,  may 
be  proved  in  England  by  certified  extracts  from  the  register  duly 
autlienticated,  subject,  apparently,  to  authentication  of  the  signature 
an<l  official  character  of  the  person  certifying  (Taylor,  10th  ed.,  vol.  ii. 
p.  1154). 

Presvmptive  Proof. — Where  neither  direct  nor  collateral  proof  of 
death  is  available,  presumptive  proof  is  admissible  (Best  on  Evidence, 
7th  ed.,  8.  409;  Taylor,  10th  ed.,  s.  198).  There  is  not  in  England  any 
common  law  or  statutory  limit  to  the  presumption  of  the  continuance 
of  life  ;  but  apparently  on  the  analogy  of  the  statutes  as  to  bigamy  and 
leases  for  lives  (1  Jac.  i.  c.  11,  s.  2 ;  19  Car.  II.  c.  6,  s.  2  ;  24  &  25  Vict, 
c.  100,  s.  57),  the  rule  has  l>een  adopted  that*"  absence  for  seven  years 
creates  a  presumption  of  death.  In  Scotland  the  presumption  is  statutory 
(54  &  55  Vict.  c.  29).  Where  a  person  has  disappeared,  and  no  clue  to 
his  whereabouts  is  obtainable,  it  is  frequently  necessary  for  the  purjxjses 
of  bigamy  cases  {R.  v.  Tolson,  1889,  23  Q.  B.  I).  168),  or  succession  to 
property,  or  claims  on  life  insurance  policies,  to*  substitute  presumption 
for  direct  unequivocal  proof  of  death.  As  a  general  rule,  the  presump- 
tion that  a  person  who  has  disappeared  is  dead  does  not  arise  until  the 
lapse  of  seven  years  since  he  was  last  seen  or  heard  of.  But  after  the 
lapse  of  that  period  there  is  a  right  to  look  back  and  inquire  into  all  the 
circumstances,  in  order  to  see  whether  the  death  can,  with  reasonable 
probability,  be  presumed  to  have  occurred  sooner  {Hiekman  v.  Upsall, 
1876,  4  Ch.  D.  144  ;  Rhmle.'i  v.  RJuHles,  1887,  36  Ch.  D.  586).  In  other 
words,  there  is  no  presumption  that  the  person  died  on  the  last  or  any 
prior  day  of  the  seven  years  {Nepean  v.  Doe,  1837,  2  Mee.  &  W.  894), 
aiul  the  burden  of  proving  that  he  died  on  any  particular  day  falls  on 
the  person  who  claims  a  right  for  the  support  whereof  such  proof  is 
essential  {In  re  Fhe7ies  Tmsts,  1869,  L.  Ii.  5  Ch.  139  ;  cp.  Gibson  v.  Hall, 
[1905],  2  Ch.  181).  Thus  where  a  legatee  has  not  been  heard  of  for 
seven  years,  the  persons  claiming  under  him  the  benefit  of  the  legacy 
must  prove  that  he  survived  the  testator  (/«  re  Lewes  Trusts,  1870,  L.  R. 
6  Ch.  356). 

Where  a  peraon  is  proved  to  have  been  alive  and  in  good  health  at  a 
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given  date,  there  is  no  presvmiption  in  law  in  favour  of  the  continuance 
of  life,  but  it  may  be  legitimately  inferred  as  a  fact  that  the  person  lived 
some  time  longer  {Gibson  v.  Hall,  supra). 

Where  a  settlement  inter  vivos  contains  {inter  alia)  provisions  in 
favour  of  a  named  person,  there  is  a  presumption  in  favour  of  his  having 
been  alive  at  the  date  of  the  settlement,  which  must  be  displaced  by 
proof  by  the  settlor  or  his  representatives  if  they  seek  to  set  up  a 
resulting  trust  {In  re  Corhishleys  Trusts,  1880,  14  Ch.  D.  846). 

Where  several  persons  perish  by  a  common  calamity,  the  English  law 
does  not,  as  do  continental  systems,  adopt  any  presumption  of  survivor- 
ship or  contemporaneous  death  on  the  ground  of  age  or  sex,  but  has 
recourse  to  the  evidence  of  fact,  if  any  is  available,  and  if  there  be  none, 
treats  the  question  as  insoluble  (see  Winrj  v.  Anqrave,  1860,  8  H.  L.  183  ; 
30  L.  J.  Ch.  65 ;  In  re  Alston,  [1892]  P."  142  ;  In  re  Beynon,  [1901]  P. 
141 ;  Best  on  Evidence,  10th  ed.,  s.  410  ;  Taylor,  10th  ed.^  s.  202). 

Where  persons  disappear  under  circumstances  creating  a  strong  pro- 
bability of  death,  the  Court,  for  the  purpose  of  granting  probate  or  letters 
of  administration,  does  not  await  the  lapse  of  seven  years.  Thus  where 
a  ship  is  missing  under  such  circumstances  as  lead  to  the  inference — a 
strong  if  not  irresistible  inference — of  loss  with  all  hands  and  passengers, 
the  Court  will  act  on  such  inference  {In  re  Alston,  [1892]  P.  142 ;  cp.  In 
re  Mattheivs,  [1898]  P.  17,  when  the  supposed  deceased,  who  was  seventy- 
three  years  of  age,  had  disappeared ;  and  In  re  Winstone,  ibid.,  143),  in 
so  doing  following  the  presumption  of  maritime  law  as  to  ship  and  cargo 
(Taylor,  10th  ed.,  s.  204).  On  an  application  for  leave  to  presume  the 
death  of  a  person  who  has  disappeared,  an  affidavit  of  belief  that  the 
death  occurred  at  or  after  the  alleged  date  is  required  {I71  re  Hurhton, 
[1898]  P.  27). 

[Authorities. — All  the  principal  authorities  are  cited  in  the  text.] 


FORM. 

Affidavit  to  prove  Death  and  Identification. 

I  was  well  acquainted  with  the  said  A.  B.  (or  said  defendant,  w  as 
may  be).  He  is  the  same  person  as  A.  B,,  the  certificate  of  whose  death 
is  now  produced  and  shown  to  me,  marked  F.  D. 


Death,  Registration  of.— Under  the  Baptismal  and 
Burial  Registers  Act,  1812  (52  Geo.  iii.  c.  146),  steps  were  taken  to 
prescribe  the  form  and  ensure  the  preservation  of  registers  of  burials 
solemnised  according  to  the  rites  of  the  Church  of  England.  These 
registers  are  kept  by,  and  are  under  the  control  of,  the  incumbent  of 
the  parish,  or  the  person  appointed  by  him,  and  do  not  pass  to  Parish 
Councils  under  the  Local  Government  Act,  1894.  An  iron  chest  must 
be  provided  for  their  deposit  (52  Geo.  iii.  c.  146,  s.  5),  and  copies  of 
the  entries  of  each  year  must  he  transmitted  to  the  diocesan  register 
(ss.  6,  7). 

It  was  not  until  1836  (6  &  7  Will.  iv.  c.  86)  that  registration  of 
deaths  was  made  a  civil  and  national  concern.     By  that  Act  the  union 
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was  substituted  for  the  parish  as  the  unit  of  registration,  and  the 
functions  of  registration  of  deaths  taken  away  from  the  parish  officers, 
ecclesiastical  and  civil.  The  general  scheme  of  registration  is  dealt  with 
under  Registrar-General. 

The  death,  and  cause  of  death,  of  every  person  dying  in  England  or 
Wales  after  December  31,  1874,  must  be  registered  (37  &  38  Vict.  c.  88, 
s.  9).  The  written  authority  of  the  Registrar-General  is  required  for 
registration  after  twelve  months  from  the  death  or  from  discovery  of 
the  corpse  (s.  15). 

Registration  is  effected  by  giving  information  to  the  registrar  of  the 
sub-district  in  which  the  death  took  place  or  the  body  was  found.  Where 
death  took  place  in  a  house,  the  primary  obligation  to  give  information 
rests  on  the  nearest  relatives  present  at  the  death  or  in  attendance  during 
the  last  illness,  or  in  default,  on  the  nearest  relative  dwelling  or  being 
in  the  sub-district,  or  in  default  of  relatives,  on  all  persons  present  at 
the  death  and  the  occupier  of  the  house  in  which  the  death  took  place, 
or  in  default  of  any  such  persons,  the  inmates  of  the  house  or  the  persons 
who  cause  the  body  to  be  buried. 

Where  the  death  does  not  take  place  in  a  house,  or  a  corpse  is  found 
elsewhere  than  in  a  house,  the  responsibility  to  give  information  falls 
(1)  on  every  relative  of  the  deceased  who  can  give  the  prescribed  par- 
ticulars ;  (2)  on  every  person  present  at  the  death ;  (3)  on  any  person 
finding  or  taking  charge  of  the  corpse. 

The  persons  liable  nmst,  within  five  days  next  after  that  of  death, 
give  the  registrar  information  of  the  particulars  required  to  be  registered, 
and  sign  the  register  in  the  registrar's  presence. 

The  period  for  registration  is  extended  to  fourteen  days,  wlien  a 
written  notice  of  occurrence  of  death,  with  a  medical  certificate  in  the 
prescribed  form  (s.  20),  is  delivered  to  the  registrar. 

The  registrar  can  register  at  any  time  before  the  end  of  a  year  from 
death  or  discovery  of  the  corpse,  and  for  this  pin-pose  make  a  requisition 
on  the  responsible  persons  for  the  nece8.sary  information  (s.  13). 

The  registration  is  gratuitous,  unless  the  registrar  has,  under  written 
requisition,  to  attend  at  the  place  of  death  (not  being  a  public  institution) 
(s.  14). 

When  the  deceased  was  attended  by  a  qualified  medical  practitioner 
during  his  laist  illness,  the  medical  man  must  certify  on  the  prescribed 
form  his  opinion  as  to  the  cause  of  death,  and  give  it  to  the  person 
required  to  inform  as  to  death,  who  nmst  under  penalty  give  it  to  the 
registrar  (s.  20).  This,  of  course,  does  not  require  a  doctor  to  certify  a 
cause  unless  he  really  Ijelieves  he  can  do  so.  If  the  certificate  contains 
statements  of  a  defamatory  character  it  is  privileged,  but  if  malicious, 
exposes  the  doctor  to  an  action. 

If  a  medical  man  knows  the  cause  of  death  he  must  certify  the  same, 
even  though  the  Act  allows  him  no  fee  for  doing  so.  Medical  men 
usually  charge  a  small  fee  for  supplying  such  certificates,  but,  as  they 
are  required  to  perform  this  duty  by  the  Act,  it  is  very  doubtful  if,  on 
dispute,  such  fees  can  be  recovered. 

It  must  be  remembered  that  a  medical  certificate  is  useless  unless 
signed  by  a  fully  qualified  medical  man,  who  of  his  own  knowledge  can 
certify  the  cause  of  death.  A  certificate  signed  by  a  medical  man  wlio 
has  never  seen  a  patient,  but  who  acts  on  the  information  given  him  by 
an  unqualified  assistant,  is  entirely  out  of  order,  and  should  never  be 
given. 


382 


DE  BENE  ESSE 


Where  no  medical  certificate  of  death  is  tendered  to  a  registrar,  it  is 
his  duty  to  make  inquiries  as  to  whether  the  deceased  was  attended  by 
a  medical  man,  and,  if  so,  to  ascertain  why  no  certificate  has  been  given, 
with  a  view  to  seeing  whether  the  coroner's  intervention  is  necessary. 

As  to  the  duties  of  coroners  in  regard  to  registration,  see  Coroner, 
Vol.  III.  p.  692. 

Except  on  a  coroner's  authority,  it  is  as  a  general  rule  illegal  to  bury 
a  corpse  without  production  of  a  certificate  that  the  registrar  has  regis- 
tered or  received  the  proper  written  notice  of  death ;  and  persons  who 
bury  or  perform  funeral  rites  over  a  corpse  without  a  coroner's  authority 
or  registrar's  certificate,  must,  under  penalty,  notify  the  registrar  within 
seven  days  of  their  action  (s.  17). 

The  registration  of  deaths  on  public  ships  is  regulated  by  sec.  37  of 
the  Act,  and  of  deaths  on  merchant  vessels  by  sec.  254  of  the  Merchant 
Shipping  Act,  1894,  57  &  58  Yict.  c.  60. 

Failure  to  give  information  of  death,  or  to  comply  with  the  registrar's 
requisitions,  entails  a  penalty  not  exceeding  forty  shillings,  summarily 
recoverable  (37  &  38  Vict.  c.  88,  s.  39) ;  and  making  false  statements  and 
certificates,  or  forging  or  falsifying  them,  is  punishable,  either  summarily, 
within  six  months  of  the  offence,  or  on  indictment,  within  three  years  of 
the  offence  (ss.  40,  46).  Sec.  36  of  the  Forgery  Act,  1861,  makes  it  felony 
to  tamper  with  the  register,  in  a  number  of  ways  there  specified  at  length. 
As  to  the  use  of  the  register  in  evidence,  see  Death,  Proof  of. 

DC  bene  esse. — "To  take  or  do  anything  de  bene  esse  is  to 
accept  or  allow  it  as  well  done  for  the  present ;  but,  when  it  comes  to 
be  more  fully  examined  or  tried,  to  stand  or  fall  according  to  the  merit 
of  the  thing  in  its  own  nature  "  (Jacob,  Lmv  Diet.,  s.v.  De  bene  esse).  In 
modern  times  it  has  been  used  chiefly  with  reference  to  the  examination 
of  old,  infirm,  etc.,  witnesses  out  of  Court.    See  Commission,  Evidence  on. 
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Definition. — Although  the  instruments  called  debentures  may  be 
described  with  comparative  ease,  a  judicial  definition  of  a  debenture — or 
at  any  rate  an  accurate  one — has  not  yet  been  obtained,  and  is  perhaps 
not  urgently  required.  Of  course,  the  word  "  debenture "  imports  an 
acknowledgment  of  a  debt;  see  the  note  (p.  264)  to  Levy  v.  Abercorris 
Slate  and  Slab  Co.,  1887,  37  Ch.  D.  260,  and  the  judgments  of  Chitty,  J., 
in  that  case,  and  in  Edmonds  v.  Bl'aina  Furnaces  Co.,  1887,  36  Ch.  D. 
215.  But  a  mere  acknowledgment  of  a  debt  does  not  satisfy  a  lawyer's 
or  a  commercial  man's  idea  of  what  a  debenture  is.  He  associates  the 
term  with  a  company  of  some  kind,  and  most  debentures  are  securities 
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given  hy  companies;  but  debentures  are  often  granted  by  clubs,  and 
occasionally  by  individuals.  The  word  "  debenture  "  occurs  in  English 
statutes  of  1472,  1475,  1649,  1710,  in  the  Stamp  Acts,  1870  (schedule) 
and  1891  (schedule),  the  Bills  of  Sale  Act,  1882,  s.  17,  the  Directors' 
Liability  Act,  1890;  the  Companies  (Winding-up)  Act,  1890,  s.  4;  and 
the  Companies  Act,  1900 ;  and  doubts  as  to  the  meaning  of  the  term  in 
some  of  these  enactments  have  given  rise  to  several  judicial  decisions. 
The  instrument  often  is,  but  need  not  be,  under  seal  (British  India  Steam 
NavigaHon  Co.  v.  Coin.  Inland  Revenue,  1881,  7  Q.  B.  D.  165).  It  is 
generally,  on  the  face  of  it,  called  a  debenture ;  but  this  was  not  neces- 
sary, even  to  bring  the  document  within  the  class  of  instruments 
excepted  from  the  operation  of  the  Bills  of  Sale  Acts  {Levy  v.  Abercoi-ris 
Co.,  sup'a)  ;  and  the  use  of  the  word  is  not  conclusive  {Speyer  Brothers 
V.  Com.  Inland  Revenue,  infra).  It  is  generally  one  of  a  scries  of  like 
instruments,  but  is  not  necessarily  so,  for  a  single  debenture  is  not 
unusual  (see  Robson  v.  Smith,  [1895]  1  Ch.  118;  3  Palmer,  9th  ed.,  3). 
An  obligation  or  covenant  to  pay  is  generally  imported  {Edmomh  v. 
Blaina  Furnaces  Co.,  sujrra),  and  the  debenture  generally  contains  a 
charge  on  some  or  all  of  the  property  of  the  company,  being  often 
further  secured  by  a  trust-deed  (3  Palmer,  75).  But  unsecured  deben- 
tures are  still  held  in  great  numbers  by  Scotclmien  (3  Palmer,  4),  and 
to  a  small  extent  by  Americans.  (See  Amekicax  Securities.)  It  has 
been  held  that  a  trust-deed  to  cover  debentures  is  a  debenture  within 
the  Bills  of  Sale  Act,  1882  (see  Richards  v.  Kidderminster  Overseers, 
[1896]  2  Ch.  212,  221),  but  the  point  is  now  immaterial.  A  debenture 
containing  a  charge  is  properly  described  as  a  "mortgage  debenture" 
{British  India  Co.  v.  Com.  Inland  Revenue,  supra). 

But  even  where  no  security  other  tlian  a  promise  to  pay  is  given  by 
an  instrument,  but  the  instrument  is  described  on  the  face  of  it  as  a 
"  debenture,"  it  is  a  debenture  for  stamping  purposes  {ibul. ;  and  see 
Speyer  Brothers  v.  Covi.  Inland  Revenue,  [1906]  1  K.  B.  318;  [1907] 
1  K.  B.  246). 

Power  to  borrow  on  Debentures. — Even  if  the  memorandum  of  associa- 
tion of  a  company  contains  no  express  authority  to  issue  debentures,  a 
power  therein,  express  or  implied,  to  borrow  money  enables  it  to  borrow 
on  debentures  payable  at  a  Jijxd  time,  and  Mr.  Palmer  contends  with 
some  force  that  in  such  a  case  debentures  to  bearer  and  perpetual  deben- 
tures may  lawfully  be  issued  (3  Palmer,  46,  47). 

As  to  perpetual  or  irredeemable  debenture-stock,  wliich  seems  to  be, 
in  the  case  of  companies  under  the  Companies  Acts,  stock  that  is  irre- 
deemable only  in  the  sense  that  the  company  cannot  redeem  it  at  its 
option  except  under  circumstances,  one  of  which  is  winding  up  (see 
3  Palmer,  8;  In  re  Smdhei-n  Brazilian,  &c.,  Co.,  [1905]  2  Ch.  78). 

Charging  uncalled  Capital. — But  authority  to  borrow  on  a  charge  of 
the  company's  uncalled  capital  is  not  so  readily  assumed.  To  authorise 
such  a  charge  there  must  be  a  power  either  in  the  memorandum  of 
association  or  the  articles  of  association,  and  a  power  in  the  articles  is 
sufficient,  although  the  memorandum  is  silent  {Jackson  v.  Rainford  Coal 
Co.,  [1896]  2  Ch.  340),  but  such  a  power  is  of  no  avail  if  it  is  inconsistent 
with  the  memorandum.  Where  so  authorised  a  charge  on  uncalled 
capital  is  perfectly  valid  {In  re  Plicenix  Bessemer  Steel  Co.,  1875,  44 
L.  J.  Ch.  683 ;  In  re  Pylc  Works,  1890,  44  Ch.  D.  534;  Neiotmi  v.  Anglo- 
Australian  Investment  Co.,  [1895]  A.  C.  244);  but  although,  having 
regard  to  the  case  last  cited,  there  might  at  one  time  have  been  room 
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for  doubting  the  dictum  of  Lindley,  L. J.,  in  In  re  Pyle  Works,  supra,  that 
capital  which,  under  sec.  5  of  the  Companies  Act,  1879,  42  &  43  Vict, 
c.  76,  is  not  "  capable  of  being  called  up,  except  in  the  event  of  and  for 
the  purposes  of  the  company  being  wound  up,"  cannot  be  validly 
charged,  the  Court  of  Appeal  has  since  decided  that  the  company  cannot 
create  an  effective  charge  on  such  reserve  capital  {In  re  May  fair  Property 
Co.,  [1898]  2  Ch.  28).  The  authority  to  borrow  need  not  expressly  refer 
to  uncalled  capital.  The  following  powers  extend  to  authorise  such  a 
charge :  "  to  mortgage  ...  all  or  any  part  of  the  company's  properties 
and  rights  "  {Howard  v.  Patent  Ivory  Manufacturing  Co.,  1888,  38  Ch.  D. 
156);  "to  receive  money  .  .  .  upon  any  security  of  the  company,  or 
upon  the  security  of  any  property  of  the  company "  {Newton  v.  Anglo- 
Australian  Investment  Co.,  supra) ;  to  borrow  upon  mortgage  of  the  com- 
pany's freeholds,  and  "  other  property  and  effects  "  for  the  time  being,  or 
upon  its  bonds  or  debenture  notes,  or  "  in  such  other  manner  as  the 
company  may  determine  "  {Jackson  v.  Bainford  Coal  Co.,  uhi  supra).  And 
where  the  memorandum  and  articles  are  silent,  the  latter  may  by  special 
resolution  be  altered  so  as  to  enable  the  company  to  charge  its  uncalled 
capital  {ibid.). 

When  the  power  exists,  care  must  be  taken  that  it  is  duly  exercised, 
and  the  uncalled  capital  should  be  actually  mentioned  in  the  charge ;  a 
charge  on  "  the  undertaking  and  all  the  property  whatsoever  and  where- 
soever, both  present  and  future,"  will  not  include  uncalled  capital 
{Streathavi  and  General  Estates  Co.,  [1897]  1  Ch.  15);  approved  by  the 
Court  of  Appeal  in  In  re  Russian  Spratts  Patent,  Ltd.,  [1898]  2  Ch.  149, 
where  it  was  held  that  debentures  charging  the  undertaking  of  the 
company  "  and  all  the  property  to  which  it  now  is  or  shall  at  any  time 
hereafter  become  entitled"  did  not  create  a  charge  on  the  uncalled 
capital. 

Wliat  is  Borrowing. — A  company  may  borrow  by  overdrawing  its 
banking  account  {Cunliffe,  Brooks  &  Co.  v.  Blackburn,  etc..  Society,  1884, 
9  App.  Cas.  857,  865),  and  its  debentures  are  not  invalidated  by  their 
being  given  in  part  payment  of  the  consideration,  payable  to  the  vendor 
of  the  property  which  it  is  formed  to  acquire  {Salomon  v.  Salomon  &  Co., 
[1896]  A.  C.  22). 

Time  for  Borrowing. — A  company  registered  after  December  31, 
1900,  which  invites  the  public  to  subscribe  for  its  shares,  is  by  sec.  6  of 
the  Companies  Act,  1900,  forbidden  to  "exercise  any  borrowing  powers" 
unless  it  has  complied  with  the  requirements  of  that  section  to  entitle  a 
company  to  commence  business ;  but  nothing  in  the  section  is  to  "  pre- 
vent the  simultaneous  offer  for  subscription  of  any  .  .  .  debentures  [as 
defined  by  sec.  30]  or  the  receipt  of  any  application."  Sub-sec.  5  imposes 
heavy  penalties  on  those  acting  in  contravention  of  the  section,  but  sub- 
sees.  6  and  7  provide  that  "  nothing  in  this  section  shall  apply  to  a  com- 
pany registered  before  the  commencement  of  the  Act"  (January  1, 
1901),  and  that  "  this  section  shall  not  apply  to  any  company  where 
there  is  no  invitation  to  the  public  to  subscribe  for  its  shares."  The 
result  is  that  a  private  company,  whenever  registered,  and  a  public  com- 
pany, if  registered  before  January  1,  1901,  can  borrow  at  any  time  after 
it  is  registered. 

Limit  as  to  Amount. — No  statutory  limit  is  imposed  as  to  the  amount 
which  may  be  borrowed,  but  the  articles  often  impose  such  a  limit,  and 
the  borrower  must  see  that  it  is  not  exceeded  {Chapleo  v.  Brunswick, 
etc.,  Society,  1881,  6  Q.  B.  D.  696,  715). 
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Irregularities. — But  although  he  is  bound  to  take  notice  of  the 
external  position  of  the  company,  and  scrutinise  its  memorandum  and 
articles,  deed  of  settlement,  or  incorporating  Act  {Makoney  v.  East 
Holyford  Co.,  1875,  L.  R.  7  H.  L.  869),  a  lender  to  a  company,  if  he 
knows  nothing  to  the  contrary,  has  a  right  to  assume  that  all  matters  of 
internal  management  have  been  complied  with  {Royal  Bi'Uish  Bank  v. 
Turquand,  1857,  6  El.  &  Bl.  327 ;  Couiifi/  Life  Amirance  Co.,  1870,  L.  \\. 
5  Ch.  288,  293 ;  Davies  v.  R.  Boltmi  &  Co.,  [1894]  3  Ch.  678).  And  he  is 
not  bound  1 1  inquire  into  the  purposes  for  which  the  money  is  intended 
to  be  applied ,  and  misapplication  of  the  money  does  not  avoid  the  loan 
in  the  absence  of  the  lender's  knowledge  of  the  intention  to  misapply  {In 
re  David  Payne  &  Co.,  [1904]  2  Ch.  60).  And  where  one  company  is 
lending  to  another,  and  the  personnel  of  the  directorate  of  each  is  to 
some  extent  the  same,  the  Court  is  slow  to  infer  notice  of  irregularities 
{Hampshire  Land  Co.,  [1896]  2  Ch.  743 ;  In  re  David  Payne  &  Co.,  .vupra} 
to  bearer. 

Prospectuses. — By  sec.  30  of  the  Companies  Act,  1900,  it  is  provided 
that  "  in  this  Act,  unless  the  context  otherwise  requires  .  .  .  tlie  ex- 
pression '  prospectus,'  means  any  prospectus,  notice,  circular,  advertise- 
ment or  otiier  invitation,  oft'ering  to  the  public  for  subscription  or 
purchase  any  shares  or  debentures  of  a  company  [and]  the  expression 
'  debenture '  includes  debenture  stock." 

Sec.  9  of  the  same  Act  relates  to  the  filing  of  prospectuses,  and  is 
as  follows : — 

(1.)  Every  prospectus  issued  by  or  on  behalf  of  a  company  or  in 
relation  to  any  intended  company  shall  be  dated,  and  that  date  shall, 
unless  the  contrary  be  proved,  be  taken  as  the  date  of  publication  of  the 
prospectus. 

(2.)  A  copy  of  every  such  prospectus  shall  be  signed  by  every  person 
who  is  named  therein  as  a  director  or  projx>sed  director  of  the  company, 
or  by  his  agent  authorised  in  writing,  and  shall  be  filed  with  the 
registrar  on  or  before  the  date  of  its  publication. 

(3.)  The  registrar  shall  not  register  any  prospectus  unless  it  is  so 
dated  and  signed.  No  prospectus  shall  be  issued  until  so  filed  for 
registration,  and  every  prospectus  shall  state  on  the  face  of  it  tliat  it 
has  been  so  filed. 

Sec.  10  states  the  painful  details  which  must  be  set  forth  in  a  pro- 
spectus as  above  defined,  and  is  as  follows : — 

(1.)  Every  prospectus  issued  by  or  on  behalf  of  a  company,  or  by  or 
on  behalf  of  any  person  who  is  or  has  been  engaged  or  interested  in  the 
formation  of  the  company,  must  state — 

(a)  the  contents  of  the  memorandum  of  association,  with  the  names, 
descriptions,  and  addresses  of  the  signatories,  and  the  number  of  shares 
subscribed  for  by  them  respectively;  and  the  number  of  founders'  or 
management  shares,  if  any,  and  the  nature  and  extent  of  the  interest  of 
the  holders  in  the  property  and  profits  of  the  company ;  and 

{h)  the  number  of  shares,  if  any,  fixed  by  the  articles  of  association 
as  the  qualification  of  a  director,  and  any  provision  in  the  articles  of 
association  as  to  the  remuneration  of  the  directors;  and 

(c)  the  names,  descriptions,  and  addresses  of  the  directors  or  proposed 
directors;  and 

{d)  the  minimum  subscription  on  which  the  directors  may  proceed 
to  allotment,  and  the  amount  payable  on  application  and  allotment  on 
each  share ;  and  in  the  case  of  a  second  or  subsequent  offer  of  shares, 
VOL.  IV.  25 
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the  amount  offered  for  subscription  on  each  previous  allotment,  and  the 
amount  actually  allotted ;  and  the  amount,  if  any,  paid  on  such  shares ; 
and 

(e)  the  number  and  amount  of  shares  and  debentures  issued,  or 
agreed  to  be  issued,  as  fully  or  partly  paid  up  otherwise  than  in  cash, 
and  in  the  latter  case  the  extent  to  which  they  are  so  paid  up,  and  in 
either  case  the  consideration  for  which  such  shares  or  debentures  have 
been  issued,  or  are  proposed  or  intended  to  be  issued ;  and 

(/)  the  names  and  addresses  of  the  vendors  of  any  property  pur- 
chased or  acquired  by  the  company,  or  proposed  so  to  be  purchased  or 
acquired,  which  is  to  be  paid  for  wholly  or  partly  out  of  the  proceeds 
of  the  issue  offered  for  subscription  by  the  prospectus,  or  the  purchase 
or  acquisition  of  which  has  not  been  completed  at  the  date  of  publica- 
tion of  the  prospectus,  and  the  amount  payable  in  cash,  shares  or 
debentures,  to  the  vendor,  and  where  there  is  more  than  one  separate 
vendor,  or  the  company  is  a  sub-purchaser,  the  amount  so  payable  to 
each  vendor ;  and 

(g)  the  amount  (if  any)  paid  or  payable  as  purchase-money  in  cash, 
shares,  or  debentures,  of  any  such  property  as  aforesaid,  specifying  the 
amount  payable  for  good- will ;  and 

(A)  the  amount  (if  any)  paid  or  payable  as  commission  for  subscrib- 
ing or  agreeing  to  subscribe,  or  procuring  or  agreeing  to  procure  sub- 
scriptions, for  any  shares  in  the  company,  or  the  rate  of  any  such 
commission;  and 

(i)  the  amount  or  estimated  amount  of  preliminary  expenses ;  and 
(j)  the  amount  paid  or  intended  to  be  paid  to  any  promoter,  and 
the  consideration  for  any  such  payment ;  and 

(k)  the  dates  of  and  parties  to  every  material  contract,  and  a  reason- 
able time  and  place  at  which  any  material  contract  or  a  copy  thereof 
may  be  inspected :  Provided  that  this  requirement  shall  not  apply  to  a 
contract  entered  into  in  the  ordinary  course  of  the  business  carried  on 
or  intended  to  be  carried  on  by  the  company,  or  to  any  contract  entered 
into  more  than  three  years  before  the  date  of  publication  of  the  pro- 
spectus; and 

(l)  the  names  and  addresses  of  the  auditors  (if  any)  of  the  company ; 
and 

(m)  full  particulars  of  the  nature  and  extent  of  the  interest  (if  any) 
of  every  director  in  the  promotion  of  or  in  the  property  proposed  to  be 
acquired  by  the  company,  with  a  statement  of  all  sums  paid  or  agreed 
to  be  paid  to  him  in  cash  or  shares  by  any  person  either  to  qualify  him 
as  a  director  or  otherwise  for  services  rendered  by  him  in  connection 
with  the  formation  of  the  company. 

(2.)  For  the  purposes  of  this  section  every  person  shall  be  deemed 
to  be  a  vendor  who  has  entered  into  any  contract,  absolute  or  con- 
ditional, for  the  sale  or  purchase,  or  for  any  option  of  purchase,  of  any 
property  to  be  acquired  by  the  company,  in  any  case  where — 

(a)  the  purchase-money  is  not  fully  paid  at  the  date  of  publication 
of  the  prospectus ;  or 

.  (b)  the  purchase-money  is  to  be  paid  or  satisfied  wholly  or  in  part 
out  of  the  proceeds  of  the  issue  offered  for  subscription  by  the  pro- 
spectus; or 

(c)  the  contract  depends  for  its  validity  or  fulfilment  on  the  result 
of  such  issue. 

(3.)  Where  any  of  the  property  to  be  acquired  by  the  company  is  to 
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Ije  taken  on  lease,  this  section  shall  apply  as  if  the  expression  "  vendor  " 
included  the  lessor,  and  the  expression  "  purchase-money  "  included  the 
consideration  for  the  lease,  and  the  expression  "  sub-purchaser  "  included 
a  sub-lessee. 

(4.)  This  section  shall  not  apply  to  a  circular  or  notice  inviting 
existing  members  or  debenture  holders  of  a  company  to  subscribe  for 
further  shares  or  debentures,  but,  subject  as  aforesaid,  this  section  shall 
apply  to  any  prospectus  whether  issued  on  or  with  reference  to  the 
formation  of  a  company  or  subsequently:  Provided  that — 

(a)  the  requirements  as  to  the  memorandum  of  association,  and  the 
qualification,  remuneration,  and  interest  of  directors,  the  names,  descrip- 
tions, and  addresses  of  directors  or  proposed  directors,  and  the  amount 
or  estimated  amount  of  preliminary  expenses,  shall  not  apply  in  the 
case  of  a  prospectus  published  more  than  one  year  after  the  date  at 
which  the  company  is  entitled  to  commence  business ;  and 

(b)  in  the  case  of  a  prospectus  published  more  than  one  year  after 
the  date  at  which  the  company  is  entitled  to  commence  business,  the 
obligation  to  disclose  all  material  contracts  shall  be  limited  to  a  period 
of  two  years  immediately  preceding  the  publication  of  the  prospectus. 

(5.)  Any  condition  requiring  or  binding  any  applicant  for  shares  or 
debentures  to  waive  compliance  with  any  requirement  of  this  section,  or 
purporting  to  affect  him  with  notice  of  any  contract,  document  or 
matter  not  specifically  referred  to  in  the  prospectus,  shall  be  void. 

(6.)  Where  any  such  prospectus  as  is  mentioned  in  this  section  is 
publislied  as  a  newspaper  advertisement,  it  shall  not  be  necessary  to 
specify  the  contents  of  the  memorandum  of  association  or  the  signatories 
thereto,  and  the  number  of  shares  sul^scril^ed  for  by  them. 

(7.)  In  the  event  of  non-compliance  with  any  of  the  requirements  of 
this  section,  a  director  or  other  person  responsible  for  the  prospectus 
shall  not  incur  any  liability  by  reason  of  the  non-compliance,  if  he 
proves  that — 

(a)  as  regards  any  matter  not  diselosed,  he  was  not  cognisant 
thereof;  or 

(b)  the  non-compliance  arose  from  an  honest  mistake  of  fact  on  his 
part. 

Provided  that,  in  the  event  of  non-compliance  with  the  requirements 
contained  in  paragraph  (m)  of  sub-section  (1)  of  this  section,  no  director 
or  other  person  shall  incur  any  liability  in  respect  of  such  non-compli- 
ance imless  it  be  proved  that  he  had  knowledge  of  the  matters  not 
disclosed. 

(8.)  Nothing  in  this  section  shall  limit  or  diminish  any  liability 
which  any  person  may  incur  under  the  general  law  apart  from  this 
section. 

Sec.  11  provides  that  "a  company  shall  not,  prior  to  the  statutory 
meeting,  vary  the  terms  of  a  contract  referred  to  in  the  prospectus, 
except  subject  to  the  approval  of  the  statutory  meeting." 

The  remedies  reserved  by  subs.  8  of  sec.  10  are : — 

(ft)  An  action  for  rescission  on  the  ground  of  the  prospectus  contain- 
ing misrepresentations,  material,  but  not  necessarily  frautiulent. 

(6)  An  action  of  deceit  for  damages  in  respect  of  fraudulent  state- 
ments (see  Demj  v.  Peek,  1889,  14  App.  Cas.  337). 

(c)  An  action  for  damages,  for  misstatements,  not  necessarily  fraudu- 
lent, against  directors  and  others,  under  the  Directors'  Liability  Act,  1890. 

Contract  to  Take  or  Issue  Debentures. — A  contract  to  take  debentures 
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is  a  contract  to  lend  the  company  money  for  a  specified  period,  and 
cannot  be  enforced  by  specific  performance;  but  damages  may  be 
recovered  by  the  company  for  breach  of  the  contract,  and  the  damages 
may  be  nominal  or  substantial,  the  burden  of  proving  the  amount  of  loss 
resting  on  the  plaintiff  {South  African  Territm'ies,  Ltd.,  v.  Wallington, 
[1898]  A.  C.  309). 

On  the  other  hand,  where  a  company  borrows  moneys  on  the  terms 
that  it  will,  when  called  upon,  give  the  lenders  debentures  as  security, 
there  is  (subject  to  the  law  as  to  fraudulent  preference)  a  good  security 
{In  re  Queensland  Land  and  Coal  Co.,  [1894]  3  Ch.  181 ;  Pegge  v.  Neath 
and  District  Tramioays  Co,  [1898]  1  Ch.  183 ;  Simultaneous  Colour 
Printing  Syoidicate,  [1901]  1  K.  B.  771).  But,  now  that  registration  is 
required  under  the  Companies  Act,  1900  (see  infra),  the  lender  may,  if 
he  abstains  from  taking  debentures  until  the  eve  of  winding-up,  be  liable 
to  have  the  debentures  set  aside  as  a  fraudulent  preference  {In  re  JacJc- 
son  &  Bassford,  Ltd.,  [1906],  2  Ch.  467. 

Debentures  taken  hy  Vendor  of  a  Btisiness  to  a  Cortipany. — It  is  in 
general  lawful  for  a  trader,  on  selling  his  solvent  business  to  a  company, 
although  consisting  only  of  himself  and  members  of  his  family,  to  stipu- 
late for  the  satisfaction  of  the  whole  or  part  of  the  purchase-money  by 
the  issue  of  debentures  charged  on  all  the  company's  assets  {Salomon  v. 
Salomon  &  Co.,  [1897]  A.  C.  22).  As  to  the  effect  of  selling  an  insolvent 
business  for  debentures,  see  In  re  Slohodinshj,  [1903]  2  K.  B.  17. 

Joint  Debentures  by  Two  or  More  Companies. — Where  two  or  more 
companies  to  secure  a  joint  loan  join  in  giving  debentures,  each  of  which 
charges  the  assets  of  all,  the  transaction  is  lUtra  vires  so  far  as  a  charge 
is  given  on  one  company's  assets  to  secure  moneys  lent  to  the  other 
companies,  but  the  charge  is  good  on  the  assets  of  each  of  the  companies 
to  the  extent  of  the  moneys  actually  received  by  that  company  {In  re 
Johnston  Foreign  Patents  Co.,  [1904]  2  Ch.  234). 

Issuing  at  a  Discount. — A  company  registered  under  the  Companies 
Acts,  and  having  power  to  borrow  on  debentures,  may  lawfully  issue 
debentures  at  a  discount,  at  any  rate  when  it  cannot  get  par  value  for 
them  {Campbell's  Case,  4  Ch.  D.  470 ;  In  re  Anglo-Danubian,  etc.,  Co., 
L.  R  20  Eq.  339).  And  a  director  who  takes  some  of  the  debentures  at 
the  same  rate  of  discount  as  that  allowed  to  other  persons  is  not  liable 
to  return  the  discount  {Campbell's  Case,  siqjra).  But  a  company  cannot 
lawfully  enter  into  a  scheme  for  issuing  debentures  at  a  discount  which 
are  exchangeable  at  the  holder's  option  for  paid-up  shares  in  the  company 
of  the  same  amount  as  the  face  value  of  his  debentures,  inasmuch  as 
such  a  scheme  is  capable  of  being  used  as  a  means  of  issuing  shares  at 
a  discount  {Moseley  v.  Koffyfontein  Mines,  Ltd.,  [1904]  2  Ch.  108). 

Negotiability. — Debentures  can  be  so  framed  as  to  be  negotiable  free 
from  equities.  The  usage  of  the  mercantile  world  and  the  Stock  Exchange 
to  treat  such  debentures  as  negotiable  instruments  is  now  recognised  by 
the  Courts  {Bechuanaland  Exploration  Co.  v.  London  Trading  Bank,  [1898] 
2  Q.  B.  658 ;  Edelstein  v.  Schuler  &  Co.  [1902],  2  K.  B.  144). 

Modern  Form  of  a  Company  Debenture. — A  definition  being  impractic- 
able, it  may  be  useful  to  shortly  describe  an  ordinary  limited  company's 
debenture  in  a  form  which  has  met  with  approval. 

The  instrument  is  under  the  seal  of  the  company,  and  on  the  face  of 
it  contains  a  covenant  to  pay  principal  and  interest,  a  charge  on  all  or 
some  of  the  property  of  the  company,  and  a  statement  that  it  is  issued 
subject  to  the  conditions  endorsed  upon  it.     These  conditions  vary  with 
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circumstances,  but,  taking  a  form  which  is  a  fair  sample,  the  conditions 
state  that  the  debenture  is  one  of  a  series  of  a  certain  limited  number, 
each  for  a  like  amount  of  principal,  that  all  those  of  the  series  rank  imri 
2yassi(,  as  a  first  charge,  and  that  such  charge  (except  as  regards  the 
property  included  in  the  trust-deed,  if  any)  is  to  be  a  "  floating  security  " 
(a  term  which  is  explained  below),  but  so  that  the  company  is  not  to 
create  any  charge  in  priority  on  certain  property — ^generally  its  freeholds 
and  leaseholds.  Provision  is  also  made  for  registration  of  the  debentures, 
the  non-recognition  of  equities  (as  to  which  see  In  re  Got/  t&  Co.,  [1900] 
2  Ch.  149),  transfers,  payment  of  interest  by  warrant,  the  requirements 
to  be  observed  in  case  of  joint  holders,  acceleration  of  payment  of  prin- 
cipal in  certain  events,  c.y,  falling  into  arrear  as  to  interest,  and  winding- 
up,  facility  as  to  the  service  of  notices,  and  the  time  and  mode  of  repay- 
ment of  the  principal  moneys  secured.  Tower  is  also  given  to  appoint  a 
receiver,  his  powers  being  defined  and  provision  l)eing  made  as  to  the 
disposal  of  the  moneys  which  come  to  his  hands.  A  "  majority  clause  " 
is  inserted  in  well  drawn  debentures  of  a  series,  enabling  a  defined 
majority  of  the  holders  to  consent  to  those  compromises  and  arrange- 
ments with  the  company  which  are  so  frequently  advisable  when  a 
change  occurs  in  its  circumstances. 

Sjtedal  Circiwistaiiccs. — It  has  l)een  pointed  out  already  that  the 
conditions  vary  in  different  cases.  For  instance,  when  there  is  a  trust- 
deed,  some  reference  to  it  is  advisal)le,  and  many  of  the  conditions  find 
a  place  rather  in  the  deed  than  in  the  deljentures.  The  modern  deljen- 
ture  trust-deed  is  a  most  lengthy  and  elaborate  instrument.  As  to 
adequately  proving  for  the  remuneration  of  the  trustees  of  such  a 
deed,  see  In  re  Acdat,  Ltd.,  1902,  W.  N.  1G4;  Palmer's  Decoratiruf  and 
Furnuhinff  Co.,  [1904]  2  Ch.  743 ;  In  re  Brown  &  Gref/oi-i/,  Ltd.,  [1904] 
1  Ch.  617;  [1904]  2  Ch.  448.  It  is  obvious,  too,  that  "the  provisions  of 
a  "  perpetual  debenture " — one  which  is  payable  only  in  the  event  of 
winding-up  or  default  in  paying  interest  (3  Palmer,  46) — ilifler  some- 
what from  the  clauses  in  a  "  determinable  debenture,"  i.e.  one  which  is 
payable  on  the  expiration  of  a  defined  period,  or  on  l»eing  "  drawn  "  for 
redemption,  or  after  notice  to  pay  off".  "  Drawing  "  for  redemption  often 
necessitates  the  insertion  of  most  elal)orate  j)rovi8ions,  and  the  same 
remark  applies  when  the  lendei's  to  the  company  are  offered  tlie  benefit 
of  a  "sinking  fund."  Again,  debentures  to  bearer  differ  materially  in 
their  provisions  from  registered  debentures,  and  to  some  extent  from 
those  which  are  originally  to  bearer  but  may  become  finally  or  temporarily 
registered  securities.  Further  changes  are  involved  where  one  series  or 
more  of  debentures  have  already  been  issued,  and  the  company  is  only  in 
a  position  to  give  a  second  or  other  pui^nie  security  on  its  assets.  In 
short,  there  is  no  branch  of  company  or  other  drafting  which  requires 
more  learning,  experience,  and  skill  than  the  preparation  of  debentures. 

A  prospectus  inviting  subscriptions  for  debentures  cannot  l)e  looked 
at  for  the  purpose  of  interpreting  them  {In  re  Chicago  ami  North- West 
GrmwHcs  Co.,  [1898]  1  Ch.  263). 

An  agreement  by  a  man  for  the  sale  of  his  business  to  a  company, 
subject  to  the  debts  set  out  in  a  schedule,  does  not  make  the  scheduled 
creditors  incumbrancers  on  the  company's  assets  {In  re  Harden  Star,  etc., 
Co.,  [1903]  W.  N.  64). 

Clogging  the  Equity  of  Eedemption — "  I  see  no  reason  why  a  mortgage 
by  a  company  should  be  in  any  different  position  from  that  of  a  mortgage 
by  a  private  individual  so  far  as  regards  the  clogging  of  the  equity  of 
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redemption "  (j)er  Eomer,  L. J.,  in  Jarrah  Timber,  etc..  Corporation  v. 
Samuel,  [1903]  2  Ch.  1,  11).  In  that  case  the  doctrine  against  clogging 
was  applied  where  a  mortgage  by  a  company  of  debenture  stock  gave  the 
lender  an  option  to  purchase  the  stock  within  a  limited  time.  Eestric- 
tions,  in  a  mortgage  of  a  public-house,  as  to  the  purchase  of  malt  liquor 
to  be  sold  there,  which  are  to  continue  in  force  after  the  mortgage  has 
been  paid  off,  are  contrary  to  the  doctrine  {Noakes  &  Co.  v.  Eice,  [1902] 
A.  C.  24 ;  see  also  Broione  v.  Ryan,  [1901]  2  I.  R.  653  ;  Bradley  v.  Carritt, 
[1903]  A.  C.  253). 

Floating  Charge. — A  loan  to  a  company,  especially  a  trading  company, 
would  be  of  small  assistance  if  the  security  given  for  it  were  of  such  a 
nature  as  to  hamper  the  company  in  its  business  operations,  and  the 
charge  is  therefore  usually  given  on  all  the  company's  property,  present 
and  future,  so  as  to  operate  as  a  "  Hoating  security  " — that  is  to  say,  an 
equitable  charge  is  created  on  the  assets  for  the  time  being,  which  only 
attaches  finally  on  the  appointment  of  a  receiver,  or  on  a  winding-up, 
or  when  the  company  ceases  to  be  a  going  concern,  in  the  meantime 
leaving  the  company  at  liberty  to  deal  with  its  assets  in  the  ordinary 
course  of  its  business,  by  way  of  sale,  lease,  exchange,  specific  mort- 
gage, or  otherwise,  as  may  seem  expedient  (3  Palmer,  65).  The  term 
"  floating  security  "  has  now  a  well-defined  meaning,  and  it  is  therefore 
advisable  to  use  it  either  in  the  body  or  the  conditions  of  the  debenture, 
qualifying  its  operation  in  most  cases  with  a  proviso  that  the  company 
is  not  to  create  a  mortgage  or  charge  in  priority  on  particular  assets. 
The  Courts,  however,  will  construe  a  general  charge  as  a  floating  security, 
although  the  instrument  does  not  so  expressly  describe  itself.  For 
instance,  where  mortgage  debentures  charged  tlie  "  undertaking  and  all 
sums  of  money  arising  therefrom,"  they  were  held  to  have  the  efiect 
which  is  recognised  as  attaching  to  what  is  noio  known  as  a  floating 
security  {Panama,  etc.,  Boyal  Mail  Co.,  1870,  L.  R.  5  Ch.  318).  And  a 
similar  effect  was  given  to  debentures  given  to  "  bind "  the  company 
"  and  all  their  estate,  property,  and  effects  "  {Florence  Land  and  Public 
Works  Co.,  1878,  10  Ch.  D.  530),  and  to  instruments  which  purported 
to  "  bind  "  the  company  "  and  their  real  and  personal  estate  "  {Colonial 
Trusts  Corporation,  1879, 15  Ch.  D.  465).  In  the  ease  last  cited  the  term 
"  floating  security  "  is  used  by  Jessel,  M.R. 

The  general  effect  of  a  floating  security  is  stated  above.  As  to  its 
effect  in  case  of  a  subsequent  charge  on  a  specific  asset,  see  Hamilton's 
Windsor  Ironworks,  1879,  12  Ch.  D.  707;  on  a  subsequent  deposit  of 
title-deeds,  see  Wheatley  v.  Silkstone  Coal  Co.,  1885,  29  Ch.  D.  715;  In 
re  Castell  &  Brotvn,  Ltd.,  [1898]  1  Ch.  315  ;  In  re  Vcdletort  Steam  Laundry 
Co.,  [1903]  2  Ch.  654 ;  In  re  Standard  Rotary  Machine  Co.,  51  S.  J.  48 ; 
as  regards  the  application  of  the  company's  money  in  payment  of  its 
debts,  see  Willmott  v.  London  Celluloid  Co.,  1886,  34  Ch.  D.  147 ;  where 
a  garnishee  order  has  been  obtained,  see  Robson  v.  Smith,  [1895]  2  Ch. 
118;  explained  by  Warrington,  J.,  in  Norton  v.  Yates,  [1906]  1  K.  B. 
112,  123 ;  as  to  seizure  by  the  sheriff  under  an  execution,  see  Taunton 
V.  Sheriff  of  Warioickshire,  [1895]  2  Ch.  319;  Davey  &  Co.  v.  Williamson 
&  Sons,  Ltd.,  [1898]  2  Q.  B.  194,  which  show  that  although  no  receiver 
has  been  appointed,  and  the  time  for  payment  of  the  amount  secured 
by  the  debentures  has  not  arrived,  the  floating  charge  prevents  the  rights 
of  the  execution-creditor  from  attaching.  See  also  In  re  London  Pressed 
Hinge  Co.,  [1905]  1  Ch.  576,  where  all  the  cases  on  this  point  were  con- 
sidered.    And  where  a  garnishee  order  absolute,  attaching  debts  due 
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from  a  company,  had  been  obtained  and  served  on  the  company,  and  on 
the  next  following  day  the  company  borrowed  money  on  the  security 
of  a  debenture  covering  all  its  assets,  and  five  days  afterwards  execution 
under  a  fi.  fa.  was  levied  to  enforce  the  attachment  on  the  company's 
goods,  it  was  held  that  the  title  of  a  receiver,  thereupon  appointed  under 
the  debenture,  had  priority  over  the  title  of  the  garnishor  (Gcisse  v. 
Taylor,  [1905]  2  K.  B.  658).  And,  at  any  rate  where  the  debentures 
(even  creating  a  floating  Security)  are  issued  before  a  garnishee  order  is 
served,  the  appointment  of  a  receiver  on  behalf  of  the  debenture-holders 
subsequent  to  such  service  entitles  the  receiver  to  receive  the  garnished 
debts  {Nortmi  v.  Yates,  [1906]  1  K.  B.  112).  And  it  is  immaterial  that 
the  debentures  were  irregularly  issued  if  the  holders  had  no  notice  of 
the  irregularity  {Duck  v.  Tower  Galvanisim/  Co.,  [1901]  2  K.  B.  314). 

It  has,  however,  been  held  that  if  the  sheriff  seizes  under  the 
execution,  and  the  company  pays  him  a  daily  sum  out  of  daily  takings, 
to  prevent  a  sale  and  consequent  stoppage  of  business,  a  receiver  sub- 
sequently appointed  on  behalf  of  the  debenture-holders  cannot  insist  on 
the  moneys  received  being  paid  over  to  him  {Robinson  v.  BurneWs  Vienna 
Bakery  Co.,  [1904]  2  K.  B.  624).  But  the  subsequent  dealing  with  the 
assets  charged,  to  give  a  better  title  than  that  of  the  debenture-holder, 
must  be  in  the  ordinary  course  of  business  (as  to  which,  see  WiUmott  v. 
London  Celluloid  Co.,  uhi  supra;  Hubhock  v.  Helms,  1887,  56  L.  T.  232; 
and  In  re  Borax  Co.,  [1901]  1  Ch.  326,  where  a  sale  of  the  goodwill  and 
almost  all  the  other  assets  of  the  company  was  held  to  Ih)  valid,  notwith- 
standing the  existence  of  a  floating  charge ;  see  also  In  re  H.  H.  Vivian 
&  Co.,  [1900]  2  Ch.  654),  except  where  tiiere  is  a  disposition  to  a  person 
who  takes  without  notice  of  the  debentures,  and  obtains  the  legal  estate 
{English  and  Scottish,  etc..  Trust  v.  Brunton,  [1892]  2  Q.  B.  1,  and  other 
cases  cited,  3  Palmer,  18 ;  In  re  Castell  &  Broum,  Ltd.,  .mpra).  The 
deljentures  remain  a  floating  security,  although  tiiey  have  become 
enforceable,  till  the  holders  take  some  step  to  enforce  them,  and  prevent 
the  company  from  dealing  with  the  property  cliarged  {Governments 
Stock,  etc.,  Co.  v.  Manila  Mly.  Co.,  [1897]  A.  C.  81).  The  mortgagor 
is  a  "  trustee  of  his  business  for  the  purpose  of  his  security.  But  the 
trust  is  to  remain  dormant  until  the  mortgagee  calls  it  iirto  operation  " 
{per  Lord  Macnaghten  in  Tailhy  v.  Official  Bcceiver,  1888,  13  App.  Cas, 
523,  541). 

Attention  has  already  been  called  to  the  ordinary  conditions  in 
debentures,  that  notwitljstanding  a  day  is  fixed  for  repayment  of  the 
principal,  it  is  become  immediately  payable  in  case  of  default  for  a 
certain  period  in  payment  of  interest,  or  in  the  event  of  a  winding-up. 
Similar  conditions  existed  in  the  ca.se,  already  referred  to,  of  Governments 
Stock,  etc.,  Co.  V.  Manila  Ely.  Co.  The  interest  had  fallen  into  arrear  for 
the  prescribed  time,  but  before  the  del>enture-holders  took  steps  to 
enforce  their  floating  charge  the  company  mortgaged  specific  assets,  and 
Lord  Macnaghten  thus  states  the  law  applicable  in  the  circumstances : 
"  A  floating  security  is  an  equitable  charge  on  the  assets  for  the  time 
being  of  a  going  concern.  It  attaches  to  the  subject  charged  in  the 
varying  condition  in  which  it  happens  to  \^e  from  time  to  time.  It  is 
of  the  essence  of  such  a  charge  that  it  remains  dormant  until  the  under- 
taking charged  ccajics  to  he  a  going  concern,  or  until  f/te  person  in  whose 
favour  the  charge  is  created  interven^^.  His  right  to  intervene  may  of 
course  be  suspended  by  agieement.  But  if  there  is  no  agreement  for 
suspension,  he  may  exercise  his  right  whenever  he  pleases  after  default. 
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In  the  present  case  it  was  intended  that  the  right  of  intervention  on 
the  part  of  the  debenture-holders  should  be  suspended  for  a  time  after 
default.  ...  As  I  understand  it,  'notwithstanding  the  right  of  the 
debenture-holders  under  the  said  charge,'  the  company  should  be  at 
liberty  to  carry  on  their  business  for  the  prescribed  period,  unless  there 
is  a  winding  up  in  the  meantime.  During  the  period  of  grace,  or  until 
there  is  a  winding  up,  the  company  are  to  be  free  to  carry  on  their 
business ;  they  are  to  carry  it  on  as  of  right.  When  that  period  comes 
to  an  end,  the  charge  will  have  its  ordinary  effect.  Thenceforward,  so 
long  as  the  default  lasts,  the  business  will  be  carried  on,  not  as  of  right, 
but  by  the  sufferance  of  the  debenture-holders  and  at  their  mercy" 
([1897]  App.  Cas.  86).  And  Jessel,  M.R,  said,  in  1878:  "If  you  read 
it  as  making  a  charge  only  to  this  extent,  subject  to  the  powers  of  the 
directors  whilst  they  are  carrying  on  the  business,  then,  if  they  make 
default  in  payment  of  the  principal  or  interest,  a  creditor  can  apply  to  a 
Court  of  justice  for  a  receiver  and  stop  them  from  going  on ;  but  subject 
to  that  they  carry  on  their  business  as  usual,  leaving  the  creditor  to  his 
remedy  in  case  of  default  or  in  case  of  a  total  winding-up  "  {Florence  Land, 
etc.,  Co.,  10  Ch.  D.  538,  541);  and  he  adheres  to  this  ruling  in  Moor  v. 
Anglo-Italian  Bank,  1879,  10  Ch.  D.  681,  687.  Romer,  J.,  speaking  of 
these  debentures,  said:  "They  constitute  what  is  called  a  'floating 
security ' — that  is  to  say,  they  allow  the  company  to  deal  with  its  assets 
in  the  ordinary  course  of  its  business  until  the  company  is  wotmd  uj),  or 
stops  business,  or  a  receiver  is  appointed  at  the  instance  of  the  debenture- 
holders  "  {Robson  V.  Smith,  uhi  supra).  Again,  Lindley,  L. J.,  says  that 
it  is  settled  that  where  there  is  a  floating  security  "  the  company  can, 
until  the  debenture-holders  interfere,  carry  on  its  business  as  if  the 
debentures  did  not  exist"  {Biggerstajf  \.  Roivatt's  Wharf,  [1896]  2  Ch. 
93).  "  The  debenture,"  says  Joyce,  J.,  "  does  not  cease  to  be  a  floating 
security,  or,  to  use  another  expression,  does  not  become  an  active  security, 
until  the  company  has  been  wound  up,  or  stops  business,  or  a  receiver 
has  been  appointed  at  the  instance  of  the  debenture-holders,  and  it 
follows  that,  even  after  the  interest  payable  on  such  debentures  has 
been  in  arrear  for  the  time  specified,  the  company  can  deal  with  the 
property  in  the  ordinary  course  of  business  until  the  company  has  been 
wound  up,  or  stops  business,  or  a  receiver  has  been  appointed."  In  the 
case  before  him  a  company,  in  March  1900,  had  issued  to  a  bank  deben- 
tures payable  in  August  1900,  creating  a  first  charge  on  all  its  assets, 
present  and  future,  forbidding  the  creation  of  any  charge  in  priority  to  or 
pari  passu  with  the  debentures,  providing  that  the  company  might  carry 
on  business  until  default  in  payment  of  principal,  or  until  a  receiver 
should  be  appointed,  and  with  power  to  appoint  a  receiver.  In  May 
1900  the  company  gave  debentures  to  F.,  creating  a  charge  which  was 
expressly  made  subject  to  the  debentures  given  to  the  bank,  and  these 
debentures  were  payable  on  October  1,  1900.  Default  was  made  on  both 
series  of  debentures,  but  the  bank  did  not  intervene  until  October  2, 
1900,  when  it  appointed  a  receiver.  From  1st  July  to  1st  October  the 
company  supplied  goods  to  E.  on  credit.  The  company  and  the  bank 
sued  F.  for  the  price  of  the  goods,  alleging  that  the  debt  of  F.  to  the 
company  was  subject  to  the  bank's  charge,  crystallised  on  2nd  October  at 
•the  latest.  F.  claimed  to  set  off  the  amount  due  on  his  debentures,  and 
the  set  off  was  allowed,  apparently  on  the  ground  that,  assuming  the 
bank's  charge  was  equivalent  to  an  assignment,  in  respect  of  the  debt 
due  from  F.,  of  a  chose  of  action,  the  assignee  (the  bank)  took  subject 
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to  all  the  equities  attaching  when  the  charge  crystallised  {Edward 
Nelson  &  Co.  v.  Faber  &  Co.,  [1903]  2  K.  B.  367 ;  and  see  Illingwortli 
V.  B:ould.sworth,  [1904]  A.  C.  355). 

By  the  Preferential  Payments  in  Bankruptcy  Amendment  Act,  1897, 
60  &  61  Vict.  c.  19,  certain  debts  have  priority  over  the  debts  of  deben- 
ture-holders who  are  secured  by  a  floating  charge  (q.v.).  The  Act  is  not 
retrospective  (In  re  Waverlcy  Typeioritcr,  [1898]  1  Ch.  699 ;  Weds  v. 
Kent,  etc..  Land  Society,  [1898]  W.  N.  39).  It  is  extended  to  compensation 
not  exceeding  £100,  under  the  Workmen's  Compensation  Act,  1906, 
6  Edw.  VII.  c.  58,  8.  5.    And  see  Floating  Security. 

Regntration  under  the  Act  of  1862 — 

By  sec.  43  of  the  Companies  Act,  1862,  "every  limited  company  under 
this  Act  shall  keep  a  register  of  all  mortgages  and  charges  specifically  affecting 
property  of  the  company,  and  shall  enter  in  such  register  in  respect  of  each 
mortgage  or  charge  a  short  description  of  the  property  mortgaged  or  charged, 
the  amount  of  charge  created,  and  the  names  of  the  mortgagees  or  persons 
entitled  to  such  charge.  If  any  property  of  the  company  is  mortgaged  or 
charged  without  such  entry  as  aforesaid  being  made,  every  director,  manager, 
or  other  officer  of  the  company  who  knowingly  and  wilfully  authorises  or 
permits  the  omission  of  such  entry  shall  incur  a  penalty  not  exceeding  fifty 
pounds.  The  register  of  mortgages  required  by  this  section  shall  be  open  to 
inspection  by  any  creditor  or  member  of  the  company  at  all  reasonable  times  ; 
and  if  such  inspection  is  refused,  any  officer  of  the  company  refusing  the 
same,  and  every  director  and  manager  of  the  company  authorising  or  know- 
ingly and  wilfully  permitting  such  refusal,  shall  incur  a  penalty  not  exceeding 
five  pounds,  and  a  further  penalty  not  exceeding  two  pounds  for  every  day 
during  which  such  refusal  continues  ;  and  in  addition  to  the  above  penalty, 
as  respects  companies  registered  in  England  and  Ireland,  any  judge  sitting 
in  chambers  .  ,  .  may  by  order  compel  an  immediate  inspection  of  the 
register." 

But  the  omission  to  register  debentures  under  this  section  does  not 
invalidate  them  {Wright  v.  Hoi-ton,  1887,  12  App.  Cas.  371).  The  right 
to  inspect  includes  the  right  to  take  copies  {Nelson  v.  Anglo- AmcHcan, 
etc.,  Co.,  [1897]  1  Ch.  130). 

Whtn  a  Bill  of  Sale.— See  article  liiLLS  OF  Sale,  Vol.  II.  p.  247. 

Registration  under  the  Act  of  1900. — Sec.  14  of  the  Coni])anie8  Act, 
1900,  which  came  into  operation  on  January  1,  1901,  provides  as 
follows : — 

1.  Every  mortgage  or  charge  created  by  a  company  after  the  com- 
mencement of  this  Act,  and  being  either — 

(a)  A  mortgage  or  charge  for  the  purpose  of  securing  any  issue  of 
debentures ;  or 

{h)  A  mortgage  or  charge  on  uncalled  capital  of  the  company ;  or 

(r)  A  mortgage  or  charge  created  or  evidenced  by  an  instrument 
which,  if  executed  by  an  individual,  would  i-equire  registration 
as  a  bill  of  sale ;  or 

{d)  A  floating  charge  on  the  undertaking  or  property  of  tlie 
company, 
shall,  so  far  as  any  security  on  the  company's  property  or  undertaking 
is  thereby  conferred,  be  void  against  the  liquidator  and  any  creditor  of 
the  company,  unless  filed  with  the  registrar  for  registration  in  manner 
required  by  this  Act  within  twenty-one  days  after  the  date  of  its  crea- 
tion, but  without  prejudice  to  any  contract  or  obligation  for  repayment 
of  the  money  thereby  secured.  ^ 
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2.  Where  the  mortgage  or  charge  comprises  property  outside  the 
United  Kingdom,  it  shall,  so  far  as  that  property  is  concerned,  be 
sufficient  compliance  with  the  requirements  of  this  section,  if  a  deed 
purporting  to  specifically  charge  such  property  be  registered  notwith- 
standing that  further  proceedings  may  be  necessary  to  make  such 
mortgage  or  charge  valid  or  effectual  according  to  the  law  of  the 
country  in  which  such  property  is  situate. 

3.  The  registrar  shall  keep,  with  respect  to  each  company,  a  register 
in  the  prescribed  form  of  all  such  mortgages  and  charges  created  by  the 
company  after  the  commencement  of  this  Act,  and  requiring  registration 
under  this  section,  and  shall,  on  payment  of  the  prescribed  fee,  enter  in 
the  register,  with  respect  to  every  such  mortgage  or  charge,  the  date  of 
creation,  the  amount  secured  by  it,  short  particulars  of  the  property 
mortgaged  or  charged,  and  the  names  of  the  mortgagees  or  persons 
entitled  to  the  charge. 

4.  Provided  that  where  a  series  of  debentures  containing  any  charge 
to  the  benefit  of  which  the  debenture  holders  of  that  series  are  entitled 
pari  passio  is  created  by  a  company,  it  shall  be  sufficient  to  enter  on  the 
register — 

(a)  The  total  amount  secured  by  the  whole  series ;  and 

(b)  The  dates  of  the   resolutions  creating  the  series  and  of   the 

covering  deed,  if  any,  by  which  the  security  is  created  or 
defined;  and 

(c)  A  general  description  of  the  property  charged ;  and 

(d)  The  names  of  the  trustees,  if  any,  for  the  debenture  holders. 

5.  Where  more  than  one  issue  is  made  of  debentures  in  the  same 
series,  the  company  may  require  the  registrar  to  enter  on  the  register 
the  date  and  amount  of  any  particular  issue,  but  an  omission  to  do  this 
shall  not  affect  the  validity  of  the  debentures  issued. 

6.  The  registrar  shall  give  a  certificate  under  his  hand  of  the 
registration  of  any  mortgage  or  charge  registered  in  pursuance  of 
this  section,  stating  the  amount  thereby  secured  (which  certificate 
shall  be  conclusive  evidence  that  the  requirements  of  this  section  as 
to  registration  have  been  complied  with),  and  the  company  shall  cause 
a  copy  of  the  certificate  so  given  to  be  indorsed  on  every  debentnre 
or  certificate  of  debenture  stock  which  is  issued  by  the  company,  and 
the  payment  of  which  is  secured  by  the  mortgage  or  charge  so  registered. 

7.  It  shall  be  the  diity  of  the  company  to  register  every  mortgage  or 
charge  created  by  the  company  and  requiring  registration  under  this 
section,  and  for  that  purpose  to  supply  the  registrar  with  the  particulars 
required  for  registration;  but  any  such  mortgage  or  charge  may  be 
registered  on  the  application  of  any  person  interested  therein. 

8.  The  register  kept,  in  pursuance  of  this  section,  of  the  mortgages 
and  charges  of  each  company  shall  be  open  to  inspection  by  any  person 
on  payment  of  the  prescribed  fee,  not  exceeding  one  shilling  for  each 
inspection. 

9.  Every  company  shall  cavise  a  copy  of  every  instrument  creating 
any  mortgage  or  charge  requiring  registration  under  this  section  to  be 
kept  at  the  registered  office  of  the  company,  and  to  be  open  to  inspection 
by  the  members  and  creditors  of  the  company  on  payment  of  such  fee, 
not  exceeding  one  shilling  for  each  inspection,  as  may  be  fixed  by  the 
regulations  of  the  company.  Provided  that  in  the  case  of  a  series  of 
uniform  debentures  a  copy  of  one  such  debenture  shall  be  sufficient. 

It  may  be  gathered  from  a  judgment  of  Joyce,  J.,  that  his  opinion 
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was  that  a  charge  was  not  "  created  "  by  a  resohition  of  directors  that 
debentures  should  be  issued,  but  that  the  date  of  creation  was  the 
date  when  the  debentures  were  sealed,  although  they  were  not  then 
issued  to  the  lenders  {In  re  Spiral  Globe,  Ltd.  (No.  2),  [1902]  2  Cli.  209). 

In  a  subsequent  case  the  whole  of  sec.  14  was  carefully  considered 
by  Buckley,  J.,  who  made  certain  observations  on  the  section.  He  says 
that  whether  what  is  in  view  is  a  debenture,  or  a  series  of  debentures, 
or  a  trust-deed,  "  the  resolution  of  course  creates  no  charge."  Then,  he 
says  that  the  twenty-one  days  "  run  from  the  date,  not  of  the  resolu- 
tion .  .  .  but  from  the  date  at  which  the  charge  was  created  in  favour 
of  a  person  entitled  to  the  benefit  of  a  charge,"  i.e.  according  to  some 
previous  words,  "  a  person  either  named  in  the  debenture  or  who  can  be 
named  because  he  is  the  bearer  of  the  debenture."  "  Subs.  2,"  he  says, 
"deals  with  the  case  where,  owing  to  the  property  lieing  abroad,  it  is 
impossible  efl'ectually  to  charge  it  without  further  proceedings  (presum- 
ably in  the  foreign  country).  In  such  case  the  registration  of  a  deed 
'pur^jorting  to  specifically  charge'  the  property  is  to  suffice,"  and 
apparently  he  means  that  the  twenty-one  days  in  this  case  run  from 
the  date  of  the  execution  of  the  English  charge.  Subs.  4,  as  he  points 
out,  "  allows  a  different  thing  to  be  tlone."  It  applies  only  (see  above) 
in  the  case  of  a  series  of  debentures  containing  any  charge  "  to  which 
the  holders  are  entitled  p((H  poss2i."  It  is  immaterial  whether  there  is 
or  is  not  a  covering  deed:  that  is  plain.  If  there  is  such  a  deed,  the 
charge  may  be  either  "created  "  or  "defined"  by  it.  Buckley,  J.,  says 
that  tlie  subsection  extends  to  a  case  where  the  only  chai-ge  is  by  the 
covering  deed,  and  no  charge  is  repeated  or  extended  by  the  debentures 
themselves.  Then  from  what  date  does  the  period  of  twenty-one  days 
un  under  the  section  ?  The  learned  judge  says  :  "The  registrar  ought 
...  to  register  at  any  time,  irre8])ective  of  the  date  of  resolution  or 
of  the  date  of  the  covering  deed.  Such  registration  " — if  it  complies 
with  the  peculiar  requirements  of  subs.  4 — "  will  protect  all  debentures 
subsequently  issued  " — apparently  even  after  twenty -one  days  from  the 
registration — "and  all  del>entures  issued  not  more  than  twenty-one  days 
before  registration,  but  will  not  protect  deljentures  issued  at  an  earlier 
date;"  and  as  regards  the  subsequently  issued  del)entures,  the  registra- 
tion will  protect  them,  " notwitlistanding  that  the  charge"  given  by 
them  or  "  by  the  covering  deed  "...  has  at  the  date  of  registration  not 
yet  arisen  (in  that  no  debentures  have  [tlien]  Ijeen  issued),  and  will  not 
arise  until  their  subsequent  issue.  In  otlier  words,  if  you  register  the 
particulars  mentioned  in  subs.  4,  tliat  will  protect  all  deV)entiires  issued 
within  the  preceding  twenty  days,  and  all  debentures  subsequently 
issued,  in  either  case  without  separately  registering  any  debenture. 
Then  he  says :  "  Subs.  5  relates,  I  think,  to  the  case  where  registration 
has  been  made  under  subsection  4,  and  provides  that  the  registrar  may  be 
required  to  register  the  date  and  amount  of  any  particular  issue  of  some 
part  of  tlie  series;  but  this  is  not  essential  for  the  validity  of  the 
debentures."  Subsequently  he  deals  with  subs.  6  {In  re  HaiTognte  Estates, 
Ltd.,  [1903]  1  Ch.  498). 

Tlie  fiaw  in  this  view  of  subs.  4  seems  to  be  that  if  no  debentures 
are  issued  before  the  registration  of  the  particulars,  the  limit  of  twenty- 
one  days  does  not  apply  at  all  to  registration  of  a  series.  A  resolution 
for  a  series  might  be  passed,  and  a  covering  deed  executed  in  1901,  not 
registered  until  1906,  and  the  debentures  (unregistered)  issued  at  odd 
times  and  at  any  times  thereafter.     How  could  the  public  obtain  such 
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inforination  as  to  the  company's  debenture  indebtedness  as  the  section 
was  intended  to  afford  ?  It  certainly  is  not  safe  to  postpone  the  regis- 
tration of  a  covering  deed  for  more  than  twenty-one  days  after  its 
its  execution. 

Where  a  debenture  trust  deed  has  been  executed,  either  before  or 
after  January  1,  1901,  and  in  pursuance  of  a  provision  therein,  property 
subject  to  the  deed  is  sold,  and  the  proceeds  are  applied  in  purchasing 
leaseholds  which  the  company  then  sub-demises  to  the  trustees  of  the 
deed  upon  the  trusts  thereof,  the  sub-demise  is  "  a  mortgage  or  charge 
for  the  purpose  of  securing  an  issue  of  debentures  "  within  subs.  1,  and 
requires  registration  (Cornbrook  Breivcry  Co.  v.  Lcnv  Debenture  Corpora- 
tion, [1904]  1  Ch.  103).  Apparently  a  direct  lease  to  the  trustees  would 
not  require  registration  {ibid.).  As  to  what  is  a  "  floating  charge  on  the 
undertaking  or  property  of  the  company,"  see  the  observations  of  the 
Lords  Justices  in  In  re  Yorkshire  Woolcombers  Association,  [1903]  2  Ch. 
284,  aftirmed  on  appeal  to  the  House  of  Lords,  sub  nom.  Illingworth  v. 
HovMswortli,  [1904]  A.  C.  335,  and  more  fully  dealt  with  in  art.  Float- 
ing Security. 

If  a  company  borrows  money  on  an  agreement  (unregistered)  that 
it  will  give  the  lender,  "whenever  called  upon  to  do  so,"  a  security 
over  its  assets  by  debentures,  and  the  giving  of  the  debenture  is  pur- 
posely postponed  until  the  company  is  insolvent  in  order  to  prevent  the 
destruction  of  the  company's  credit  which  would  result  from  registra- 
tion, and  then,  within  three  months  of  winding-up  the  debenture  is 
given,  registration  of  it  will  not  prevent  its  being  a  fraudulent  preference 
{In  re  Jacksmi  &  Bassford,  Ltd.,  [1906]  2  Ch.  467). 

Rectification  of  the  Register. — Sec.  15  of  the  Companies  Act,  1900, 
provides  that,  "  a  judge  of  the  High  Court,  on  being  satisfied  that  the 
omission  to  register  a  mortgage  or  charge  within  the  time  required  by 
this  Act,  or  tlie  omission  or  misstatement  of  any  particular  with  respect 
to  any  such  mortgage  or  charge,  was  accidental,  or  due  to  inadvertence 
or  to  some  other  sufficient  cause,  or  is  not  of  a  nature  to  prejudice  the 
position  of  creditors  or  shareholders  of  the  company,  or  that  on  other 
grounds  it  is  just  and  equitable  to  grant  relief,  may,  on  tlie  application 
of  the  company  or  any  person  interested,  and  on  such  terms  and  condi- 
tions as  seem  to  the  judge  just  and  expedient,  order  that  the  time  for 
registration  be  extended,  or,  as  the  case  may  be,  that  the  omission  or 
misstatement  be  rectified." 

The  application  is  by  originating  summons  or  originating  motion, 
usually  the  latter  {In  re  E.  &  F.  Beattie,  Ltd.,  [1901]  W.  N.  152),  and 
in  either  case  must  be  assigned  by  ballot  at  the  central  office  to  a 
particular  judge  of  the  Chancery  Division  when,  as  is  generally  the  case, 
the  application  is  made  in  that  division  {In  re  Legal  and  General  Invest- 
ment Co.,  [1901]  W.  N.  72). 

Illness  of  a  director  causing  the  omission  to  register  in  time  is  a 
good  ground  for  extending  the  time  {In  re  Joplin  Breivery  Co.,  [1902] 
1  Ch.  79) ;  and  so,  apparently,  are  ignorance  of  tlie  law  on  the  part  of 
the  company's  secretary  {In  re  E.  &  F.  Beattie,  Ltd.,  [1901]  W.  N.  152), 
and  improper  advice  by  a  legal  adviser  {In  re  8.  AbraJiam  &  Sons,  [1902] 
1  Ch.  695). 

Acting  by  analogy  to  the  practice  under  sec.  14  of  the  Bills  of  Sale 
Act,  1878  (see  Bills  of  Sale),  Buckley,  J.,  established  the  practice  of 
inserting  in  orders  extending  the  time  for  registration  the  following 
words: — "But  that  this  order  be  without  prejudice  to  the  rights  of 
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parties  acquired  prior  to  the  time  when  the  debentures  shall  be  actually 
registered  "  {In  re  Joflin  Brevjery  Co.,  [1902]  1  Ch.  79). 

This  practice  was  followed  by  the  other  judges  of  the  Chancery 
Division.  Where  some  of  the  debentures  of  a  series  had  not  been 
registered,  and  the  company  had  gone  into  winding-up,  Swinfen-Eady, 
J.,  made  an  order  on  the  terms  of  the  Joplin  Brewery  Case,  but  he  inti- 
mated that  the  rights  of  the  general  creditors  had  intervened  and  would 
not  be  afi'ected  by  the  order,  and  said  that  the  principle  of  two  cases  in 
which  terms  had  been  imposed  under  the  Bills  of  Sale  Act,  viz.,  Crew  v. 
Cummiwjs,  21  Q.  B.  D.  122  (where  an  execution  creditor's  right  had 
vested),  and  Ex  parte  Furher,  [1893]  2  Q.  B.  122  (where  the  estate  had 
vested  in  the  trustee  in  bankruptcy),  "  was  not  limited  in  its  application 
to  those  cases  in  which  the  ownership  of  or  property  in  goods  or  chattels 
had  actually  changed"  {In  re  Spiral  Globe,  Ltd.,  [1902]  1  Ch.  396).  But 
in  another  case,  where  there  had  been  no  registration  before  winding- 
up,  Buckley,  J.,  said  that  it  would  be  unjust  to  extend  the  time  without 
qualifying  the  order  as  in  the  Jo])lin  Case,  and  that  an  order  in  that 
form  after  winding-up  had  commenced  could  not  benefit  anyone  {In  re 
S.  Abraham  &  Sons,  [1902]  1  Ch.  695). 

Where  directors  in  1899  (before  tlie  Act  commenced)  resolved  to 
issue  a  series  of  1700  debentures  of  £50  each,  and  some  of  these  were 
issued  before  January  1,  1901,  but  327  were  not  is-sued  until  after  that 
date  and  were  not  registered,  the  Court  of  Api)eal  extended  the  time  for 
registering  the  327  debentures.     The  Court  sliglitly  varied  the  clause 
protecting  the  riglits  of  other  creditors  by  inserting  in  the  order  a 
proviso  "  that  this  order  is  to  be  without  prejudice  to  any  rights  (other 
than  rights  in  respect  of  debentures  of  the  said  series)  which  may  have 
been  or  may  be  acquired  against  the  holders  of  the  said  debentures  set 
forth  in  the  schedule  to  this  order  prior  to  the  time  when  the  last- 
mentioned  debentures  shall  be  actually  registered."     Words  were  also 
inserted  to  preserve  as  far  as  possible  the  rights  inter  sc,  on  the  same 
footing,  of  all  the  debenture-liolders  of  the  series.     Collins,  M.K.,  said, 
"  It  is  not  necessary  for  us  in  this  case  to  decide  whether  any  creditor 
who  had  not  actually  issued  execution  is  a  creditor  who  ouglit  to  be 
protected  and  who  ought  to  displace  the  rights  of  those  who  were  not 
registered  until  after  his  debt  had  accrued."     And  Cozens-Hardy,  L.J., 
said :  "  The  analogj'  of  the  Bills  of  Sale  Act  which  Buckley,  J.,  took  in 
In  re  Joplin  Brcwenj  Co.,  seems  to  me  to  ha  very  close  and  precise ;  but, 
speaking  for  myself,  I  doubt  whether  the  words  which  he  has  inserted — 
whicli  are  a  mere  transcript  of  the  common  form  under  the  liills  of  Sale 
Act — would  have  any  effect  in  protecting  creditors  who  had  not  taken 
some  proceedings  to  get  a  chai-ge  or  security  upon  the  goods  "  {In  re  I, 
C.  Johnson  tS:  Co.,  [1902]  2  Ch.  101).     As  regards  that  case,  Buckley,  J.» 
said :  "  When  the  order  of  the  Court  of  Appeal  is  looked  at,  it  will  be 
found  that  the  words  they  used  seem  to  have  exactly  the  same  effect  as 
those  which  I  used  in  In  re  Joplin  Breioery  Co."     "  1  cannot  derive  any 
assistance  as  to  the  classes  of  creilitors  who  ought  to  he  protected  by  the 
order  in  such  a  case  as  the  present " — where  winding-up  had  commenced 
before   registration   took   place.      "However,   assuming   that  .  .  .  the 
words  cover  only  the  rights  of  creditors  by  whom  or  on  whose  behalf 
some  proceeding  has  been  taken  against  the  property  of  the  company, 
I  hold  that  the  right  of  the  general  body  of  the  creditors  at  the  com- 
mencement  of   the   liquidation   (namely,  to   have  the  assets  realised 
and  distributed  among  them  pari  jxissu)  are  within  the  terms  of  the 
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order"  {In  re  Anglo- Oriental  Carpet  Manufacturing  Co.,  [1903]  1  Ch. 
914). 

In  In  re  Almotul  &.  Son,  Ltd.,  49  S.  J.  283,  Buckley,  J.,  himself 
adopted  the  form  of  protective  words  used  in  In  re  I.  C.  Johnson 
&  Co.  Where  this  form  had  been  used,  registration  within  the 
extended  time  took  place  in  August  1903,  when  there  were  certain 
unsecured  creditors  of  the  company  whose  debts  were  unpaid  in 
November  1903,  when  the  company  went  into  liquidation,  and  Joyce,  J., 
said  that  if  he  had  been  unfettered  by  authority  he  should  have  been 
disposed  to  say  that  the  unsecured  creditors  did  not  acquire  any  rights 
against  the  debenture-holders  unless  they  had  themselves  acquired 
rights  against  the  property  charged  by  the  debentures ;  that  it  had 
been  suggested  that  In  re  Anglo- Oriental,  etc.,  Co.  turned  upon  the 
fact  of  there  having  been  a  winding-up  order  before  the  registration 
of  the  debentures,  but  that  if  Buckley,  J.,  was  right  in  that  case, 
it  made  no  difference  whether  the  registration  was  before  or  after  the 
winding-up  {In  re  Ehrmann  Bros.,  Ltd.,  22  T.  L.  K.  624;  [1906],  2  Ch. 
697).  But  on  appeal,  this  decision  was  reversed.  Two  out  of  the  three 
Lords- Justices  expressed  the  opinion  that  In  re  Anglo-Oriental,  etc.,  Co. 
was  right  because  the  company  then  had  gone  into  liquidation  before 
the  debentures  were  actually  registered ;  but  it  was  unanimously  held 
that  mere  unsecured  creditors  at  the  date  of  the  order  for  extension 
were  not  protected  when  the  debentures  were  registered  within  the 
extended  time,  although  provision  had  to  be  made  for  those  creditors 
who  had,  when  the  extension  order  was  made,  obtained  rights  by  getting 
a  charge  on  the  property  comprised  in  the  debentures  ([1906],  2  Ch. 
697 ;  22  T.  L.  R.  734).  Subsequently  an  application  was  made  to 
Buckley,  J.,  to  extend  the  time  for  registering  debentures.  He  said, 
"  In  In  re  Ehrmann  Bros.,  the  question  .  .  .  decided  was  not  what  were 
the  proper  terms  to  impose,  but  what  was  the  legal  effect  of  the  terms 
which  had  been  imposed.  Looking  at  the  matter  upon  principle,  I  have 
to  see,  in  the  language  of  sec.  15,  what  terms  and  conditions  seem  to  me 
'  just  and  expedient '  as  terms  to  be  imposed  in  an  order  extending  the 
time  for  registration."  And,  after  discussing  the  purpose  of  the  Act, 
his  Lordship  made  the  order  upon  the  terms  imposed  in  In  re  I.  C. 
Johnson  &  Co.,  saying :  "  I  incline  to  the  opinion  that  when  a  case  of 
sufficient  magnitude  arises  it  may  be  well  to  give  notice  to  some  of 
the  unsecured  creditors  of  substantial  amount,  so  as  to  give  them  an 
opportunity  of  being  heard,  if  they  so  desire,  upon  the  question  of  what 
is  'just  and  expedient'  in  their  interests,"  and  he  suggested  advertise- 
ment and  suspension  of  the  order  to  enable  unsecured  creditors  to  come 
in  and  ask  for  payment  or  security  or  terms  {Li  re  Cardiff  Workmen's 
Cottage  Co.,  [1906]  2  Ch.  627 ;  22  T.  L.  R.  799). 

But,  in  some  cases  at  any  rate,  an  omission  to  register  debentures 
within  the  statutory  period,  can  be  rectified  without  going  to  the  Court, 
by  cancelling  the  debentures  before  they  are  actually  issued,  and  issuing 
in  substitution  new  debentures,  which  must,  of  course,  be  registered 
within  twenty-one  days  from  the  date  of  their  issue.  This  course  was 
recognised  by  Buckley,  J.,  as  being  legally  effectual.  In  the  case  before 
him  the  articles  gave  express  power  to  exchange  debenture,  but  the 
learned  judge  does  not  seem  to  have  relied  on  this  clause  {In  re  N.  Defries 
&  Co.,  [1904]  1  Ch.  37 ;  and  see  In  re  Cardiff  Workmen's  Cottage  Co.,  sup.). 

Entry  of  Satisfaction — Index  to  Registers — Penalties. — As  regards  these 
matters,  the  following  sections  of  the  Act  of  1900  are  applicable : — 
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16.  The  registrar  may,  on  evidence  being  given  to  his  satisfaction 
that  the  debt  for  which  any  registered  mortgage  or  charge  was  given 
has  been  paid  or  satisfied,  order  that  a  memorandum  of  satisfaction  be 
entered  on  the  register,  and  shall  if  required  furnish  the  company  with 
a  copy  thereof, 

Eor  form  of  declaration  and  memorandum,  see  [1906]  W.  N.  p.  69. 

17.  The  registrar  shall  keep  a  chronological  index,  in  the  prescribed 
form  and  with  the  prescribed  particulars,  to  the  mortgages  or  charges 
registered  under  this  Act. 

18.  If  any  company  makes  default  in  complying  with  the  require- 
ments of  this  Act  as  to  the  registration  of  any  mortgage  or  charge 
created  by  the  company,  the  company  and  every  director,  manager,  ami 
other  ofhcer  of  the  company,  who  knowingly  and  wilfully  authorised 
or  permitted  such  default  shall,  without  prejudice  to  any  other  liability, 
be  liable  on  summary  conviction  to  a  fine  not  exceeding  one  hundred 
pounds ;  and  if  any  person  knowingly  and  wilfully  authorises  or  permits 
the  delivery  of  any  debenture  or  certificate  of  debenture  stock  required 
by  this  Act  to  be  registered,  without  a  copy  of  the  certificate  of  the 
registrar  being  endorsed  upon  it,  he  shall,  without  prejudice  to  any 
other  liability,  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
one  hundred  pounds. 

Be-issuiivj  Debentures. — Where  a  comimny  issues  a  series  of  debentures 
creating  a  charge  to  which  the  holders  are  entitled  pari  passu,  if  the 
debentures  do  not  reserve  a  power  to  the  company  to  re-issue  debentures 
which  are  paid  off,  then  if  a  debenture  is  paid  off  and  transferred  into 
the  name  of  the  company,  and  the  company  is  registered  as  the  holder 
of  the  debenture,  the  debt  and  the  security  are  lx)th  absolutely  gone, 
and  a  document  purporting  to  be  a  transfer  by  the  company  to  a  person 
who  advances  money  on  the  transfer,  and  the  entry  of  that  person's 
name  on  the  register  have  no  effect,  and  a  debenture  purported  to  be  so 
transferred  does  not  rank  pan  passu  with  the  other,  unpaid,  debentures 
{In  re  Geonje  lioiUlcd/je  &  Sons,  IM.,  [1904]  2  Ch.  474). 

And  even  where,  on  payment  off,  there  is  no  transfer  to  the  company, 
but  the  debenture-holder  hands  over  the  debenture  with  a  transfer 
executed  by  him  in  which  the  name  of  the  transferee  is  in  blank ;  if  the 
company  on  re-borrowing  fills  in  the  name  of  the  lender  as  transferee, 
that  will  not  give  the  lender  any  security,  at  any  rate,  as  against  the 
unpaid  holdei-s  of  the  same  series  {In  re  W.  Taslccr  &  Sons,  Ltd.,  [1905] 
2  Oh.  587).  Stirling,  L.J.,  after  stating  that  it  was  settled  law  that  a 
mortgagee  who  pays  off  an  incumbrance  created  by  himself  cannot  set 
it  up  against  a  subsequent  incumbrancer,  and  that  the  same  principle 
applied  in  favour  of  a  pari  passu  incumbrancer,  said :  "  This  being  so,  it 
seems  to  me  that,  even  if  the  company  could  keep  alive  the  delxintures 
handed  over  .  .  .  when  they  were  paid  off,  and  had  effectually  done  so 
— points  which  are  of  considerable,  but  perhaps  not  of  insuperable, 
difficulty"  (presumably  by  transfers  to  trustees  for  the  company),  "still 
the  company  could  not  set  up  those  debentures  against  the  holders  of 
the  other  debentures.  Further,  I  think  that  the  transferees  who  dealt 
with  the  company  .  .  .  are  in  no  better  position."  And  Cozens-Hardy,  L.J., 
said :  "  The  re-issue  is  in  substance  the  creation  of  a  fresh  charge.  The 
extinguishment  of  the  old  charge  must  enure  to  the  benefit  of  paH  passu 
charges  .  .  .  [and]  in  any  case  in  which  a  company  re-issues  debentures, 
the  claims  of  the  revenue  authorities  will  demand  consideration.  .  .  . 
If  ...  it  were  necessary  for  the  decision  of  the  present  case,  I  should 
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be  prepared  to  hold  that  the  company  could  not  keep  alive  their  debt 
when  once  paid  off.  But  assuming,  contrary  to  my  present  view,  that 
it  is  possible  for  an  owner  in  fee  to  keep  alive  his  own  debt  .  .  .  even  a 
contemporaneous  transfer  of  the  charge  to  a  trustee  is  not  conclusive 
evidence  of  the  presumption,"  of  extinguishment. 

As  to  what  amounts  to  issuing,  where  a  company  had  executed  and 
registered  a  trust-deed  to  secure  a  series  of  500  debentures  of  £100  each, 
and  subsequently  passed  a  resolution  to  borrow  from  a  bank  on  the 
security  of  twenty-one  of  the  debentures,  which  the  directors  were 
authorised  to  sign  and  seal,  and  by  arrangement  these  debentures  were 
signed,  sealed,  and  issued  to  the  bank  in  blank,  never  being  registered, 
it  was  held  that  this  was  an  issue  of  the  debentures,  and  that  on  the  loan 
being  paid  off,  and  the  debentures  handed  back,  the  company  could  not 
re-issue  them  {In  re  Perth  Electric  Tramways,  [1906]  2  Ch.  216). 

Enforcing  the  Security — Acceleration  of  Remedy. — Notwithstanding 
the  company  has  made  no  default  in  payment  of  principal  or  interest — 
if  the  time  for  payment  of  either  has  not  arrived — "  the  moment  the 
company  comes  to  be  wound  up  and  the  property  has  to  be  realised, 
that  moment  the  rights  of  [the  debenture-holders]  attach"  {Panama, 
etc.,  Co.,  1870,  L.  K.  5  Ch.  318,  323).  A  debenture-holder  may  there- 
fore, although  there  has  been  no  default,  commence  an  action  for  the 
appointment  of  a  receiver  and  to  enforce  his  security  on  the  day  on 
which  a  resolution  for  voluntary  winding-up  is  passed  {Hodson  v.  Tea 
Co.,  1880,  14  Ch.  D.  859).  If  there  has  been  a  default  in  payment  of 
interest,  although  the  debenture  contains  no  provision  making  the 
principal  money  then  to  become  payable,  an  action  may  be  at  once 
commenced  {Wallace  v.  Universal,  etc.,  Co.,  [1894]  2  Ch.  547).  It  is 
probable  that  a  winding-up  petition  had  been  filed  before  the  writ  was 
issued  in  that  case,  but  all  the  reports  of  the  case  are  silent  on  this 
point.     A  winding-up  order  was  made  before  the  case  was  heard. 

If  the  security  is  shown  to  be  in  jeopardy,  although  no  default  has 
been  made  in  payment  even  of  interest,  the  Court  will  appoint  a 
receiver,  and  has  done  so  after  a  winding-up  petition  has  been  filed, 
but  where  no  order  thereon  has  been  made,  or  resolution  for  winding 
up  has  been  passed  {M'Mahon  v.  North  Kent  Ironworks  Co.,  [1891]  2  Ch. 
148  ;  In  re  London  Pressed  Hinge  Co.,  [1905]  1  Ch.  576).  Jeopardy  also 
justifies  the  appointment  of  a  manager  of  the  company's  business  {In  re 
Victoria  Steamboats,  Ltd.,  [1897]  1  Ch.  158). 

Action  on  behalf  of  Holders. — The  writ  must  be  intituled  in  all  cases 
in  the  matter  of  the  particular  company,  and  if  the  company  is  being 
comjndsorily  wound  up  in  the  High  Court,  the  action  must  be  assigned 
to  the  judge  having  jurisdiction  in  the  matter  of  the  winding-up 
(Practice  Masters'  Rule,  Nov.  26,  1895).  For  forms  of  writs  and  state- 
ments of  claim,  see  3  Palmer,  452,  485.  The  issue  of  the  writ  does  not 
of  itself  prevent  the  company  from  issuing  unissued  debentures  of  the 
series  in  respect  of  some  of  which  proceedings  are  taken  {In  re  Hubbard 
&  Co.,  [1898]  W.  N.  158). 

Poreclosure  may  be  obtained  in  an  action  commenced  by  originating 
summons  {Oldrey  v.  Union  Works,  [1895]  W.  N.  77);  and,  as  a  rule,  fore- 
closure is  the  remedy  available  where  there  are  mortgage  debentures 
which  are  not  secured  by  a  trust-deed,  but  where  there  is  a  trust-deed 
it  is  not  generally  available  (3  Palmer,  423),  the  claim  in  that  case 
being  for  declaration  of  a  charge,  execution  of  the  trusts,  an  account, 
and  that  the  charge  may  be  enforced  by  sale.     There  are  also  difficulties. 
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even  where  there  is  no  trust-deed,  and  proceedings  are  commenced  by 
writ  of  summons,  in  obtaining  foreclosure  when  some  of  the  debenture- 
holders  are  out  of  the  jurisdiction,  or  do  not  concur  {Elias  v.  Continental 
Oxygen  Co.,  [1897]  1  Ch.  511). 

Plaintiff. — Until,  at  any  rate,  judgment,  a  plaintiff  suing  on  behalf 
of  the  debenture-holders  is  dominus  litis,  and  may  compromise  or 
abandon  the  proceedings  (3  Palmer,  454) ;  and  even  after  judgment  a 
plaintiff,  who  has  no  notice  that  any  other  debenture-holder  claims  the 
benefit  of  the  judgment,  is  competent  to  discontinue  the  action  {In  re 
Alpha  Co.,  [1903]  1  Ch.  203). 

If  a  person  suing  on  behalf  become  bankrupt,  his  estate  vests  in  his 
trustee  in  bankruptcy,  and  imless  the  trustee  goes  on  with  the  action 
it  will  be  stayed  {Wolff  \.  Van  Boolen,  94  L  T.  502).  Dissenting 
debenture-holders  may  apply  to  have  one  of  their  number  added  as  a 
defendant  {ibid.). 

Defendaids. — The  company  will  be  made  defendants,  and  also  any 
other  incumbrancers  on  the  same  property,  as  in  the  case  of  proceedings 
to  enforce  ordinary  mortgages  {In  re  Wilcox  &  Co.,  [1903]  W.  N.  64). 
Where  there  is  a  trust-deed,  the  trustees  must  also  be  joined  as 
defendants  {Mortgarje  Insurance  Corporatioji  v.  Canadian  Agricultural 
Co.,  [1901]  2  Ch.  377). 

In  a  foreclosure  action  by  the  holder  of  a  mortgt^e  of  specific  assets 
of  a  company  which  has  subsequently  given  a  floating  charge  by  deben- 
tures on  all  its  assets,  the  debenture-liolders  are  properly  joined  as 
defendants,  although  the  principal  moneys  secured  to  them  are  not  yet 
payable  {Wallace  v.  Evershed,  [1899]  1  Ch.  891). 

Where  a  person  is  made  a  defendant  on  behalf  of  himself  and  all 
the  other  holders  of  second  debentures,  it  is  unnecessary  to  make  an 
order  appointing  him  to  represent  tlie  second  debenture-holdera  {In  re 
Cadogan,  etc..  Estate  {No.  2),  Ltd.,  [1906]  W.  N.  112). 

It  was  held  in  Francis  v.  Hari-ifon,  1889,  43  Ch.  D.  183,  that  a 
puisne  mortgagee  who  was  a  trustee  for  beneficial  owners  of  the  mort- 
gage moneys  did  not — at  anyrate  where  he  was  insolvent — represent 
his  beneficiaries  in  a  foreclosure  action  brought  by  a  prior  incumbrancer ; 
but  by  li.  S.  C,  1883,  Order  16,  r.  1  (as  amended  by  r.  4  of  Nov.  1893), 
trustees  in  such  a  case  now  represent  their  beneficiaries.  Where  there 
are  no  trustees  and  debenture-holders  are  puisne  incumbrancers,  they 
must  all  be  made  parties  if  foreclosure  is  sought  against  them.  It  is 
not  sutiicient  to  make  some  of  them  parties  as  representing  the  whole 
under  Order  16,  r.  9  {GriffUh  v.  Ponml,  1890,  45  Ch.  D.  553).  But 
whether  there  is  or  is  not  a  trust-deed,  if  there  is  a  charge,  and  an 
action  is  brought  on  behalf  of  the  debenture-holdera  to  enforce  it,  the 
judge  "may  direct  a  sale  before  judgment,  and  also  after  judgment, 
before  all  the  pereons  interested  are  ascertained,  whether  served  or 
not"  (Order  51,  r.  1  {h),  Nov.  1893).     See  infra. 

Wliere  a  company  is  being  wound  up  compulsorily  or  under  super- 
vision, and  it  is  a  necessary  party,  the  leave  of  tlie  Court  must  be 
obtained  before  proceedings  are  commenced  against  it,  and  if  the 
winding-up  has  already  commenced,  liberty  to  proceed  must  be  obtained, 
but  in  either  case  leave  will  be  given  very  much  as  of  courae  (3  Palmer, 
419). 

Receivers. — In  many  cases  the  debenture-holders  have  an  express 
power  to  appoint  a  receiver  under  their  debentures;  and  they  may 
exercise  the  power  although  a  winding-up  order  has  been  made  {Henry 
VOL.  IV.  26 
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Pound,  Son,  and  Htitchings,  1889,  42  Ch.  D.  402).  But  those  who  have 
the  power  of  appointment  are  trustees  of  it  for  the  benefit  of  the 
debenture-holders  only ;  and  if  the  power  is  improperly  exercised  the 
Court  will  interfere,  and  appoint  its  own  receiver  {In  re  Maskelyne 
British  Typewriter,  Ltd.,  [1898]  1  Ch.  133).  And  the  Court  will  not 
displace  the  receiver  by  the  liquidator  (ibid. ;  Joshua  Stubbs,  Limited, 
[1891]  1  Ch.  475),  although  the  receiver,  if  appointed  by  the  parties, 
should  apply  to  the  Court  for  leave  to  take  possession  if  he  has  not 
done  so  before  the  winding-up  order  was  made.  And  where  there  is 
no  power  for  the  parties  to  appoint  a  receiver,  the  debenture-holders, 
if  they  have  a  charge,  have  a  right  to  have  a  receiver  appointed  by 
the  Court  (Ferry  v.  Oriental  Hotels  Co.,  1870,  L.  E.  5  Ch.  420;  M'Mahon 
v.  North  Kent  Ironworks  Co.,  [1891]  2  Ch.  148). 

But  if  the  parties  come  to  the  Court  for  the  appointment  of  a 
receiver  tliey  cannot  insist  on  their  own  nominee  being  appointed,  or 
even  being  retained  in  office,  as  against  the  official  receiver  or  liquidator 
(Joshua  Stubbs,  Limited,  ubi  supra  ;  British  Linen  Co.  v.  South  American 
etc.,  Co.,  [1894]  1  Ch.  108). 

Sec.  4  (6)  of  the  Companies  (Winding-up)  Act,  1890,  expressly  pro- 
vides that,  "where  an  application  is  made  to  the  Court  to  appoint  a 
receiver  on  behalf  of  the  debenture-holders  or  other  creditors  of  the 
company,  the  official  receiver  may  be  appointed,"  and  the  Court  fre- 
quently prefers  to  appoint  the  liquidator  as  receiver  in  respect  of  all 
or  some  of  the  assets;  see  the  two  cases  last  cited.  But  where  the 
winding-up  is  purely  voluntary,  no  preference  as  to  appointment  as 
receiver  is  given  to  the  liquidator  over  the  nominee  of  the  secured 
creditors  (Boyle  v.  Bettws  Llantwit  Colliery  Co.,  1876,  2  Ch.  D.  726). 
As  to  the  direction,  in  an  order  appointing  a  receiver,  to  pay  preferential 
debts,  see  [1900]  W.  K  58. 

As  to  making  calls  on  shares  when  the  uncalled  capital  is  charged 
and  there  is  a  winding  up,  see  Fowler  v.  Broad's  Fatent,  etc.,  Co.,  [1893], 

1  Ch.  724. 

Receiver  and  Manager. — Where  the  debentures  are  charged  on  a 
going  concern  the  Court  "  has  increasingly  of  late  years,  at  the  instance 
of  [debenture-holders],  appointed  not  merely  receivers  but  managers " 
{Beid  V.  Explosives  Co.,  1887,  19  Q.  B.  D.  264).  But  the  goodwill  of 
the  company  must,  expressly  or  by  implication,  be  charged,  to  justify 
the  appointment  of  a  manager  (In  re  Leas  Hotel  Co.,  [1902]  1  Ch.  332). 
See  that  case  and  cases  there  cited  as  to  the  words  which  are  sufficient 
to  include  goodwill.  There  is  no  doubt  whatever  as  to  the  jurisdiction 
to  appoint  receivers  and  managers  in  ordinary  cases  (see  3  Palmer,  425). 
But  where  what  is  charged  is  in  the  nature  of  a  public  undertaking, 
and  there  is  no  power  to  sell  that  undertaking,  only  a  receiver,  and  not 
a  manager,  can  be  appointed  (Gardner  v.  L.  C.  and  D.  Rly.  Co.,  1867, 
L.  E.  2  Ch.  201 ;  Marshall  v.  South  Staffordshire  Tramways  Co.,  [1895] 

2  Ch.  36).  But  a  receiver,  and,  if  necessary,  a  manager,  may  in  the 
case  of  a  railway  company  be  appointed  under  sec.  4  of  the  Eailway 
Companies  Act,  1867  (and  see  Manchester  and  Milford  Bly.  Co.,  1880, 
14  Ch.  D.  645 ;  Mersey^  Bly.  Co.,  1888,  37  Ch.  D.  610). 

"  When  a  receiver  is  appointed  by  the  Court  to  carry  on  a  business, 
he  accepts  the  appointment  on  the  terms  that  he  will  be  personally 
responsible  to  the  creditors  of  the  business,  whilst  he  will  be  indemni- 
fied out  of  the  estate  "  (p)er  Eigby,  L.J.,  in  Given  &  Co.  v.  Cronh,  [1895] 
1  Q.  B.  265,  275 ;  In  re  Glasdir  Copper  Mines,  Ltd.,  [1906]  1  Ch.  365, 
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378.  He  is  not  the  agent  either  of  the  company,  or  of  the  Court  or  of 
anyone  else  {Burt  v.  Bull,  [1895]  1  Q.  B.  276,  279  ;  In  re  Glasdir  Copper 
Mines,  Ltd.,  supra).  But  where  the  security  is  hy  sub-demise  of  lease- 
holds, a  receiver  appointed  by  the  Court  is  not  (any  more  than  the 
mortgagee  himself  would  be)  liable  to  the  head-lessor  for  rent  or  out- 
goings, and  the  head-lessor  cannot  require  payment  of  these  out  of 
moneys  coming  to  the  receiver  while  in  occupation  of  the  mortgaged 
premises;  and  even  if  the  receiver  has,  by  order  of  the  Court,  sold 
goods  which  might  have  been  distrained  on,  the  Court  will  not  order 
him  to  pay  the  head-lessor  out  of  tlie  proceeds  {Hand  v.  Bloiv,  [1901] 
2  Ch,  721).  A  receiver  in  a  debenture-holder's  action  may,  in  case  of 
emergency,  be  empowered  by  the  Court  to  borrow  money  as  a  first 
charge  on  the  undertaking  in  priority  to  the  debentures  {Greenwood  v. 
Algedras  {Gibraltar)  Ely  Co.,  [1894]  2  Ch.  205),  such  securities  having 
a  resemblance  to  receivers'  certificates  in  the  United  States.  [See 
American  Securities.] 

As  to  the  receiver's  right  to  indemnity  in  England  for  his  costs  and 
expenses  including  remuneration  in  priority  to  the  charges  created  by 
these  "prior-lien"  securities,  see  Strapp  v.  BiUl,  [1895]  2  Ch.  1 ;  In  re 
Glasdir  Copper  Mines,  Ltd.,  [1906]  1  Ch.  365,  378.  These  cases  establish 
that  where  the  advances  are  made  by  a  party  to  the  action,  the  receiver 
or  receiver  and  manager  is  entitled  to  take  his  costs  and  expenses  out 
of  the  assets  in  priority  to  the  sums  advanced  if  the  true  bargain  was 
that  the  assets  should  be  realised  by  him  for  the  benefit  of  all  concerned, 
but  a  doubt  is  expressed  whether  the  same  rule  applies  where  a 
stranger  makes  the  advance.  The  order  ought  to  state  whether  the 
charge  to  be  given  by  him  is  to  be  subject  to  or  free  from  his  right  to 
indemnity.  But  where  orders  were  made,  giving  tlie  receiver  liberty 
to  borrow  in  priority,  in  order  to  preserve  tlie  company's  property  and 
carry  on  the  business,  and  the  moneys  were  Ijorrowed  by  him  from  the 
plaintiffs  on  first  charges,  not  expressly  reserving  the  receiver's  right 
to  indemnity,  and  assets  when  sold  were  insufficient  to  satisfy  both  the 
plaintiifs  prior-lien  charges,  and  the  receiver's  costs  and  expenses 
(including  his  remuneration),  it  was  held  tliat  the  costs  and  expenses 
had  priority  over  the  prior-lien  charges.  And  according  to  Warrington, 
J.,  in  In  re  British  Power  Traction,  etc.,  Co.,  [1906]  1  Ch.  497,  "  expenses 
and  liabilities  bond  fide  incurred"  by  a  manager  "in  the  ordinary  course 
of  tlie  business "  are  "primd  facie  .  .  .  properly  incurred "  aiui  within 
the  rule  as  to  indemnity,  and  where  "  he  is  autlu)rised  to  lx)rrow  a  sum 
not  exceeding  a  certain  limit  for  the  general  purposes  of  the  business 
.  .  .  the  ettect  ...  is  to  provide,  at  the  expense  of  the  parties  inter- 
ested in  the  assets,  a  special  fund  out  of  which  the  manager  can 
indemnify  hhnself,"  but  not  to  entitle  him  "  witliout  any  further 
authority,  to  incur  expenses  and  liabilities  to  an  unlimited  extent,  and 
to  require  them  to  be  met  out  of  assets,"  his  duty  Ijeing  "  if  he  finds 
that  the  fund  provided  by  the  Court  is  not  sufficient  ...  to  cause 
the  matter  to  be  brought  before  the  Court,  so  that,  if  it  sees  fit,  it  may 
increase  it,  or  give  him  leave  to  incur  further  expenses  and  liabilities." 
"  If  without  such  an  application  ...  he  incurs  expenses  and  liabilities 
exceeding  the  limit,  he  is  .  .  .  not  entitled  to  be  indemnified  against 
them,  unless  he  can  show  "  special  circumstances,  to  be  determined  in 
each  particular  case,  justifying  him  in  incurring  them  without  first 
obtaining  leave,  and  it  is  not  "  enough  to  show  that  the  expenses  or 
liabilities  were  incurred  bond  fide  and  in  the  ordinary  course  of  business." 
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"With  reference  to  the  point  of  time  from  which  a  receiver  appointed  by 
the  Court  is  deemed  to  be  in  possession,  see  Morrison  v.  SJcerne  Ironworks 
Co.,  1889,  60  L.  T.  588 ;  Edtoards  v.  Edwards,  1877,  2  Ch.  D.  291 ;  In  re 
Marriage,  Neave  &  Co.,  [1896]  2  Ch.  663,  671. 

Where  the  incumbrancers — the  debenture-holders  or  trustees  of  a 
debenture  trust-deed — appoint  a  receiver  under  a  power  contained  in 
the  security,  the  position  of  the  receiver  is  different.  Where  the 
trustees  of  a  debenture  trust-deed  had  express  power  to  appoint  a 
receiver,  and  it  was  provided  that  "  any  person  so  appointed  shall  be 
the  agent  of  the  company,  who  alone  shall  be  liable  for  his  acts  and 
defaults,"  the  trustees  were  held  not  liable  for  debts  contracted  by 
the  receiver  either  before  or  after  a  winding-up  order  was  made  against 
the  company  {Owen  &  Co.  v.  Cronk,  siti^ra  ;  Gosling  v.  G-a^kell,  [1897] 
A.  C.  575).  But  after  the  winding-up  he  would  seem  to  be  no  longer 
the  agent  of  the  company  {ihid.  p.  596).  As  to  the  necessity  of  stating 
that  the  receiver  is  agent  of  the  company  (see  In  re  Vimhos,  Ltd.,  [1900] 
1  Ch.  460;  Robinson  Printing  Co.  v.  Cliie,  Ltd.,  [1905]  2  Ch.  12,3). 

Interfering  with  Receiver. — As  to  contempt  of  Court  by  interfering 
with  a  receiver,  see  Eeceiver.  Where  a  receiver  is  appointed  of 
property  situate  abroad,  the  Court  will  not  prevent  a  creditor  of  the 
company  from  pursuing  his  remedies  in  the  foreign  country  in  which 
the  property  is,  although  this  may  interfere  with  the  receiver  there 
{In  re  Maudslay,  Sons  &  Field,  [1900]  1  Ch.  602). 

As  to  a  receiver  obtaining  possession  (see  Savage  v.  Bentley,  [1904] 
W.  K  89). 

Immediate  Sale. — By  Order  51,  r.  1b.  "In  debenture-holders' 
actions,  where  the  debenture-holders  are  entitled  to  a  charge  by  virtue- 
of  the  debentures,  or  of  a  trust-deed,  or  otherwise,  and  the  plaintiff  is. 
suing  on  behalf  of  himself  and  other  debenture-holders,  and  where  the- 
judge  in  person  is  of  opinion  that  there  must  eventually  be  a  sale,  he- 
may  in  his  discretion  direct  a  sale  before  judgment,  and  also  after 
judgment,  before  all  the  persons  interested  are  ascertained,  whether 
served  or  not." 

In  an  action  where  the  action  is  not  on  behalf,  the  rule  does  not 
apply  {Parkinson  v.  Wainwright,  64  L.  J.  Ch.  493).  Where  the  order 
is  asked  for  on  motion  for  judgment  an  affidavit  of  the  facts  is  required 
{In  re  Day  and  Night  Advertising  Co.,  Ltd.,  48  W.  E.  362).  On  such  a 
motion,  on  admissions  in  the  pleadings,  where  the  property  is  in  jeopardy 
an  immediate  sale  will  be  ordered,  but  unless  all  the  subsequent 
debenture-holders  are  parties,  the  order  will  be  for  sale  with  the  appro- 
bation of  the  judge,  so  that  those  absent  may  be  brought  in  in  chambers, 
on  the  application  to  approve  the  conditional  contract  for  sale  {In  re 
Crigglestone  Coal  Co.,  [1906]  1  Ch.  523). 

Judgment — {a)  In  Default  of  Appearance. — By  Order  13,  r.  12,  in  all 
actions  not  otherwise  provided  for — and  no  special  provision  is  made  for 
debenture  actions — in  case  there  is  no  appearance  within  time,  on  the 
filing  of  an  afhdavit  of  service,  "  and  of  a  statement  of  claim,  the  action 
may  proceed  as  if  the  party  had  appeared."  The  plaintiff  must  file  a 
statement  of  claim,  and  may  afterwards  proceed  by  motion  for  judgment 
under  Order  27,  r.  11  {Greene  v.  St.  John's  Mansions,  Ltd.,  [1900]  W.  N.  9. 
A  master  cannot  dispense  with  a  statement  of  claim  against  a  defendant 
who  does  not  appear,  even  where  there  are  other  defendants  who  do 
appear  {In  re  Norman,  [1900]  W.  N.  159).  The  defendant  must  appear 
before  he  can  deliver  a  defence  to  a  statement  of  claim  filed  against  him. 
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and  the  defence  must  be  delivered  within  ten  days  (or  extended  time) 
from  the  filing  of  the  claim  (Order  21,  r.  8).  After  the  expiration  of 
the  ten  days  or  further  time,  then,  if  there  is  no  defence,  notice  of  motion 
may  be  filed  for  "  such  judgment  as  upon  the  statement  of  claim  the 
judge  considers  the  plaintiff  to  be  entitled  to"  (see  Order  27,  r.  11,  and 
Ann.  Pr.,  1907,  p.  328). 

As  to  how  the  motion  for  judgment  is  set  down,  see  Ann.  Pr.  1907, 
p.  330.  No  affidavit  of  the  facts  is  required  (ibid.).  The  motion  may 
be  set  down,  in  a  proper  case,  as  a  short  cause. 

Two  clear  days'  notice  of  motion  must  be  given  {Ann.  Pr.  1907, 
p.  529). 

(h)  In  Default  of  Defence. — Where  there  are  pleadings  and  the 
defendant  appears,  if  he  "  makes  default  in  delivering  a  defence,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment,  and  such 
judgment  shall  be  given  as  upon  the  statement  of  claim  the  Court  or 
a  judge  shall  consider  the  plaintiff  to  be  entitled  to"  (Order  27,  r.  11). 
As  to  setting  down  and  the  documents  to  be  left,  see  Ann.  Pr.  1907, 
p.  330.  The  action  may  in  a  proper  case  be  set  down  as  a  short  cause. 
"  Counsel's  minutes  must  always  Ije  left  with  the  judge  on  these  applica- 
tions, even  if  the  common  form  judgment  is  all  that  is  asked  for  "  {i^er 
Swinfen  Eady,  J.,  in  In  re  Automatic  Machines,  etc.,  Ltd.,  [1902]  W.  N. 
236). 

Two  clear  days'  notice  of  motion  must  be  given  {Ann.  Pr.,  1907, 
p.  529). 

(c)  In  other  Cases. — Where  the  judgment  asked  for  is  not  in  default 
of  appearance  or  defence,  but  the  defendant  has  appeared,  and  both 
parties  attend  the  summons  for  directions — either  of  two  orders  may  be 
made — (1)  The  Master  may  direct  that  there  shall  be  no  pleadings,  that 
the  action  shall  be  set  down  for  trial,  that  the  plaintiff  shall  give  notice 
of  trial  (which  must  be  ten  days'  notice  unless  a  shorter  time  is  directed), 
and  that  the  action  shall  be  tried  on  affidavits  aa  a  short  cause  on 
minutes ;  or  which  is  more  convenient  (2)  the  Master  may  direct  that 
the  action  be  set  down  on  motion  for  judgment,  without  pleadings  to  be 
heard  on  minutes,  adding,  though  this  is  not  necessary,  that  the  evidence 
is  to  be  by  affidavit  (Byrne,  J.,  held  that  there  should  be  a  direction  to 
take  evidence  by  affidavits :  In  re  G^Uta-Perclia  Coi-jwration,  [1899]  W.  N. 
251 ;  and  see  In  re  Church  Stretton,  etc.,  Co.,  [1904]  W.  N.  48).  In  this  case 
the  notice  is  two  clear  days'  notice  {jKr  Buckley,  J.,  in  In  re  Pringle, 
[1903]  W.  N.  207).  But  where  there  are  no  affidavits  filed  in  support  of 
the  motion  for  judgment,  Swinfen  Eady,  J.,  requires  a  statement  of  claim 
{In  re  Ihipont,  Ltd.,  [1906]  W.  N.  14).  Buckley,  J.,  did  not,  and  Keke- 
wich,  J,,  and  Warrington,  J.,  do  not  require  a  statement  of  claim  {In  re 
Cadogan,  etc.,  Estate  {No.  2),  Ltd.,  [1906]  W.  N.  112). 

Form  of  Judfjmcnt. — A  form  of  judgment  settled  by  some  of  the 
judges  of  the  Chancery  Division  is  given  in  In  re  Wolverhampton 
District  Brewery,  Ltd.,  [1899]  W.  N.  229 ;  but  this  has  since  been  varied, 
as,  instead  of  an  inquiry  as  to  debts  payable  in  priority  under  the  Pre- 
ferential Payments  Act,  a  direction  for  payments  of  tliose  debts  is  now 
inserted,  even  where  the  order  only  appoints  a  receiver.  See  W.  N., 
1900,  58. 

Declaration  of  Charge. — At  the  hearing  of  the  action  it  is  not  unusual 
to  declare  that  the  debenture-holders  are  entitled  to  a  charge  {Marwiek 
V.  Lord  Thurlow,  [1895]  1  Ch.  776;  In  re  Crigglestonc  Coal  Co.,  [1906]  1  Ch. 
523),  but  Vaughan  Williams,  J.,  when  he  was  winding-up  judge,  would 
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not  make  such  a  declaration  in  a  short  cause  on  motion  for  judgment 
unless  the  company,  by  its  liquidator,  appeared  and  consented.  For 
forms  of  judgments  in  debenture  actions,  see  3  Palmer,  532  et  seq.,  and 
as  to  those  by  Vaughan  Williams,  J.,  see  particularly  ^&^rf.,  Form  201,  and 
the  Notes  to  Form  185). 

Inquiries. — As  to  inquiries  directed  where  some  of  the  debentures 
have  not  been  registered  in  time,  see  In  re  Ehrmann  Brothers,  [1904] 
W.  K  48. 

Under  the  usual  inquiry  in  the  judgment  as  to  the  property  subject 
to  the  debentures,  the  Master  properly  certifies  the  amounts  of  uncalled 
capital  due  from  shareholders  (where  uncalled  capital  is  comprised  in  the 
security),  and  the  finding  binds  the  plaintiff  not  only  as  a  debenture- 
holder,  but  also  a  shareholder  if  he  is  one  {Madeley  v.  Boss,  Sleeman  &  Co., 
[1897]  1  Ch.  505). 

As  to  the  effect  of  appropriating  moneys,  by  orders  in  an  action  to 
administer  the  trusts  of  a  debenture  trust-deed,  as  principal  or  interest, 
on  liability  for  income-tax,  see  Smith  v.  laio  Guarantee  and  Trust 
Society,  [1904]  2  Ch.  569. 

Costs. — As  a  general  rule,  a  plaintiff  suing  on  behalf  of  himself  and 
the  other  debenture-holders  is  only  entitled  to  party  and  party  costs 
{In  re  Queen's  Hotel  Co.,  Cardiff,  [1900]  1  Ch.  792).  But  where  the 
assets  are  insufficient  for  the  payment  of  the  debentures  in  full,  the 
plaintiff  is  entitled  to  solicitor  and  client  costs  {In  re  New  Zealand 
Midland  Bly.  Co.,  [1901]  2  Ch.  357).  And  if  he  is  too  poor  to  pay  the 
difference  between  solicitor  and  client  and  party  and  party  costs,  and 
property  has  been  recovered  or  preserved  more  than  enough  to  pay  the 
debenture-holders,  the  solicitor  is  entitled  to  a  charging  order  for  the 
difference  on  so  much  of  the  property  as  belongs  to  the  debenture-holders 
{In  re  W.  C.  Home  &  Sons,  Ltd.,  [1906]  1  Ch.  271). 

Trustees  of  a  debenture  trust-deed  are  entitled  to  be  paid  their  costs 
before  the  funds  are  distributed  among  the  debenture-holders,  even 
where  the  trustees  and  the  company  appear  by  the  same  solicitor 
{Mortgage  Insurance  Corjyoration  v.  Canadian  Agricidtural,  etc.,  Co., 
[1901]  2  Ch.  377).  The  defendant  company  is  not  entitled  to  costs 
unless  the  whole  action  fails,  nor  are  second  debenture-holders  who 
are  made  defendants;  both  must  look  to  the  surplus  (Palmer's  Co.  Brec, 
vol.  iii.,  9th  ed.,  710;  In  re  Clayton  Engineering,  etc.,  Co.,  [1904]  W.  N., 
228). 

As  to  a  charging  order  for  costs  of  a  receiver  when  property  has 
been  recovered  or  preserved,  see  In  re  W.  C.  Home  &  Sons,  ltd.,  supra. 

Notice  of  Judgment. — As  to  service  of  notice  of  judgments  and  orders, 
see  K.  S.  C,  1883,  Order  16,  r.  40;  Order  55,  rr.  35  and  35a  (Nov.  1, 
1893),  but  directions  have  lately  been  issued  by  the  Chancery  judges  to 
their  masters,  that  "  in  ordinary  cases  the  judgment  in  debenture-holders' 
actions  should  not  be  served  on  the  debenture-holders,  but  they  should 
have  notice  given  to  them  by  circular  or  letter,  or  by  advertisement,  if 
the  case  so  require,  full  discretion  being  reserved  to  serve  notice  of  the 
judgment  formally  if  thought  advisable." 

Winding-up. — As  to  the  acceleration  of  debenture-holders'  remedies 
by  a  winding-up  taking  place,  see  supra.  A  winding-up  order  does  not 
prevent  a  debenture-holder  from  bringing  an  action  to  realise  his  security 
{Longendale  Cotton  Spinning  Co.,  1878,  8  Ch.  D.  150;  Henry  Bound,  Son, 
&  Hutchings,  1889,  42  Ch.  D.  402) ;  for  he  is  not  bound  to  enforce  his 
rights  in  the  winding-up  {Lloyd  v.  David  Lloyd  &  Co.,  1877,  6  Ch.  D. 
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339).  But  where  a  compulsory  or  supervision  order  has  been  made,  the 
debenture  or  stock  holders,  if  all  concur,  can  have  their  securities  realised 
on  summons  in  the  liquidation,  or  they  can  agree  to  realisation  by  the 
liquidator  and  payment  off  out  of  the  proceeds  (2  Palmer,  459).  And 
the  holder  of  a  debenture  may  petition  for  a  winding-up  order  {Moor 
V.  Anglo-Italian  Baiik,  1879,  10  Ch.  J).  681),  even  when  his  debenture  is 
payable  to  bearer  (Olathe  Silver  3fining  Co.,  1884,  27  Ch.  D.  278).  But 
a  debenture  stockholder  who  has  no  present  claim  for  principal  or 
interest  is  not  entitled  to  petition  {In  re  Melbourne  Brewery  oiid  Dis- 
tillery, [1901]  1  Ch.  453).  The  fact  that  all  the  assets  of  the  company 
are  covered  by  debentures  to  secure  an  amount  greater  than  the  total 
value  of  the  assets  is  not  as  between  a  petitioning  unsecured  creditor 
and  the  company  (although  supported  by  the  debenture-holders)  a 
ground  for  refusing  a  winding-up  order  {In  re  Chic,  Ltd.,  [1905]  2  Ch. 
345  ;  In  re  Alfred  Melson  &  Co.,  [1906]  1  Ch.  841 ;  In  re  Crigglestone  Coal 
Co.,  [1906]  2  Ch.  327). 

If  debenture-holders  prove  in  a  winding  up  their  rights  are  different 
when  the  company  is  solvent  from  those  wliich  they  have  when  it  is 
insolvent.  In  the  former  case  they  prove  for  principal  and  interest 
without  first  valuing  tlieir  security  {Kellock'.9  Case,  1868,  L.  11.  3  Ch.  769) ; 
"  and  they  can  hold  their  securities  until  redemption  in  full  by  payment 
of  principal,  interest,  and  costs,  or  they  can  realise  the  same  by  virtue 
of  any  power  of  sale,  and  can  then  go  in  and  prove,  or  they  can  apply  to 
the  Court  to  realise  their  security,  or  with  the  leave  of  the  Court  (sec. 
87  of  1862)  bring  an  action  to  enforce  their  securities"  (2  Palmer,  463). 
But  "in  the  winding-up  of  any  company  under  the  Companies  Acts, 
1862  and  1867,  whose  assets  may  prove  to  be  insufficient  for  the  pay- 
ment of  its  debts  and  liabilities  and  the  costs  of  winding-up,  the  same 
rules  shall  prevail  and  be  observed  as  to  the  respective  rights  of  secured 
and  unsecured  creditors,  and  as  to  debts  and  liabilities  provable  .  .  . 
as  may  be  in  force  for  the  time  being  \uider  the  law  of  bankruptcy  with 
respect  to  the  estates  of  persons  a<ljudged  bankrupt "  (Judicature  Act, 
1875,  8.  10).  The  effect  of  these  rules,  shortly  stated,  is  that  the  de- 
benture-holder is  a  secured  creditor.  See  article  Company,  Senired 
Creditors,  Vol.  III.,  p.  227 ;  and  see  Ex  parte  National,  etc.,  Bank  ;  In  re 
Newton,  [1896]  2  Q.  B.  403). 

But  as  debentures  or  debenture  stock  may  be  issued  at  a  discount, 
the  holders  can  receive  dividends  on  the  whole  amounts  of  the  face  value 
'pari  jja.ssu  with  other  creditors  until,  when  they  are  mortgagees  of  the 
debentures  or  stock,  their  mortgage  moneys  have  been  paid  in  full 
{Regent's  Canal  Ironivorks  Co.,  1876,  3  Ch.  D.  43 ;  Robinson  v.  Montgomery- 
shire Brewery  Co.,  [1896]  2  Ch.  841). 

As  to  the  adjustment  of  cross-claims  between  two  companies  in 
winding-up,  one  of  wliich  owes  to  the  other  moneys  in  respect  of  deben- 
tures, and  the  latter  of  which  owes  to  the  former  money  ordered  to  be 
paid  in  respect  of  misfeasances,  see  In  re  Leeds  and  Hanley  2'heatres  of 
Varieties,  [1904]  2  Ch.  45. 

There  is  no  jurisdiction  in  a  winding-up  to  fix  the  remuneration  of 
a  receiver  appointed  by  the  debenture-holders  themselves  {In  re  Vimbos, 
Ltd.,  [1900]  1  Ch.  470). 

As  to  transfers  of  debentures,  and  registration  thereof,  after  a  winding- 
up  has  commenced,  see  In  re  Goy  &  Co.,  [1900]  2  Ch.  149 ;  and  compare 
In  re  Palmer's  Decoration  and  Furnishing  Co.,  [1904]  2  Ch.  743. 
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Secueities  of  Eailway  and  other  Statutory  Companies. 

The  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16, 
applies  to  "  every  joint-stock  company  which  shall  by  any  Act  which 
shall  hereafter  be  passed  be  incorporated  for  the  purpose  of  carrying  on 
any  undertaking  "  (s.  1);  and  by  sec.  38,  "  if  the  company  be  authorised  by 
the  special  Act " — which  is  "  any  Act  which  shall  be  hereafter  passed 
incorporating  a  joint-stock  company  for  the  purpose  of  carrying  on  any 
undertaking  "  (s.  2) — "  to  borrow  money  on  mortgage  or  bond,  it  shall  be 
lawful  for  them,  subject  to  the  restrictions  contained  in  the  special  Act,  to 
borrow  on  mortgage  or  bond  such  sums  of  money  as  shall  from  time  to 
time  by  an  order  of  a  general  meeting  of  the  company  be  authorised  to  be 
borrowed,  not  exceeding  in  the  whole  the  sum  prescribed  by  the  special 
Act,  and  for  securing  the  repayment  of  the  money  so  borrowed,  with 
interest,  to  mortgage  the  undertaking  and  the  future  calls  on  the  share- 
holders, or  to  give  bonds  in  manner  hereinafter  mentioned."  By  sec.  41 
"  every  such  mortgage  deed  or  bond  may  be  according  to  the  form  in  the 
Schedule  (C)  or  (D)  to  this  Act  annexed,  or  to  the  like,  effect"  These 
mortgages  to  some  extent  resemble  debentures,  for  by  sec.  42  "the 
respective  mortgagees  shall  be  entitled  one  with  another  to  their  respec- 
tive proportions  of  the  tolls,  sums,  and  premises  comprised  in  such 
mortgages,  and  of  the  future  calls  payable  by  the  shareholders,  if 
comprised  therein,  according  to  the  respective  sums  in  such  mortgages 
mentioned  to  be  advanced  by  such  mortgagees  respectively,  and  to  be 
repaid  the  sums  so  advanced,  with  interest,  without  any  preference  one 
above  another  by  reason  of  priority  of  the  date  of  any  such  mortgage,  or 
of  the  meeting  at  which  the  same  was  authorised."  See  further  as  to 
these  loans,  sees.  39-41,  43-55.  As  to  converting  loans  into  capital,  see 
sees.  56  6^  seq^. 

Part  III.  of  the  Companies  Clauses  Act,  1863,  26  &  27  Vict.  c.  118, 
comprises  sees.  22-35.  Sec.  22,  as  amended  by  sec.  1  of  the  Companies 
Clauses  Act,  1869,  provides  that  "  where  any  company,  incorporated 
either  before  or  after  the  passing  of  this  Act  for  the  purpose  of  carrying 
on  any  undertaking,  is  authorised  by  any  special  Act  hereafter  passed 
and  incorporating  this  part  of  the  Act  to  create  and  issue  debenture 
stock, — then  and  in  every  such  case  the  company,  with  the  sanction  of 
such  proportion  of  the  votes  of  the  shareholders  and  stockholders  entitled 
to  vote  in  that  behalf  at  meetings  of  the  company  present  (personally  or 
by  proxy)  at  a  meeting  of  the  company  specially  convened  for  the  pur- 
pose, as  is  prescribed  in  the  special  Act,  and  if  no  proportion  is  prescribed, 
then  of  three-fifths  of  such  votes,  may  from  time  to  time  raise  all  or  any 
part  of  the  money  which  for  the  time  being  they  have  raised,  or  are 
authorised  to  raise,  on  mortgage  or  bond,  by  the  creation  and  issue,  at 
such  times,  in  such  amounts  and  manner,  on  such  terms,  subject  to  such 
conditions,  and  with  such  rights  and  privileges  as  the  company  thinks 
fit,  of  stock  to  be  called  '  debenture  stock,'  instead  of  and  to  the  same 
amount  as  the  whole  or  any  part  of  the  money  which  may  for  the  time 
being  be  owing  by  the  company  on  mortgage  or  bond,  or  which  they 
may  from  time  to  time  have  power  to  raise  on  mortgage  or  bond,  and 
may  attach  to  the  stock  so  created  such  fixed  and  perpetual  preferential 
interest,  payable  half-yearly  or  otherwise,  and  commencing  at  once,  or  at 
any  future  time  or  times,  when  and  as  the  debenture  stock  is  issued,  or 
otherwise,  as  the  company  thinks  fit." 
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The  restriction  as  to  rate  of  interest  in  the  future  was  abolished  by 
sec.  1  of  the  Act  of  1869,  but  see  sec.  2  of  that  Act  as  to  the  rate  of 
interest  on  stock  then  already  authorised. 

By  sec.  3  of  the  Act  of  1869,  "  any  company  liaving  power  to  raise 
money  on  mortgage  or  bond  by  virtue  of  any  Act  of  Parliament,  but  not 
having  power  to  create  and  issue  debenture  stock,  may  create  and  issue 
debenture  stock  subject  to  the  provisions  of  Part  III.  of  the  Act  of  1863," 
which  as  amended  is  to  be  "  deemed  to  be  incorporated  with  the  special 
Act  of  every  such  company."  By  sec.  4  of  the  Act  of  1869  "  money 
borrowed  by  a  company  for  the  purpose  of  paying  off  and  duly  applied 
in  paying  off  bonds  or  mortgages  of  the  company  given  or  made  under 
the  statutory  powers  of  the  company  shall,  so  far  as  the  same  is  applied, 
be  deemed  money  borrowed  within  and  not  in  excess  of  such  statutory 
powers."  This  presumably  means  that  if  the  limit  of  borrowing  is 
£20,000,  and  the  company  owes  £15,000  on  bonds  or  mortgages,  its 
limit  for  issue  of  debentures  is  not  £5000  but  £20,000,  provided  that 
£15,000  of  the  £20,000  is  applied  in  paying  off  the  mortgages. 

By  sees.  23  and  24  of  the  Act  of  1863  the  debenture  stock,  with 
interest,  is  a  charge  on  the  undertaking  prior  to  all  shares  or  stock,  is 
transferable,  and  has  the  incidents  of  personal  estate ;  and  the  interest 
on  the  debenture  stock  has  priority  over  the  dividends  or  interest  on 
ordinary,  preference,  or  guaranteed  shares  or  stock,  and  ranks  next  to  the 
interest  on  mortgages  or  bonds  legally  granted  before  the  creation  of  stock 
stock ;  but  the  debenture  stockholders  are  not  inter  se  entitled  to  any 
preference  or  priority. 

By  sec.  30  of  the  Act  of  1863  "  nothing  herein  or  in  the  special  Act 
authorising  the  issue  of  the  debenture  stock  contained  shall  in  any  way 
affect  any  mortgage  or  bond  at  any  time  legally  granted  by  the  company 
before  the  creation  of  such  stock,  or  any  power  of  the  company  to  raise 
money  on  mortgage  or  bond  ;  but  the  holders  of  all  such  mortgages  and 
bonds  shall,  during  the  continuance  thereof  respectively,  he  entitled  to 
the  same  priorities,  rights,  and  privileges  in  all  respects  as  they  would 
have  been  entitled  to  if  the  special  Act  authorising  the  issue  of  debenture 
stock  had  not  been  passed." 

By  sec.  32  "  money  raised  by  debenture  stock  shall  be  applied  ex- 
clusively either  in  paying  off  money  due  by  the  company  on  mortgage 
or  bond,  or  else  for  the  purposes  to  which  the  same  money  would  be 
applicable  if  it  were  raised  on  mortgage  or  bond  instead  of  debenture 
stock."  Inasmuch  as  by  sec.  34  "the  powers  of  borrowing  and  re- 
borrowing by  the  company  "  are,  "  to  the  extent  of  money  raised  by  the 
issue  of  debenture  stock,"  "  extinguished,"  it  is  often  more  convenient  to 
commence  borrowing  on  mortgage  or  bond,  and  not  by  issuing  debenture 
stock. 

By  sec.  28  of  the  Act  of  1863  provision  is  made  for  registration  of 
the  debenture  stock,  and  the  names  and  addresses  of  the  stockholders 
for  the  time  being,  and  for  the  free  inspection  of  the  register  by  "  every 
mortgagee,  bondholder,  debenture  stockholder,  shareholder  and  stock- 
holder "  of  the  company.  The  right  to  inspect  includes  the  right  to  take 
copies  {Mutter  v.  Eastern,  and  Midlamh  My.  Co.,  1888,  38  Ch.  D.  92). 

By  sec.  29  "  the  company  shall  deliver  to  every  holder  of  debenture 
stock  a  certificate  stating  the  amount  held  by  him :  and  all  regulations 
or  provisions  for  the  time  being  applicable  to  certificates  of  shares  in 
the  capital  of  the  company  shall  apply,  miiiatis  mutandis,  to  certificates 
of  debenture  stock." 
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Sec.  25  enables  any  one  or  more  of  the  holders  of  debenture  stock  to 
the  amount  mentioned  in  the  special  Act,  or  if  no  amount  is  prescribed, 
to  an  amount  equal  to  one-tenth  of  the  sum  which  the  company  is  for 
the  time  being  authorised  to  raise  by  mortgage,  by  bond,  and  by  debenture 
stock,  or  of  the  amount  of  £10,000,  whichever  of  the  two  last-mentioned 
sums  is  the  smaller  (without  prejudice  to  the  right  to  sue  for  interest), 
to  require  the  appointment  of  a  receiver  or  judicial  factor  whenever  the 
interest  is  in  arrear  for  thirty  days. 

Sec.  26  says  how  the  appointment  of  a  receiver  or  judicial  factor  is 
to  be  made,  and  empowers  him  to  receive  the  tolls  or  sums  liable  to  pay- 
ment of  interest,  and  to  distribute  the  same  rateably  in  payment  of  it 
among  the  stockholders,  after  making  provision  for  payment  of  the 
interest  on  the  company's  mortgages  or  bonds. 

Sec.  27  provides  for  the  recovery  of  arrears  of  interest  by  action  or 
suit.  As  the  liability  is  statutory,  the  period  of  limitation  is  twenty 
years.     In  re  Gormvall  Minerals  Railway,  [1897]  2  Ch.  74. 

Sec.  35  applies  Part  III.  of  the  Act  to  mortgage  preference  stock 
and  to  funded  debt. 

The  provisions  above  referred  to  apply,  of  course,  to  railway  com- 
panies, to  the  borrowing  by  which,  however,  certain  further  enactments 
have  application.  The  Eailway  Companies  Powers  Act,  1864,  27  &  28 
Yict.  c.  120,  and  the  Eailways  Construction  Facilities  Act,  1864,  27  & 
28  Vict.  c.  121,  give  companies  the  means  of  obtaining  new  capital,  and 
executing  new  works  with  the  sanction  only  of  a  Board  of  Trade  certificate, 
with  power  to  raise  additional  capital  "  partly  by  borrowing  on  mort- 
gage .  .  .  and  with  power  to  create  and  issue  debenture  stock,"  but 
under  certain  restrictions  mentioned  in  the  Acts  (see  Manson  on 
Debentures,  211). 

The  Eailway  Securities  Act,  1866,  29  &  30  Vict.  c.  108,  also 
contains  important  provisions  which  can  only  be  referred  to  here.  The 
name  of  an  officer  of  the  company  authorised  to  sign  instruments  must 
be  registered.  Loan  capital  accounts  are  to  be  made  out,  and  filed  with 
the  Eegistrar  of  Joint  Stock  Companies,  and  to  be  open  to  inspection  by 
shareholders  and  others.  A  statement  in  a  prescribed  form  is  to  be 
filed  with  the  same  Eegistrar  before  borrowing  on  mortgage  or  bond,  or 
issuing  debenture  stock  under  future  statutes.  Sec.  14  requires  a  declara- 
tion in  a  prescribed  form  to  be  placed  on  every  mortgage  deed,  bond,  and 
debenture  stock  certificate.  But  by  sec.  18  "nothing  in  this  Act,  or  in 
any  account,  statement,  or  declaration  under  it,  shall  affect  in  any  action 
or  suit  any  question  respecting  any  loan,  debt,  liability,  mortgage,  bond, 
or  debenture  stock  as  between  a  railway  company  or  any  director  or 
officer  of  a  railway  company  on  the  one  side,  and  any  person  or  class  of 
persons  on  the  other  side." 

The  following  provisions  of  the  Eailway  Companies  Act,  1867,  30  & 
31  Vict.  c.  127,  may  also  be  referred  to,  namely,  sec.  4  (as  amended  by 
38  &  39  Vict.  c.  31),  containing  restrictions  on  execution  against  rolling 
stock  and  other  personal  property  of  the  company,  but  providing  for  the 
appointment  of  a  receiver  and  of  a  manager ;  sec.  23,  as  to  the  priority 
of  mortgages,  bonds,  and  debenture  stock  over  other  debts  (see  Hull,  etc., 
Bly.  Co.,  1888,  40  Ch.  D.  119 ;  In  re  Liskeard  and  Caradon  Ely.  Co., 
[1903]  2  Ch.  681) ;  sees.  24  and  25,  which  are  to  the  same  effect  as  sees.  1 
and  2  of  the  Companies  Clauses  Act,  1869 ;  and  sec.  26,  which  provides 
that  "  moneys  borrowed  by  a  company  for  the  purpose  of  paying  off,  and 
duly  applied  in  paying  off,  bonds  or  mortgages  of  the  company,  given  or 
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made  under  the  statutory  powers  of  the  company,  shall,  so  far  as  the 
same  is  applied,  be  deemed  money  borrowed  within  and  not  in  excess  of 
such  statutory  powers." 

As  to  the  rights  of  a  bank,  which  has  advanced  a  railway  company 
money  to  pay  interest  on  debentures,  to  be  subrogated  to  the  debenture- 
holders'  rights  after  a  receiver  has  been  appointed,  see  In  re  Wrexham, 
Mold,  and  Connah's  Quay  Ely.  Co.,  [1898]  2  Ch.  663. 

Municipal  CorjMrations,  etc. — See  also  article  Bokrowixg  Powers. 
Money  may  be  borrowed  by  municipal  corporations  and  County  Councils 
on  the  security  of  debentures  or  debenture  stock;  as  to  which,  see 
Manson,  222. 

[^Authorities. — 2  Palmer,  Company  Precedents,  9th  (the  latest)  ed. ; 
3  Palmer,  ComjMny  Precedents,  9th  ed. ;  Manson  on  Debentures ;  Chitty, 
Statutes,  tit.  "Company."] 

Miscellaneous. 

Stamps  on  Dehentures. — The  stamp  duty  on  a  debenture  (except  a 
marketable  security  otherwise  specially  charged  with  duty)  when  it  is 
the  only  or  principal  or  primary  security  is,  where  it  is  for  over  £50  and 
not  more  than  £100,  2s.  6d.,  on  every  subsequent  £50  up  to  £300,  it  is 
Is.  3d.,  and  where  it  exceeds  £300,  it  is  28.  6d.,  for  every  £100  and 
every  fractional  part  of  £100  of  tlie  amount  secured.  On  a  collateral  or 
auxiliary  or  additional  or  substituted  security  or  by  way  of  further 
assurance  for  that  purpose,  the  duty  is  6d,  for  every  £100  or  fraction  of 
£100.  Sched.  I  to  Stamp  Act,  1891.  But  by  sec.  7  of  the  Revenue 
Act,  1903,  tlie  whole  amount  of  duty  on  any  collateral  or  auxiliary,  etc., 
security,  is  not  to  exceed  lOs. 

An  equitable  mortgage  is  liable  to  the  duty  of  Is.  per  £100,  whether 
given  as  a  primary  or  collateral  security  (Alpe's  Stamp  Duties,  lOtli 
ed.,  176). 

As  to  where  duty  is  chargeable  on  premiums  payable  on  redemption, 
see  Roiuell  v.  Commissioners  I.  R,  [1897]  2  Q.  B.  194;  Knight's  Deep, 
Ltd.,  V.  Commis.<iioners,  [1900]  1  Q.  B.  217. 

As  to  the  stamp  duty  payable  when  the  incumbrancer  has  a  power 
to  repair,  and  the  company  covenants  to  repay  the  amount,  see  Alpe, 
174. 

A  debenture  trust-deed  is  passed  on  adjudication  with  a  stamp  duty 
of  10s.  if  the  debentures  are  produced  duly  stamped  (Alpe,  174). 

As  to  what  is  a  substituted  or  auxiliary  security,  see  City  of  London 
Brewery  Co.  v.  Commissioners,  [1899]  1  Q.  B.  12;  British  CHI  and  Cake 
Mills,  Ltd.,  V.  CommissioTicrs,  [1903]  1  K.  B.  69 ;  Mount  Lycll  Mining, 
etc.,  Co.  V.  Commissioners,  [1905]  1  K.  B.  271. 

As  to  the  duty  on  an  equitable  charge,  not  by,  but  on,  debentures, 
see  Read  v.  Eley,  [1900]  W.  N.  57. 

As  to  the  stamp  duty  on  marketable  securities,  see  tit.  Marketable 
Securities. 

Loan  Capital  Duty. — As  to  this  see  sec.  8  of  the  Finance  Act,  1899, 
and  Alpe,  p.  220. 

Charging  Order. — Debentures,  not  being  stock  or  shares,  cannot  be 
made  the  subject  of  a  charging  order  under  Order  46.,  r.  1,  and  the 
Judgments  Act,  1838.     Sellar  v.  Charles  Bright  &  Co.,  [1904]  2  K.  B.  446. 

Guarantee  of  Debentures. — Wlien  payment  of  theinterest  of  debentures 
of  a  company  has  been  guaranteed  by  a  person  who  becomes  bankrupt, 
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the  estimated  value  of  the  future  interest  may  be  proved  for  in  the 
bankruptcy,  although  the  company  has  been  dissolved.  In  re  Fitz- 
George,  [1905]  1  K.  B.  462. 


PRECEDENTS. 


I. — TRUST-DEED  to  secure  Debentures  issued  by  an  Engineering 

Company. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  the  Company,  Limited  (hereinafter  called  "the 

Company  ")  of  the  one  part  and  A.  B.  of  &c.,  and  C.  D,  of  &c.  (who 
and  the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor  or  other  the  trustees  or  trustee  for  the  time  being 
of  these  presents  are  hereinafter  collectively  referred  to  as  "  the 
Trustees  ")  of  the  other  part :  Whereas,  the  company  is  seised  of 
the  hereditaments  hereinafter  described  and  intended  to  be  hereby 
assured  for  an  estate  in  fee-simple  in  possession  free  from  encum- 
brances ;  and  is  also  possessed  of  or  entitled  to  certain  machinery, 
plant,  and  other  chattels  and  effects  the  principal  of  which  are 
mentioned  or  referred  to  in  the  first  schedule  hereunder  written ; 
And  is  also  entitled  to  the  several  letters-patent  and  like  grants  or 
documents  mentioned  in  the  second  schedule  hereunder  written, 
and  the  rights  and  privileges  thereby  granted  :  And  whereas  the 
directors  of  the  company  have  determined  to  issue  a  series  of  First 
Mortgage  Debentures  of  the  company  limited  to  the  sum  of  £ 
in  the  aggregate,  bearing  interest  at  the  rate  of  per  cent,  per 

annum,  and  payable  on  the  day  of  19     »  and 

further  to  secure  in  manner  hereinafter  appearing  the  payment  of 
the  principal  and  interest  for  the  time  being  payable  upon  such 
debentures  or  on  any  debentures  which  may  be  issued  to  replace 

Testatum,  any  of  the  debentures  which  may  be  paid  off :  NOW  THIS  INDEN- 
TURE WITNESSETH  that  for  effectuating  the   said   intention 

Conveyance  and  in  consideration  of  the  premises  The  company  doth  hereby 

holds.  as  beneficial  owner  convey  unto  the  trustees,  their  heirs,  executors, 
administrators,  and  assigns  First,  all  those  [^parcels']  Together 
with  all  and  singular  the  buildings  and  erections  now  or  which  may 

Assignment  at  any  time  hereafter  be  erected  thereon  or  therein :  Secondly, 

of  chattels.  j_l  l   •  ^  •         ■,  ^ 

all  and  singular  the  machmery,  plant,  implements,  tools,  patterns, 
moulds,  stock-in-trade,  materials  and  utensils  which  now  are  or  at 
any  time  so  long  as  any  money  shall  remain  owing  upon  any  of  the 
said  intended  debentures  shall  be  in  or  upon  or  about  the  said  lands, 
buildings,  and  premises,  the  principal  of  which  machinery  and  other 
Letters-      effccts  are  specified  in  the  first  schedule  hereto  :  Thirdly,  all  and 

patent.  i  •  i  11  ,1.1 

SINGULAR  the  said  several  letters-patent  and  like  grants  or  privi- 
leges specified  in  the  said  second  schedule   hereto :   and  all  the 
rights   and   privileges   thereby  respectively  granted  or  under  or 
Book  debts  by  virtue  thereof  respectively  to  be  exercised  or  enjoyed :    And 
assets.        Fourthly,  all  the  business  and  undertaking  of  the  company,  and 
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all  other  the  property  (real  and  personal),  moneys,  credits,  and 
assets  of  or  belonging  to  the  company  or  which  at  any  time  so  long 
as  any  money  shall  remain  owing  on  any  of  the  said  intended 
debentures  shall  belong  or  be  owing  to  or  vested  in  the  company 
and  not  hereinbefore  described  or  referred  to  or  expressed  to  be 
assured  [including  capital  not  called  up,  and  calls  made  and  unpaid], 
save  and  except  hereditaments  to  which  the  company  is  or  may 
become  entitled  for  any  term  or  terms  of  years  [where  necessary], 
Habeiidufn.  and  personal  chattels  belonging  to  the  company  :  To  hold  all  the 
said  hereditaments,  chattels,  letters-patent,  rights,  privileges,  pro- 
perty, moneys,  and  premises  hereinbefore  expressed  to  be  hereby 
conveyed  unto  and  to  the  use  of  the  trustees,  their  heirs,  executors, 
administrators,  and  assigns  respectively,  according  to  the  nature 
thereof  respectively,  but  upon  the  trusts,  and  subject  to  the  powers, 
provisions,  and  agreements,  hereinafter  declared,  expressed  and 
C!ovenant  contained  of  and  concerning  the  same  :  AND  THIS  INDENTURE 
With  ALSO  WITNESSETH  that  for  further  etfectuating  the  said  inten- 

assi^nor  tion,  and  in  consideration  of  the  premises,  The  company  doth 
leawhoids.  HEREBY  COVENANT  with  the  trustees  that  the  company  and  all 
other  necessary  parties  will  from  time  to  time  and  at  any  time  or 
times  hereafter,  so  long  as  any  money  shall  remain  owing  on  any  of 
the  said  intended  debentures  at  the  request  of  the  trustees,  but  at 
the  cost  of  the  company,  assign  or  demise  all  or  any  lands,  mes- 
suages, or  hereditaments  to  which  the  company  is  now  or  may  for 
the  time  being  be  entitled  for  any  term  or  terms  of  years  unto  the 
trustees  either  absolutely  for  the  whole  of  the  term  and  interest 
of  the  company  therein  or  for  such  less  term  or  interest  as  the 
trustees  may  direct :  But  nevertheless  so  as  and  to  the  intent  that 
the  same  may  be  held  upon  the  trust  and  subject  to  the  powers, 
provisoes  and  agreements  hereinafter  declared,  expressed  and  con- 
tained of  and  concerning  the  same :  And  fukther  that  until  such 
assignment  or  demise  shall  be  executed  or  made,  the  term  and 
interest  of  the  company  in  all  or  any  such  lands,  messuages,  or 
hereditaments,  shall  be  deemed  to  be  subject  to  the  said  trusts, 
powers,  provisoes,  and  agreements :  And  it  is  hereby  agreed 
AND  declared  that  the  trustees  shall  stand  seised  and  possessed  of 
the  said  hereditaments,  chattels,  letters-patent,  rights,  privileges, 
property,  moneys,  and  premises  hereinbefore  respectively  expressed 
to  be  hereby  conveyed,  and  also  the  lands,  messuages,  and  heredita- 
ments hereinbefore  covenanted  to  be  assigned  or  demised  (all  which' 
several  subjects  are  hereinafter  referred  to  as  "  the  trust  premises  ") 
To  secure  upon  trust  to  secure  to  the  holders  of  the  said  debentures  respec- 
and  interest  tivcly  without  preference  or  priority  the  principal  moneys  and 
tiwes.  interest  payable  thereunder  in  manner  following,  that  is  to  say. 

To  permit    upon  trust  that  the  trustees  shall  permit  the  company  to  hold, 

company  to      "^  i-ni  ■  i- 

occupy  and  posscss,  usc  and  enjoy  all  the  trust  premises,  and  continue  and 
trust  carry  on  the  undertaking  and  business  of  the  company  at  or  upon 

utni?d^      the  said  works  and  premises  and  elsewhere  as  the  directors  thereof 
payment,     may  Consider  expedient,  until  some  default  shall  be  made  in  pay- 
ment of  some  principal  moneys  secured  by  the  debentures  intended 


Trusts  of 
property 
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to  be  issued  by  the  company  as  aforesaid,  or  in  payment  of  some 
interest  on  the  said  debentures  for  the  period  of  calendar 

months  after  such  principal  moneys  or  interest  respectively  shall 
become  due  according  to  the  terms  of  the  debentures :  And  in  the 
course  of  and  for  the  purpose  of  carrying  on  such  undertaking  and 
business  to  sell,  let  for  hire,  exchange,  use,  consume,  apply  and 
dispose  of  all  or  any  part  of  the  machinery,  plant,  apparatus, 
implements,  tools,  patterns,  moulds,  stock-in-trade,  materials, 
utensils,  and  other  chattels  and  effects,  and  to  assign  and  grant 
licences  to  use  all  or  any,  or  any  part  of  the  letters-patent  and  like 
grants,  and  the  rights  and  privileges  thereby  respectively  granted 
hereinbefore  expressed  to  be  hereby  assured  or  intended  to  be 
comprised  in  these  presents.  And  also  to  receive  and  use  and 
apply  all  or  any  of  the  debts  and  moneys  hereinbefore  expressed  to 
be  hereby  assured,  or  intended  to  be  comprised  in  these  presents 
[including  capital  not  called  up,  and  calls  made  and  unpaid]  to  the 
ordinary  purposes  of  the  company,  and  as  if  these  presents  had  not 
been  executed.  And  from  and  after  such  default  as  aforesaid,  upon 
trust  subject  to  the  proviso  hereinafter  contained,  that  the  trustees 
shall,  upon  the  request  in  writing  of  any  holder  or  holders  of  any 
of  the  said  debentures  securing  a  principal  sum  of  not  less  than 
£  whose  principal  money  or  interest  shall  be  so  in  arrear, 

but  without  any  further  consent  on  the  part  of  the  company  or  its 
assigns,  enter  upon,  seize,  recover,  receive,  and  take  possession  of 
the  trust  premises  or  any  part  or  parts  thereof.  And  shall  upon 
the  like  request,  or  at  the  discretion  of  the  trustees,  sell  the  trust 
premises  or  any  part  or  parts  thereof  respectively.  Provided 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  on  receiving 
any  such  request  as  aforesaid  to  seize  or  to  make  entry  or  sale,  the 
trustees  shall  give  written  notice  thereof  to  the  company,  and  shall 
•  not  enter  or  sell  in  pursuance  of  such  request,  if  the  company  shall 
prove  to  the  trustees  payment  of  the  principal  or  interest  so  in 
arrear  within  calendar  months  next  after  such  notice  shall 

have  been  given.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  in  case  at  any  time  so  long  as  any  money  shall 
remain  owing  upon  any  of  the  said  debentures,  the  company  shall 
cease  to  carry  on  its  said  business,  or  shall  fail  to  perform  and 
observe  any  of  the  covenants  in  these  presents  contained,  or  if  any 
of  the  trust  premises  shall  be  taken  in  execution,  or  otherwise  by 
operation  of  law  be  taken  out  of  the  control  of  the  company,  or  an 
order  shall  be  made  or  a  resolution  shall  be  passed  that  the  com- 
pany shall  be  wound  up,  then  and  in  any  of  such  cases  it  shall  be 
lawful  for  the  trustees  (whether  default  shall  be  made  in  payment 
of  any  principal  or  interest  money  as  aforesaid  or  not)  forthwith, 
and  without  any  notice  to  the  company,  and  notwithstanding  the 
provisoes  hereinbefore  contained,  to  enter  upon  and  seize  and  take 
possession  of,  and  also,  after  being  requested  as  aforesaid  so  to  do 
or  at  the  like  discretion,  sell  the  said  trust  premises  or  any  part  or 
parts  thereof  as  aforesaid  :  And  it  is  hereby  further  declared 
that  the  trustees  shall  hold  the  moneys  to  arise  from  any  sale  or 
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sales  made  in  pursuance  of  the  aforesaid  power  or  trust  in  that 
behalf :  UPON  trust  that  they  shall,  in  the  first  place,  by  and  out 
of  the  same,  pay  or  discharge  all  costs  and  expenses  incurred  in  or 
about  such  sale,  or  the  performance,  or  exercise,  or  attempted  per- 
formance or  exercise,  of  the  trusts,  powers,  or  authorities  herein 
expressed  or  contained,  or  otherwise  in  respect  of  the  premises  : 
And  in  the  next  place,  shall  by  and  out  of  the  same,  pay  the 
interest  for  the  time  being  diie  and  owing  on  the  said  debentures : 
And  in  the  next  place  shall,  by  and  out  of  the  said  moneys,  pay 
the  principal  moneys  then  owing  upon  the  security  of  the  said 
debentures  ;  and  in  case  the  said  moneys  shall  be  insufficient  to  pay 
all  such  interest  or  principal  moneys  in  full,  then  the  said  moneys 
applicable  for  payment  thereof  shall  be  apportioned  rateably  and 
without  any  preference  or  priority  among  all  the  holders  of  the  said 
debentures  according  to  the  amount  of  their  debentures,  and  be  paid 
to  them  accordingly  without  regard  to  the  date  or  time  of  issue  of  the 
said  debentures  respectively,  but  so,  nevertheless,  that  all  interest  due 
shall  be  paid  before  any  principal  moneys:  And  it  is  hereby  agreed 
AND  DECLARED  that  the  trustees  shall  pay  the  surplus  (if  any)  of  the 
said  moneys,  after  making  any  such  payments  thereout  as  aforesaid, 
unto  the  company  or  its  assigns:  And  it  IS  HEREBY  FURTHER  agreed 
AND  declared  that,  when  all  the  principal  moneys  and  interest 
intended  to  be  secured  by  such  of  the  said  debentures  as  shall  have 
been  issued  by  the  company  shall  have  been  fully  paid  and  satisfied, 
the  trustees  shall  forthwith,  upon  the  request  and  at  the  cost  of  the 
company,  and  upon  payment  of  all  the  costs,  charges,  and  expenses 
of  the  trustees  in  relation  to  the  premises,  reconvey  and  reassign  the 
trust  premises,  or  so  much  of  the  same  as  shall  not  have  been  sold 
or  disposed  of  unto  the  company  or  its  assigns,  subject  nevertheless 
to  any  leases  which  may  have  been  granted  :  And  IT  is  hereby 
FURTHER  agreed  AND  DECLARED,  that  after  the  trustees  shall  have 
entered  upon,  seized,  or  taken  possession  of  any  of  the  said  trust 
premises,  it  shall  be  lawful  for,  but  not  obligatory  upon  the 
trustees,  to  carry  on  the  said  business  carried  on  by  the  com- 
pany, at  or  upon,  or  in  connection  with  the  said  works,  or  any 
branch  or  branches  of  such  business,  and  manage  and  conduct  the 
same  for  such  period,  and  in  such  manner  and  to  such  extent  as 
they  shall  in  their  discretion  think  fit,  and  for  the  purposes  afore- 
said, to  employ  such  agents,  managers,  workmen,  servants,  clerks, 
accountants,  and  others,  upon  such  terms  and  with  such  salaries, 
wages,  or  remuneration  as  they  shall  think  proper ;  And  to  repair 
and  keep  the  buildings,  factories,  works,  machinery,  plant,  and  other 
property  in  repair,  and  to  provide  all  such  machinery,  materials, 
and  things  as  they  may  consider  necessary,  and  to  insure  all  or  any 
of  the  said  premises  of  an  insurable  nature  against  loss  or  damage 
by  fire,  in  such  sum  or  sums  as  they  shall  think  fit ;  And  also  to 
settle,  arrange,  compromise,  and  submit  to  arbitration,  any  accounts, 
claims,  questions,  or  disputes  whatsoever,  which  may  arise  in  rela- 
tion to  or  in  connection  with  the  said  business,  or  the  transactions 
or  affairs  relating  thereto,  or  the  trust  premises  or  any  part  thereof, 
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and  to  execute  releases  and  other  discharges  in  relation  thereto ; 
And  to  commence,  prosecute,  defend,  compromise,  submit  to  arbi- 
tration, and  abandon  any  actions,  suits,  or  proceedings  whatsoever, 
or  in  anywise  relating  thereto ;  And  to  allow  time  for  payment  of 
any  debts,  either  with  or  without  security ;  And  for  or  in  relation 
to  any  of  the  purposes  aforesaid,  to  execute  and  do  all  such  acts 
and  things  as  to  the  trustees  may  appear  necessary  or  proper; 
And  generally  to  do  and  cause  to  be  done  all  such  acts  and  things 
respecting  the  premises  as  they  could  do  or  cause  to  be  done,  if  they 
had  the  absolute  ownership  of  the  trust  premises,  and  carried  on 
the  said  business  for  their  own  benefit,  without  being  answerable 

And  to  for  any  loss  or  damage  which  may  happen  thereby  :  And  that  it 
shall  be  lawful  for  the  trustees  at  their  discretion  to  demise  the 
trust  premises,  or  any  part  or  parts  thereof  for  such  terras,  at  such 
rents,  and  generally  in  such  manner  and  upon  such  conditions  and 

Trusts  of     stipulations  as  the  trustees  shall  think  fit.     And  it  is  hereby 

moneys  ^  i     n    i  i         ^^      r   ^i 

arising  from  AGREED  AND  DECLARED  that  the  trustees  shall,  by  and  out  01  the 
and  rents,  debts  or  moneys  which  shall  be  received  under  or  by  virtue  of  these 
presents  and  the  rents  and  profits  of  the  trust  premises  and  the 
moneys  to  be  made  or  received  by  them  in  carrying  on  the  said 
business  or  otherwise  under  or  by  reason  of  the  exercise  of  any  of 
the  trusts  or  powers  herein  contained,  or  in  respect  of  the  trust 
premises,  pay  and  discharge  the  expenses  incurred  in  or  about  the 
management  of  the  trust  premises  and  the  said  business,  or  in  the 
performance  or  exercise  or  attempted  performance  or  exercise  of 
any  of  the  powers  or  trusts  aforesaid  or  otherwise  in  respect  of  the 
premises,  and  all  outgoings  which  they  shall  think  fit  to  pay,  and 
shall  pay  and  apply  the  residue  of  the  said  rents,  profits  and  moneys 
in  the  manner  hereinbefore  directed  or  provided  with  respect  to  the 
net  moneys  to  arise  from  any  sale  or  sales  made  by  the  trustees. 

Indemnity    ^j^j)   jT   IS   HEREBY   FURTHER   AGREED   that   nO    person    Or    perSOnS 
to  pur-  .,1  !•  Ill-  1 

chasers  and  dealing  With  the  trustees  or  their  agents  shall  in  any  way  or  under 
any  circumstances  whatsoever  be  concerned  to  inquire  whether  any 
event  has  happened  upon  which  any  of  the  powers  herein  contained 
are,  is,  or  may  be  exercisable  by  the  trustees  or  otherwise  as  to  the 
propriety  or  regularity  of  any  exercise  thereof,  or  of  any  act  pur- 
porting or  intended  to  be  an  exercise  thereof,  or  whether  any  money 
remains  owing  upon  the  security  of  any  of  the  said  debentures. 
Trustees      PROVIDED  ALWAYS,  and  it  is  hereby  agreed  and  declared  that  the 
bound  to     trustees  shall  not  be  obliged  unless  and  until  default  shall  be  made 
until  de-     in  payment  of  some  principal  money  or  interest  as  aforesaid,  and 
menVand^^  the  trustees  shall  be  requested  so  to  do  in  manner  hereinbefore 
enter.^**°    provided,  or  some  of  the  events  hereinbefore  mentioned  shall  have 
occurred,  to  enter  upon,  or  take,  or  receive  possession  of  the  trust 
premises  or  any  part  thereof.     And  that  until  the  trustees  shall 
have  taken  possession  thereof  they  shall  not  be  in  any  manner 
bound  or  concerned  to  interfere  with  the  working  or  aff'airs  of  the 
said  business  or  the  custody,  care,  preservation  or  repair  of  the 
trust  premises  or  any  part  thereof,  or  be  in  any  manner  liable  for 
any  injury  to,   or  loss,  or  destruction,  or  removal  of  the  same. 
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Provided  always,  and  it  is  hereby  agreed  and  declared  that  not- 
withstanding the  trusts  hereinbefore  expressed  and  declared  it  shall 
be  lawful  for  the  trustees  at  any  time,  and  from  time  to  time,  upon 
the  request  of  the  company  to  re-convey,  re-assign,  surrender  and 
uSwtees*to  ^6^6ase  from  the  trusts,  powers  and  provisions  herein  expressed, 
release  por-  declared  and  contained,  any  of  the  trust  premises  for  the   time 

tions  of  1 

property      being,  provided  that  the  company  shall  convey  or  assure  to  the 

subject  to  ,  .     1  ,  f         1  1        1        •        1       .     T 

the  security,  trustees  other  suitable  property  of  at  least  equal  value  in  the  judg- 
ment and  discretion  of  the  trustees,  or  that  in  their  judgment  the 
property  to  be  so  released  is  or  has  become  unsuited  for  the  business 
of  the  company,  and  the  security  hereby  intended  to  be  created 
will  not  be  materially  diminished  in  value  or  affected  by  reason  of 
such  release ;  and  upon  such  release  being  executed  the  property 
released  shall  cease  to  be  subject  to  or  affected   by  the  trusts, 
powers  and  provisions  herein    expressed,   declared  or  contained. 
TO°*wUh°°  Pko^'ided  also,  and  it  is  hereby  agreed  and  declared  that  notwith- 
company      standing  and  without  prejudice  to  the  trusts,  powers  and  provisions 
or  leasing    hereinbefore  expressed,  declared  or  contained  it  shall  be  lawful  for 

property  ,  .  i  e  •  •  •  i      i 

subject  to     the  trustees  at  any  time,  and  from  time  to  time,  to  concur  with  the 

^^^'^^  ^company  in  selling  upon  such  terms  as  they  may  think  proper  any 

part  of  the  trust  premises,  or  in  demising  the  same  or  any  part 

thereof  for  any  term  of  years  at  such  rent  and  upon  such  terms  and 

Application  stipulations  as  they  shall  think  fit.     Provided  always,  and  it  is 

oimonevs  '^  ■^  ' 

arising  from  hereby  agreed  and  declared  that  the  purchase-moneys  of  any  of  the 

BtlCh  8ftl68  •/        o  X  J  J 

or  leases,  trust  premises  which  may  be  sold  by  the  company  with  the  concur- 
rence of  the  trustees  as  aforesaid,  and  any  fines  or  premiums  which 
may  be  paid  upon  any  such  demise  as  aforesaid  shall  be  received  by 
the  trustees,  and  after  payment  thereout  of  the  costs  and  expenses 
of  and  incidental  to  the  sale  or  demise,  the  net  amount  thereof  shall 
be  invested  by  the  trustees  in  the  manner  in  which  trustees  shall  for 
the  time  being  be  by  law  permitted  to  invest  trust  moneys,  and  the 
same  and  the  investments  thereof  shall  be  held  upon  the  trusts 
hereinbefore  declared  concerning  the  trust  premises,  but,  neverthe- 
less, until  the  trustees  shall  enter  into  possession  as  aforesaid,  or 
otherwise  have  to  realise  the  trust  premises,  the  interest,  dividends 
and  income  of  the  said  net  moneys  and  of  the  investments  thereof 
shall  be  paid  to  the  company.  Provided  always  that  it  shall  be 
lawful  for  the  trustees  to  apply  the  net  moneys  arising  from  any 
such  sale  or  fines  or  premiums  as  last  aforesaid,  and  whether  before 
or  after  investment  in  any  manner  whereby  it  shall  appear  to  the 
trustees  in  their  discretion  that  the  value  of  any  lands  or  buildings 
subject  to  this  security  shall  be  permanently  increased,  or  in  the 
purchase  or  acquisition  by  lease  (if  the  trustees  shall  be  willing  to 
act  as  lessees)  or  otherwise  of  any  hereditaments,  chattels,  rights, 
privileges,  or  other  property  in  the  opinion  of  the  trustees  suitable 
for  the  purposes  of  the  company  and  of  a  fixed  or  permanent  nature, 
and  so  that  any  such  hereditaments,  chattels,  rights,  privileges,  or 
other  property  shall  be  assured  to  the  trustees  in  such  manner  as  to 
become  subject  to  this  security,  and  to  be  held  upon  the  trusts, 
powers,  provisions  and  agreements  hereinbefore  declared  or  con- 
VOL.  IV.  27 
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tained  in  such  manner  in  all  respects  as  if  originally  comprised 
Sale  or        herein.     And  it  is  hereby  agreed  and  declared  that  no  such 

lease  in 

concurrence  concurrence  in  a  sale  or  demise  as  last  aforesaid  shall  be  deemed 

not  deemed  .  .... 

an  entrj'.      to  constitute  or  amount  to  an  entry  by  the  trustees  into  possession 
Approval     of  the  trust  premises  or  any  part  thereof :  Provided  always,  and 

by  majority  ^  -^    r 

in  value  of   it  is  hereby  agreed  and  declared  that  all  or  any  acts  or  things 

debenture-         ,,,,/,    °,  ,y.        -,    -,         ■,  i  • 

holders  of     which  shall  be  done  or  suffered  by  the  trustees  under  or  in  execu- 

accountsof  tion  or  by  way  of  exercise  of  the  powers  or  trusts  hereinbefore 

bind  tlie      expressed  or  contained,  and  which  either  before  or  after  the  same 

^*'^'"  shall  be  done,  shall  be  sanctioned  or  approved  by  holders  of  the 

aforesaid  debentures,  the  amount  of  whose  debentures  shall  exceed 

one-half  of  the  principal  moneys  owing  upon  such  of  the  debentures 

of  the  said  series  as  shall  for  the  time  being  be  outstanding  and 

unpaid  shall  be  considered  to  have  been  duly  and  properly  done, 

and  shall  be  valid  and  effectual  and  binding  upon  all  other  present 

and  future  holders  of  the  debentures  of  the  said  series,  and  upon  the 

company  and  its  assigns,  and  all  or  any  accounts  of  moneys  received 

or  paid  by  the  trustees,  which  shall  be  sanctioned  or  approved  in 

like  manner  shall  be  deemed  to  have  been  duly  passed  and  approved. 

And  no  such  act,  thing,  or  account  so  sanctioned  or  approved  shall 

be  thereafter  disputed  or  impeached  by  or  on  behalf  of  any  present 

or  future  holders  of  any  of  the  said  debentures,  or  by  or  on  behalf 

Trustees      Qf  ^he  Company  or  its  assigns :  Provided  also,  and  it  is  hereby 

for  not  en-    agreed  and  declared  that  the  trustees  shall  not  be  liable  for  any 

forcinfir  tli6ir 

powers  until  default,  omission,  or  delay  in  performing  or  exercising  any  of  the 
powers  or  trusts  herein  expressed  or  contained,  or  in  enforcing  the 
covenants  herein  contained,  or  any  of  them,  or  in  giving  any  notices 
registering  these  presents  or  requiring  the  same  to  be  registered,  it 
being  expressly  intended  and  agreed  that  these  presents  shall  not 
be  registered  as  a  bill  of  sale  or  in  paying  the  duties  or  other 
moneys,  or  taking  any  steps,  or  performing  any  acts  which  may 
be  or  become  due  or  payable,  or  require  to  be  taken  or  done  in 
respect  of  any  of  the  said  letters-patent  and  like  grants  and  privi- 
leges, or  any  of  them,  and  notwithstanding  that  by  reason  of  such 
non-payment  or  non-performance  the  rights  conferred  by  such 
letters-patent,  grants,  or  privileges  may  be  forfeited  or  become 
liable  to  forfeiture,  or  in  taking  any  other  steps  which  may  be 
necessary,  expedient,  or  desirable  for  the  purpose  of  perfecting  or 
enforcing  the  security  hereby  intended  to  be  created,  or  of  com- 
pleting or  perfecting  or  protecting  the  title  or  rights  of  the  trustees 
to  or  over  any  of  the  trust  premises,  or  for  any  loss  or  injury  which 
may  be  occasioned  by  reason  thereof,  unless  the  trustees  shall  have 
been  previously  by  notice  in  writing  requested  to  perform,  exercise, 
or  do  any  of  such  powers,  trusts,  acts,  or  things,  or  to  take  any  such 
step  as  aforesaid  by  some  holder  or  holders  of  the  same  debentures, 
securing  not  less  than  £  ,  and  that  the  trustees  shall  not  be 

bound  to  perform,  exercise,  or  do  any  of  such  powers,  trusts,  acts, 
or  things,  or  to  take  any  such  steps  [except  under  the  protection  of 
some  Court  of  competent  jurisdiction  to  be  set  in  motion  either  by 
the  trustees  or  by  any  person  or  persons  having  the  benefit  of  the 
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present  security]  unless  or  until  sufficient  money  shall  have  been 
provided  by  or  on  behalf  of  the  debenture-holders  or  some  of  them, 
in  order  to  pay  or  provide  for  the  costs  and  expenses  of  and  inci- 
dental thereto,  and  the  performance  or  exercise  of  any  such  powers, 
trusts,  acts,  or  things,  shall  not  alone  be  deemed  a  taking  possession 
m^^appoint ^^  the  trustees:  Provided  always,  and  it  is  hereby  agreed  and 
receiver.      declared,  that  the  trustees  may  at  any  time  appoint  any  receiver  or 
receivers,  manager  or  managers,  or  agent  or  agents,  for  any  of  the 
purposes  aforesaid,  upon  such  terms  and  with  such  remuneration  as 
they  shall  think  fit,  and  may  delegate  to  such  person  or  persons  all 
or  any  of  the  powers  herein  conferred  on  the  trustees,  and  may  at 
any  time  remove  any  person  or  persons  so  appointed.     Provided 
ALSO,  that  whenever  the  number  of  trustees  under  these  presents 
shall  exceed  two,  then  the  majority  of  such  trustees  shall  have  all 
the  rights  and   powers  hereby  vested  in  the  trustees  generally, 
by  company  ^^^  ^^®  Company  doth  hereby,  in  addition  to  all  covenants  herein 
t«^th™^    contained  or  implied,  covenant  with  the  trustees  [that  the  said  sum 
debentures  of  &  ,  intended  to  be  secured  by  the  debentures  of  the  said 

first  charge,  scrics  as  aforesaid,  shall  be  a  first  charge  on  the  trust  premises,  and 
that  the  said  debentures,  including  any  debentures  to  be  issued  by 
way  of  renewal,  shall  take  precedence  over  all  moneys  which  may 
hereafter  be  raised  by  the  company  by  any  means  whatsoever. 
And]  that  as  between  the  several  holders  thereof,  the  said  deben- 
tures shall  rank  "pari  passu  without  any  preference  or  priority  by 
And  to  keep  reason  of  date  or  otherwise.  And  further,  that  the  company  will 
at  all  times  keep  a  correct  register  of  the  said  debentures  for  the 
time  being  outstanding,  showing  the  date  and  the  amount  of  each 
debenture,  and  the  number  thereof,  and  the  names  of  the  transferees 
or  holders  thereof,  and  that  the  said  register  shall  at  all  reasonable 
times  be  open  to  the  inspection  of  the  trustees,  and  the  debenture- 
oiTthe*"^  holders,  or  any  of  them.  And  further,  that  the  company  will,  so 
business,  long  as  any  such  debentures  remain  unpaid,  carry  on  the  business 
of  the  company,  and  maintain  and  keep  in  proper  order,  repair,  and 
condition  the  said  messuages,  buildings,  fixtures,  machinery,  and 
plant  hereinbefore  expressed  to  be  hereby  granted  or  assigned,  or 
covenanted  to  be  assigned  or  demised ;  and  will  keep  the  same 
fully  insured  against  loss  or  damage  by  fire  ;  and  will  duly  pay  all 
sums  of  money  as  may  be  necessary  for  keeping  up  such  insurance ; 
and  will  apply  all  moneys  received  by  the  company  under  any  such 
policy  of  insurance,  in  making  good  such  loss  or  damage ;  and  will 
not  remove  or  destroy  any  part  of  the  said  buildings,  fixtures, 
machinery  and  plant,  except  for  the  purpose  of  renewing  or  replac- 
ing the  same,  and  will  in  such  case  renew  or  replace  the  same 
rem  a^^  accordingly  forthwith  ;  and  will  duly  and  punctually  pay,  perform, 
taxes.  and  observe  all  rents,  rates,  taxes,  stamp  duties,  covenants,  and 

obligations  which  ought  to  be  paid,  or  to  be  observed  or  performed 
by  the  company  or  otherwise  in  respect  of  any  part  of  the  said 
And  allow    ^rust  premises :   And  further  that  it  shall   be  lawful  for  the 

trustees  to  *^ 

inspect        trustccs,  or  any  person  or  persons  authorised  by  them,  at  any  time 
and  from  time  to  time  during  the  usual  times  of  business,  so  long 
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And  pay 
trustees 
their  ex- 
penses. 


And  keep 
accounts, 
&c. 


Appoint- 
ment of 
new 
trustees. 


as  any  money  shall  remain  due  upon  the  security  of  any  of  the  said 
debentures,  to  inspect  and  examine  any  part  of  the  trust  premises 
without  the  trustees  being  deemed  to  take  possession  of  the  trust 
premises  or  any  part  thereof ;  and  that  the  company  will  at  all 
times  afford  the  trustees,  and  every  such  person  as  aforesaid,  access 
to  the  trust  premises,  and  render  them  or  him  such  assistance  as 
may  be  required  for  any  of  the  purposes  aforesaid  :  And  FURTHER 
that  the  company  will  at  all  times  and  from  time  to  time  pay  to  the 
trustees  all  costs,  charges,  and  expenses  which  may  be  paid  or  in- 
curred by  them,  and  which  they  shall  not  have  money  in  hand 
derived  from  the  trust  premises  sufficient  to  pay  :  And  further, 
that  the  company  will  keep  proper  books  of  account,  which  shall  at 
all  reasonable  times  be  open  to  the  inspection  of  the  trustees  and 
any  person  appointed  by  them  for  that  purpose,  and  will  render  to 
the  trustees  or  such  other  person  all  such  information  relating  to 
the  business  or  affairs  of  the  company  as  they  or  he  shall  require  : 
And  further,  that  the  company  will  not,  without  the  consent  in 
writing  of  the  trustees,  exercise  the  power  of  leasing  by  law  con- 
ferred upon  a  mortgagor  in  possession  :  And  it  is  hereby  agreed 
that  the  power  of  appointing  new  trustees  of  these  presents  shall  be 
vested  in  [the  company  i] :  Provided  always,  and  it  is  hereby 
agreed  and  declared  that  no  person  shall  be  deemed  to  be  dis- 
qualified or  unfit  to  be  appointed  a  trustee  of  these  presents  by 
reason  of  his  being  a  director,  oflficer,  servant,  or  member  of  the 
company,  or  a  holder  of  any  debentures  of  the  said  series  or 
otherwise  interested  in  the  business  or  affairs  of  the  company. 
— In  witness,  &c. 

First  Schedule. 
[Trade  Machinery,  &c.'\ 


Second  Schedule, 
[Letters-Patent.'] 

II.  TRUST-DEED  to  suppai-t  Debentures— <S'A(w^  i^Vjw. 2 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  the  Company,  Limited  (hereinafter  called  "  the 

Company  "),  of  the  one  part,  and  A.  B.,  of,  &c.,  and  C.  D.,  of,  &c. 
Testatum,  (hereinafter  called  "  the  Trustees "),  of  the  other  part :  WIT- 
Convej^nce  NESSETH  THAT  THE  COMPANY,  as  beneficial  owner,  hereby  conveys 
unto  the  trustees,  their  heirs  and  assigns,  the  hereditaments  de- 
scribed in  the  schedule  hereto :  To  hold  unto  and  to  the  use  of 
the  trustees,  their  heirs  and  assigns,  as  collateral  security  for  the 
first  mortgage  debentures  of  the  company  for  £  ,  and  sa 

that  the  trustees  shall  as  to  all  the  premises  comprised  herein,  in 

1  See  Trustee  Act,  1893,  s.  10. 

^  This  form  will  be  found  convenient  where  it  is  desired  that  the  debenture- 
holders  shall  be  protected  by  a  legal  mortgage,  of  the  company's  land  and  by  a  floating 
security  over  its  other  assets,  which  may  be  contained  in  the  debentures  themselves. 


ments  in 
scliedtxle. 
Habendum. 
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Proviso  for 
reconvey- 
ance on 
certificate  of 
payment. 


Power  to 
trustees  to 
concur  in 
Belling; 
or  leasing. 


Investment 
of  purchase- 
moneys,  &C. 


Liberty  to 
apply 
money  m 
im  I)  rove- 
men  ts. 


C!ompany 
not  to 
exercise 
statutory 
l)o\ver  of 
leasing 
without 
consent  of 
trustees. 
Second 
tettatnm. 
Covenant  to 
assign  or 
demise 
leasehold  to 
tnistees. 


addition  to  the  powers  conferred  by  law  upon  mortgagees,  have  all 
the  powers  which  are  by  the  said  debentures  and  the  conditions 
endorsed  thereon  given  to  the  holders  thereof :  Provided  always 
that  the  trustees  shall,  upon  receiving  a  certificate  signed  by  two 
directors  of  the  company  certifying  that  all  the  principal  money 
and  interest  secured  by  the  debentures  has  been  satisfied,  reconvey 
to  the  company  or  its  assigns  the  premises  comprised  herein ;  and 
such  certificate  shall,  as  between  the  trustees  and  the  debenture- 
holders,  be  conclusive  evidence  of  the  facts  therein  stated,  and  shall 
be  a  complete  protection  to  the  trustees  for  executing  such  recon- 
veyance :  Provided  that  the  trustees  may  from  time  to  time  concur 
with  the  company  in  selling,  upon  such  terms  as  they  may  think 
proper,  all  or  any  part  of  the  hereditaments  hereby  assured,  or  in 
demising  the  same  or  any  part  thereof  for  any  term  of  years  at  such 
rent  and  upon  such  terms  and  stipulations  as  they  shall  think  fit ; 
but  the  purchase-money  upon  any  sale,  and  any  fines  or  premiums 
paid  upon  any  demise,  shall  be  received  by  the  trustees,  and  after 
payment  thereout  of  the  costs  and  expenses  of  the  sale  or  demise 
shall  be  invested  by  the  trustees  in  any  security  authorised  for 
investment  of  trust  funds,  and  the  same  and  the  investments  thereof 
shall  be  held  upon  the  trusts  hereinbefore  declared  concerning  the 
said  hereditaments ;  but  until  the  principal  moneys  secured  by  the 
debentures  shall  have  become  payable  according  to  the  tenor  thereof, 
or  under  the  conditions  endorsed  thereon,  the  income  of  such  invest- 
ments shall  be  paid  to  the  company :  Provided  that  the  trustees 
may  apply  the  said  moneys,  before  or  after  investment,  in  any 
manner  whereby  it  shall  appear  to  the  trustees  in  their  discretion 
that  the  value  of  any  lands  or  buildings  subject  to  this  security 
will  be  permanently  increased,  or  in  the  purchase  or  acquisition  by 
lease  (if  they  shall  be  willing  to  accept  a  lease)  or  otherwise  of  any 
hereditaments  or  other  property  in  the  opinion  of  the  trustees 
suitable  for  the  purposes  of  the  company  and  of  a  fixed  or  per- 
manent nature,  and  that  any  such  hereditaments  or  other  property 
shall  be  assured  to  the  trustees  in  such  manner  as  to  become 
subject  to  this  security,  and  no  such  concurrence  in  a  sale  or 
demise  shall  be  deemed  to  constitute  or  amount  to  an  entry  by  the 
trustees  into  possession :  Provided  that  the  company  shall  not, 
without  the  consent  in  writing  of  the  trustees,  exercise  the  powers 
of  leasing  by  law  conferred  upon  mortgagors  in  possession  :  AND 
THIS  INDENTURE  ALSO  WITNESSETH,  that  the  company 
DOTH  HEREBY  COVENANT  with  the  trustees  that  the  company  and 
all  other  necessary  parties  will  from  time  to  time,  and  at  any  time 
hereafter  so  long  as  any  money  shall  remain  owing  on  any  of  the 
said  debentures,  at  the  request  of  the  trustees  but  at  the  cost  of 
the  company,  assign  or  demise  any  lands  to  which  the  company  is 
now  or  may  for  the  time  being  be  entitled  for  any  term  or  terms  of 
years  unto  the  trustees,  either  absolutely  for  the  whole  of  the  term 
and  interest  of  the  company  therein,  or  for  such  less  term  and 
interest  as  the  trustees  may  direct,  but  nevertheless  so  as  and  to 
the  intent  that  the  same  may  be  held  upon  the  trusts  and  subject 
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Power  of 
appointing 
new 
tnistees. 


to  the  powers,  provisoes,  and  agreements  hereinbefore  declared, 
expressed,  and  contained  of  and  concerning  the  freehold  heredita- 
ments ;  and  further,  that  until  such  assignment  or  demise  shall  be 
executed  or  made  the  term  and  interest  of  the  company  in  all  or  any 
such  lands  shall  be  deemed  to  be  subject  to  the  said  trusts,  powers, 
provisoes,  and  agreements :  And  it  is  hereby  declared  that  the 
power  of  appointing  new  trustees  of  these  presents  shall  be  vested 
in  the  company. — In  witness,  &c. 

The  Schedule  above  referred  to. 


Recitals. 


First 

testatum. 
Covenant 
to  pay  to 
holders  of 
debenture 
stock. 

Interest. 


And  princi- 
pal moneys. 


In  certain 
events. 


Second 
testatum. 
Convey- 
ance, &c. 


III.  TRUST-DEED  to  support  Debenture  Stock. 

THIS  INDENTUEE,  made  the  day  of,  &c.,  Between 

the  Company,  Limited  (hereinafter  called  "the  Company"), 

of  the  one  part,  and  A.  B.,  of,  &c.,  and  C.  D.,  of,  &c.  (who  and  the 
survivor  of  them  and  the  executors  or  administrators  of  such  sur- 
vivor or  other  the  trustees  or  trustee  for  the  time  being  of  these 
presents  are  hereinafter  called  "  the  Trustees  "),  of  the  other  part : 
Whereas  the  directors  of  the  company  have  determined  to  issue 
debenture  stock  limited  to  the  sum  of  <£  ,  bearing  interest 

at  the  rate  of  <£  per  cent,  per  annum,  to  be  secured  in 

manner  hereinafter  provided  :  And  whereas  it  is  intended  that 
such  debenture  stock  shall  be  held  subject  to  the  conditions  con- 
tained in  the  first  schedule  hereunder  written :  NOW  THIS 
INDENTUEE  WITNESSETH,  that  the  company  hereby 
covenants  with  the  trustees  that  the  company  will  (subject  to 
the  conditions  contained  in  the  first  schedule  hereto)  pay  to  the 
holders  of  the  said  debenture  stock  when  issued  interest  upon  the 
respective  amounts  of  stock  standing  in  their  respective  names  at 
the  rate  of  £  per  cent,  per  annum,  by  equal  half-yearly 

payments,  upon  the  day  of  and  the  day 

of  in  each  year  :  And  that  the  company  will  (subject  to 

the  conditions  aforesaid)  pay  to  the  respective  holders  of  the  said 
debenture  stock  the  total  amount  of  principal  money  secured  by 
such  stock  upon  the  happening  of  any  of  the  following  events  (that 
is  to  say) — {a)  If  the  company  shall  make  default  in  payment  of 
interest  on  any  of  the  said  debenture  stock  for  the  period  of 
calendar  months  after  the  half-yearly  dates  above  mentioned ;  (5) 
If  the  company  shall  cease  to  carry  on  its  business ;  (c)  If  the  com- 
pany shall  fail  to  perform  or  observe  any  of  the  covenants  in  these 
presents  contained  for  weeks  after  having  been  required 

by  the  trustees  to  perform  or  observe  the  same ;  (d)  If  any  of  the 
property  comprised  in  this  security  shall  be  taken  in  execution  or 
otherwise  by  operation  of  law  be  taken  out  of  the  control  of  the 
company ;  (e)  If  an  order  shall  be  made  or  a  resolution  passed  that 
the  company  shall  be  wound  up:  AND  THIS  INDENTUEE 
ALSO  WITNESSETH,  that  for  the  purpose  of  securing  the 
principal  money  and  interest  due  from  the  company  upon  the  said 
debenture  stock,  The  company  doth  hereby,  as  beneficial  owner, 
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convey  [continue  from  the  testatum  in  Precedent  I.  to  the  end  of  the 
precedent,  substituting  "  debenture  stock "  for  "  debentures,"  and  renum- 
bering the  schedules]. 

[In  the  first  schedule  to  the  deed  must  be  inserted  the  conditions  upon 
which  the  stock  is  to  be  held,  and  these  may  be  such  of  the  conditions  con- 
tained in  Precedent  IX.,  post,  as  may  be  deemed  applicable.  A  register 
of  stockholders  should  always  be  kept.] 

IV.  DEBENTURE  STOCK  CERTIFICATE. 

The  Company,  Limited.  £>  Debenture  Stock. 

This  is  to  certify  that  of  is  the  registered  holder 

of  £>  of  the  above  stock,  which  is  secured  by  an  indenture,  dated, 

&c.,  and  made  between,  &c. — Given  under  the  common  seal  of  the 
company  this  day  of 

Note, — The  company  will  not  transfer  any  debenture  stock  without 
the  production  of  a  certificate  relating  to  such  stock,  which  certificate 
must  be  surrendered  before  any  deed  of  transfer,  whether  for  the  whole 
or  any  portion  thereof,  can  be  registered  or  a  new  certificate  issued  in 
exchange. 

V.  TENDER  for  Debenture  Stock. 

Conditions  of  Tender. 

1.  Applicants  may  tender  for  such  amount  of  the  stock,  being  not 
less  than  £100,  or  a  multiple  thereof,  as  they  may  see  fit,  and  the 
tenders  must  state  the  specific  amount  of  money  which  will  be  given  per 
£100  of  the  stock.  Tenders  unaccompanied  by  the  deposit  hereinafter 
required,  or  for  other  than  £100  of  stock,  or  a  mtiltiple  thereof,  will  not 
be  accepted,  and  tenders  at  a  price  including  fractions  of  a  pound  other 
than  five  shillings,  ten  shillings,  or  fifteen  shillings  will  not  be  pre- 
ferentially entertained.  All  tenders  must  be  made  on,  and  in  strict 
accordance  with,  the  form  of  tender  hereunto  annexed,  which  must  be 
filled  up  and  signed  by  the  applicant,  and  be  delivered,  sealed,  at  the 
office  of  the  company,  ,  with  these  conditions  attached,  not  later 
than  12  o'clock  (noon)  on  ,  &c. 

2.  The  stock  will,  subject  to  the  regulations  herein  contained,  be 
allotted  to  the  persons  tendering  the  highest  price  or  prices,  and  in  the 
event  of  the  receipt  of  tenders  for  a  larger  amount  of  stock  than  that 
proposed  to  be  issued,  at  or  above  the  minimum  price,  the  tenders  at  the 
lowest  price  accepted  will  be  subject  to  a,  pro  rdta  diminution. 

3.  A  deposit  of  £10  per  cent,  of  the  nominal  amount  of  the  stock 
tendered  for  must  accompany  each  tender,  and  payment  of  such  deposit 
should  be  made  by  cheque  drawn  to  the  order  of  the  A.  B.  Company, 
and  crossed  ,  &c.  Where  no  allotment  is  made  the  deposit 
will  be  returned,  and  in  case  of  partial  allotment,  the  balance  of  the 
deposit  will  be  applied  towards  payment  of  the  remainder  of  the 
purchase-money. 

4.  Every  purchaser  will,  as  soon  as  practicable  after  the  said  \daie\ 
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receive  from  the  company  a  letter  of  allotment  of  the  stock  apportioned 
to  him,  and  shall  pay  the  remainder  of  his  purchase-money  to  the 
company's  bankers,  ,  &c.,  to  the  credit  of  the  company,  on  or 

before  the  ,  and  if  from  any  cause  whatever  the  same  shall  not 

be  so  paid,  the  purchaser  shall  pay  interest  thereon  at  the  rate  of  £10 
per  cent,  per  annum  until  payment. 

5.  The  purchaser  of  any  of  the  stock  will,  at  the  expiration  of  one 
month  after  payment  of  his  purchase-money  and  any  interest  payable 
in  respect  thereof  in  accordance  with  these  conditions,  be  entitled  to 

t  receive  a  certificate  under  the  common  seal  of  the  company,  of  the 
amount  of  the  stock  purchased,  and  no  further  or  other  document  of 
title  shall  be  required. 

6.  On  payment  of  the  purchase-money  and  interest  (if  any)  in  accord- 
ance with  these  conditions,  the  stock  purchased  will  be  registered  in  the 
company's  books  in  the  name  of  the  purchaser  or  of  his  nominee  free  of 
expense.  The  stock  in  respect  of  which  his  purchase-money  and  interest 
(if  any)  have  been  paid  in  accordance  with  these  conditions  will  be 
transferable,  in  the  usual  way,  in  multiples  of  £5,  on  and  after  the 

,  or  so  soon  thereafter  as  the  purchase-money  and  interest 
(if  any)  shall  be  paid  as  aforesaid.  The  registered  holders  of  stock 
purchased  will  be  entitled  to  interest  accruing  from  the 

7.  No  error,  misstatement,  or  omission  (if  any  such  there  be)  in  the 
particulars  or  remarks  accompanying  the  same,  or  in  these  conditions, 
shall  annul  the  sale  or  give  rise  to  any  claim  for  an  abatement  or  com- 
pensation on  either  side.  No  requisition  or  objection  shall  be  made  or 
taken  in  respect  of  any  statement  contained  in  the  said  particulars, 
remarks,  or  conditions,  or  in  respect  of  the  vendors'  title. 

8.  If  any  purchaser  shall  fail  to  comply  with  the  above  conditions, 
his  deposit  shall  thereupon  be  forfeited  to  the  company,  who  shall  be 
at  liberty  to  treat  the  stock  in  respect  of  which  such  deposit  was  paid 
as  unsold,  and  to  dispose  of  such  stock,  either  by  selling  the  same,  at 
such  time,  in  such  manner,  and  subject  to  such  conditions  as  the 
directors  shall  think  fit,  or  otherwise  howsoever,  as  they  may  deem 
expedient,  and  any  deficiency  in  price  which  may  happen  in  and  all 
expenses  attending  such  disposition  shall  immediately  afterwards  be 
paid  by  the  defaulter  to  the  company,  and  in  case  of  non-payment 
shall  be  recoverable  by  the  company  as  liquidated  damages,  and  for 
the  purpose  of  this  condition  time  shall  be  deemed  as  of  the  essence 
of  the  contract.  Any  profit  on  any  such  disposition  shall  belong 
to  the  company.  Nothing  in  this  condition  contained  shall  prevent 
the  company  from  enforcing  payment  of  the  purchase-money  and 
interest,  in  accordance  with  the  previous  conditions,  if  they  shall  think 
proper  to  do  so. 

9.  If  any  dispute,  doubt  or  question  shall  arise  touching  the  con- 
struction, meaning  or  effect  of  the  said  particulars,  remarks  or  conditions, 
or  anything  therein  respectively  contained,  or  the  rights  or  liabilities  of 
the  company,  or  any  purchaser  or  other  party  thereunder,  the  same 
shall  be  referred  to  the  determination  of  a  court  of  directors  of  the 
company,  whose  decision  therein  shall  be  conclusive  and  binding  upon 
the  company  and  all  parties. 
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Form  of  Tender. 

To  the  Directors  of  the  A.  B.  Company. 

I,  the  undersigned,  do  hereby  tender  for  pounds 

(£  )  Four  per  Cent.  Debenture  Stock  of  the  A.  B.  Company, 

part  of  the  issue  of  £  of  such  stock  above  referred  to,  at  the  rate 

of  pounds  shillings  (£  )  per  £100  of  stock ;  and 

I  inclose  herewith  a  cheque  for  £  ,  being  the  amount  of  the 

required  deposit,  and  I  agree  to  accept  the  amount  of  stock  hereby 
tendered  for  or  any  less  amount  that  you  may  allot,  and  to  pay  the 
balance  of  the  nominal  amount  tendered  for  plus  premium,  on  or  before 
the  ,  &c. 

Christian  and  Surname  in  full 

Address 

Description 

Date  ,  19     . 

Usual  Signature 


VI.  MORTGAGE  of  Uncalled  Capital  of  a  Company. 

THIS  INDENTURE,  made  the  day  of  19    , 

Between  the  Company,  Limited  (hereinafter  called  "the 

Company  "),  of  the  one  part,  and  A.  B.,  of,  &c.  (hereinafter  called 
Recitals.      "  the  Mortgagee  "),  of  the  Other  part.     Whereas  the  company  was 
on  the  day  of  19     ,  incorporated  under  the 

Companies  Acts,  1862  to  19  ,  with  a  capital  of  £50,000,  divided 
into  5000  shares  of  £10  each  :  And  one  of  the  objects  for  which  the 
company  was  formed,  as  stated  in  its  Memorandum  of  Association, 
was  to  borrow  or  raise  money  by  the  issue  of  debenture  bonds  or 
any  other  security  founded  or  based  upon  all  or  any  of  the  property 
of  the  company,  including  its  uncalled  capital :  And  whereas  it 
is  provided  by  the  Articles  of  Association  of  the  company  that  all 
calls  in  respect  of  shares  should  be  made  at  the  discretion  of  the 
directors,  and  should  be  payable  to  the  persons  and  at  the  time  and 
place  appointed  by  the  directors,  and  that  the  directors  might,  if 
they  should  think  fit,  receive  from  any  member  willing  to  advance 
the  same  all  or  any  part  of  the  moneys  for  the  time  being  remaining 
uncalled  on  his  share  beyond  the  calls  then  actually  made :  And 
whereas  4000  of  the  said  shares  of  the  company  have  been  issued 
and  calls  thereon  to  the  amount  of  £3  per  share. have  been  made, 
making  with  the  sums  of  £2  and  £1  paid  upon  the  application  for 
and  allotment  of  the  said  shares  respectively  the  total  sum  of  £6 
paid  or  actually  due  upon  each  share  so  issued,  and  leaving  the 
sum  of  £4  remaining  to  be  called  up  upon  every  share  so  issued  : 
And  whereas  the  mortgagee  has,  at  the  request  of  the  company, 
agreed  to  lend  the  company  the  sum  of  £  upon  having  the 

repayment  thereof  with  interest  at  the  rate  hereinafter  mentioned 
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Testatum,     secured  in  manner  hereinafter  appearing:  NOW  THIS  INDEN- 

TUEE  WITNESSETH,  that  in  pursuance  of  the  said  agreement 

Considera-   and  in  consideration  of  the  sum  of  £  now  paid  by  the  said 

mortgagee  to  the  said  company  (the  receipt  whereof  the  company 

Covenant     doth  hereby  acknowledge)  The  company  doth  hereby  covenant 

amount       with  the  mortgagee,  his  executors,  administrators,  and  assigns  that 

and^hiteiest.  the  company  will  on  the  day  of  next  pay  to  the 

said  mortgagee,  his  executors,  administrators,  or  assigns,  the  sum 

of  £  ,  with  interest  for  the  same  in  the  meantime  at  the 

rate  of  £  per  cent,  per  annum  from  the  date  of  these 

presents.     And  will  thereafter  in  case  and  so  long  as  the  said 

principal  sum  of  £  or  any  part  thereof  shall  remain  unpaid 

pay  to  the  said  mortgagee  interest  for  the  same  at  the  rate  aforesaid 

by  equal  half-yearly  payments  on  the  day  of  and 

Further       the  day  of  in  each  year  :  AND  THIS  INDENTUEE 

testatum.      ^^^^  WITNESSETH,  that  in  further  pursuance  of  the  said  agree- 

Assignment  ment  and  for  the  consideration  aforesaid  the  said  company  as 

receive        beneficial  owner  doth  hereby  assign  unto  the  said  mortgagee,  his 

capital         executors,   administrators,  and  assigns,  all  that  the  right  of  the 

w^en  c    ec  gQjjjp^ny  to  rcccivc  the  balance  of  £4  per  share  remaining  uncalled 

upon  the  said  shares  that  have  been  issued  by  the  company  when 

the  same  shall  be  called  up,  either  by  the  directors  in  the  exercise 

of  their  powers  or  by  any  liquidator  of  the  company  in  the  event 

of  the  same  being  wound  up,  together  with  all  moneys  that  may 

hereafter  be  received  in  respect  of  any  of  the  said  5000  shares 

which  have  not  yet  been  issued  or  in  respect  of  any  shares  that 

may  hereafter  be  created  upon  any  increase  in  the  capital  of  the 

company,  either  upon  application  or  allotment  or  in  payment  of 

calls  as  hereinbefore  provided  and  all  other,  if  any,  of  the  uncalled 

Habendum,  capital  of  the  compauy :  To  HOLD  the  premises  hereby  assigned 

unto  the  said  mortgagee,  his  executors,  administrators,  and  assigns, 

subject  to  the  proviso  for  redemption  hereinafter  contained,  that  is 

red^ption  ^^  ^^y^  PROVIDED  ALWAYS  and  it  is  hereby  agreed  and  declared 

that  if  the  company  shall  on  the  day  of  pay  to 

the  mortgagee,  his  executors,  administrators,  or  assigns  the  said 

sum  of  £  with  interest  for  the  same  in  the  meantime  at 

the  rate  aforesaid,  the  mortgagee,  his  executors,  administrators,  or 

assigns  will  re-assign  and  release  the  premises  hereinbefore  assigned 

Covenant  by  t;Q  ^jjg  g^jd  company  absolutely  or  as  it  shall  direct;  And  the 

give  notice    company  doth  hereby  covenant  with  the  said  mortgagee  that  the 

gagee9JE      company  will,  as  soon  as  any  call  in  respect  of  the  said  shares  shall 

for  call.        have  been  resolved  upon  by  the  directors,  immediately  give  notice 

of  such  call  to  the  mortgagee,  and  that  the  company  will  not  until 

the  expiration  of  seven  clear  days  from  the  time  when  such  notice 

shall  have  been  sent  to  the  mortgagee  issue  any  notice  to  the 

^°'^t°to^^    members  of  the  company  in  respect  of  payment  of  the  said  call, 

issue  notice  a^d  that  if  the  mortgagee  shall  so  require,  every  such  notice  shall 

call  to  be     direct  the  members  of  the  company  to  pay  the  call  so  made  to 

rrwrtgagee,  the  mortgagee  or  as  he  shall  direct,  and  that  if  no  such  requisition 

direct!^''  *  be  made  by  the  mortgagee  the  members  shall  be  directed  to  pay 
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such  call  into  some  bank  to  the  joint  account  of  the  company  and 
Declaration  t;he  mortgagee :  And  the  company  doth  hereby  declare  that  all 

of  trust  as  to  o   o  c      j  ^ 

moneys  to  monevs  hereafter  to  be  received  by  the  company  from  its  members 
in  advance  in  advance  of  calls  upon  their  shares  shall  be  held  by  the  company 
upon  trust  for  the  mortgagee,  his  executors,  administrators,  and 
assigns,  and  so  as  to  form  part  of  this  security ;  And  further,  that 
all  shares  of  the  company  (whether  forming  part  of  the  existing 
capital  of  the  company  or  to  be  created  on  any  increase  thereof) 
which  shall  be  issued  during  the  continuance  of  this  security  shall 
be  issued  only  upon  the  terms  that  all  moneys  payable  by  the 
holders  thereof  shall  be  paid  to  the  mortgagee  or  as  he  shall  direct. 
— In  witness,  &c. 


VII.  DEED  OF  DECLARATION  of  Trust  of  a  Mortgage  of  a 
Ship  vesUd  in  Trustees  by  a  Deed  of  even  date  to  secure 
Debentures  issued  by  a  Steamship  Company} 

Recitals.  THIS  INDENTURE,  made  the  day  of 

Between  the  Steamship  Company,  Limited  (hereinafter 

called  "  the  Company  "),  of  the  one  part,  and  A.  B.,  of,  &c.,  and 
C.  D.,  of,  &c.  (who,  and  the  survivor  of  them  and  the  executors  or 
administrators  of  such  survivor  or  other  the  trustees  or  trustee  for 
the  time  being  of  these  presents,  are  collectively  hereinafter  referred 
to  as  "  the  Trustees  "),  of  the  other  part :  Whereas  the  directors 
of  the  company,  in  exercise  of  the  powers  vested  in  them  by  the 
regulations  of  the  company,  have  determined  to  borrow  for  the 
purposes  of  the  company  the  sum  of  £  ,  by  the  issue  of 

debentures  for  £  each,  and  bearing  interest  at 

the  rate  of  £>  per  cent,  per  annum,  and  numbered 

to  respectively,  and  further  to  secure  all  the  principal 

moneys  and  interest  secured  by  all  the  said  debentures  by  the 
mortgage  hereinafter  recited  and  by  these  presents :  And  whereas 
by  a  deed  bearing  even  date  with  and  executed  immediately  before 
these  presents,  and  intended  to  be  forthwith  registered  pursuant  to 
the  Merchant  Shipping  Act,  1894,  the  company  has  covenanted 
with  the  trustees,  first,  that  the  said  company  will  pay  to  the 
trustees  the  sum  of  £  ,  together  with  interest  thereon  at 

the  rate  of  £>  per  cent,  per  annum  on  the  day  of 

next ;  and  secondly,  that  if  the  said  principal  sum  is 
not  paid  on  the  said  day,  the  company  will  during  such  time  as  the 
same  or  any  part  thereof  remains  unpaid,  pay  to  the  trustees 
interest  on  the  whole  or  such  part  thereof  as  aforesaid  at  the 
like  rate ;  and  for  better  securing  to  the  trustees  the  repayment 
in  manner  aforesaid  of  the  said  principal  sum  and  interest,  the 

'  Where  it  is  desired  that  ships  upon  which  delientures  are  charged  should  be  legally 
vested  in  trustees  for  the  deljenture-holders,  a  niortgJige  in  the  statutory  form  and 
duly  registered  under  the  Merclmnt  Shinning  Act,  1894,  will  be  e.\ecuted  to  the 
trustees  ;  the  trusts  of  tlie  moneys  securea  being  declared  by  a  deed  of  even  date,  as 
in  the  above  precedent.     The  Act  forbids  the  entry  of  any  trust  on  the  register. 
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company  thereby  mortgaged  to  the  trustees  sixty-four  shares,  of 

which  the  company  is  the  owner,  in  the  steamship  called  , 

Testaticm.     &c.,  therein  more  particularly  described :   NOW  THIS  INDEN- 

TUEE  WITNESSETH,  that  in  consideration  of  the  premises  it 

oftruS^'of'  ^^  hereby  agreed  and  declared  that  the  trustees  shall  stand 

mortgage     possessed  of  Or  entitled  to  the  said  sum  of  £  and  interest 

moneys.         '^ 

secured  by  the  hereinbefore  recited  mortgage,  and  of  the  said 
mortgage  and  of  the  full  benefit  thereof,  and  of  all  the  rights 
and  powers  thereby  conferred,  upon  trust  further  to  secure  the 
payment  of  all  the  principal  moneys  and  interest  secured  by  all  the 
^^l^l^s^^ot said  debentures  pursuant  to  the  terms  thereof  respectively:  Pro- 
sessionof     viDED  ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  the 

sinp  until  ,     ,,  .  Ti    1  •         t  r 

default  in  trustees  shall  not  take  possession,  sell,  let,  or  otherwise  dispose  of 
the  said  ship  unless  and  until  default  shall  be  made  in  payment 
of  some  principal  money  or  interest  secured  by  some  one  or  more 
of  the  said  debentures  [nor  unless  and  until  requested  so  to  do  by 
the  registered  holder  or  holders  of  at  least  one-half  of  the  said 
debentures,  or  of  such  of  them  as  remain  unpaid] :  And  IT  IS 
HEREBY  AGREED  AND  DECLARED  that  all  moneys  which  shall  be 
received  by  the  trustees  under  or  by  virtue  of  the  said  mortgage, 
or  the  exercise  of  the  rights  and  powers  thereby  conferred,  or  any 
of  them,  shall  be  applied  by  them  in  the  first  place  in  or  towards 
payment  and  satisfaction  of  all  costs  and  expenses  incurred  by  them 
as  such  trustees  as  aforesaid,  and  in  the  next  place  in  or  towards 
the  payment  and  satisfaction  rateably  and  pari  passu  of  all  principal 
moneys  and  interest  owing  on  the  said  debentures  or  any  of  them, 
but  so  that  all  interest  shall  be  paid  before  any  principal  moneys  ; 
And  that  the  surplus  (if  any)  of  the  moneys  which  shall  be  received 

Covenant     ^g  aforesaid,  shall  be  paid  to  the  company  or  its  assigns :  And  the 

by  company  '  '■  r      ./  o 

to  insure  company  doth  HEREBY  COVENANT  with  the  trustees,  that  the 
company  will,  so  long  as  any  of  the  said  debentures  shall  remain 
unpaid,  keep  the  said  ship  insured  against  all  loss  and  damage  in 
the  sum  of  £  at  the  least,  and  will  punctually  pay  all 

premiums  and  sums  of  money  necessary  for  such  purpose,  and  will 
at  any  time  on  demand  produce  to  the  said  trustees  the  policy  or 
policies  of  such  insurance  and  the  receipt  for  every  such  payment, 
and  in  default  will  repay  to  the  trustees  every  sum  of  money  which 
under  the  statutory  power  for  the  purpose  may  be  expended  by 
them  in  keeping  the  said  ship  insured  to  the  amount  aforesaid, 
with  interest  thereon  at  the  rate  of  £  per  cent,  per  annum 

from  the  time  of  each  payment.^  And  it  is  hereby  agreed  and 
DECLARED,  that  all  moneys  paid  in  respect  of  any  such  insurance 
as  aforesaid,  shall  be  paid  to  the  trustees  and  be  applied  in  manner 
hereinbefore  directed  concerning  moneys  received  by  them. — In 
witness,  &c. 

1  See  Conveyancing  Act,  1881,  ss.  19  (ii.),  23. 
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VIII.  DEBENTURE. 
The  Company,  Limited. 

Office 
Issue  of  a  Series  of  Debentures  limited  to  the  Sum  of  £ 
No.  .  £  . 

General  \    The  Company,  Limited  (hereinafter  called  "  the 

Company  "),  hereby  acknowledges  that  it  is  indebted  to  A.  B.  of 
in  the  sum  of  £>  and  the  company  will  on  the 

day  of  or  on  such  other  day  as  the  principal 

moneys  hereby  secured  become  payable  in  accordance  with  the 
conditions  indorsed  hereon,  pay  to  the  said  A.  B.,  his  executors  or 
administrators  or  other  the  [registered]  holder  hereof  for  the  time 
being,  the  sum  of  £ 

2.  The  company  will  in  the  meantime  pay  to  the  said  , 
his  executors  or  administrators,  or  to  such  [registered]  holder, 
interest  on  the  said  sum  of  £  ,  at  the  rate  of  £>  per 
cent,  per  annum,  by  half-yearly  payments  on  the                day  of 

,  and  the  day  of  in  each  year,  the  first  of 

such  half-yearly  payments  to  be  made  on  the  day  of 

Or, 

The  company  will  in  the  meantime  pay  by  way  of  interest  to  the 
holder  of  every  coupon  hereto  annexed,  such  sum  of  money  as 
therein  mentioned,  at  the  time  and  place  mentioned  in  such  coupon, 
provided  that  the  said  principal  sum  shall  remain  owing. 

Where  the  debentures  are  not  supported  by  a  trust-deed,  and  it  is 
desired  to  confer  a  charge  on  the  property  of  the  company,  the  debenture 
will  proceed  as  follows : — 

2a.  The  company  hereby  charges,  by  way  of  floating  security, 
all  real  and  personal  property  now  or  at  any  time  hereafter 
belonging  to  the  company,  with  the  payment  of  the  principal 
moneys  and  interest  hereby  secured  pari  passu  with  all  debentures 
of  the  above  series  without  preference  or  priority,  by  reason  of 
date  of  issue,  or  otherwise. 

3.  This  debenture  is  issued  subject  to  the  conditions  indorsed 
hereon. 

Given,  &c. 

IX.  CONDITIONS. 

rerolTni^cl^  1.  The  registered  holder  for  the  time  being  of  this  debenture 
beiff"\'d  *"^  ^^®  holder  of  any  coupon  shall  alone  be  deemed  to  be  entitled 
by  prior  to  the  moneys  expressed  to  be  secured  by  such  respective  instru- 
ments, and  shall  not  be  affected  by  any  right  of  set-off  or  any 
right  of  equity  of  the  company  against  the  original  or  other  inter- 
mediate holder  thereof,  and  the  company  shall  be  entitled  to  deal 
with  such  bolder  and  shall  not  be  bound  to  inquire  into  his  title  or 
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to  take  notice  of  any  trust  or  equity  at  any  time  affecting  such 
instrument  or  moneys,  or  be  affected  by  express  notice  thereof,  and 
the  receipt  of  such  holder  shall  be  an  effectual  discharge  for  any 
such  moneys. 

Or, 

The  [registered]  holder,  for  the  time  being,  of  this  debenture  shall 
alone  be  deemed  to  be  entitled  to  the  principal  moneys  and  interest 
hereby  secured  and  shall  not  be  affected,  &c. 
Effect  of  2.  If  the  company  shall  make  default  in  the  payment  of  interest 

winding-up  c      j  tr   j 

or  default,    on  this  debenture  for  the  period  of  calendar  months  after  the 

same  shall  be  due,  or  if  the  company  shall  cease  to  carry  on  its  said 
business  [or  shall  fail  to  perform  or  observe  any  of  the  covenants  in 
the  trust-deed  hereinafter  referred  to],  or  if  any  of  the  property 
subject  to  this  security  shall  be  taken  in  execution  or  otherwise  by 
operation  of  law  be  taken  out  of  the  control  of  the  company,  or  if 
an  order  shall  be  made,  or  a  resolution  passed  for  winding-up  the 
company,  the  principal  moneys  hereby  secured  shall  immediately 
become  payable. 

Notice  of  3.  The  company  may  at  any  time  give  notice  by  advertisement 

payoff.        in  the  newspaper  [oi;  to  the  registered  holder  of  this 

debenture]  of  its  intention  to  pay  off  the  principal  moneys  hereby 
secured,  and  the  same  shall  accordingly  become  payable  at  the 
expiration  of  six  calendar  months  from  such  notice  being  given. 
4.  As  from  the  date  of  the  expiration  of  the  said  notice  (if  given) 
this  debenture  shall  cease  to  carry  interest,  except  in  case  of  default 
by  the  company,  during  which  interest  at  the  rate  fixed  by  this 
debenture  shall  continue  to  be  payable. 

Place  of  5,  The  principal  moneys  [and  interest]  hereby  secured  will  be 

paid  at  the  Bank  or  at  the  registered  office  of  the  company.^ 

Special  Conditians. 

Charge  to  6.  Notwithstanding  the  charge  hereby  created,  the  company 

floating  shall  bc  at  liberty,  in  the  course  of  its  business,  and  for  the 
purpose  of  continuing  and  carrying  on  the  same,  to  use,  employ, 
sell,  lease,  exchange,  or  otherwise  deal  with  all  or  any  part  of  the 
said  property,  until  one  or  more  of  the  contingencies  specified  in 
Condition  2  shall  have  arisen,  or  until  default  shall  be  made  for 
calendar  months  in  the  payment  of  any  principal  moneys 
hereby  secured.  From  and  after  the  happening  of  such  contingency 
or  such  default  the  liberty  and  authority  to  the  company  herein- 
before given  shall  forthwith  cease  and  determine,  and  the  charge 
by  this  debenture  created  shall  and  may  be  immediately  enforce- 
able. 

This  clause  is  to  be  used  where  there  is  no  trust-deed.     Where  there  is 
a  trust-deed  use  the  next  clause. 

^  Where  there  is  a  condition  for  payment  of  interest  at  a  time  and  place  certain, 
the  condition  is  not  broken  by  non-payment  at  the  time  unless  a  demand  for  pay- 
ment is  made  at  the  specified  place  ;  therefore  for  the  protection  of  the  company  this 
condition  should  be  inserted.     See  Thorn  v.  City  Rice  Mills,  40  Ch.  D.  367. 
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(ft.) 

tru8^d^*°  6a.  This  debenture  is  one  of  a  series  of  like  debentures  limited 
to  the  amount  of  £>  issued  or  about  to  be  issued  by  the 

company.  The  [registered]  holders  of  debentures  of  the  said  series 
are  and  will  be  entitled  fari  passu  to  the  benefit  of  an  indenture 
dated  the  day  of  ,  and  made  between  the  company 

of  the  one  part  and  A.  B.  and  C.  D.  of  the  other  part  whereby 
[describe  shortly  the  property  comprised  in  the  trust-deed,  e.g.,  the 
hereditaments  belonging  to  the  company  situated  at  ,  or 

the  present  and  future  property  and  assets  of  the  company]  were 
expressed  to  be  conveyed  to  trustees  upon  trust  for  securing  the 
principal  moneys  and  interest  to  be  secured  by  the  said  series  of 
debentures;  And  this  debenture  is  subject  to  all  the  provisions 
and  conditions  in  the  said  indenture. 

[All  the  following  clauses  are  applicable  whether  the  debenture  be 
supported  by  a  trust-deed  or  not.] 

(c.) 

Registered  7.  The  company  will  keep  a  register  containing  the  names  and 
addresses  of  the  holders  for  the  time  being  of  the  debentures,  and 
such  register  will  at  all  reasonable  times  during  business  hours  be 
open  to  the  inspection  of  the  registered  holder  of  this  debenture 
and  his  legal  personal  representatives  and  any  person  authorised  in 
writing  by  him  or  them. 

Transfer.  8.  Every  transfer  of  this  debenture  must  be  in  writing  under 

the  hand  of  the  registered  holder  or  his  legal  personal  represen- 
tatives, and  left  at  or  sent  through  the  post  to  the  registered  office 
of  the  company  with  a  fee  of  28.  6d.,  and  such  evidence  of  identity 
or  title  as  the  company  may  reasonably  require,  and  thereupon 
the  transfer  will  be  registered.  The  company  may  also  before 
registering  any  transfer  require  this  debenture  to  be  produced. 

joint_  9.  If  at  any  time  several  persons  shall  be  registered  as  the 

joint  holders  of  this  debenture,  any  one  of  such  persons  may  give 
an  effectual  receipt  of  the  company  for  the  interest  hereunder  from 
time  to  time  accruing,  and  in  case  of  the  death  of  any  one  or  more 
of  such  joint  holders  the  survivors  or  survivor  shall  be  the  only 
persons  recognised  by  the  company  as  having  any  title  to  or 
interest  in  this  debenture  and  the  moneys  hereby  secured. 

Registration  10.  No  transfer  will  be  registered  during  the  seven  days 
immediately  preceding  the  days  by  this  debenture  fixed  for 
payment  of  interest. 

Service  of  11.  A  notice  may  be  served  by  the  company  upon  the  holder 

of  this  debenture  by  sending  it  through  the  post  in  a  prepaid  letter 
addressed  to  such  person  at  his  registered  address. 

12.  Any  notice  served  by  post  shall  be  deemed  to  have  been 
served  at  the  time  when  it  was  posted,  and  in  proving  such  notice 
it  shall  be  sufficient  to  prove  that  the  letter  containing  the  notice 
was  properly  addressed,  prepaid  and  posted. 


holders. 


of  transfer. 


notices. 
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[and  the 
of  the  said 
shall  have 


Drawings. 


Notice. 


Eenewable 
debenture. 


"Where  13.  The  Company  will  on  the  day  of 

redeeiTiabie  day  of  ]  in  each  year  redeem 

diB\v[ngs'-°^  debentures  until  the  whole  of  the  said  sum  of  £> 
been  paid  off, 

14.  The  debentures  which  shall  from  time  to  time  be  so 
redeemed  shall  be  ascertained  by  drawings  which  shall  take  place 
not  less  than  one  month  or  more  than  two  months  before  the 
said  day  of  [and  the  said  day  of  ] 
in  each  year. 

15.  Such  drawings  shall  be  held  in  the  presence  of  some  notary 
public,  and  the  holder  of  this  debenture  shall  be  entitled  to  attend 
such  drawings. 

16.  Notice  of  such  drawing  shall  be  given  not  less  than  twenty- 
one  days  previously  by  advertisement  in  newspaper  [or,  by 
notice  in  writing  sent  to  the  registered  holder  hereof]. 

17.  Immediately  after  this  debenture  has  been  drawn  notice 
thereof  will  be  given  by  the  company  by  advertisement  in  the 
said  newspaper  [w,  by  notice  in  writing  sent  to  the  registered 
holder  hereof].^ 

18.  If  at  any  time  before  or  after  the  principal  sum  becomes 
due  upon  this  debenture,  the  [registered]  holder  hereof  and  the 
company  so  agree,  the  [registered]  holder  hereof  may,  instead  of 
receiving  the  principal  sum  when  due,  postpone  his  right  to 
demand  or  receive  the  same,  and  such  agreement  shall  be  testified 
by  some  memorandum  endorsed  hereon  under  the  seal  of  the 
company  and  the  hand  of  such  holder :  Provided  always  and 
it  is  hereby  declared  that  such  postponement  shall  not  affect  any 
security,  priority,  or  right  enjoyed  by  such  holder  other  than 
the  right^to  demand  or  receive  payment  on  the  date  hereinbefore 
mentioned. 

19.  Whenever  such  postponement  has  been  agreed  upon  the 
company  shall  issue  to  the  [registered]  holder  hereof  fresh  coupons 
providing  for  the  interest  accruing  due  after  the  date  of  such  post- 
ponement, such  interest  to  be  at  the  rate  herein  specified,  or  at  such 
other  rate  as  the  company  and  the  [registered]  holder  hereof  may 
agree. 

(/) 

20.  The  [registered]  holder  for  the  time  being  of  this  deben- 
ture shall  be  entitled  at  any  time  hereafter  before  the  day  herein 
appointed  for  payment  of  the  principal  to  exchange  this  debenture 
for  ordinary  shares  [for  the  time  being  unallotted,  if  any]  in  the 
capital  of  the  company,  and  upon  the  request  of  such  holder,  and 

1  Inasmuch  as  the  debentures  are  only  drawn  for  the  return  of  loans  and  not  for 
the  division  of  profits,  the  practice  of  payment  by  drawing  is  analogous  to  the  method 
usually  employed  in  building  societies,  and  does  not  come  within  the  provisions  of  the 
Lottery  Acts  ;  see  Syhes  v.  Beadon,  11  Ch.  D.  170, 185  ;  Wallingford  v.  Mutiml  Society ^ 
5  App.  Cas.  685. 
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upon  the  surrender  to  the  company  of  this  debenture  [and  of  such 
of  the  said  coupons  as  shall  then  remain  unpaid]  the  company  will 
allot  and  issue  to  such  holder  such  a  number  of  fully  paid-up 
ordinary  shares  [if  there  shall  be  a  sufficient  number  of  such  shares 
unallotted]  as  will  be  equivalent  in  nominal  amount  to  the  principal 
sum  hereby  secured  [and  in  the  meantime  the  company  will  retain 
unallotted  a  sufficient  number  of  such  shares  to  enable  it  to  perform 
this  covenant] ;  And  the  surrender  of  this  debenture  [and  of  the 
said  coupons]  shall  operate  as  an  effectual  release  and  discharge 
of  and  for  this  debenture  and  the  principal  moneys  and  interest 
hereby  respectively  secured.^ 

X.  INTEREST  COUPON. 

Debenture,  No. 

Company,  Limited. 

Interest  warrant,  payable  the  day  of  19      . 

*  »»  »» 

Less  Income-tax     .  „  „ 


,  Secretary. 
This  warrant  will  be  paid  on  presentation  at  the  Bank 

XL  INTEREST  COUPON  in  Vie  Form  of  a  Promissmy  Note. 

The  Company,  Limited. 

Debenture,  No. 

Interest  Coupon,  No. 

The  Company,  Limited,  promise  to  pay  A.  B.  or  bearer 

£  (less  income-tax)  on  the  day  of  19     » 

at  the  Bank,  or  at  the  registered  office  of  the  company. 

XII.   USUAL  ORDER  appointing  Receiver  in  Debenture-Holder's  action. 

Upon  motion  this  day  made  unto  this  Court  by  counsel  for  the 
plaintiff,  and  upon  reading,  &c.,  This  Court  doth  order  that  a  proper 
person  be  appointed  on  behalf  of  the  plaintiff  and  other  debenture- 
holders  of  the  defendant  company  receiver  of  the  property  and  under- 
taking of  the  defendant,  the  Cape  Central  Railways,  Limited,  comprised 
in  and  subject  to  the  securities  and  charge  created  by  the  mortgage 
debentures  in  the  writ  mentioned  :  And  such  receiver,  when  so  appointed, 
is  out  of  the  moneys  to  be  received  by  him  to  provide  for  the  working 
expenses  of  the  railways  and  other  outgoings  in  respect  of  the  under- 
taking.    And  it  is  ordered  that  such  receiver  do  from  time  to  time  pass 

*  Before  the  shares  are  issued  under  this  cla\i.se,  a  contract  must  be  filed  with  the 
registrar  under  C.  A.,  1867,  s.  25  ;  see  In  re  Johannesburg  Hotel  Co.,  [1891]  1  Ch.  119. 
VOL.  IV.  28 
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his  accounts  and  pay  the  balances  certified  to  be  due  from  him  as  and 
when  the  judge  shall  direct :  Reid  v.  The  Cape  Central  Railways,  Limited^ 
North,  J.,  January  11,  1889. 


XIII.  FURTHER  ORDER  in  Chambers  where  Receiver  is  not  named 

in  the  first. 

Upon  the  application  of  the  plaintiff,  and  upon  hearing,  &e.,  and 
upon  reading  the  order  dated  January  11, 1889  [an^e,  Precedent  XII.],  and, 
<&c.  ;  and  the  judge  having  approved  of  T.  B.,  of,  &c.,  as  a  proper  person 
to  be  appointed  receiver  as  hereinafter  mentioned  pursuant  to  the  order 
dated  January  11,  1889;  and  the  said  T.  B.  having  given  security 
pursuant  to  the  Order  50,  r.  16,  by  entering  into  a  recognisance  and 
giving  a  bond  together  with  the  Guarantee  Company,  Limited, 

as  his  sureties,  both  dated,  &c.,  which  hath  been  approved  by  the  judge 
and  duly  enrolled,  the  judge  doth,  pursuant  to  the  said  order  dated 
January  11,  1889,  hereby  appoint  the  said  T.  B.  receiver  of  the  property 
and  undertaking  of  the  above-named  defendant,  the  Cape  Central  Rail- 
ways, Limited,  comprised  in  and  subject  to  the  securities  and  charges 
created  by  the  mortgage  debentures  issued  by  the  said  company  on  or 
about  February  4,  1886,  in  the  writ  mentioned.  And  it  is  ordered,  that 
the  said  T.  B.,  as  such  receiver,  be  at  liberty  to  appoint  Sir  T.  S.,  of  Cape 
Town,  in  the  colony  of  the  Cape  of  Good  Hope,  as  his  agent  in  that 
colony,  and  to  execute  such  power  of  attorney  to  such  agent  as  may  be 
necessary,  and  to  make  such  agent  a  proper  allowance  in  respect  thereof, 
but  the  said  receiver  is  to  remain  liable  to  account  for  all  moneys  which 
may  come  to  such  agent's  hands.  And  it  is  ordered,  that  the  said  T.  B. 
do,  on  or  before  January  15,  1890,  and  the  same  day  in  every  succeeding 
year,  leave  at  the  chambers  of  the  judge  his  annual  account  as  such 
receiver  made  up  to  the  previous  31st  December.  And  it  is  ordered, 
that  the  said  T.  B.  do  within  such  time  as  shall  be  fixed  by  the  certificate 
of  the  allowance  of  each  account  pay  the  balances  that  shall  be  certified 
to  be  due  from  him  on  such  accounts  into  Court  as  directed  in  the 
Lodgment  Schedule  hereto :  Reid  v.  The  Cape  Central  Railways,  Limited, 
North.  J.,  January  19,  1889. 


XIV.  ORDER  appointing  Receiver  to  act  before  security. 

Upon  motion  this  day  made  unto  this  Court  by  counsel  for  the 
plaintiff,  and  upon  hearing  counsel  for  the  defendants,  and  upon  reading 
the  writ  of  summons  issued  in  this  action  on  the  day  of 

19  ,  and  an  affidavit  of,  &c.,  filed  this  day,  and  the  plaintiff  by  his 
counsel  being  answerable  for  the  receipt  of  the  receiver  hereinafter 
appointed,  until  he  shall  have  given  security  as  hereinafter  directed, 
this  Court  doth  appoint  A.  B.,  of,  &c.,  receiver  and  manager  of  the 
property  comprised  in  the  two  indentures  dated  respectively,  &c.,  in  the 
endorsement  on  the  writ  mentioned  ;  And  it  is  ordered  that  the  said 
A.  B.  do,  on  or  before  the  day  of  19      ,  give  security 

as  such  receiver,  to  the  satisfaction  of  the  judge ;  And  it  is  ordered  that 
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the  said  A.  B.  do,  on  the  day  of  19      »  and  on  the 

same  day  in  each  succeeding  year,  leave  in  the  chambers  of  the  judge 
his  annual  account  as  such  receiver,  and  do,  within  days  after 

the  date  of  the  chief  clerk's  certificate  of  the  allowance  of  each  such 
account,  make  the  payments  into  Court  as  directed  in  the  schedule 
hereto :  Marsden  v.  Newton^  Chitty,  J.,  Feb.  21,  1885. 

Lodgment  Schedule. 


Particulars  of  Funds  to 
be  Lodged. 

Persons  to  make  the 
IxKlgment. 

Amocxts. 

Money. 

Securities. 

Balance  to  be  from  time  to 
time  certified  to  be  due 
oil  passing  the  receiver's 
accounts     or    sucli     part 
thereof   as  shall    be  cer- 
tified to  be  payable. 

& 

«. 

d. 

£ 

«. 

d. 

XV.  JUDGMENT  directing  Accounts,  Inquiries,  and  Sale  in  Action 
by  Debenture-Holders. 

Upon  motion  for  judgment,  &c.,  and  upon  hearing,  &c.,  and  upon 
reading  the  statement  of  claim,  this  Court  doth  order  that  the  following 
accounts  and  inquiries  be  taken  and  made,  that  is  to  say  : — 1.  An  inquiry 
what  mortgage  debentures  or  mortgage  securities  have  been  issued  or 
created  by  the  defendant  company,  or  the  directors  thereof,  since  the 
incorporation  of  the  defendant  company,  and  when.  2.  An  inquiry 
which  of  the  said  mortgage  debentures  or  mortgage  securities  are  still 
unpaid  or  subsisting,  and  what  persons  are  now  the  holders  of  the  same 
respectively.  3.  An  account  of  what  is  due  for  principal,  interest,  and 
costs  to  the  plaintiffs,  and  those  on  whose  behalf  they  sue  on  the  security 
of  the  mortgage  debentures  or  mortgage  securities  of  which  they  are 
respectively  the  holders  (all  which  said  last-mentioned  mortgage  deben- 
tures or  mortgage  securities  are  hereinafter  included  under  the  term 
"  the  plaintiff's  debentures  ")  distinguishing  as  to  each  of  such  persons 
the  sums  due  in  respect  of  debentures  of  each  series  in  the  statement  of 
claim  mentioned.  4.  An  inquiry  of  what  the  property  comprised  in 
and  charged  by  the  plaintiflfs  debentures  respectively  consists,  and  in 
whom  such  property  is  now  vested.  5.  An  inquiry  what,  if  anything, 
is  due  to  the  defendants  A.  B.,  C.  D.,  &c.,  or  any  and  which  of  them  for 
which  they  or  any  and  which  of  them  are  entitled  to  any  and  what 
security,  lien  or  charge  upon  any  and  what  part  of  the  property  of  the 
company.  6.  An  inquiry  whether  the  defendants  A.  B.,  C.  D.,  &c.,  or 
any  and  which  of  them  are  under  any  and  what  liability  in  respect  of 
the  leases  of  the  defendant  company  vested  in  the  said  defendants  or 
some  of  them  or  any  and  which  of  such  leases,  and  whether  the  same 
defendants  or  any  and  which  of  them  are  entitled  to  any  and  what 
security  in  respect  of  such  liability.  7.  An  inquiry  whether  there  are 
any  and  what  incumbrances,  other  than  the  plaintiff's  debentures,  on 
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any  and  what  part  of  the  property  comprised  in  the  plaintiff's  deben- 
tures, or  in  any  and  which  of  them,  and  what  are  the  priorities  with 
reference  to  the  plaintiff's  debentures.  8.  An  account  of  what  is  due 
to  such  of  the  said  incumbrancers  (if  any)  as  shall  consent  to  the  sale 
hereinafter  directed  in  respect  of  their  incumbrances  ;  And  it  is  ordered 
that  the  real  and  personal  property  of  the  defendant  company  comprised 
in  the  plaintiff's  debentures  be  sold,  with  the  approbation  of  the  judge, 
free  from  the  incumbrances  (if  any)  of  such  of  the  incumbrancers  as  shall 
consent  to  the  sale,  and  subject  to  the  incumbrances  of  such  of  them  as 
shall  not  consent ;  And  it  is  ordered  that  the  defendants  A.  B.,  C.  D., 
&c.,  do  have  the  conduct  of  the  sale ;  And  it  is  ordered  that  the  money 
to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of  this  action 
"  Walker  v.  Silkstone,  cix.,  Co.,  1880,  W.,  3974,  Proceeds  of  sale  of  real 
and  personal  property,"  and  if  such  money  or  any  part  thereof  shall 
arise  from  property  sold,  with  the  consent  of  such  incumbrancers  as 
aforesaid,  the  money  so  arising  is  to  be  applied  in  the  first  place  in  pay- 
ment of  what  shall  appear  to  be  due  to  such  incumbrancers,  according  to 
their  priorities.  The  further  consideration  of  this  action  is  adjourned, 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  as  they  may  be 
advised  :  Walker  v.  Silkstone  and  Dodworth  Coal  and  Iron  Co.,  Limited, 
Malins,  V.-C,  Jan.  28,  1881. 


XVL  JUDGMENT  directing  Accounts,  Inquiries,  and  Sale  in  Action 
by  Dehentiire-Holders,  and  Execution  of  the  Trusts  of  Deed  securing 
Debentures. 

Upon  motion  for  judgment  in  default  of  defence  this  day  made  unto 
this  Court  by  counsel  for  the  plaintiff,  and  upon  hearing  counsel  for  the 
defendants,  and  upon  reading  the  plaintiff's  statement  of  claim,  this 
Court  doth  declare  that  the  trusts  of  the  indenture  of  trust  dated  April 
27,  1888,  in  the  statement  of  claim  mentioned  ought  to  be  performed 
and  carried  into  execution,  and  doth  order  and  adjudge  the  same  accord- 
ingly. And  it  is  ordered  that  the  following  accounts  and  inquiries  be 
taken  and  made  : — 1.  An  inquiry  what  first  and  second  mortgage  deben- 
tures issued  by  the  defendant  company  are  now  outstanding  and  unpaid, 
and  what  persons  are  the  holders  of  the  same  respectively,  and  what  are 
the  respective  priorities.  2.  An  inquiry  of  what  the  property  comprised 
in  the  said  indenture  or  trust  dated  April  27,  1888,  mentioned  in  the 
indorsement  in  the  writ  in  this  action  or  otherwise  charged  by  the  said 
first  and  second  mortgage  debentures  respectively  consist,  and  in  whom 
the  same  is  vested.  3.  An  account  of  what  is  due  for  principal  and 
interest  to  the  plaintiff  and  all  other  holders  of  mortgage  debentures 
issued  by  the  defendant  company  on  the  security  of  such  debentures, 
distinguishing  the  holders  of  the  first  and  second  mortgage  debentures 
respectively.  4.  An  inquiry  what  incumbrances  (other  than  the  said 
debentures)  affect  the  property  and  uncalled  capital  of  the  company 
comprised  in  or  charged  by  the  said  indenture  of  trust,  or  debentures  or 
any  of  them,  or  any  and  what  parts  thereof,  and  what  are  the  priorities 
of  such  incumbrances  (if  any)  and  the  said  debentures  respectively. 
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5.  An  account  of  what  is  due  to  such  of  the  said  incumbrancers  (if  any) 
as  shall  consent  to  the  sale  hereinafter  directed  in  respect  of  their 
incumbrances.  6.  An  inquiry  whether  any  of  the  shares  and  debentures 
specified  in  the  first  schedule  to  the  said  indenture  of  trust  have  been 
sold  or  realised,  and  if  so,  what  sum  or  sums  of  money  was  or  were  pro- 
duced by  such  sale  or  realisation,  and  how  such  sum  or  sums  was  or  were 
applied.  And  it  is  ordered  that  the  undertaking,  property,  and  effects, 
other  than  the  uncalled  capital,  and  the  called  but  unpaid  capital  of  the 
defendant  company,  be  sold  with  the  approbation  of  the  judge,  free  from 
the  incumbrances  (if  any)  of  such  of  the  incumbrancers  other  than  the 
debenture-holders  as  shall  consent  to  the  sale,  and  subject  to  the  incum- 
brances of  such  of  them  the  incumbrancers  other  than  the  said  debenture- 
holders  as  shall  not  consent,  and  F.  B.  S.,  the  official  liquidator  of  the 
defendant  company,  is  to  have  the  conduct  of  such  sale  with  liberty  to 
the  plaintiff  and  all  other  debenture-holders  and  other  parties  to  the 
action  to  bid  at  such  sale.  And  it  is  ordered  that  the  proceeds  of  such 
sale  be  paid  to  the  said  F.  B.  S.  And  it  is  ordered  that  the  said  F.  B.  S. 
do  within  fourteen  days  after  receipt  thereof  lodge  the  same  in  CJourt  as 
directed  in  the  schedule  hereto.  And  the  further  consideration  of  this 
action  is  adjourned  with  liberty  to  apply  :  Jones  v.  Public  JVorks  ami 
Contract  Co.,  Stirling,  J.,  Feb.  U,  1891. 


Debet  et  deli  net. — These  were  the  descriptive  words  for- 
merly used  in  a  writ  anil  declaration  to  denote  that  the  cause  of  action 
sued  on  was  for  debt  (see  Debt,  Action  of).  The  action  of  debt 
originally  lay  not  only  to  enforce  the  payment  of  debts  or  liquidated 
sums  of  money  due  under  contracts  (ibuf,),  but  also  to  I'ecover  specific 
goods  improperly  detained  (1  Petersdorfil's  Alrridgment,  p.  1.')8?j.  ;  Gilbert 
on  Tlic  Action  of  Debt,  pp.  859,  400 ;  and  see  1  Chitty  on  Plcndiiu],  7th 
ed.,  p.  1 22).  Where  the  action  was  for  the  recovery  of  money,  it  was 
brought  in  the  debet  and  detinrt,  but,  if  for  goods,  it  was  brought  in 
the  ddhirt  only  (Comyn's  Diged,  "  Pleader,"  2  W.  8 ;  Bac.  Abr. 
"Debt."  F.). 

Debet  et  so  let. — These  words  were  used  in  certain  old  forms 
of  writs  to  denote  that  the  plaintiff  was  suing  to  enforce  a  right  which 
he  himself,  and  his  ancestors  before  him,  had  been  in  the  usual  enjoy- 
ment of.  An  instance  of  a  form  of  this  kind  will  be  found  in  the  old 
writ  .secta  ad  molendinnm,  which  was  issued  where  there  had  been  a 
breach  by  the  defendant  of  a  usage  to  gi'ind  corn  at  a  certain  mill  of 
the  plaintiff",  and  thereupon  commanded  the  defendant  that  justly  and 
without  delay  he  do  his  suit  to  the  mill  which  he  owcth  to  it,  and  Juith 
been  vml  to  do,  etc.  (F.  N.  B.  122  M.). 

Debt,  Action  of. — This  was  one  of  the  old  forms  of  personal 
actions  which  are  now  practically  abolished  as  distinctive  forms  of 
action.  It  lay  to  recover  a  sum  certain,  or  capable  of  being  reduced  to 
certainty  by  calculation,  payable  in  respect  of  a  direct  and  immediate 
liability  by  a  debtor  to  a  creditor  (see  First  lleport  of  Common  Law 
Commissioners,  1851,  p.  31).  It  was  maintainable  for  the  recovery  of 
money  due  upon  simple  contracts,  express  or  implied,  and  upon  contracts 
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under  seal  and  of  record,  and  upon  statutes  by  a  party  aggrieved  or  a 
common  informer  (1  Chitty  on  Pleading,  7th  ed.,  p.  121 ;  1  Selwyn's 
N.  P.,  13th  ed.,  484).  Formerly  the  declaration  in  debt,  which  was 
framed  upon  the  terms  of  the  original  writ,  charged  the  defendant  in 
what  was  called  the  debet  et  detinet,  because  where  the  party  contracting 
refused  to  pay  the  price  agreed  upon  by  the  contract,  he  was  a  debtor 
for  such  price,  and  guilty  of  an  unjust  detention  (see  Gilbert  on  the 
Action  of  Debt,  p.  400).  The  Common  Law  Procedure  Act,  1852,  how- 
ever, materially  simplified  the  form  of  pleading,  and  since  the  coming 
into  operation  of  that  Act,  the  detinet,  as  regards  actions  of  debt,  has 
entirely  dropped  out  of  the  plaintiffs  statement  of  his  cause  of  action. 
An  action  of  debt  also  formerly  lay  in  the  detinet  for  the  recovery  of 
goods  contracted  to  be  delivered  (see  Debet  et  detinet).  In  the  case 
of  simple  contract  debts,  certain  concise  forms  of  counts  were  generally 
used  which  were  described  as  ''common  counts"  or  "common  indebitatus 
counts  "  (see  Count  in  Declaeation).  Those  most  frequently  employed 
were  for  money  payable  for  goods  sold  and  delivered,  for  goods  bargained 
and  sold,  for  work  done,  for  money  lent,  for  money  paid,  for  money 
received,  for  interest  and  upon  accounts  stated  (see  Bullen  and  Leake, 
Precedents  of  Pleading,  3rd  ed.,  p.  35).  Though  damages  might  be 
claimed  in  an  action  of  debt,  they  were  in  general  nominal  only,  and  the 
judgment  was  final  in  the  first  instance  (ibid.,  p.  36  ;  1  Chitty  on  Plead- 
ing, p.  128).  As  to  the  pleas  formerly  in  use  in  actions  of  debt,  see  Nil 
debet  ;  NuNQUAM  indebitatus. 

Debt,  Claim,  or  Demand. — it  was  decided  in  P.  v. 

Stepney  Union,  1874,  L.  R.  9  Q.  B.  383,  that  each  weekly  sum  ordered 
by  justices  to  be  paid  by  guardians  for  the  maintenance  of  a  criminal 
pauper  lunatic  was  a  "  debt,  claim,  or  demand  "  within  the  meaning  of 
sec.  1  of  the  Poor  Law  (Payment  of  Debts)  Act,  1859,  22  &  23  Yict.  c. 
49,  and  must  be  paid,  or  proceedings  commenced  to  enforce  the  payment, 
within  the  time  limited  by  that  section,  or  the  recovery  would  be  barred. 
In  West  Ham  Union  Gkiardians  v.  St.  Matthcio,  Bethnal  Green,  [1896] 
A.  C.  477,  it  was  held  that  an  order  of  the  House  of  Lords  for  pay- 
ment of  the  costs  of  the  appeal  without  specifying  the  amount  did  not 
constitute  a  "  debt,  claim,  or  demand "  within  the  same  section  until 
the  amount  had  been  certified  by  the  clerk  of  the  Parliaments.  So,  too, 
costs  payable  under  an  order  of  Court  do  not  "become  due"  till  the 
amount  has  been  determined  on  taxation.  The  time  runs  from  the  date 
of  the  allocatur,  and  not  from  the  date  of  the  judgment  {Manchester, 
Sheffield  and  Lincohishire  Ply.  v.  Doncaster,  [1897]  1  Q.  B.  117).  In 
Sharpington  v.  Fulham  Guardians,  [1904]  2  Ch.  449,  it  was  held  that 
where  a  claim  for  extra  payments  caused  by  the  acts  of  the  defendants 
was  referred  to  arbitration,  no  sum  could  "  become  due  "  until  found  to 
be  due  by  arbitration. 

Debt  or  Liability. — Future  payments  of  alimony  or  main- 
tenance do  not  constitute  a  "  debt  or  liability  "  within  the  meaning  of 
sec.  37  of  the  Bankrupty  Act,  1883  ;  they  are  not  therefore  provable  in 
the  bankruptcy  {Linton  v.  Linton,  1885, 15  Q.  B.  D.  239) ;  nor  are  arrears, 
whether  they  accrue  due  before  or  after  the  receiving  order  {Ln  re 
Hawkins,  Ex  parte  Hawkins,  [1894]  1  Q.  B.  25 ;  XeiT  v.  Xei-r,  [1897] 
2Q.  B.  439). 

By  giving  a  new  bill  in  renewal  of  an  old  one  a  new  debt  is  incurred. 
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and  such  new  debt  is  a  "  debt  or  liability  "  within  the  meaning  of  sec. 
13,  subs.  (1)  of  the  Debtors  Act,  1869,  which  makes  it  a  misdemeanor 
for  a  person  in  incurring  any  debt  or  liability  to  obtain  credit  under 
false  pretences  or  by  means  of  any  other  fraud  {H.  v.  Pierce,  1887,  56 
L.  J.  M.  C.  85). 

Debtors  Act,   1869. — This  important  statute,  which  came 
into  operation  on  January  1,  1870,  is  divided  into  three  parts: — 

Part  L,  which  may  be  said  to  have  introduced  a  new  era  for 
innocent  debtors,  abolished  imprisonment  for  debt  in  all  cases  except 
where  default  is  made — (1)  in  payment  of  a  penalty,  or  sum  in  the 
nature  of  a  penalty,  other  than  a  penalty  in  respect  of  a  contract ;  (2) 
in  payment  of  any  sum  recoverable  summarily  before  justices ;  (3)  by 
a  trustee  or  person  in  a  fiduciary  capacity  who  is  ordered  by  the  Court 
to  pay  a  sum  in  his  possession  or  under  his  control ;  (4)  by  a  solicitor 
in  payment  of  costs  which  he  has  been  ordered  to  pay  for  mis- 
conduct as  such,  or  in  payment  of  a  sum  which  he  has  been  ordered  to 
pay  in  his  character  as  an  officer  of  Court ;  (5)  in  payment  by  a  bank- 
rupt for  the  benefit  of  his  creditors  of  such  portion  of  his  salary  or 
income  as  he  has  been  ordered  to  pay ;  or  (6)  in  payment  of  sums  in 
respect  of  the  payment  of  which  orders  are  in  the  Act  authorised  to 
be  made.  As  regards  (3)  and  (4)  the  Amending  Act  of  1878,  41  &  42 
Vict.  c.  54,  gives  the  Court  or  judge  a  discretion  as  to  ordering  im- 
prisonment; and  in  none  of  the  excepted  cases  can  imprisonment  be 
ordered  for  a  longer  period  than  one  year  (s.  4).  The  Act,  however, 
gives  power  to  commit  for  a  term  not  exceeding  six  weeks  for  non- 
payment of  a  judgment  debt  where  it  is  shown  to  the  satisfaction  of 
the  Court  that  the  debtor  either  has  or  has  had,  since  the  date  of  the 
judgment,  means  to  pay,  and  has  refused  or  neglected  to  do  so  (s.  5) 
(see  Judgment  Summons).  The  recorded  memorandum  of  the  compen- 
sation awarded  under  the  Workmen's  Compensation  Act,  1897,  may  be 
enforced  by  committal  under  sec.  5  of  this  Act  {Bailey  v.  Plant,  [1901] 
1  K.  B.  31).  The  words  upon  which  that  case  was  decided  are  repeated 
in  the  "Workmen's  Compensation  Act,  1906.  A  judgment  debt  may  be 
ordered  to  be  paid  by  instalments  (s.  5),  and  a  fresh  power  to  commit 
arises  on  each  default  in  payment  of  an  instalment  {pei-  Bovill,  C.J.,  in 
llorsnail  v.  Bnicc,  1873,  L.  K.  8  C.  P.  378).  A  Court  having  bankruptcy 
jurisdiction  may,  however,  instead  of  making  an  order  of  committal,  with 
the  consent  of  the  judgment  creditor,  make  a  receiving  order  against 
the  debtor  (Bankruptcy  Act,  1883,  s.  103,  subs.  5);  but  the  jurisdiction 
to  make  a  receiving  order  under  that  section  can  only  he  exercised 
where  there  is  evidence  before  the  Court  as  to  the  debtor's  means  {In 
re  A  Debtor,  [1905]  1  K.  B.  374).  Imprisonment  does  not  operate  as 
satisfaction  of  the  debt  (s.  5) ;  upon  payment  of  the  debt  an  imprisoned 
debtor  is  entitled  to  his  discharge  {ibid.).  Sec.  6  abolishes  arrest  on 
mesne  process,  but  it  provides  that  a  judge  of  the  High  Court  in  any 
action  in  which  prior  to  the  Act  the  defendant  might  have  been 
arrested,  may  make  an  order  for  the  arrest  and  imprisonment  of  the 
defendant  for  any  period  not  exceeding  six  months,  unless  and  until  he 
has  sooner  given  security,  not  exceeding  the  amount  claimed  in  the 
action,  that  he  will  not  leave  England  without  the  leave  of  the  Court, 
where  the  plaintiff  in  such  an  action  establishes  to  the  satisfaction  of 
the  judge  (a)  that  he  (the  plaintiff)  has  a  good  cause  of  action  against 
the  defendant  for  £50  or  upwards,  {b)  that  there  is  probable  cause  for 


440  DEBTOK'S  SUMMONS 

believing  that  the  defendant  is  about  to  quit  England,  and  (c)  that  the 
absence  of  the  defendant  will  materially  prejudice  the  plaintiff  in  the 
prosecution  of  his  action.  Where  the  action  is  for  a  penalty  other  than 
a  penalty  under  a  contract,  the  plaintiff  need  not  show  that  he  will  be 
materially  prejudiced  by  the  absence  of  the  defendant,  and  the  security 
in  this  case  is  that  any  sum  recovered  against  the  defendant  shall  be 
paid,  or  that  the  defendant  shall  be  rendered  to  prison  {ibid.). 

Part  II.  deals  with  fraudulent  debtors.  Sec.  11  provides  that  a 
bankrupt  who  commits  any  of  the  offences  enumerated  in  the  section 
shall  be  guilty  of  misdemeanor,  and  be  liable  to  imprisonment  for 
any  time  not  exceeding  two  years,  with  or  without  hard  labour.  The 
offences  created  by  the  section  are  very  numerous,  and  reference  must 
be  made  to  the  section  itself  for  details ;  and  see  Bankruptcy,  Vol.  11. 
p.  62 ;  shortly,  they  relate  to  fraudulent  dealings  by  a  bankrupt  with 
his  property,  making  false  entries  in  his  books,  not  making  full  dis- 
closures to  the  trustee,  obtaining  credit  by  false  pretences.  Sec.  12 
makes  it  felony  for  a  bankrupt  to  abscond  with  any  of  his  property 
that  should  be  divided  among  his  creditors  (see  this  section  discussed 
in  B.  V.  Hvmphris,  [1904]  2  K.  B.  89);  and  the  following  section 
makes  it  a  misdemeanor,  punishable  with  imprisonment  for  any  period 
not  exceeding  one  year,  with  or  without  hard  labour,  for  any  person  (1) 
to  obtain  credit  under  false  pretences,  or  by  means  of  any  other  fraud ; 

(2)  to  make  or  cause  to  be  made  any  gift,  delivery,  or  transfer  of,  or 
any  charge  on,  his  property,  with  intent  to  defraud  any  of  his  creditors ; 

(3)  to  conceal  or  remove,  with  the  like  intent,  any  of  his  property  after, 
or  within  two  months  before,  the  date  of  any  unsatisfied  judgment 
against  him.  The  making  of  a  false  claim  by  any  creditor  in  a  bank- 
ruptcy wilfully  and  with  intent  to  defraud  is  subject  to  a  similar 
penalty  (s.  14).  Every  misdemeanor  under  this  part  of  the  Act  is  an 
offence  within  the  Vexatious  Indictments  Act  (s.  18),  and  all  offences 
under  the  Act  are  triable  at  Quarter  Sessions  (s.  20). 

Part  III.  deals  with  warrants  of  attorney,  cognovits,  and  orders  for 
judgment.  It  is  provided  that  warrants  of  attorney  and  cognovits  shall 
not  be  of  force  unless  executed  in  the  presence  of  a  solicitor  (ss.  24,  25), 
and  filed  in  the  King's  Bench  Division  within  twenty-one  days  next 
after  their  execution  (s.  26).  A  judge's  order  to  enter  up  judgment 
must  similarly  be  filed  (s.  27). 

The  Act  does  not  bind  the  Crown  (see  In  re  Smith,  1876,  2  Ex.  D. 
47). 

Debtor's  Summons. — A  debtor's  summons  was  the  equi- 
valent under  the  Bankruptcy  Act  of  1869  of  a  bankruptcy  notice.  As 
to  which,  see  Vol.  II.  pp.  5,  9. 

Deceit,  Action  for. — See  Company  (Vol.  III.  p.  279)  and 
Fraud. 

Deceive  or  Impose. — See  Cheat;  False  Pretences; 
Fraud. 

Decennary. — Another  term  for  a  tithing  {q.v.).  Originally  it 
seems  to  have  been  the  association  of  ten  freemen  for  the  conservation 
of  peace  and  execution  of  justice ;  afterwards  the  term  was  applied  to 
the  territorial  division  which  was  protected  by  the  ten  men.      The 
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decennary  was  a  subdivision  of  the  hundred  as  the  hundred  was  of  the 
shire. 

Deck  CSLVgOm — "  The  deck  is  pnmd  facie  an  improper  place  for 
the  stowage  of  the  cargo  or  any  part  of  it"  (Tindal,  C.J.,  Gould  v.  Oliver, 
1840,  2  Man.  &  Gr.  208,  236);  and  the  shipowner  is  not  liable  for  loss  or 
damage  to  goods  carried  on  deck  unless  lie  has  an  express  contract  with 
their  owner  to  that  effect,  or  there  is  a  custom  to  carry  goods  on  deck 
so  general  and  universal  in  the  trade  and  at  the  port  of  shipment  that 
everybody  shipping  goods  there  must  be  taken  to  know  that  his  goods 
may  probably  be  stowed  on  deck  (Brett,  M.Il.,  Dixon  v.  Roy.  Ex.  A.  C, 
1885,  affirmed  1886, 12  App.  Cas.  11,  Carver,  281).  A  reasonable  freight 
is  payable  on  deck  cargo  carried  under  an  option  in  a  charter-party  at 
shipper's  risk  and  expense  for  which  no  freight  was  in  terms  made 
payable  {Ursiila  Bright  S.S.  Co.  v.  Bipleij,  1903,  8  C.  C.  171,  C.  A.;  and 
see  Cargo).  Where  by  charter-party  a  deck  cargo  could  be  carried  at 
merchant's  risk,  and  a  bill  of  lading  for  part  of  the  cargo  contained  the 
clause  "  freight  and  all  other  conditions  as  per  charter-party,"  it  was  held 
that  this  clause  did  not  incorporate  the  provision  of  the  charter-party, 
which  applied  only  to  obligations  of  the  consignee  {DiedericJiscn  v.  Far- 
quharson,  [1898]  1  Q.  B.  150) ;  and  a  clause  in  a  charter-party,  "  deck  load 
at  full  freight  at  charterer's  risk,"  protects  shipowners  from  responsibility 
for  loss  by  negligence  of  persons  (stevedores)  for  which  they  would  be 
liable,  not  caused  by  unseaworthiness  of  the  ship  ( Wade  v.  Cockerline, 
1905,  10  C.  C.  47,  115).  For  the  rights  of  an  owner  of  deck  cargo 
jettisoned,  see  Average.  An  underwriter  of  a  policy  of  marine  insur- 
ance on  goods  in  the  ordinary  form  is  not  liable  for  loss  of  or  damage 
to  goods  carried  on  deck,  unless  there  is  a  custom  of  trade  to  that  effect 
which  should  be  within  his  knowledge  {Da  Costa  v.  Edmnruls,  1815, 
4  Camp.  142;  16  K.  K.  763,  Ix)rd  Lyndhurst);  though  this  general  rule 
does  not  apply  to  an  inland  voyage  on  a  river  or  canal  contemplated  by 
the  policy  where  there  is  a  usage  to  carry  deck  cargoes  {Aiwllinarit  Co. 
V.  N(rrd  DeutHche  I.  C,  [1904]  1  K.  B.  252 ;  9  C.  C.  91) ;  and  under  a  policy 
on  cargo  "  on  or  under  deck  "  the  underwriter  is  not  liable  if  the  ship 
is  only  fit  to  encounter  ordinary  rough  weather  with  safety  to  itself 
because  the  deck  cargo  is  such  as  may  be  readily  jettisoned  in  such 
weather  {Daniels  v.  Hai^-is,  1874,  L.  K.  10  C,  P.  1,  Brett,  J.;  and  see 
Marine  Insurance)  ;  but  where  by  charter-party  the  ship  might  carry 
a  deck-load  of  timl)er,  and  in  case  of  average  jettison  of  deck  cargo  for 
the  common  safety  was  to  be  allowed  in  general  average,  and  such  a  jetti- 
son was  made,  and  in  a  foreign  adjustment  it  was  included  in  general 
average,  under  a  policy  providing  that  general  average  should  be  "  payable 
according  to  foreign  statement,"  it  was  held  that  iniderwriters  should 
make  good  this  loss,  the  foreign  (lielgian)  law  treating  such  a  loss 
as  general  average  if  so  agreed  by  the  parties  {Dc  Hart  v.  Compania 
Anonima  de  Scguros  Auroi'a,  [1903]  1  K.  B.  109).  A  charterer  of  a 
ship  is  not  entitled,  unless  the  charter-party  expressly  so  provides,  to 
heighten  cargo  loaded  on  the  deck  (see  Neill  v.  Ridlci/,  1854,  9  Ex. 
Kep.  677). 

There  are  several  statutory  enactments  with  regard  to  deck  cargo 
which  extend  the  application  of  the  common  law  principle.  See  the 
Merchant  Shipping  Act,  1894,  ss.  294  (storage  of  goods  on  deck  in 
emigrant  ships) ;  and  85  (space  occupied  l)y  deck  cargo  to  be  liable  to 
dues);  and  M.  S.  A.,  1906,  a.  10  (deck  cargoes  of  timber  in  ships,  British 
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or  foreign,  arriving  in  the  United  Kingdom  in  the  winter,  and  protection 
of  seamen  from  risk  thereby),  replacing  M.  S.  A.,  1894,  s.  451). 

Declaration  of  Paris. — At  the  conclusion  of  the  negotia- 
tions for  the  Treaty  of  Paris  in  1856,  Count  Walewski,  the  French 
Plenipotentiary,  proposed  to  the  members  of  the  Congress  to  terminate 
its  work  by  a  declaration  which  would  constitute  "  a  notable  progress  " 
in  International  Law. 

The  majority  of  the  Powers  represented  were  in  favour  of  Count 
Walewski's  proposals,  which  were  adopted  in  the  following  form : — 

"  1.  Privateering  is  and  remains  abolished. 

"  2.  The  neutral  flag  covers  enemy's  goods,  with  the  exception  of 
Contraband  of  War. 

"  3.  Neutral  goods,  except  contraband  of  war,  are  not  liable  to  capture 
under  an  enemy's  flag. 

"  4.  Blockades,  in  order  to  be  binding,  must  be  effective ;  that  is  to 
say,  maintained  by  a  force  sufficient  really  to  prevent  access  to  the  coast 
of  an  enemy." 

These  principles  are  known  as  the  Declaration  of  Paris  (April  16, 
1856).  The  majority  included  Great  Britain,  Austria,  France,  Prussia, 
Russia,  Sardinia,  and  Turkey.  The  United  States,  while  recognising 
the  last  three  principles,  were  unable  to  agree  to  the  first  on  the  ground 
that  not  maintaining  a  great  navy  they  would  be  obliged  in  time  of  war 
to  rely  largely  upon  merchant  ships  commissioned  by  the  Government  as 
war  vessels,  and  that  therefore  the  discontinuance  of  the  practice  would 
be  entirely  in  favour  of  European  Powers,  whose  large  navies  rendered 
them  practically  independent  of  such  aid.  (For  a  full  view  of  the 
United  States'  contention,  see  Moore's  Digest  of  International  Law, 
Washington,  1906,  s.  1221.)  Of  other  maritime  States,  Spain  and 
Mexico  are  the  only  ones  who  still,  like  the  United  States,  hold  aloof 
from  the  Declaration.  An  express  proviso  was  agreed  upon  by  the 
signatory  Powers,  that  "  the  present  declaration  is  and  shall  be  obliga- 
tory only  for  and  between  Powers  which  have  or  shall  have  acceded  to 
it."  Thus  in  a  war  between  France  and  Mexico,  the  former  would  not 
be  bound  by  the  terms  of  the  Declaration,  her  adversary  not  being  a 
party  to  it. 

[In  the  Spanish- American  War  of  1898,  however,  the  United  States 
Government  announced  that  it  would  not  resort  to  privateering,  but 
would  adhere  to  the  rules  of  the  Declaration  of  Paris.  The  Spanish 
Government,  while  maintaining  its  right  to  issue  letters  of  marque, 
limited  itself  by  proclamation  to  "  a  service  of  auxiliary  cruisers  of  the 
navy,  composed  of  ships  of  the  Spanish  mercantile  marine,  and  subject 
to  the  statutes  and  jurisdiction  of  the  navy ;  "  and  declared  that  it  w^ould 
treat  as  pirates  the  officers  of  non-American  vessels  manned  as  to  one- 
third  of  the  crew  by  other  than  American  citizens,  and  committing  acts 
of  war  against  Spain  (Hall,  International  Law,  5th  ed.,  p.  527 ;  Herts., 
Com.  Tr.,  xxi.,  831,  1076).  As  to  the  Russo-Japanese  War,  see  articles 
Blockade;  Contraband  of  War.] 

[^Authorities. — Calvo,  Droit  International  Theorique  et  Pratique,  s.  2544, 
l^aris,  1888 ;  Woolsey's  International  Law,  5th  ed.,  1879 ;  Hall,  Inter- 
national Law,  5th  ed.,  1904 ;  Smith  and  Sibley,  International  Law  as 
Interpreted  during  the  Russo-Japanese  War,  1905.] 

Declaration  of  Right.— See  Bill  of  Rights. 
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Declaration  of  Title. — The  Declaration  of  Title  Act,  1862, 
25  &  26  Vict.  c.  67,  was  designed  to  aid  the  working  of  the  Act  commonly 
called  Lord  Westbury's  Act,  25  &  26  Vict.  c.  53,  for  the  registration  of 
titles  to  land,  which  was  passed  in  the  same  year. 

This  Act,  which,  with  the  exception  of  sees.  40  and  41,  and  part 
of  sees.  42  and  43,  still  remains  in  force,  has  been  so  little  used  in 
practice,  that  the  opinion  has  been  commonly  entertained  that  it  has 
never  been  used  at  all.  The  cases  of  In  re  Roberts,  1870,  \V.  N.  p.  49 ; 
L.  R.  10  Eq.  402;  and  In  re  Kee,n,  V.  C.  M.  1873,  A.  250— cited,  Seton 
on  Decrees,  5th  ed.,  p.  2084,  however,  show  that  at  least  two  applications 
to  the  Court  have  been  made  under  its  provisions. 

Declaration  of  Trust. — The  phrase  "declaration  of  trust" 
is  usually  taken  to  include  any  form  of  words,  whether  spoken  or  written, 
and,  if  written,  whether  under  hand  only,  or  under  seal,  whereby  an 
intention  is  effectually  manifested,  by  the  person  or  persons  entitled  to 
give  effect  to  such  intention,  that  certain  speciffed  property,  whether  real 
or  personal,  shall  be  held,  and  used  or  applied,  by  the  person  or  persons 
in  whom  the  title  thereto  at  law  is  vested,  for  the  benefit,  either  simply 
and  absolutely,  or  in  a  specified  and  restricted  manner,  of  some  otfier 
person  or  persons.  If  the  declaration  of  trust  is  simple  and  absolute, 
the  cestui  que  trust  has  in  equity  precisely  the  same  estate  or  interest 
which  is  vested  in  the  trustee  at  law ;  and  in  such  case,  if  under  no  in- 
capacity, he  may  demand  to  have  his  equitable  estate  or  interest  clothed 
with  the  legal  estate  or  interest ;  by  the  conveyance,  for  example,  of  the 
legal  estate  in  the  case  of  real  property  or  chattels  real,  or  by  a  transfer 
of  stocks  or  funds  passing  by  transfer,  or  by  the  delivery  of  personal 
chattels  susceptible  of  manual  delivery.  Before  the  coming  into  opera- 
tion of  the  Statute  of  Frauds,  29  Car.  ii.  c.  3  (24th  June  1677),  there 
existed  no  difference,  in  respect  of  their  declaration,  between  trusts  of 
real  estate  and  trusts  of  any  other  species  of  property  [that  is  to  say, 
trusts  are  of  their  own  nature  aveiTaUe,  i.e.  may  be  declared  by  word  of 
mouth  without  writing].  By  sec.  7  of  that  statute  it  was  provided  that 
thenceforward  all  declarations  or  creations  of  trusts  or  confidences  of 
any  lands,  tenements,  or  hereditaments  should  be  manifested  and  proved 
by  some  writing  signed  by  the  party  by  law  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing.  The  8th  section  provides  that  the 
foregoing  enactment  shall  not  extend  to  trusts  arising  or  resulting  by 
implication  or  construction  of  law.  The  9th  section  enacts  that  all  grants 
and  assignments  of  any  trust  or  confidence  shall  likewise  be  in  writing, 
signed  by  the  party  granting  or  assigning  the  same,  or  by  such  last  will 
or  devise.  [As  to  the  essential  requirements  of  the  statute,  see  further, 
art.  Trusts.]  The  "  party  who  is  by  law  enabled  "  to  declare  the  trust 
is  the  pereon  for  the  time  being  entitled  to  the  beneficial  interest  in  the 
property  {Tierney  v.  Wood,  1854, 19  Beav.  330 ;  52  E.  li.  377  ;  Krmihcim 
v.  Johnson,  1877,  7  Ch.  D.  60).  And  therefore  a  declaration  of  trust  of 
an  intended  wife's  lands,  executed  (before  the  Married  Women's  Property 
Acts)  by  the  intended  husband  alone,  cannot  affect  them  with  a  separate 
use  in  her  favour  beyond  the  duration  of  the  estate  taken  by  the 
husband  in  her  right  {Dye  v.  Dye,  1884,  13  Q.  B.  D.  147).  ["  In  order 
to  render  a  voluntary  settlement  valid  and  effectual,  the  settlor  must 
have  done  everything  which,  according  to  the  nature  of  the  property 
comprised  in  the  settlement,  was  necessary  to  be  done  in  order  to 
transfer  the  property  and  render  the  settlement  binding  upon  him. 
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He  may  of  course  do  this  by  actually  transferring  the  property  to  the 
persons  for  whom  he  intends  to  provide,  and  the  provision  will  then  be 
effectual,  and  it  will  be  equally  effectual  if  he  transfers  the  property  to 
a  trustee  for  the  purposes  of  the  settlement,  or  declares  tliat  he  himself 
holds  it  in  trust  for  those  purposes ;  and  if  the  property  be  personal  the 
trust  may,  as  I  apprehend,  be  declared  either  in  writing  or  by  parol,  but 
in  order  to  render  the  settlement  binding  one  or  other  of  those  modes 
must  be  resorted  to,  for  there  is  no  equity  to  perfect  an  imperfect  gift " 
(Turner,  L.J.,  in  Milroy  v.  Lord,  1862, 4  De  G.,  F.  &  J.  265  ;  45  E.  E.  1185 ; 
Be  Griffin,  [1899]  1  Ch.  408).]  A  declaration  of  trust  made  in  accord- 
ance with  the  above  principles  by  an  owner  of  property  in  favour  of  a 
volunteer  is  valid  and  enforceable  {Thorpe  v.  Oiocn,  1842,  5  Beav.  224 ; 
49  E.  E.  563;  59  E.  E.  484;  Paterson  v.  Murphy,  1853,  11  Hare,  88; 
68  E.  E.  1198;  Vandenherg  v.  Falmer,  1858,  4  Kay  &  J.  204;  70  E.  E. 
85).  In  those  cases  the  volunteer  was  related  by  blood  to  the  settlor ; 
but  this  is  not  essential  (see  Drosier  v.  Brereton,  1852,  15  Beav.  221 ; 
51  E.  E.  521 ;  Morgan  v.  Malleson,  1870,  L.  E.  10  Eq.  475). 

[The  question  whether  the  owner  has  or  has  not  declared  himself 
to  be  a  trustee  is  often  one  of  considerable  nicety  (see,  as  an  example, 
Warriner  v.  Bogers,  1873,  16  Eq.  340).  In  the  case  of  gifts  by  husband 
to  wife,  the  Court  was  always  anxious  to  effectuate  the  transaction  by 
declaring  him  to  be  a  trustee  (see  authorities  in  Lewin,  chap.  vi.). 

A  declaration  of  trust  is  a  convenient  method  of  making  a  settlement 
either  on  or  after  marriage. 
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I.  DECLABATION  of  Trvsts,  on  an  intended  Marriage,  o/ Money 
to  arise  from  Sale  of  Freeholds  conveyed  hy  Deed  of  even  Date 
for  Benefit  of  Husband  and  Wife  ami  Issue  of  the  Marriage. 

THIS  INDENTUEE,!  ^ade  the  day  of 

Parties.        19     ,    BETWEEN    [intended   husband],    of,    &c.,    of    the    first   part; 

[intended  ^vife],  of,  &c.,  of  the  second  part;  and  [trustee],  of,  &c., 

Recitals :      and  [trustee],  of,  &c ,  of  the  third  part :  Whereas  a  marriage  is 

of  intended  intended  shortly  to  be  solemnised  between  the  said  [husband]  and 

marriage ;      ^      ^  -,        i  •  i  r  r 

[tvife] :   And  whereas,  m  pursuance  and  part-pertormance  oi  an 

agreement   entered   into  upon  the   treaty  for  the   said   intended 

marriage,  the  said  [husband]  has  by  an  indenture  bearing  even  date, 

but  executed  before  the  execution  of  these  presents,  and  made 

of  convey-    between  the  same  parties  as  are  parties  hereto,  assured  and  con- 
ance  of  '^  '■  •  i    •        r 

lands  in       veyed  certain  freehold  lands  and  hereditaments   situated  in  the 

sale;  parish  of  ,  in  the  county  of  ,  and  therein  particu- 

larly described,  to  the  use  of  the  said  [husband],  his  heirs  and 
assigns,  until  the  said  intended  marriage,  and  thereafter  to  the  use 
of  the  said  [trustees],  their  heirs  and  assigns,  upon  trust  to  sell  the 
same  as  therein  mentioned,  and  to  stand  possessed,  from  and  after 
such  sale,  of  the  net  monies  to  arise  therefrom,  and  from  and  after 
the  death  of  the  survivor  of  them  the  said  [husband]  and  [wife],  of 

^  Stamp,  10s. 
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of  agree- 
ment for 
settlement 
of  wfe's 
after- 
acquired 
property. 


First 
testatum.. 
Declaration 
of  trusts  of 
proceeds  of 
sale  of 
lands ; 


trust  for 
investment ; 


trusts  of 
income  for 
husband 
for  life, 
remainder 
for  wife 
for  life ; 


trusis  in 
favour  of 
issue; 


ultimate 
trust  in 
default  of 
children  for 
husband 
absolutely. 


Declaration 
of  trusts  of 
renta  and 
profits  till 
sale. 


the  rents  and  profits  of  the  said  hereditaments  until  the  same  should 
be  sold,  upon  such  trusts  and  subject  to  such  powers  and  provisions 
as  should  be  declared  and  contained  concerning  the  same  respectively 
by  and  in  an  indenture  of  even  date  therewith  therein  referred  to, 
being  these  presents :  And  whereas  upon  the  treaty  for  the  said 
intended  marriage  it  was  agreed  that  these  presents  should  contain 
such  covenant  or  agreement  as  is  hereinafter  contained  for  settlinoj 
any  property  of  or  to  which  the  said  [mfe]  may  be  or  become 
entitled  at  the  time  of  such  marriage  or  during  the  said  intended 
coverture,  except  as  hereinafter  mentioned  :  NOW  THIS  INDEN- 
TURE WITNESSETH,  that  in  further  pursuance  of  the  said 
agreement  in  this  behalf,  and  in  consideration  of  the  said  intended 
marriage,  it  is  hereby  agreed  and  declared  that  the  said  [tfu^tees]^ 
their  executors,  administrators,  and  assigns,  shall  stand  possessed 
of  the  net  monies  to  arise  from  the  sale  under  the  trust  for  sale 
contained  in  the  hereinbefore-recited  indenture  of  even  date  here- 
with of  the  said  lands  and  hereditaments  thereby  assured,  or  any 
part  thereof,  Upon  trust  that  the  said  [trustees],  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  or  other 
the  trustees  or  trustee  for  the  time  being  of  these  presents  (herein- 
after called  "  the  said  trustees  or  trustee  ")  shall,  with  the  consent 
in  writing  of  the  said  [husband]  and  [vnfe]  during  their  joint  lives, 
and  of  the  survivor  of  them  during  his  or  her  life,  and  after  the 
death  of  such  survivor,  at  the  discretion  of  the  said  trustees  or 
trustee,  invest  the  same  net  monies,  as  and  when  the  same  shall  be 
received  in  the  names  or  name,  &c.  [investment  clause,  including  power 
to  vary  invest7nents] :  And  it  is  hereby  A(;reed  and  decL/\rei), 
that  the  said  trustees  or  trustee  shall  pay  the  income  of  the  said 
trust  premises  and  the  investments  thereof  unto  the  said  [husbaml] 
during  his  life ;  And  after  his  death  to  the  said  [wife'],  if  she  shall 
survive  him,  for  her  separate  use,  but  so  that  she  shall  not  have 
power  to  dispose  of  or  charge  such  reversionary  life  interest  by 
way  of  anticipation  ;  And  from  and  after  the  death  of  the  survivor 
of  them  the  said  [huj<band]  and  [unfe]  shall  stand  possessed  of  the 
said  trust  premises  and  investments,  and  the  income  thereof.  In 
trust,  &c.  [trusts  in  favour  of  issue,  hotchpot  clause  and  power  of 
advancement,  as  usually  included  in  settlements] ;  And  it  is  hereby 
agreed  and  declared,  that  if  there  shall  be  no  child  of  the 
said  intended  marriage  who,  being  a  son,  shall  attain  the  age 
of  twenty-one  years,  or  being  a  daughter,  shall  attain  that  age 
or  marry,  then,  subject  to  the  trusts  and  powers  hereinbefore 
declared  and  contained,  or  by  law  vested  in  the  said  trustees 
or  trustee,  the  said  trustees  or  trustee  shall  stand  possessed  of 
the  said  trust  premises  and  investments,  and  the  income  thereof, 
or  so  much  thereof  respectively  as  shall  not  have  been  paid  or 
applied  under  any  such  trusts  or  powers,  In  trust  for  the  said 
[husband]  absolutely :  Provided  always,  and  it  is  hereby  agreed 
and  declared,  that  the  said  trustees  or  trustee  shall,  from  and 
after  the  death  of   the  survivor  of  them  the  said  [hiisband]  and 
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[wi/e]/  pay  and  apply  the  rents  and  profits  of  the  said  lands  and 
hereditaments  assured  by  the  said  indenture  of  even  date  here- 
with until  sale  thereof,  or  of  the  part  or  parts  thereof  for  the  time 
being  remaining  unsold,  to  the  person  or  persons,  upon  the  trusts, 
and  for  the  purposes,  to,  upon,  and  for  whom,  or  which,  the  income 
of  the  investments  hereinbefore  directed  to  be  made  of  the  net 
monies  to  arise  from  the  sale  thereof  would  have  been  payable  or 
applicable  if  such  sale  and  investment  had  actually  been  made. 
In  witness,  &c. 


II.  DECLARATION  OF  TRUST  (by  Supplemental  Deed)  of  Stocks, 
t&c,  added  to  Trust  Funds  comprised  in  a  Settlement. 

[Note. — In  all  cases  where  it  is  intended  to  settle  the  property 
by  referential  words,  as  in  this  precedent,  great  care  is  necessary 
to  preserve  the  rights  of  beneficiaries  and  to  prevent  the  reduplica- 
tion of  charges  (see  Lewin,  11th  ed.,  p.  588;  Treiv  v.  Perpetual 
Trustee  Company,  [1895]  A.  C.  264 ;  Re  Marquis  of  Bristol,  [1897] 
1  Ch.  946.] 

THIS  INDENTURE,^  made  the  day  of  19     , 

Parties.       BETWEEN  [settloi'],  of,  &c.,  of  the  One  part;  and  [trustee  No.  1],  of, 

&c.,  [trustee  No.  2],  of,  &c.,  and  [trustee  No.  3],  of,  &c.,  of  the  other 

part.  And  supplemental  to  an  indenture  (hereinafter  called  "  the 

principal  indenture  "),  dated,  &c.,  and  made,  &c.,  being  a  settlement 

made  and  executed  in  consideration  of  the  then  intended  marriage, 

which  was  shortly  afterwards  solemnised  between  the  said  [husband] 

Recitals:      and  [wife] :  Whereas  [deceased  trustee]  died  on  the  day  of 

of  death  of  19       And  by  an  indenture,  dated,  &c.,  and  made,  &c., 

original  '  ."'.,.,  .  '  .  ' 

trustee,  and  and  endorsed  on  the  principal  indenture,  in  pursuance  of  a  power 

ment  of  new  contained  in  the  same  indenture,  the  said  [trustee  No.  3]  was  duly 

"^^  ^'       appointed  to  be  a  trustee  in  the  place  of  the  said  [deceased  trustee] 

for  the  purposes  of  the  principal  indenture.  And  the  trust  funds 

and  property  subject  to  the  trusts  of  the  principal  indenture  were, 

by  the  indenture  now  in  recital  or  immediately  after  the  execution 

thereof,  duly  assured  and  transferred  to,  or  otherwise  effectually 

vested  in  the  said  [trustee  No.  3]  jointly  with  the  said  [trustees  Nos. 

«i  transfer^ ^  1  and  2]  upoii  the  trusts  of  the  principal  indenture  :  And  whereas 

stocks,  &c.,  the  said  [settloi-]  has  transferred  into  the  names  of  the  said  [trustees] 

the  several  stocks,  funds,  shares,  and  securities  following,  that  is  to 

say,  the  sum  of  .£  ,  2f  per  Cent.  Consolidated  Stock,  the 

sum  of  £  ,4  per  Cent.  Debenture  Stock  of  the 

Railway  Company,  and  shares  of  £  each  in  the 

Company  [o?*,  the  several  stocks,  funds,  shares,  and 

securities,   the  particulars  whereof  are  specified   in  the  Schedule 

hereunder  written],  to  the  intent  that  the  same  shall  be  held  upon 

1  The  trusts  of  the  rents  and  profits  during  the  lives  of  the  husband  and  wife 
and  the  life  of  the  survivor  are  declared  by  the  conveyance  of  even  date. 

2  Stamp,  5s.  per  £100,  or  part  of  £100,  of  the  amount  added  to  the  trust  funds. 
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the  trusts,  and  with  and  subject  to  the  powers  and  provisions  here- 
Teoatum.  inafter  declared  concerning  the  same  :  NOW  THIS  INDENTURE 
SSt  sSk^,  WITNESSETH,  that  it  is  hereby  agi-eed  and  declared  that  the  said 
Ac,  trans-    \ ti-ustees],  and  the  survivors  or  survivor  of  them,  or  the  executors  or 

ferred  shall  L  J'  ' 

be  held  on  administrators  of  such  survivor,  or  other  the  trustees  or  trustee  of 
setuement.  these  presents,  shall  stand  possessed  of  the  said  several  stocks,  funds, 
shares,  and  securities  so  transferred  to  them  as  aforesaid,  and  the 
stocks,  funds,  shares,  and  securities  for  the  time  being  representing 
the  same  and  the  income  thereof.  Upon  such  trusts,  and  with  and 
subject  to  such  powers  and  provisions  as  are  by  and  in  the  principal 
indenture  declared  and  contained  concerning  (the  trust  funds  and 
property  [or  the  husband's  trust  fund]  therein  comprised  and 
thereby  settled,  or  such  of  the  same  trusts,  powers,  and  provisions 
as  are  now  or  may  henceforth  be  subsisting  or  capable  of  taking 
effect,  but  not  so  as  to  increase  or  multiply  charges  or  powers  of 
charging  to  the  intent  that  the  said  several  stocks,  funds,  shares, 
and  securities  so  transferred  to  the  said  [triisiees]  as  aforesaid  may 
form  an  addition  to  and  one  fund  with  the  trust  funds  and  pro- 
perty [or  the  husband's  trust  fund]  originally  settled  by  the 
principal  indenture. 
In  witness,  &c. 

[The  Schedule  above  referred  to.] 


DecIa.ra.tion  of  Use. — In  its  common  acceptation  the  phrase 
"  declaration  of  use  "  diflers  in  two  respects  from  the  closely  analogous 
phrase  " declaration  of  trust "  (5-. v.) :  (1)  The  word  "use"  is  restricted 
to  refer  only  to  real  estate,  whereas  the  word  "  trust "  is  extended  to  all 
kinds  of  property ;  and  (2)  the  word  "  use  "  was  of  common  occurrence 
in  times  when  there  existed  no  method  by  which  the  moral  rights  and 
claims  of  the  ccjititi  que  use  could  be  enforced,  whereas  the  word  "  trust," 
when  employed  in  pari  materid  with  the  word  use,  has  always  contained 
within  it  a  necessary  implication  that  the  rights  and  claims  of  the  ceMui 
que  trust  would  be  enforced  in  Courts  of  Equity,  and  now,  since  the 
coming  into  operation  of  the  Judicature  Act,  1873,  in  Courts  of  Law 
also.  Moreover,  since  the  coming  into  operation  of  the  Statute  of  Uses, 
27  Hen.  VIII.  c.  10,  the  word  "use"  has  been  commonly  restricted  to 
denote  uses  which  are  capable  of  being  executed  into  legal  estates  by  the 
statute :  it  being  generally  recognised  that  uses  of  lands  which,  though 
lawful  and  capable  of  enforcement,  are  incapable  of  being  executed  by 
the  statute,  are  more  conveniently  comprised  under  the  general  law  of 
trusts.  [The  effect  of  a  declaration  of  use  by  a  person  seised  of  land  is 
to  vest,  by  operation  of  the  statute,  the  seisin  in  the  cestui  que  use,  but 
the  declaration  has  no  further  operation  in  transferring  the  seisin,  that 
is  to  say,  a  use  limited  upon  a  use  declared  is  a  trust  merely.]  Restrict- 
ing the  word  to  denote  uses  capable  of  being  executed  by  the  statute, 
it  has  often  been  said  that  declarations  of  uses  are  within  the  meaning 
of  the  7th  section  of  the  Statute  of  Frauds,  relating  to  declarations  of 
trusts,  and  must,  therefore,  be  in  writing,  signed  by  the  party  enabled 
by  law  to  declare  the  use.    Some  further  remarks  upon  this  opinion 


448  DECLAEATION  OF  USE 

will  be  found  at  the  end  of  this  article.  It  is  first  to  be  observed  that 
upon  every  occasion  which  can  arise  at  the  present  day,  permitting  or 
rendering  possible  a  declaration  of  uses,  capable  of  being  executed  by 
the  Statute  of  Uses,  the  necessity  \vi\\  also  arise  for  the  execution  of  a 
deed ;  and  upon  such  occasions  it  is  the  universal  practice  to  insert 
a  declaration  of  the  intended  uses  in  the  deed ;  and  therefore  such 
separate  declarations  are  not  found  in  practice.  The  necessity  for  the 
execution  of  a  deed  will  appear  from  an  enumeration  of  the  methods  by 
which,  at  the  present  day,  a  seisin  can  arise,  upon  which  uses,  executable 
as  aforesaid,  are  capable  of  beipg  grafted  by  declaration.  These  methods 
are  as  follows :  (1)  A  feoffment,  for  which  a  deed  is  now  necessary  by  8 
&  9  Vict.  c.  106,  s.  3 ;  (2)  a  grant  at  the  common  law  of  things  lying  in 
grant,  for  which  a  deed  is  requisite ;  (3)  a  grant,  by  virtue  of  8  &  9  Vict. 
c.  106,  s.  2,  of  corporeal  hereditaments,  for  which  also  a  deed  is  necessary ; 
(4)  a  release  of  a  reversion  to  the  tenant  of  the  particular  estate,  under 
which  is  also,  for  this  purpose,  to  be  included  the  old  assurance  "  by  lease 
and  release,"  for  which  also  a  deed  is  necessary ;  and  (5)  the  assurance 
usually  styled  a  covenant  to  stand  seised  to  uses  in  consideration  of 
blood  or  marriage,  which  implies,  by  its  title,  that  a  deed  was  employed 
for  this  purpose.  In  the  common  practice,  and,  by  the  weight  of  authority, 
a  deed  was  necessary  (Page  v.  Moulton,  12  &  13  Eliz.  I)y.  296  &,  and 
authorities  in  marg.,  to  which  add  Gilb.  Uses,  271,  see  Seised  Covenant 
TO  Stand,  where  a  precedent  is  given).  It  may  here  be  observed  that  a 
bargain  and  sale  {q.v.)  enrolled  does  not  come  within  the  present  scope, 
because  there  the  use  is  raised  in  the  bargainee  by  implication  of  law 
and  not  by  declaration ;  but  to  tliis  also  a  deed  is  rendered  necessary  to 
this  day  by  the  Statute  of  Enrolments.  Having  regard  to  the  foregoing- 
remarks,  it  will  appear  that  the  question  whether  uses  in  the  present 
sense  are  within  the  intent  of  the  Statute  of  Erauds,  is  susceptible  of 
a  twofold  meaning :  (1)  Whether,  supposing  a  declaration  of  uses  to  be 
inserted  in  any  such  deed  as  above  mentioned,  the  deed  would  require 
signing  as  well  as  sealing  and  delivery ;  and  (2)  whether,  on  the  execution 
of  any  such  deed  as  above  mentioned  (excluding  a  covenant  to  stand 
seised,  upon  which  the  question  could  not  arise),  a  separate  declaration 
of  uses,  capable  of  being  executed  by  the  statute  out  of  the  seisin  trans- 
ferred by  the  deed,  is  valid,  though  under  the  hand  only  of  the  declaring 
party.  As  to  the  first  question,  the  reply  seems  to  be  that  all  trans- 
actions by  deed  are  outside  the  mischief  and  scope  of  the  statute,  and 
therefore  that  such  deeds  do  not  require  to  be  signed  {Cherry  v.  Heming, 
1849,  4  Ex.  Rep.  631).  As  to  the  second  question,  there  seems  to  be 
good  ground  to  conclude  that  upon  a  feoffment,  duly  evidenced  by  deed, 
a  separate  declaration  of  uses,  under  the  hand  only  of  the  feoffor,  would 
avail  to  raise  uses  on  the  seisin  of  the  feoffee,  capable  of  being  executed 
by  the  statute,  because  at  the  common  law  (Gilb.  Uses,  270)  a  mere  parol 
declaration  of  uses  upon  a  feoffment  would  suffice ;  and  there  is  nothing 
in  the  Statute  of  Erauds,  s.  1,  or  8  &  9  Vict.  c.  106,  s.  3,  to  make  it 
necessary  to  insert  any  declaration  of  uses  in  the  writing  or  deed  therein 
respectively  referred  to;  from  which  the  conclusion  seems  to  follow, 
that,  at  least  if  the  requirements  of  the  Statute  of  Erauds,  s.  7,  as  to 
writing  and  signature,  be  complied  with,  such  a  separate  declaration  of 
uses  would  be  valid.  This  conclusion  seems  not  to  follow  in  the  case  of 
the  other  assurances  above  referred  to,  because  there  seems  to  be  no 
authority  for  holding  that  a  parol  declaration  was  at  common  law 
sufficient  in  the  case  of  any  assurance  in  pais  except  a  feoffment. 
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Decla.ra.'tion  of  War. — A  solemn  declaration  of  war  seems 
to  have  been  considered  by  the  peoples  of  antiquity,  and  especially  by 
the  Romans,  as  a  measure  of  international  propriety ;  and  this  extension 
to  the  conduct  of  States  of  what  men  in  private  life  considered  and  still 
consider  fair  and  honourable,  was  still  the  practice  down  to  compara- 
tively recent  times.  The  last  solemn  declaration  of  war  by  heralds  at 
the  Court  of  the  State  to  whom  the  gauntlet  was  thrown  down  was 
made  in  1657  in  Copenhagen,  on  behalf  of  Sweden,  who  thus  declared 
war  against  Denmark.  Since  then  heralds  have  been  dispensed  with, 
and  though  there  are  instances  of  wars  deliberately  declared  by  direct 
notification,  most  of  them  have  been  commenced  either  before  or  without 
declaration. 

The  question  whether  a  country  living  in  peace  with  its  neighboui's 
has  any  reason  to  fear  lest  war  should  be  s^iddcrdy  burst  upon  it,  was 
raised  in  connection  with  a  Committee  of  the  Board  of  Trade  which  sat 
in  December  1881  and  January  1882  on  the  subject  of  the  Channel 
Tunnel,  under  the  chairmanship  of  the  late  Lord  (then  Sir  T.)  Farrer. 
In  the  course  of  its  proceedings,  Sir  T.  Farrer  liad  asked,  "  Looking  at 
all  that  we  remember  ourselves,  is  it  probable  that  war  would  be  declared 
against  us,  as  we  might  say,  out  of  a  clear  sky,  without  any  previous 
strain  or  notice  that  a  quarrel  was  impending  ?  Has  tliat  happened  on 
any  single  occasion  within  the  last  fifty  or  hundred  years  ? " 

To  ascertain  the  facts  on  this  subject  the  Adjutant-General  onlered 
that  a  paper  be  prepared,  giving  the  historical  cases  in  which  hostilities 
had  taken  place  between  civilised  Powers  prior  to  a  declaration  of  war. 
The  preparation  of  the  paper  was  intrusted  to  Lieutenant -Colonel 
Maurice,  and  it  has  since  been  published  in  an  official  volume,  entitled 
Hostilities  without  Declaration  of  War,  1883.  The  result  of  the  investiga- 
tions was  to  show  that  there  had  not  been,  unless  in  mere  theory,  and 
in  the  tone  adopted  by  historians  as  to  what  ought  to  have  been,  any 
established  usage  wliatever  on  the  subject.  Circumstances  have  occurred 
in  which  "  declarations  of  war  "  have  been  issued  prior  to  hostilities ;  but 
during  tlie  hundred  and  seventy-one  years  given  (from  1700  to  1870 
inclusive)  less  than  ten  instances  of  the  kind  had  occurred ;  while,  on 
the  other  liand,  a  hundred  and  seven  cases  are  recorded  in  which 
hostiHties  have  been  commenced  l)y  European  Powers  or  the  United 
States  of  America  against  other  Powers  without  declaration  of  war. 

In  forty-one  of  the  cases  the  manifest  motive  (in  several  instances 
the  actually  avowed  motive)  had  been  to  secure  advantages  by  the 
suddenness  of  the  movement,  and  the  consequent  surprise  of  an  unpre- 
pared enemy;  in  twelve  cases  the  action  prior  to  declaration  had 
apparently  proceeded  from  mere  indifference,  or  from  a  motive  wliich 
has  continually  acted  most  powerfully,  the  desire  to  postpone  as  long  as 
possible  the  formal  declaration  of  war,  or  to  throw  upon  an  opponent 
the  responsibility  of  being  the  first  to  declare  it ;  in  twelve  cases  the 
power  to  wage  war  at  discretion,  and  according  to  circumstances,  had 
been  either  assumed  by  or  granted  to  local  plenipotentiaries  or  other 
officers ;  in  nine  cases  sudden  action  had  been  taken  in  order  to  anticipate 
the  designs  of  an  enemy  or  friend,  either  discovered  by  secret  means, 
known,  suspected,  or  in  course  of  accomplishment ;  in  sixteen  cases  the 
methods  of  hostility,  variously  described  as  "  the  exaction  of  material 
guarantees,"  "  federal  execution,"  "reprisals,"  "  unofficial  war,"  "  pressure," 
"  irregular  raids,"  are  the  chief  features.  The  general  characteristic  of 
all  these  is  a  state  intermediate  between  peace  and  war ;  and  in  four 
VOL.  IV.  29 
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cases  the  mere  progress  of  victory  and  the  course  of  war  has  led  to  the 
violation  of  boundaries  and  the  conquest  of  independent  peaceful  States. 
"  In  four  or  five  cases  Powers  have  slipped  into  war  by  giving  friendly 
assistance  as  auxiliaries  on  opposite  sides  in  a  quarrel.  Of  these,  perhaps, 
the  most  curious  is  that  of  the  battle  of  Dettingen,  where  an  English 
king  commanding  an  English  army  fought  against  the  French,  though 
the  two  countries  were  not  nominally  at  war,  and  ambassadors  of  each 
were  at  the  time  residing  at  the  Court  of  the  other  "  (p.  5). 

We  may  add  to  these  instances  given  by  Lieutenant-Colonel  Maurice 
those  of  more  recent  wars :  between  France  and  Germany,  preceded  by 
a  deliberate  declaration ;  between  Eussia  and  Turkey,  intimated  by 
delivery  to  the  Turkish  representative  in  St.  Petersburg  of  his  pass- 
ports, with  an  announcement  that  hostilities  had  been  commenced; 
between  Chile  and  Peru  and  Bolivia  (1878-1883),  begun  without 
declaration  by  Chile;  and  between  Servia  and  Bulgaria  (1885),  accom- 
panied by  a  declaration  on  the  part  of  Servia  announcing  hostilities 
for  the  same  clay.  In  the  war  between  Japan  and  China  (1894)  there 
was  no  declaration  or  intimation  of  any  kind,  and  peace  may  be 
considered  to  have  been  broken  when  Japan  notified  to  the  Peking 
Government  that  she  would  act  alone  in  Corea  (see  Ariga,  La  Guerre 
Sino-Japonaise,  Paris,  1896,  p.  17).  [In  the  Anglo-Boer  war,  the  declara- 
tion of  war  taking  effect  on  the  expiry  of  the  ultimatum  presented  by 
the  late  Eepublican  Government  was  treated  in  the  English  Courts  as 
the  beginning  of  hostilities  {Driefontein  Consolidated  Gold  3Iines  Co. 
V.  Janson,  [1902]  A.  C.  484;  [1901]  2  K.  B.  419;  [1900]  2  Q.  B.  339; 
Nigel  Gold  Mining  Co.  v.  Hoade,  [1901]  2  K.  B.  489 ;  Robinson  Gold 
Mining  Co.  v.  Alliance  I.  C,  [1901]  2  K.  B.  919  ;  [1902]  2  K.  B.  489. 
See  also  In  re  Marais,  [1902]  A.  C.  109,  and  article,  Martial  Law). 
The  events  which  led  up  to  the  Eusso-Japanese  war  are  described  at 
length  in  Smith  and  Sibley's  International  Law,  pp.  57  et  seq.  On 
February  6,  1904,  M.  Kurino,  the  Japanese  Ambassador  in  St.  Peters- 
burg, handed  to  the  Eussian  Minister  for  Foreign  Affairs  two  notes,  of 
which  the  first  notified  the  rupture  of  negotiations,  and  the  second,  the 
dissolution  of  diplomatic  relations.  Belligerent  operations  commenced 
on  the  8th ;  formal  declaration  of  war  followed  on  the  10th  (Japan)  and 
11th  (Eussia).] 

In  short,  a  declaration  is  not  considered  in  international  practice  as 
a  necessary  preliminary  to  a  state  of  war.  This  difference  between  the 
rules  of  conduct  prevailing  as  between  persons  and  the  practice  of  States 
is  not,  however,  to  be  condemned  without  taking  into  consideration  the 
publicity  of  all  national  acts  in  modern  European  States. 

As  to  the  seizure  of  droits  of  Admiralty  on  declaration  of  war,  see 
Enemy's  Goods. 

[Authorities. — Eivier,  Droit  des  Gens,  Paris,  1896,  vol.  ii.  p.  220 ; 
Hall,  International  Law,  5th  ed.,  1904;  Lieutenant-Colonel  Maurice, 
Hostilities  without  Declaration  of  War;  Feraud-Giraud,  Des  Hostilitds 
sans  Declaration  de  Guerre,  Paris,  1885;  Calvo,  Droit  International, 
vol.  ii.,  Paris,  1888  ;  Lawrence,  Principles  of  International  Law,  4th  ed., 
London,  1898 ;  Smith  and  Sibley,  International  Laiv  as  Interpreted 
during  the  Russo-Japanese  War,  1905.] 

Declarations  of  Deceased  Persons.— To  the  general 

rule  that  evidence  must  be  {a)  direct  or  first  hand,  and  (h)  given  on  oath 
in  Court,  there  are  certain  exceptions   in  favour  of  statements  made 
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by  deceased  persons.  In  the  circumstances  described  below,  hearsay 
evidence  (on  oath)  may  be  given  of  statements  made  by  deceased  persons, 
though  those  statements  were  not  made  in  Court  or  on  oath  (see  the 
cases  enumerated  by  Lord  Blackburn  in  Sturla  v.  Frcccia,  1880,  5  App. 
Cas.  623,  at  p.  641). 

1.  Dying  Declarations. — In  cases  of  homicide  the  declaration  of  the 
deceased,  after  the  mortal  blow,  as  to  the  fact  itself  and  the  party  by 
whom  it  was  committed,  is  admissible  if  at  the  time  of  making  such 
declaration  the  declarant  has  an  unqualified  and  hopeless  belief  in  the 
nearness  of  death.  The  consciousness  of  impending  death  is  considered 
as  equivalent  to  the  sanction  of  an  oath  {per  Byles,  J.,  R.  v.  Jenkins, 

1869,  L.  K.  1  C.  C.  K.  187,  193).  ^^  A  declaration  in  articido  mortis  by  a  /^»v*7 
child  of  such  tender  years  that  it  could  have  no  idea  of  a  future  state,  rl'^'^X 
is  not  admissible  {R.  v.  Pike,  1829,  3  Car.  &  P.  598).     Any  hope  of  y^^»    ^^ 
recovery,  however  slight,  entertained  at  the  time  (subsequent  hopes  are  '     ' 

immaterial,  R.  v.  Hiihhard,  1881,  14  Cox  C.  C.  565)  of  making  the 
declaration  renders  the  evidence  of  such  declarations  inadmissible  {R. 
V.  Woodcock,  1789,  1  Lea.  C.  C.  500;  R.  v.  Jenkin.%  1869,  L  Pt.  1  C.  C.  K. 
187).  The  length  of  time  between  the  declaration  and  the  death 
furnishes  no  rule  for  the  admission  or  rejection  of  the  declaration.  In 
many  cases  dying  declarations  made  several  days  before  death  liave 
been  admitted  (Margaret  Tinckler's  Case,  1781,  1  East,  P.  C.  354;  R.  v. 
Moseley,  1825,  1  Moo.  C.  C.  97;  26  R.  P.  382;  R.  v.  Bonmr,  1834, 
6  Car.  &  P.  386).  The  death  of  the  decea.sed  must  be  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  the  subject  of  the  declara- 
tion {R.  V.  Mead,  1824,  2  Barn.  &  Cress.  605 ;  26  R.  R.  484 ;  R.  v. 
Hntchinsmi,  1822,  2  Barn.  &  Cress.  608  {n.)). 

The    form   of    declaration   is   immaterial.     It   may  be   oral   or   in 
writing,  and  may  be  in  answer  to  leading  questions  {R.  v.  Smith,  1865, 
L.  &  C.  607 ;  R.  v.  Fagent,  1835,  7  Car.  &  P.  238).     An  examination 
taken  before  a  magistrate,  which  is  not  admissible  as  such  by  reason  of 
non-compliance  with  the  statutory  requirements,  may  be  admitted  as  a 
<lying  declaration  if  the  necessary  conditions  are  fulfilled  {R.  v.  Woodcock, 
1789,  1  East,  P.  C.  356).     The  burden  of  proving  the  facts  that  render    i, 
the  declaration  admissible  is  upon  the  prosecution  {R.  v.  Jenkins,  1869,  *'*'*^**^ 
L.  R.  1  C.  C.  R.  187),  and  it  is  for  the  judge  at  the  trial,  not  the  jury,/  '^n)  / 
to  decide  upon  them  {R.  v.  Johns,  1790,  1  East,  P.  C.  357;  1  I^ea.  C.  C.       .^ 
504  (w.)).     The  declarant  need  not  have  expressed  his  expectation  of  ' 

immediate  death,  if  it  can  be  inferred  from  other  circumstances  {R.  v. 
Johns,  snpra  ;  R.  v.  Bonner,  1834,  6  Car.  &  P.  386). 

2.  Declarations  in  the  Course  of  Duty. — Where  a  person  has  made  in 
the  course  of  his  duty  and  in  the  ordinary  discharge  of  business  a  con- 
temporaneous statement,  whether  oral  or  in  writing,  of  a  business  trans- 
action done  by  him  or  to  him,  such  statement  is  admissible  in  evidence 
after  his  death  (Price  v.  Lord  Torrington,  1704,  Salk.  285 ;  2  Raym. 
(Ld.)  873 ;  Stapylton  v.  Cloiigh,  1853,  2  El.  &  Bl. ;  2  C.  L.  R.  266 ;  23 
L.  J.  Q.  B.  5  ;  Doe  v.  Turford,  1832,  3  Barn.  &  Adol.  898).  It  must  be 
shown  that  it  was  the  declarant's  duty  not  only  to  perform  the  act, 
but  to  record  it,  and  that  tlie  record  was  made  at  tlie  time  or  immedi- 
ately after  the  transaction  (Smith  v.  Blakey,  1867,  L.  R.  2  Q.  B.  326; 
The  Henry  Coxon,  1878,  3  P.  D.  156 ;  J/o-W'//  v.  Allen,  1879,  13  Ch.  D. 
558).  Such  statements  are  only  evidence  of  the  particular  acts  neces- 
sary to  the  performance  of  the  declarant's  duty,  and  not  of  other 
circumstances,  however  naturally  they  may  find  a  place  therein,  and 
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however  closely  connected  therewith  (Smith  v.  Blahey,  1867,  L.  E.  2  Q.  B. 
326 ;  Chambers  v.  Bernasconi,  1834,  1  C.  M.  &  E.  347 ;  40  E.  E.  604). 
The  declaration  is  not  admissible  if  it  relates  to  facts  ascertained,  but 
not  done,  by  the  declarant,  nor  if  he  had  any  interest  in  misrepresenting 
the  facts  {The  Henry  Coxon,  1878,  3  P.  D.  156;  Polini  v.  Gray,  1879, 
12  Ch.  D.  411,  426). 

3.  Declarations  against  Interest. — If  a  person  have  peculiar  means  of 
knowing  a  fact,  and  make  a  statement  of  that  fact,  which  is  against  his 
interest  at  the  time,  it  is  evidence  of  the  fact  as  between  third  persons 
after  his  death.  The  test  of  credibility  is  tliat  the  entry  was  made  in 
prejudice  of  the  party  making  it  {Higham  v.  Ridgivay,  1808,  10  East, 
109 ;  2  Sni.  L.  C.  317 ;  10  E.  E.  235). 

The  statement  may  be  in  writing,  such  as  an  entry  charging  the 
person  making  it  with  the  receipt  of  money,  or  may  be  verbal  {Beivley  v. 
Atkinson,  1879,  13  Ch.  D.  283). 

The  declaration  must  be  against  the  proprietary  or  pecuniary  interest 
of  the  person  making  it.  Examples  of  entries  against  pecuniary  interest 
are  numerous,  and  consist  mostly  of  entries  admitting  the  receipt  of 
money  or  acknowledgments  of  indebtedness  (see  Middleton  v.  Melton, 
1829,  10  Barn.  &  Cress.  317;  34  E.  E.  423;  Spiers  v.  Morris,  1833, 
9  Bing.  687 ;  and  Higham  v,  Ridgway,  2  Sm.  L.  C.  317,  where  an  entry 
by  a  man  midwife  in  his  ledger,  showing  that  he  had  been  paid  for 
attendance  on  a  woman  at  the  birth  of  a  child  on  a  certain  date,  was 
held  to  be  evidence  on  an  issue  as  to  the  age  of  the  child).  Declarations 
against  proprietary  interest  may  consist  of  acknowledgments  by  persons 
in  possession  of  land  that  they  pay  rent  for  it,  or  other  admissions  tend- 
ing to  rebut  the  presumption  of  ownership  in  fee  which  arises  from 
occupation  {Gery  v.  Redman,  1875,  1  Q.  B.  D.  161 ;  R.  v.  Overseers  of 
Birmingham,  1861,  1  B.  &  S.  763;  Peaceable  v,  Watson,  1811,  4  Taun. 
16;  13  E.  E.  552). 

It  is  not  enough  that  the  person  making  the  declaration  thereby 
subjects  himself  to  liability  to  a  criminal  prosecution  (Stcssex  Peerage 
Case,  1844,  11  CI.  &  Fin.  85,  111 ;  8  E.  E.  1034,  1292 ;  65  E.  E.  11). 

The  declaration  must  be  such  that,  primd  facie,  standing  alone  its 
natural  meaning  must  be  against  the  interest  of  the  person  making  it 
at  the  time  it  is  made,  and  must  not  be  such  that  it  might  be  either 
favourable  to  or  against  his  interest  {Masscy  v,  Allen,  1879,  13  Ch.  D. 
558),  or  may  be  against  his  interest  in  certain  events  {In  re  Tollemache,. 
1884, 14  Q.  B.  D,  415) ;  on  the  other  hand,  if  it  was  against  his  interest 
at  the  time  it  was  made,  it  is  none  the  less  admissible  because  it  may  be 
available  subsequently  to  prove  a  collateral  matter  in  his  favour  {Taylor 
V.  Witham,  1876,  3  Ch.  D.  605). 

The  statement  is  evidence  as  well  of  the  truth  of  the  particular  part 
thereof  which  is  against  interest  as  of  other  facts  stated  in  it,  but  the 
facts  thus  stated  must  be  part  of  the  same  statement,  or  connected  with 
it,  or  referred  to  by  it  {R.  v.  Overseers  of  Birmingham,  supra ;  Higham  v. 
Ridgway,  supra). 

4.  Declarations  as  to  Pedigree. — In  questions  of  pedigree  the  state- 
ments of  deceased  members  of  the  family  made  ante  litem  motam,  before 
there  was  anything  to  throw  doubt  upon  them,  are  evidence  to  prove 
pedigree  {Berkeley  Peerage  Case,  1811,  4  Camp.  401;  14  E.  E.  782; 
Monckton  v.  A.-G.,  1831,  2  Euss.  &  M.  147 ;  34  E.  E.  38).  And  such 
statements  by  deceased  members  of  the  family  may  be  proved  not  only 
by  showing  that  they  actually  made  the  statements,  but  by  showing 
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that  thej  acted  upon  them,  or  assented  to  them,  or  did  anything  that 
amounted  to  showing  that  they  recognised  them  {jyer  Lord  Blackburn  in 
Sturla  V.  Freccm,  1880,  5  App.  Cas.  623,  641 ;  29  W.  E.  217). 

It  must  be  proved,  to  the  satisfaction  of  the  judge,  by  evidence 
outside  the  declaration  itself,  that  the  person  making,  or  adopting  or 
assenting  to,  the  declaration  is  related  to  the  family  {Whitelock  v. 
Baker,  1807,  13  Ves.  571;  33  E.  R.  385;  9  R.  R.  216;  Monckton 
V.  A.-G.,  1831,  2  Russ.  &  M.  147;  Doe  d.  Jenkins  v.  Davics,  1847,  10 
Q.  B.  314;  74  R,  R.  299).  A  relationship  by  marriage  is  enough.  So  a 
wife's  statement  as  to  her  husl)and's  family,  or  a  husband's  declaration 
as  to  his  wife's  legitimacy,  is  admissible  {The  Slirewsbury  Peerage,  1857, 
7  H.  L.  C.  1 ;  11  E.  R.  1 ;  Vmvles  v.  Yoinuj,  1806,  13  Ves.  140 ;  33  E.  R. 
247 ;  9  R.  R.  154).  But  the  declaration  of  an  illegitimate  member  of  a 
family  respecting  his  illegitimate  brothers  is  not  admissible,  nor  are  the 
statements  of  other  persons  who  are  merely  living  in  habits  of  intimacy 
among  those  who  are  members  of  the  familv  {Boe  d.  Bamford  v.  Barton, 
1837,  2  Moo.  &  R.  28;  62  R.  R.  774;  Johnson  v.  Lawson,  1824,  2  Bing. 
86 ;  27  R.  R.  558). 

It  is  not  necessary  that  they  should  have  been  made  contemporane- 
ously with  the  events  to  which  they  refer,  or  even  that  they  sliould  be 
founded  on  the  direct  knowledge  of  the  declarant ;  they  may  be  based 
on  mere  family  tradition  {Doe  d.  Jenlcins  v.  Davies,  1847,  10  Q.  B.  314; 
74  R.  R.  299 ;  Goodrifjht  v.  Moss,  1777,  2  Cowp.  591). 

The  declaration  may  be  in  any  fonn — an  oral  statement,  a  family 
tree,  a  statement  in  writing  in  a  family  Bible,  a  will  or  any  other  paper, 
or  a  mural  or  monumental  in8crii)tion — and  is  admissible  although 
made  for  the  express  purpose  of  establishing  the  pedigree,  provided  no 
controversy  had  arisen  at  the  time  it  was  made  {Whitelock  v.  Baker, 
1807,  3  Ves.  511 ;  9  R.  R.  216 ;  Kidney  v.  Cockburn,  1831,  2  Russ.  &  M. 
167;  34  R.  R.  47;  Berkeley  Peerage  Case,  1811,  4  Camp.  401 :  14  R.  R. 
782;  Davies  v.  Loiondes,  1843,  7  Sco.  N.  R.  141 ;  6  Man.  &  G.  471 ;  64 
R.  R.  783 ;  M%irray  v.  Milner,  1879,  12  Ch.  1).  845). 

Such  declarations  are  only  admissible  in  questions  of  pedigree  to 
prove  pedigree,  and  are  not  admi8sil)le  to  prove  the  facts  which  constitute 
a  pedigree,  such  as  the  date  of  a  birth  or  maiTiage,  where  they  have  to 
l)e  proved  for  other  purposes.  So  they  are  not  admissible  to  prove 
infancy  as  a  defence  to  an  action  of  contract  {Haines  v.  Cfuthi-ie,  1884, 
13  Q.  ]3.  D.  818).  But  in  a  question  of  pedigree  the  declarations  of  a 
deceased  father  are  evidence  to  prove  even  the  illegitimacy  of  his  children 
1  »y  showing  that  they  were  born  before  marriage,  or  that  there  never  was 
a  marriage  {Murray  v.  Milner,  1879,  12  Ch.  D.  845;  Goodnyht  v.  Moss, 
1777,  2  Cowp.  591 ;  In  re  Turner,  1885,  29  Ch.  1).  985). 

Declarations  and.  res  gcstcc. — The  declarations  of  deceased  persons 
above  treated  are  to  be  distinguished  from  declarations  in  case  of 
violence  (see  Complaint,  Vol.  III.  pp.  403,  404),  declarations  accom- 
panying acts,  declarations  as  to  health,  and  declarations  as  to  marriage 
and  legitimacy,  which  are  admissible  although  the  declarants  arc  not  dead, 
and  may  be  considered  rather  as  evidence  of  conduct,  part  of  the  res 
gestae,  than  as  hearsay  evidence  (see  Evidence). 

A  declaration  accompanying  an  act,  the  proof  of  which  is  relevant, 
may  be  given  in  evidence  to  prove  the  qualitv  and  intention  of  the  act 
{per  Parke,  B.,  Wright  v.  Tatham,  1837,  7  Ad.  &  E.  384 ;  47  R.  R.  136). 
'ihe  declaration  must  have  been  made  at  the  time  of,  or  innnediately 
after,  the  act  {Lees  v.  Marion,  1832,  1  Moo.  &  R.  210;  and  see  Bennison 
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V.  CartwrigM,  1866,  5  B.  &  S.  1).  So  where  the  issue  was  whether  the 
plaintiff  parted  with  goods  in  consequence  of  a  false  representation,  his 
declaration  at  the  time  of  parting  with  them  is  evidence  (Jfelloives  v. 
Williamson,  1829,  Moo.  &  M.  306).  This  form  of  evidence  is  often 
available  to  prove  intention  with  regard  to  domicile  {Doucet  v.  Geoghegan, 
1878,  9  Ch.  D.  441 ;  Hodgson  v.  Beauchesne,  1858,  12  Moo.  P.  C.  285 ; 
14  E.  E.  920). 

Where  the  state  of  a  j^ersoiis  health  is  in  issue,  his  statements  with 
regard  to  his  health  and  symptoms,  made  contemporaneously,  whether  to 
his  medical  attendant  or  to  any  other  person,  may  be  given  in  evidence 
(Aveson  v.  Loi^d  Kinnaird,  1805,  6  East,  188  ;  8  E.  E.  455  ;  B.  v.  Johnson, 
1847,  2  Car.  &  Kir.  354;  B.  v.  Blandy,  1752,  18  St.  Tri.  1135-38). 

Declarations  as  to  Legitimacy  and  Marriage  are  akin  to  these. — See 
Legitimacy  and  Pedigree. 

[Authority. — Taylor  on  Evidence.'] 

Declaratory  Part  of  a  Decree. — That  part  of  a  decree 

which  declares  the  rights  of  the  party,  as  distinct  from  recitals,  etc. 

Declaratory  Statute. — A  declaratory  statute  or  Act  may 
be  defined  as  an  Act  passed  to  remove  doubts  existing  as  to  the  common 
law,  or  the  meaning  or  effect  of  any  statute,  or  to  codify  the  rules  of 
equity  and  the  common  law  as  established  by  judicial  decision.  Pro- 
minent instances  of  a  declaratory  statute  are  the  Partnership  Act,  1890, 
and  the  Territorial  Waters  Jurisdiction  Act,  1878,  which  declares  the 
extent  of  Her  Majesty's  jurisdiction  over  the  open  seas  adjacent  to  the 
coast.  Blackstone  says  statutes  are  declaratory  of  the  common  law 
"  where  the  old  custom  of  the  kingdom  is  almost  fallen  into  disuse,  or 
become  disputable ;  in  which  case  the  Parliament  has  thought  proper,  in 
per2Jetuuni  testimonium,  and  for  avoiding  all  doubts  and  difficulties,  to 
declare  what  the  common  law  is  and  ever  hath  been."  He  gives  as  an 
instance  the  Statute  of  Treasons,  25  Edw.  ill.  c.  2,  which  enumerates 
several  kinds  of  offence  which  before  were  treason  at  common  law. 

[Authorities. — See  Hardcastle,  Statute,  4th  ed.,  by  Craies,  1907 ; 
Maxwell,  Interpretation  of  Statutes,  4th  ed.,  1905.] 

Declare. — In  Bichardson  v.  Jenkins,  1853,  1  Drew.  477;  61 
E.  E.  534,  one  of  the  questions  for  decision  was  whether  a  deed  by 
which  "it  was  declared"  that  the  person  executing  it  should  stand 
possessed  of  certain  trust  funds,  amounted  to  a  contract  by  him,  or 
whether,  in  order  to  constitute  a  contract,  he  should  have  "  covenanted  " 
or  "  agreed  "  to  execute  the  trusts.  Kindersley,  V.-C,  said  that  when 
the  parties  to  a  deed  frame  it  in  the  terms  of  declaring  that  such  and 
such  things  shall  be  done,  the  term  "  declare  "  is  sufficient  to  constitute 
a  contract.  See  also  Holland  v.  Holland,  1869,  L.  E.  4  Ch.  449.  See 
further  Stroud,  Jud.  Diet. 

De  COntumace  capiendo. — ^This  is  a  writ  substituted 
by  Statute  53  Geo.  in.  c.  127  (1813)  for  the  old  writ  de  excommunicato 
capiendo,  in  the  case  of  disobedience  to  or  contempt  of  an  Ecclesiastical 
Court.  The  contumacy  is  within  ten  days  signified  to  the  king  in 
Chancery  in  the  form  annexed  to  the  Act ;  a  writ  de  contumace  capiendo 
thereupon  issues  in  the  statutory  form.  The  person  complained  of  is 
then  to  be  arrested  and  detained,  but  declared  absolved  and  discharged 
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upon  his  duly  appearing,  obeying,  or  submitting.  As  to  what  amounts 
to  satisfaction  of  a  contempt,  see  Dean  v.  Green,  1882,  8  P.  D.  89.  The 
power  to  issue  the  writ  is  not  confined  to  cases  where  obedience  to  the 
order  is  still  possible  {Ex  parte  Cox,  1887,  20  Q.  B.  D.  1).  The  statute 
3  &  4  Vict.  c.  93  (1840)  empowers  the  Ecclesiastical  Courts  to  order  the 
release  of  a  person  in  custody  under  the  writ,  but  only  (except  in  the 
case  of  a  person  already  imprisoned  for  six  months  or  more  for  non-pay- 
ment of  church  rates  not  exceeding  £5)  with  the  consent  of  the  other 
party  or  parties  to  the  suit  (see  Hudson  v.  Tooth,  1877,  2  P.  D.  125). 
[Authorities. — See  Phillimore's  Eccl.  Law,  2nd  ed.,  pp.  1099-1107.] 

Decoy. — A  contrivance  for  the  capture  of  aquatic  wild  fowl.  For 
its  structure,  see  Encycloiia^dia  of  British  Sjx)rt,  s.v.  The  erection  of  such 
a  contrivance  does  not  give  the  owner  of  the  land  on  which  it  is  placed 
any  property  in  the  wild  fowl  till  actually  captured ;  but  its  construction 
and  management  has  l^een  regarded  as  a  trade  or  business.  In  Kecblc  v. 
Hickerinffill,  1708,  11  East,  574;  11  R.  Pt.  273,  it  was  laid  down  by  Lord 
Holt  that  an  action  would  lie  for  disturbance  of  a  decoy  on  the  ground 
that  "  he  that  hinders  another  in  liis  trade  or  livelihood  is  lial)le  to  an 
action  for  so  hindering  him."  The  principle  of  this  decision  has  been 
much  discussed  in  Allen  v.  Flood,  [1898]  A.  C.  1,  where  the  majority  of 
the  judges  treated  it  "  as  establishing  the  far-reaching  projwsition  that 
every  man  has  a  right  to  pursue  his  trade  or  calling  without  molestation 
or  obstruction,  and  that  anyone,  who  by  any  act,  though  it  be  not  other- 
wise unlawful,  molests  or  obstructs  him  is  guilty  of  a  wrong  unless  he 
can  show  lawful  justification  or  excuse  for  so  doing  "  {per  Lord  Herschell, 
[1898]  A.  C,  at  p.  133).  This  broad  principle,  however,  did  not  find 
favour  with  the  Lords;  and  the  case  can  only  be  supported  on  the 
ground  that  the  defendant's  acts  amounted  to  a  nuisance.  If  the 
defendant  was  not  acting  lawfully  within  his  rights,  he  would  be  liable 
whether  the  plaintiff  was  using  his  land  for  pleasure  or  profit. 

The  case  of  Carnngtan  v.  Taylor,  1809,  11  East,  571 ;  UK.  11.  270, 
which  followed  Keehle  v.  Hickerinfjill,  supra,  has  l)een  over-ruled  by 
Allen  V.  Flood,  stipra.  Lord  Herschell  observing  (p.  136)  that  it  could  not 
be  supported  "  unless  a  decoy  possesses  some  peculiar  privileges  in  the 
eye  of  the  law." 

Decrees. — See  Judgments. 

Dedication. — See  Highways. 

Dedimus  PotCStatem. — A  writ,  in  the  nature  of  a  com- 
mission, formerly  issued  by  the  Court  of  Chancery,  empowering  the 
persons  named  therein  to  do  a  particular  thing,  e.g.  to  administer  an 
oath  or  take  an  acknowledgment  in  the  matter  specified. 

Deed. — A  deed  is  a  writing  sealed  and  delivered;  or,  to  speak 
more  particularly,  it  is  a  writing  done  on  paper  or  parchment,  testifying 
to  the  performance,  by  some  person  named  therein,  of  some  act  in  the 
law  (such  as  the  conveyance  of  property  or  the  making  of  a  contract), 
authenticated  by  the  seal  of  the  person  to  be  bound  thereby,  and 
delivered  to  the  person  intended  to  benefit  thereunder  (see  Co.  Litt. 
356,  1716).  Such  a  writing,  says  Blackstone  (2  Com.  295),  "is  called 
a  deed,  in  Latin  factum,  kot  «^ox^v,  because  it  is  the  most  solemn  and 
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authentic  act  that  a  man  can  possibly  perform  with  relation  to  the 
disposal  of  his  property ;  and  therefore  a  man  shall  always  be  estopped 
(see  Estoppel)  by  his  own  deed,  or  not  permitted  to  aver  or  prove  any- 
thing in  contradiction  to  what  he  has  once  so  solemnly  and  deliberately 
avowed."  The  peculiar  effect  so  attributed  to  a  deed  in  English  law 
appears  to  have  its  origin  in  the  importance  attached  in  the  early  law 
to  writing  as  a  mode  of  proof.  Writing  being  a  rare  accomplishment 
in  the  Middle  Ages,  it  was  a  particular  solemnity  to  make  a  written 
record  of  a  man's  act  or  intention.  And  it  was  accordingly  considered 
that  a  charter  or  writing,  whereby  one  formally  expressed  an  intention 
of  gift,  or  bound  himself  over  to  perform  any  act,  afforded  conclusive 
proof  of  the  matter  expressed  therein,  unless  it  were  shown  to  have 
been  forged,  or  extorted  by  fraud  or  force,  or  like  objections  to  its 
validity  were  established.  In  very  early  times,  after  the  Norman 
Conquest,  it  appears  that  even  an  unsealed  charter  might  have  this 
effect.  But  afterwards  it  came  to  be  settled  that  a  charter  must  have 
affixed  to  it  the  seal  of  the  person  whose  act  or  promise  it  recorded,  in 
order  to  be  admitted  as  conclusive  evidence  against  him.  Thenceforward 
the  conclusive  effect  which  the  early  law  gave  to  writings  was  confined 
to  sealed  writings.  To  the  end  of  the  medireval  period,  therefore,  all 
writings  intended  to  have  legal  effect  were  sealed;  and  nothing  was 
styled  a  writing  but  a  document  under  seal.  Hence  it  is  that  in  every 
transaction  in  which  writing  is  required  by  the  common  laiu  a  deed  is 
necessary  (see  Glanv.  x.  12;  Bract.,  fo.  100,  396;  Britt.,  liv.  1,  ch.  29, 
ss.  5,  14-22 ;  Fleta,  lib.  ii.  c.  60,  s.  25 ;  Y.  B.  30  Edw.  i.  p.  158 ;  Litt.  ss. 
183,  217,  250,  252,  365-367;  Pollock  and  Maitland,  Hist.  Eng.  Laiv,  ii. 
218,  220-222). 

What  is  requisite  to  a  deed  appears  from  the  definition  given  above. 
First,  there  must  be  a  writing  done  on  paper  or  parchment,  no  other 
substance  being  admissible ;  the  writing,  however,  need  not  be  done 
with  pen  and  ink,  as  the  modern  common  law  recognises  other  means 
of  marking  letters,  such  as  printing,  lithography,  or  drawing  with  a 
pencil  (2  Black.  Com.  297;  Schneider  v.  Morris,  1814,  2  M.  &  S.  286 ;  15 
K.  E.  250;  GectrT/  v.  Physic,  1826,  5  Barn.  &  Cress.  234;  29  K.  E.  225; 
Bennett  v.  Brumfitt,  1868,  L.  E.  3  C.  P.  28 ;  Bench  v.  Bench,  1877,  2  P. 
D.  60;  Tourret  v.  Cripps,  1879,  48  L.  J.  Ch.  567).  Secondly,  the  writing 
must  testify  to  the  performance  of  some  act  in  the  law,  to  something 
which  is  intended  to  affect  the  party's  legal  position.  We  apprehend 
that  the  acceptance  by  sealed  writing  of  an  invitation  to  dinner  will  no 
more  give  a  ground  of  action,  if  the  engagement  be  broken,  than  an 
oral  promise ;  although  in  either  case  the  element  of  consideration  does 
not  appear  to  be  wanting  (see  Co.  Litt.  35?>;  Pollock  on  Contract,  2,  and 
Note  («),  4th  ed.).  The  legal  act,  convej^ance,  contract,  or  what  not,  to 
which  the  deed  is  to  testify,  must  of  course  be  set  forth  with  certainty, 
the  parties  to  be  bound  and  to  benefit  thereby  being  sufficiently  desig- 
nated. This,  however,  is  no  particular  requisite  of  a  deed,  though 
treated  so  by  both  Coke  and  Blackstone  (Co.  Litt.  356;  2  Black.  Com. 
296);  certainty  must  be  established  whenever  any  alleged  act  in  the 
law  is  put  to  the  proof,  whether  the  evidence  consist  of  a  deed,  an 
unsealed  writing,  or  oral  testimony.  Thirdly,  the  writing  must  be 
sealed.  In  modern  practice  the  kind  of  seal  made  use  of  is  not 
regarded,  and  the  mere  placing  of  the  finger  on  a  seal  already  made  is 
held  to  be  equivalent  to  sealing  (Shep.  Touch.  57 ;  National  Provincial 
Bank  of  England  v.  Jackson,  1886,  33  Ch.  D.  1).     Fourthly,  the  sealed 
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writing  must  be  delivered.  The  delivery  of  a  deed  is  properly  the 
handing  over  of  the  sealed  writing  by  the  party  to  be  bound  to  the 
person  intended  to  benefit  thereunder  (Co.  Litt.  36a,  49b) ;  but  in  modem 
practice,  uttering  the  words,  "  I  deUver  this  as  my  act  and  deed  "  at  or 
after  the  time  of  sealing,  is  held  to  be  equivalent  to  delivery,  even 
though  the  party  to  be  bound  keep  the  deed  himself  (Doc  d.  Garncnts  v. 
Knight,  1826,  5  Barn.  &  Cress.  671 ;  29  K.  K.  355 ;  Gmgeon  v.  Gerrard, 
1840,  4  Y.  &  C.  119,  130;  54  R.  R.  454;  Exton  v.  Scott,  1833,  6  Sim. 
31;  Fletcher  v.  Fletcher,  1844,  4  Hare,  67;  67  E.  R.  564;  67  R.  R.  6; 
Hall  V.  Bainlridge,  1849,  12  Q.  B.  699). 

The  sealing  and  delivery  of  a  deed  are  termed  the  execution  of  it. 
Sometimes  a  sealed  writing  is  delivered  as  an  escroio  or  mere  writing 
(scripturn),  to  become  the  deed  of  the  party  to  be  bound  on  the  per- 
formance of  some  condition,  as  the  payment  of  money  or  the  like.  To 
have  this  effect,  according  to  the  old  authorities,  the  deed  must  not  be 
immediately  delivered  to  the  person  intended  to  benefit,  as  in  such 
case  any  expression  of  an  intention  to  deliver  as  an  escrow  merely 
would  be  repugnant  to  the  act  of  delivering  the  deed,  and  therefore 
void :  but  the  writing  should  be  delivered  to  some  third  person,  not  a 
party  to  the  deed,  to  be  delivered  over  on  the  performance  of  the  con- 
dition to  the  person  intended  to  benefit  (see  Whi/ddoiis  Case,  Cro.  Eliz. 
520;  Thorowjhgood's  Case,  9  Rep.  136  i,  137a;  Co.  Litt,  36a;  Shep. 
Touch.  58,  59;  2  Black.  Com.  307;  3  Prest.  Ahst.  65,  2nd  ed.).  Of 
late  years,  however,  an  inroad  has  been  made  on  the  principle  tliat  a 
deed  cannot  be  delivered  as  an  escrow  to  the  party  intended  to  benefit 
thereunder.  It  was  first  decided  that  a  deed  may  be  well  delivered  as 
an  escrow  to  an  attorney  acting  for  all  parties  (Miilcr.ship  v.  Brookes, 
1860,  5  H.  &  N.  797).  Next,  it  was  held  that  a  deed  may  be  delivered 
as  an  escrow  to  the  solicitor  of  the  party  intended  to  benefit,  if  it  be  so 
handed  over  to  him  as  to  constitute  him  the  agent  of  all  parties  for  the 
purpose  of  that  delivery  (Watkins  v.  Nash,  1875,  L  R.  20  Eq.  262). 
Finally,  the  opinion  has  been  expressed  by  ^he  Court  of  Appeal  that,  wliere 
there  are  several  grantees  under  a  deed,  and  one  of  them  is  also  solicitor 
of  the  grantor  and  of  the  other  grantees,  and  the  deed  is  delivered  to 
him,  the  law  is  not  so  rigid  as  to  exclude  evidence  that  it  was  delivered 
to  him  in  his  capacity  of  solicitor  to  the  grantor  and  as  an  escrow,  to  be 
retained  until  payment  of  the  money  agreed  upon  as  the  consideration 
for  the  grant,  or  the  performance  of  some  other  condition.  The  Court 
accordingly  admitted  such  evidence ;  though,  after  considering  the  same, 
they  came  to  the  conclusion  that,  in  the  case  before  tliem,  the  evidence 
offered  did  not  support  the  parties'  contention,  and  the  deed  had  from 
the  first  been  executed  as  a  complete  deed  (L&ndan  Freehold  and  Lease- 
hold Property  Co.  v.  Suffield,  [1897]  2  Ch.  608,  621-2).  But  it  is  sub- 
mitted that  their  lordsliips'  decision  does  not  go  further  than  this :  that 
where  a  man  fills  two  characters,  as  those  of  party  to  a  deed  and  solicitor 
to  the  grantor,  evidence  is  admissible  to  prove  tliat  the  deed  was 
delivered  to  him  in  his  other  capacity  than  tliat  of  party  thereto,  and 
to  take  effect  upon  the  performance  of  some  condition  only.  And  it  is 
thought  that,  with  respect  to  the  delivery  of  a  deed  to  a  party  thereto 
as  such,  the  old  law  remains  that  any  condition  made  by  parol  dehors 
the  deed  to  postpone  the  effect  of  the  delivery  is  repugnant  to  the  act 
of  delivery  and  void.  When  a  writing  is  delivered  as  an  escrow,  it  is 
not  the  deed  of  the  party  to  be  bound  thereby  until  it  is  delivered  over, 
on  due  performance  of  the  condition,  to  the  party  intended  to  benefit : 
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but,  when  it  is  so  handed  over,  it  becomes  the  deed  of  the  party  to  be 
bound,  and  takes  effect  from  the  time  of  its  first  dehvery  as  an  escrow 
(Shep.  Touch.  58,  59;  Graham  v.  Graham,  1791,  1  Ves.  Jun.  272,  274, 
275;  30  E.  E.  339;  Bowker  v.  Burdekin,  1843,  11  Mee.  &  W.  128;  63 
E.  E.  541 ;  Nash  v,  Flyn,  1  Jo.  &  Lat.  162 ;  Bdmunds  v.  JEdmunds, 
[1904]  P.  362,  374). 

Deeds  are  either  deeds  poll  or  indentures.  The  former  are  those 
made  by  one  person  only ;  to  the  latter,  two  or  more  persons  are  parties. 
These  terms,  however,  are  merely  derived  from  the  manner  in  which 
the  parchment  is  cut.  For  indentures,  the  skin  is  cut  with  an  indented 
or  waving  line  at  the  top — a  custom  which  originated  in  the  practice  of 
making  two  or  more  copies  of  a  deed  to  which  several  persons  were 
parties,  when  the  necessary  pieces  of  parchment  were  cut  off  one  skin 
and  divided  by  a  jagged  or  indented  line,  so  that  each  part  of  the  deed 
might  tally  with  the  other.  Eor  deeds  to  be  made  by  one  person  only, 
the  parchment  is  polled  or  shaven  even  (Co.  Litt.  229rt ;  2  Black.  Com. 
295,  296).  Lord  Coke  lays  down  that  a  deed  cannot  be  an  indenture 
unless  actually  indented,  not  even  though  it  describe  itself  as  "This 
indenture  "  (Co.  Litt.  229a).  But  by  the  Eeal  Property  Act,  1845  (s.  5), 
a  deed  executed  after  the  1st  of  October  1845,  and  purporting  to  be  an 
indenture,  shall  have  the  effect  of  an  indenture,  though  not  actually 
indented.  At  common  law  a  person  could  not  take  any  immediate 
benefit  under  an  indenture,  or  sue  on  any  covenant  contained  therein, 
unless  he  were  named  as  a  party  thereto  (Co.  Litt.  231a;  2  Inst.  673; 
Berkeley  v.  Hardy,  1826,  5  Barn.  &  Cress.  355  ;  29  E.  E.  261 ;  Southampton 
V.  Brow7i,  1827,  6  Barn.  &  Cress.  718 ;  30  E.  E.  511).  But  now,  by  the 
same  statute,  under  an  indenture  executed  after  the  1st  of  October  1845, 
an  immediate  estate  or  interest  in  any  tenements  or  hereditaments,  and 
the  benefit  of  a  condition  or  covenant  respecting  any  tenements  or 
hereditaments,  may  be  taken,  although  the  taker  thereof  be  not  named 
a  party  to  the  same  indenture.  Under  a  deed  poll  any  person  may 
accept  a  grant  or  other  benefit  (2  Inst.  673). 

The  principal  matter  in  which  the  common  law  required  the  evidence 
of  a  deed  was  the  conveyance  of  incorporeal  hereditaments,  whether 
made  by  way  of  the  transfer  of  an  existing  or  the  creation  of  a  new  right 
{Heivlins  v.  Shippam,  1826,  5  Barn.  &  Cress.  251 ;  Wood  v.  Zeadbitter, 
1845,  13  Mee.  &  W.  838  ;  67  E.  E.  831).  These,  as  is  well  known,  were 
said  to  lie  in  grant,  a  word  which  is  in  our  law  especially  appropriated 
to  describe  the  conveyance  of  things  which  pass  by  deed  and  not  by 
delivery  of  possession  (Co.  Litt.  9a,  172a).  A  condition  defeating  an 
estate  of  freehold  was  likewise  required  to  be  made  by  deed  (Litt.  ss. 
365-369).  And  an  express  release,  which  is  the  relinquishment  in 
writing  either  of  right  in  lands  or  tenements,  or  of  any  action  or  actions 
or  other  things,  is  another  matter  in  which  the  common  law  requires  a 
deed  (Litt.  s.  444;  Co.  Litt.  264&;  Shep.  Touch.  320,  323,  Preston's  ed.) 
It  appears,  however,  that  a  parol  agreement,  which  has  remained  execu- 
tory on  both  sides,  may  be  discharged  by  a  parol  release  given  before 
any  cause  of  action  has  accrued  thereon  {Iangde7i  v.  Stokes,  Cro.  Car. 
383 ;  King  v.  Gillett,  1840,  7  Mee.  &  W.  55 ;  56  E.  E.  616 ;  see  2  Wms. 
V.  &  P.  908-910).  And,  according  to  modern  decisions,  a  gift  may  well 
be  made  by  words  only  of  corporeal  chattels,  which  are  already  in  the 
possession  of  the  donee  (  Winter  v.  Winter,  9  W.  E.  747 ;  Kilpin  v.  Bailey, 
[1892]  1  Q.  B.  582),  although  such  a  gift  seems  to  be  no  more  than  a 
release  of  the  donor's  right  in  the  chattels,  and  it  has  been  said  that  a 
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release  of  right  in  chattels  personal  "must  be  by  deed  {per  Anderson, 
C.J,,  Leon.  283).  But  the  release  of  a  debt,  without  consideration,  is 
ineffectual  unless  made  by  deed  {Edwards  v.  Weekes,  Freem.  K.  B.  230, 
pi.  239 ;  Corporation  of  Scarhorough  v.  Btitler,  3  Lev.  237 ;  Maij  v.  King, 
12  Mod.  Ca.  537;  Heathcote  v.  Crookshanks,  1787,  2  T.  E.  24;  Beeves  v. 
Brymer,  1799,  6  Ves.  516;  31  E.  R.  359  ;  Cross  v.  Sprigg,  6  Hare,  552; 
77  R.  R.  236  ;  Strmg  v.  Bird,  1874,  L.  R.  18  Eq.  315,  317).  An  exception 
occurs  in  the  case  of  a  bill  of  exchange  or  promissory  note,  on  which  the 
liability  may  be  discharged  according  to  the  law  merchant  by  the  express 
renunciation  on  the  part  of  the  holder  of  his  claim  {Foster  v.  Dawhcr, 
1853,  8  Ex.  Rep.  839,  851).  By  the  Bills  of  Exchange  Act,  1882,  s.  62 
(1),  such  renunciation  must  be  in  writing,  unless  the  bill  or  note  be 
delivered  up  to  the  acceptor  or  maker  {Edivards  v.  Walters,  [1896] 
2  Ch,  157). 

A  further  consequence  of  the  binding  force  given  to  writing  in  the 
early  law,  and  of  the  accidental  requirement  of  authentication  of  a 
writing  by  the  party's  seal,  was  that  a  promise  made  by  deed  to  perform 
any  axit  was  conclusively  binding  on  the  maker;  and  so  an  agreement 
made  by  deed  (called  a  covenant)  became  the  formal  contract  of  English 
law  (Pollock  and  Maitland,  Hist.  Eng.  Law,  ii.  217-222),  After  the  later 
law  of  simple  contracts  had  been  evolved,  with  its  requirement  of  con- 
sideration to  be  given  to  make  a  promise  enforceable,  the  apparent 
anomaly,  that  a  promise  made  by  deed  was  enforceable  at  law,  altliough 
there  were  no  consideration  for  making  the  promise,  was  explained  by 
saying  that  in  law  every  deed  imports  a  consideration  (Plowd.  308,  309 ; 
Bacon  on  Uses,  310  ;  see  Holmes,  Common  Law,  271-273).  This  explana- 
tion was  adopted  as  a  rule  of  law  (2  Black,  Com,.  446).  The  true 
explanation,  however,  appears  to  be  that  tlie  legal  effect  of  a  deed  was 
not  impaired  by  the  development  of  the  doctrine  of  consideration.  And 
to  tlie  present  day  tlie  law  remains  that  a  promise  made  by  deed  is 
irrevocable,  even  before  its  acceptance  {Xcnos  v.  Wickham,  1867,  L.  R. 
2  H.  L.  296),  and  is  enforceable  without  any  consideration  {Ex  parte 
Fottinger,  1878,  8  Ch.  D.  621). 

In  order  to  prevent  the  conclusive  effect  of  a  deed  from  being  used 
as  an  instrument  of  fraud,  it  was  held  that  any  alteration,  rasure,  or 
addition  made  in  a  material  part  of  a  deed  after  its  execution,  even  by 
a  stranger,  would  render  the  deed  void,  and  that  any  alteration  of  the 
deed  by  a  party  thereto,  though  in  words  not  material,  would  render  it 
void  {Pigot's  Case,  11  Co.  Rep.  27a).  It  is  now  held,  however,  that 
additions  or  immaterial  alterations  consistent  with  the  purposes  of  a 
deed  will  not  avoid  it,  though  made  by  a  party  to  the  deed  after  its 
execution  {Adsctts  v.  Hives,  1863,  33  Beav.  52 ;  55  E.  R.  286 ;  Aldoiis  v. 
Cornwall,  1868,  L,  R.  3  Q,  B,  573 ;  Re  Howgate  tSc  Oshorn's  Contract, 
[1902]  1  Ch.  451 ;  Bishop  of  Crediton  v.  Bishop  of  Exeter,  [1905]  2  Ch. 
455).  But  a  material  alteration  inconsistent  with  the  original  purpose 
of  a  deed,  still  makes  it  void  {Ellesmere  Brewery  Co.  v.  Cooper,  [1896] 
1  Q.  B.  75).     See  Interpretation. 

Deeds,  Offences  as  to. — A  deed  relating  to  land,  whether  regarded  as 
an  evidence  of  title  or  as  a  chose  in  action,  is  not  the  8uV)ject  of  larceny 
at  common  law  {R.  v.  Watts,  1854,  D.  &  P.  326;  Steph.  l)ig.  Cmm.  Imw, 
5th  ed.,  at  p.  314).  But  by  the  effect  of  the  definitions  in  sec.  1  of  the 
Larceny  Act,  1861,  it  is  brought  as  a  "  valuable  security  "  and  "  document 
of  title  to  lands,"  within  the  scope  of  that  Act. 

(a)  The  theft,  or  the  destruction,  cancellation,  obliteration,  or  conceal- 
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iiient,  for  any  fraudulent  purpose,  of  deeds  which  form  the  whole  or  part 
of  the  documents  of  title  to  land,  is  felony,  punishable  by  penal  servitude 
for  from  three  to  five  years,  or  imprisonment,  with  or  without  hard  labour, 
for  not  over  two  years  (24  &  25  Vict.  c.  96,  ss.  1,  28 ;  54&  55  Vict.  c.  69, 
s.  1).  It  is  not  quite  clear  whether  mortgage  deeds  fall  within  this  pro- 
vision as  documents  of  title  to  lands,  or  within  the  provisions  of  sec.  27 
of  the  Larceny  Act,  1861.  As  to  theft  of  valuable  securities,  see  B.  v. 
Powell,  1851,  21  L.  J.  M.  C.  78.  The  MaHcious  Damage  Act,  1861,  24 
&  25  Vict,  c,  97,  contains  no  specific  provisions  as  to  damaging  deeds. 
(h)  Where  on  a  conveyance  or  assignment  by  way  of  sale  or  mortgage 
of  land,  or  chattels,  real  or  personal,  or  a  chose  in  action,  the  seller  or 
mortgagor,  or  his  solicitor  or  agent,  conceals  {inter  alia)  from  the  pur- 
chaser or  mortgagee  {inter  alia)  any  deed  material  to  the  title,  with 
intent  to  defraud,  he  is  guilty  of  a  misdemeanor  punishable  by  imprison- 
ment, with  or  without  hard  labour,  for  not  over  two  years,  without 
prejudice  to  his  civil  liability  for  the  damages  caused  by  the  concealment. 
Prosecution  is  allowed  only  by  sanction  of  the  Attorney-General  (22  & 
23  Vict.  c.  35,  ss.  24,  25 ;  23  &  24  Vict.  c.  38,  s.  8).  (r)  The  theft,  or 
destructive  cancellation  or  obliteration,  total  or  partial,  for  a  fraudulent 
purpose,  of  a  deed  which  is  a  valuable  security  for  money,  but  is  not  a 
document  of  title  to  lands,  is  a  felony  punishable  as  {a)  (24  &  25  Vict, 
c.  96,  ss.  1,  27).  {d)  To  induce  a  person  by  violence  or  threats  to  execute 
a  deed  is  felony  (24  &  25  Vict.  c.  96,  s.  48 ;  see  R.  v.  John,  1875, 13  Cox 
C.  C.  100  ;  and  see  Menaces),  {e)  To  obtain  the  execution  of  a  deed  by 
false  pretences  is  a  misdemeanor  (24  &  25  Vict.  c.  96,  s.  90).  See  False 
Pretences.  (/)  To  forge  or  alter  a  deed,  or  utter,  dispose  of,  or  put  it 
off  knowing  it  to  be  forged,  with  intent  to  defraud,  is  felony  (24  &  25 
Vict.  c.  98,  s.  20).  See  Forgery,  {g)  To  acknowledge  a  deed,  before  any 
Court,  judge,  or  other  person  lawfully  authorised,  in  the  name  of  another, 
if  done  without  lawful  authority  or  excuse,  is  felony  (24  &  25  Vict.  c.  98, 
s.  34).     See  Personation. 

\_Authorities. — All  the  leading  authorities  are  cited  in  the  text.] 

Deed  of  Covenant. — A  deed  whereby  one  party  covenants 
with  another  to  do  certain  things.  As  a  general  rule,  covenants  appear 
in  a  deed  as  incidental  to  other  matters,  but  sometimes  they  are  em- 
bodied in  a  separate  deed  of  covenant.  At  one  time  it  was  not 
uncommon  for  a  vendor  of  land  to  covenant  by  separate  deed  of 
covenant  to  produce  the  title-deeds  relating  to  the  property  con- 
veyed when  called  upon.  An  example  of  a  deed  of  covenant 
between  vendors  and  purchasers  of  land  laid  out  for  building  pur- 
poses will  be  found  in  Key  and  Elphinstone's  Precedents,  4th  ed.,  vol.  i. 
p.  599. 

Deed  of  Grant. — Remainders,  reversions,  and  incorporeal 
hereditaments  have  always  lain  in  grant,  tliat  is,  have  been  transfer- 
able by  a  simple  deed  of  grant  from  the  vendor  to  the  purchaser ;  but 
it  is  only  since  the  Real  Property  Act,  1845,  that  corporeal  heredita- 
ments have  been  alienable  in  the  same  manner.  Prior  to  that  statute 
corporeal  hereditaments  were  said  to  lie  in  livery  and  not  in  grant,  and 
the  usual  method  of  conveying  property  of  this  nature  was  by  the 
cumbrous  lease  and  release.     (See  Lease  and  Release.) 

The  word  "grant"  was  the  proper  word  to  be  used  in  a  deed  of 
grant,  but  its  use  was  not  imperative,  other  words,  indicating  the  in- 
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tention  to  grant  the  property,  answering  the  like  purpose  (Shove  v. 
Fincke,  1793,  5  T.  E.  l24),  and  now  by  the  Conveyancing  Act,  1881, 
it  is  expressly  enacted  that  "  the  use  of  the  word  '  grant '  is  not  neces- 
sary in  order  to  convey  tenements  or  hereditaments,  corporeal  or 
incorporeal "  (s.  49). 

Deemed. — The  word  "deemed"  is  used  in  various  senses. 
Sometimes  it  means  "generally  regarded;"  cp.  Lunacy  Act,  1890, 
8.  13,  subs.  (1).  At  other  times  it  signifies  taken  ^>?*i7?j^  facie  to  be, 
while  in  other  cases  it  means  "  taken  conclusively  to  be."  Examples 
of  these  two  last  meanings  will  be  found  in  sec.  18  of  the  Lunacy  Act, 
1890,  and  cp.  the  judgment  of  James,  L,J.,  in  Ux  parte  Walton,  1881, 
17  Ch.  D.,  at  p.  756. 

Deer. — See  Game  Laws. 

Defacing^  Advertisement. — See  Borough,  Offences,  and 
Malicious  Damage. 

Defacing'  Coin. — Under  sec.  16  of  the  Coinage  Offences  Act, 
1861,  24  &  25  Vict.  c.  99,  it  is  a  misdemeanor,  punishable  by  imprison- 
ment with  or  without  hard  labour  for  not  over  one  year,  to  deface  any 
current  coin  by  stamping  names  or  words  thereon,  irrespective  of  any 
question  of  diminution  or  lightening.  Coin  so  defaced  is  not  legal 
tender,  and  persons  tendering  such  coin  are  liable  to  a  penalty  of  forty 
shillings  on  summary  conviction,  recoverable  only  by  consent  of  the 
Attorney-General  {ibid.,  s.  17);  and  see  Coin,  British. 

Defacing  Registers. — In  most  if  not  all  the  statutes 
providing  for  the  keeping  of  a  register  for  public  purposes,  provision 
is  made  for  punishing  the  mutilation  or  defacement  of  the  register; 
and  under  sec.  36  of  the  Forgery  Act,  1861,  it  is  made  felony  to  forge 
or  alter  a  register,  which  includes  defacing  any  entry  made  therein. 

De  facto. — Actually;  existing;  as  a  king  de  facto,  that  is  one 
actually  in  possession  of  the  throne,  as  opposed  to  a  king  de  jure,  who, 
although  he  may  have  the  lawful  right  to  the  throne,  is  not  in  possession. 
The  Statute  11  Hen.  vii.  c.  1  provides  that  persons  serving  the  king  de 
facto  shall  not  in  respect  thereof  be  attainted  of  treason. 

Defamation. 
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I.  Defamatory  Words. 

Words  which  injure  the  reputation  of  anyone,  which  make  people 
think  worse  of  him,  are  defamatory.  Yet  no  general  rule  can  be  laid 
down  defining  absolutely  and  once  for  all  what  words  are  defamatory, 
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and  what  are  not.  "Words  which  would  seriously  injure  A.'s  reputation 
might  do  B.'s  no  harm.  Each  case  must  be  decided  mainly  on  its  own 
facts,  and  in  each  case  the  test  is  this:  Have  the  defendant's  words 
appreciably  injured  the  plaintiffs  reputation  ? 

If  in  any  given  case  the  words  employed  by  the  defendant  have 
appreciably  injured  the  plaintiff's  reputation,  the  plaintiff  has  suffered 
an  injury  which  is  actionable,  without  proof  of  any  other  damage.  Every 
man  has  an  absolute  right  to  have  his  person,  his  property,  and  his 
reputation  preserved  inviolate.  And  this  right  is  absolute,  a,jtts  in  rem, 
good  against  all  the  world.  "His  reputation  is  his  property,  and,  if 
possible,  more  valuable  than  other  property  "  (per  Malins,  V.-C,  in  JDixon 
V.  Holdcn,  1869,  L.  K.  7  Eq.,  at  p.  492).  "Indeed,  if  we  reflect  on  the 
degree  of  suffering  occasioned  by  loss  of  character,  and  compare  it  with 
that  occasioned  by  loss  of  property,  the  amount  of  the  former  injury  far 
exceeds  that  of  the  latter  "  {^per  Best,  C.J.,  in  De  Crespigny  v.  Wellesley, 
1829,  5  Bing.,  at  p.  406 ;  30  K.  E.  665).  In  some  cases  an  injury  to  the 
reputation  of  another  is  treated  as  a  crime ;  in  all  cases  it  is  primd  facie 
a  tort,  and  actionable,  as  a  rule,  without  proof  of  malice  in  the  defendant, 
or  of  special  damage  caused  to  the  plaintiff.  Just  as  any  invasion  of  a 
man's  property  is  actionable  without  proof  of  any  pecuniary  loss,  so  is 
■any  serious  disparagement  of  his  good  name. 

It  is  necessary,  however,  that  the  defamatory  words  should  be  in  some 
way  made  public ;  otherwise  the  reputation  of  the  plaintiff  cannot  be 
impaired.  Thoughts  are  not  actionable  till  they  take  bodily  form. 
Merely  composing,  or  even  writing  down,  defamatory  words  is  not  a  tort, 
unless  they  be  subsequently  published.  And  no  cause  of  action  arises 
if  the  words  be  only  communicated  to  the  person  defamed ;  for  that  does 
not  injure  his  reputation,  though  it  may  wound  his  self-esteem.  A  man's 
reputation  is  the  estimate  in  which  others  hold  him,  not  the  good  opinion 
which  he  has  of  himself.  It  may  be  that  the  defendant  desired  and 
intended,  and  did  all  in  his  power,  to  publish  words  defamatory  of  the 
plaintiff,  yet  if  they  never  reach  the  ear  or  eye  of  anyone  except  the 
plaintiff,  no  action  lies,  though  an  indictment  might.  To  be  action- 
able, the  defamatory  words  must  be  published  by  the  defendant  to 
some  person  other  than  the  plaintiff.  (See  Publication  in  Cases  of 
Defamation.) 

The  intention  or  motive  with  which  the  words  were  published  is,  as 
a  rule,  immaterial.  If  the  defendant  has,  in  fact,  injured  the  plaintiff's 
reputation,  he  is  liable,  although  he  had  no  such  purpose  in  his  mind 
when  he  spoke  or  wrote  the  words.  Everyone  must  be  presumed  to 
know  and  to  intend  the  natural  and  ordinary  consequences  of  his  acts ; 
and  this  presumption  (if  indeed  it  is  ever  rebuttable)  is  not  rebutted 
merely  by  proof  that  at  the  time  he  published  the  words  the  defendant 
-did  not  attend  to  or  think  of  their  natural  or  probable  consequences,  or 
hoped  or  expected  that  these  consequences  would  not  follow.  Such  proof 
<3an  only  go  to  mitigate  the  damages. 

Sometimes,  however,  it  is  a  man's  duty  to  speak  fully  and  freely,  and 
without  thought  or  fear  of  the  consequences ;  and  then  the  above  rule 
does  not  apply.  The  words  are  privileged  by  reason  of  the  occasion  on 
which  they  were  employed ;  and  no  action  lies  unless  the  plaintiff  can 
prove  that  the  defendant  was  actuated  by  some  wicked  or  indirect  motive 
(see  Privilege).  Again,  it  is  a  defence  to  an  action  of  libel  or  slander 
if  the  defendant  can  show  that  his  words,  though  primd  facie  defamatory, 
are  a  fair  comment  on  a  matter  of  public  interest.     (See  Fair  Comment.) 
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Such  defence  will,  however,  be  destroyed  if  the  plaintiff  can  show  that 
tlie  words  were  published  maliciously.  "  Proof  of  malice  may  take  a 
criticism  primd  facie  fair  outside  the  right  of  fair  comment,  just  as  it 
takes  a  communication  primd  facie  privileged  outside  the  privilege" 
(per  Collins,  M.K.,  in  Thomas  v.  Bradhury,  Agnew  &  Co.,  and  Another, 
[1906]  2  K.  B.,  at  p.  640).  But  in  all  other  cases  (although  the  pleader 
invariably  alleges  that  the  words  were  published  falsely  and  maliciously) 
malice,  in  fact,  need  never  be  proved  at  the  trial;  the  words  are 
actionable,  if  false  and  defamatory,  although  published  accidentally  or 
inadvertently,  or  with  an  honest  belief  in  their  truth.  See,  for  instance, 
Shephenrd  v.  Whitaker,  1875,  L.  E.  10  C.  P.  502;  and  Mwrisonw.  Ritchie 
&  Co.,  1902,  4  F.  645  (Ct.  of  Session). 

It  is,  however,  an  answer  to  any  civil  action  of  defamation  (though 
alone  it  is  not  a  defence  to  criminal  proceedings  for  libel,  see  post,  p.  474) 
if  the  tlefendant  can  prove  that  his  words  are  literally  true.  For,  if  so, 
the  defendant  has  not  done  the  plaintiff  any  wrong;  he  has  merely 
brought  down  his  reputation  to  its  proper  level  (see  Justification).  It 
is  always  presumed  in  favour  of  a  plaintiff  that  the  defamatory  words 
are  untrue ;  so  that  he  need  give  no  evidence  that  they  are  false ;  it  is 
for  the  defendant  to  prove  that  his  words  are  true.  The  plaintiff,  in  an 
action  of  libel  or  slander,  establishes  a,  primd  facie  case,  as  soon  as  he  has 
proved  that  the  defendant  published  to  some  tliird  person  actionable 
words  which  have  injured  the  plaintiff's  reputation. 

Words  which  merely  depreciate  some  thing,  or  impugn  the  plaintiff's 
title  to  some  property,  are  not  defamatory  in  the  strict  sense  of  that 
term.  They  may  in  certain  events  give  rise  to  an  action,  but  not  to 
an  action  of  libel  or  slander.  Actions  for  such  words  are  governed  by 
difierent  rules  from  an  action  for  words  defamatory  of  a  person.  (See 
WoKUS  Causing  Damage).  Then,  again,  if  any  person  claiming  to  be  the 
patentee  of  any  invention  threatens  any  other  person  with  legal  proceed- 
ings for  an  alleged  infringement  of  his  patent,  anyone  aggrieved  thereby 
may  bring  an  action  against  him,  and  may  obtain  an  injunction  against 
the  continuance  of  such  threats,  and  may  recover  damages,  if  any  have 
been  sustained.  This,  however,  is  a  statutory  cause  of  action  created  by 
sec.  32  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1883, 46  &r47  Vict, 
c.  57,  with  a  practice  and  procedure  of  its  own.  Lastly,  cfises  may 
occur  in  which  the  words  used  do  not  injure  the  pereoual  reputation  of 
anybody,  or  disparage  the  goods  which  he  sells,  or  impeach  his  title  to 
any  pro])erty,  and  yet  if  they  be  uttered  with  deHberate  malice  by  one 
who  knows  that  their  utterance  will  undoubtedly  cause  loss  to  the 
plaintilf,  and  if  such  loss  does  in  fact  follow  from  their  utterance,  an 
action  will  lie  against  the  defendant  for  maliciously  doing  the  plaintiff 
an  injury.  But  that  is  not  an  action  for  defamatory  words.  It  is  an 
action  on  the  case  for  malicious  injury  (see  Ruling  v.  Smith,  1876,  1  Ex. 
D.,  at  p.  96 ;  and  Ratcliffc  v.  Evam,  [1892]  2  Q.  B.  571). 

II.  Distinction  between  Libel  and  Slander. 

The  law  attaches  considerable  importance  to  the  method  employed 
for  the  publication  of  defamatory  words.  If  they  be  merely  spoken,  they 
may  amount  to  slarulcr.  But  if  tliey  be  written,  printed,  or  otherwise 
permanently  recorded,  they  constitute  a  libel.  A  libel  must  be  to  some 
extent  permanent,  not  transient,  as  are  spoken  words.  To  write  and 
publish  a  libel  is  a  crime  as  well  as  an  actionable  wrong ;  but  to  slander 
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a  private  individual  is  no  crime  at  all.  The  same  distinction  prevails  in 
civil  proceedings.  If  the  words  be  merely  spoken,  the  plaintiff'  has  in 
certain  cases  to  prove  that  he  has  sustained  some  pecuniary  loss  as  the 
direct  consequence  of  the  defendant's  utterance  (see  post,  p.  465).  But 
in  an  action  of  libel  the  plaintiff"  need  never  show  any  such  pecuniary 
loss.  If  indeed  such  loss  has  occurred,  he  is  allowed  to  prove  it  to 
enhance  the  damages ;  but  he  can  recover  judgment  without  any  such 
proof.  Hence  in  many  cases  words  will  be  actionable,  if  written  or 
printed  and  published,  which  would  not  be  actionable  if  merely  spoken. 
It  is  not  altogether  easy  to  justify  this  sharp  distinction  between 
libel  and  slander  on  any  clear  scientific  principle.  The  origin  of  the 
distinction  must  be  sought  in  the  history  of  the  development  of  our 
law.  But  it  is  now  too  firmly  established  ever  to  be  shaken.  See 
King  v.  Lake,  1678,  Hard.  470  (Hale,  C.B.) ;  Harman  v.  Delany,  1731, 
Fitz-G.  254  (Lord  Eaymond,  L.C.J.) ;  Bradley  v.  Metlmvyn,  1737,  Selw. 
N.  P.  982  (Hardwicke,  C.J.);  and  Thorley  v.  Lord  Kerry,  1812,  4  Taun. 
355;  13  K.  E.  626  (Sir  James  Mansfield,  L.C.J.).  The  reasons  usually 
assigned  for  the  distinction  are  these  : — 

1.  A  slander  may  be  uttered  in  the  heat  of  the  moment,  and  under 
a  sudden  provocation ;  the  reduction  of  the  charge  into  writing  and  its 
subsequent  publication  in  the  permanent  form  of  a  libel  show  greater 
deliberation,  and  raise  a  suggestion  of  malice  (see  Cook  v.  Ward,  1830, 
6  Bing.  409 ;  31  E.  E.  456 ;  Dolhy  v.  Newncs,  1887,  3  T.  L.  E.  393). 

2.  Spoken  words  are  fleeting.  But  written  or  printed  matter  is 
permanent,  and  no  one  can  tell  into  whose  hands  it  may  come.  Every- 
one now  can  read.  The  circulation  of  a  newspaper  is  enormous ;  its 
influence  is  great ;  many  people  implicitly  believe  every  word  they  see 
in  print.  And  even  a  private  letter  may  turn  up  in  after  years,  and 
reach  persons  for  whom  it  was  never  intended,  and  so  do  incalculable 
mischief.  Whereas  a  slander  only  reaches  the  immediate  bystanders — 
who  can  observe  the  manner  and  note  the  tone  of  the  speaker — who 
have  heard  the  antecedent  conversation,  which  may  greatly  qualify  his 
assertion — who  probably  are  acquainted  with  the  speaker,  and  know 
what  weight  should  be  attached  to  any  charge  made  by  him;  the 
publicity  is  thus  much  less  in  extent,  and  the  mischief  less  durable 
(see  Kelly  v.  GMalley,  1889,  6  T.  L.  E.,  at  p.  64). 

III.  Libel. 

In  the  first  place,  a  libel  must  be  written  or  printed  or  otherwise 
recorded  in  a  more  or  less  permanent  form.  It  may  be  written  on  paper, 
parchment,  copper,  wood,  or  anything  else.  It  may  be  written  with  pen 
and  ink,  or  lead  pencil,  or  in  chalk  or  colours.  A  statue  or  a  picture 
may  be  a  libel,  and  so  may  any  other  mark  or  sign  exposed  to  public 
view  and  conveying  a  defamatory  meaning  (Monson  v.  Tussauds,  Ltd., 
[1894]  1  Q,  B.  671).  Burning  a  man  in  effigy,  or  fixing  up  a  gallows 
or  other  reproachful  or  ignominious  sign  against  his  front  door,  may 
be  a  libel  on  him  (see  Lord  Coke,  De  famosis  lihellis,  1598,  5  Co.  Eep. 
125  &). 

Next,  the  libel  must  convey  to  the  mind  of  some  third  person  a 
definite  imputation  upon  a  definite  living  person,  and  that  definite 
person  must  be  the  plaintiff*  in  the  action.  No  action  can  be  maintained 
for  a  libel  on  a  deceased  person  {Broom  v.  Ritchie,  1905,  6  F.  942,  Ct.  of 
Sess.).     A.  cannot  sue  for  words  which  are  defamatory  only  of  B.     An 
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attack  may  be  made  on  a  thing  without  libelling  the  individual  who 
owns  or  manufactures  it  {Australian  Nevjspaper  Co.,  Ltd.,  v.  Bennett, 
[1894]  A.  C.  284);  though  often  words  which  ostensibly  disparage  only 
a  thing  may  cast  a  grave  imputation  upon  a  person  {Linotype  Co.,  Ltd.,  v. 
British  Empire  Type-setting  Machine  Co.,  Ltd.,  1899,  81  L.  T.  331). 

It  is  not  always  easy,  however,  to  say  beforehand  whether  a  par- 
ticular document  is  a  libel  or  not  (see  Nevill  v.  Fine  Art,  cte.,  Co.,  Ltd., 
[1895]  2  Q.  B.  156 ;  [1897]  A.  C.  68).  It  is  impossible  to  define  a  libel 
more  accurately  than  by  saying  that  the  words  must  be  defaniator^i ; 
that  is,  they  must  have  injured  the  plaintiff's  reputation,  have  made 
people  think  worse  of  him,  have  brought  him  into  ridicule,  odium,  or 
contempt.  Unless  the  words  are  incapable  of  any  defamatory  meaning, 
the  judge  at  the  trial  will  not  stop  the  case.  He  will  explain  to  the 
jury  the  law  as  to  what  libel  is ;  he  may,  if  he  thinks  fit,  tell  them  his 
own  opinion  of  the  words  before  them ;  and  then  he  must  leave  it  to  the 
jury,  as  men  of  common  sense,  to  say  whether  the  words  are  a  libel  or 
not  {Dakhyl  v.  Labouchere  (H.  L.),  1907,  23  T.  L.  R.  364).  See  Fox's 
Libel  Act. 

IV.  Fair  Comment  on  a  Matter  of  Public  Interest. 

But  not  all  defamatory  words  are  actionable,  even  though  they  are 
written  or  printed  and  published.  Everyone  has  a  right  to  comment  on 
matters  of  public  interest  and  general  concern,  provided  he  does  so  fairly 
and  with  an  honest  purpose  (see  Liberty  of  the  Press).  Such  com- 
ments are  not  lil)ellous,  however  severe  in  their  terms,  so  long  as  the 
writer  truly  states  his  real  opinion  of  the  matter  on  which  lie  comments. 
And  this  right  is  in  no  way  the  special  privilege  of  the  press.  Every 
citizen  has  full  freedom  to  speak  and  t<j  write  on  such  matters.  Fair 
and  honest  criticism  is  no  tort.  "  It  is  only  when  the  writer  goes  beyond 
the  limits  of  fair  criticism  .that  his  criticism  passes  into  the  region  of 
libel  at  all "  {jJcr  Bowen,  LJ.,  in  Mcrivale  v.  Carson,  1887,  20  Q.  B.  I).,  at 
p.  283  ;  and  see  South  Hetton  Coal  Co.,  Ltd.,  v.  N.-E.  News  Association,  Ltd., 
[1894]  1  Q.  B.  133,  143).    See  Criticism,  ante,  p.  234. 

In  order,  however,  to  relieve  the  defendant  from  liability,  on  the 
ground  of  fair  conmient — 

(fl)  The  words  published  must  be  fairly  relevant  to  some  matter  of 
public  interest ; 

{b)  Tliey  must  be  the  expression  of  an  opinion,  and  not  the  misstate- 
ment of  a  fact ; 

(c)  They  must  not  exceed  the  limits  of  a  fair  comment ; 

{d)  They  must  not  be  published  maliciously  {Thomas  v.  Bradbvn/, 
Agnew  <fc  Co.  ami  Another,  [1906]  2  K.  B.  627). 

These  four  points  will  be  found  fully  discussed  in  the  article  on  Fair 
Comment.  The  onus  of  proving  that  the  words  relate  to  a  matter  of 
public  interest,  that  they  are  a  comment  and  not  the  assertion  of  a  fact, 
and  that  they  are  a  fair  comment,  lies  on  the  defendant.  The  onus  of 
proving  that  the  words  were  published  maliciously  lies  on  the  plaintiff. 

V.  Slander. 

Whenever  defamatory  words  are  written  or  printed  and  published, 
there  is  no  necessity  for  the  plaintiff  to  prove  that  he  has  sustained  any 
pecuniary  loss  in  consequence.    So  when  words  are  spoken,  they  may  be 
vol.  IV.  30 
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of  such  a  character  that,  on  the  face  of  them,  they  clearly  must  injure 
the  reputation  of  the  plaintiff;  such  words  are  said  to  be  actionable  ^:)er 
se  (i.e.  actionable  without  proof  of  any  special  damage).  But  in  many 
cases  of  slander  it  is  by  no  means  clear  from  the  words  themselves  that 
they  must  have  injured  the  plaintiff's  reputation,  e.g.  where  the  words 
are  merely  idle  abuse  or  expressions  of  contempt  which  injure  no  man's 
credit ;  in  such  cases,  therefore,  the  Court  requires  proof  that  such  injury 
has  in  fact  been  sustained.  The  injury  to  the  plaintiff's  reputation  is 
the  gist  of  the  action ;  and  where  this  is  not  obvious,  he  must  prove  to 
the  satisfaction  of  the  jury  that  he  has  in  fact  sustained  some  appreciable 
damage  for  which  compensation  can  be  assessed.  If  the  words,  being 
spoken — 

(1)  Charge  the  plaintiff  with  the  commission  of  a  crime ;  or 

(2)  Impute  to  him  a  contagious  disorder  tending  to  exclude  him  from 

society;  or 

(3)  Disparage  him  in  the  way  of  his  office,  profession  or  trade ;  or 

(4)  Impute  unchastity  or  adultery  to  any  woman  or  girl  (54  &  55 

Vict.  c.  51); 
in  all  these  cases,  the  words  are  actionable  pei^  se,  and  the  plaintiff  can 
recover  without  proving  any  special  damage.  But  in  all  other  cases  of 
spoken  words,  the  fact  that  the  plaintiff's  reputation  has  been  injured 
must  be  proved  at  the  trial  by  evidence  of  the  consequences  that  directly 
resulted  from  their  utterance.  Such  evidence  is  called  "evidence  of 
special  damage,"  as  distinguished  from  that  general  damage  which  the 
law  assumes,  without  express  proof,  to  follow  from  the  employment  of 
words  actionable  per  se  (see  ante,  p.  464).  All  defamatory  words  which 
have  in  fact  caused  special  damage  to  the  plaintiff  are  actionable,  whether 
spoken  or  written. 

1.  Words  imputing  a  Crime. — Any  words  which  impute  that  the 
plaintiff  has  been  guilty  of  a  crime  punishable  with  imprisonment  are 
actionable  without  proof  of  special  damage ;  it  is  otherwise  if  the  offence 
imputed  be  punishable  only  by  penalty  or  fine  (Webb  v.  Beavan,  1883, 
11  Q.  B.  D.  609).  It  is  not  necessary  that  any  particular  crime  should 
be  specified ;  it  is  sufficient  if  the  words  used  imply  that  the  plaintiff"  has 
committed  a  crime  for  which  he  ought  to  be  imprisoned.  Where,  how- 
ever, the  speaker  makes  no  definite  charge  of  actual  guilt,  but  uses  words 
which  merely  disclose  a  doubt  or  suspicion  that  is  in  his  mind,  no  action 
lies  without  proof  of  special  damage.  Again,  it  is  not  necessary  that  the 
words  should  accuse  the  plaintiff  of  some  fresh  undiscovered  crime,  for 
which  he  could  be  arrested  and  tried.  Of  course,  if  any  such  arrest  or 
trial  in  fact  ensued,  this  can  be  alleged  as  special  damage;  but  where 
such  consequences  are  impossible,  the  words  are  still  actionable.  Thus, 
to  call  a  man  "  a  returned  convict,"  or  otherwise  to  falsely  impute  that 
he  has  been  found  guilty  of  a  criminal  offence,  is  actionable  without 
proof  of  special  damage ;  for  it  is  quite  as  injurious  to  the  reputation  of 
the  plaintiff  to  say  that  he  has  in  fact  been  convicted  as  to  say  that  he 
will  be,  or  ought  to  be,  convicted. 

The  words  must  clearly  impute  a  crime  punishable  with  imprison- 
ment, although  they  need  not  state  the  charge  with  all  the  precision 
of  an  indictment.  If  merely  fraud,  dishonesty,  or  vice  be  imputed,  no 
action  lies  without  proof  of  special  damage.  And  even  where  words 
of  specific  import  are  employed  (such  as  "  thief  "  or  "  traitor  "),  still  no 
action  lies  if  the  defendant  can  satisfy  the  jury  that  they  were  not 
understood  to  impute  a  crime,  but  merely  as  general  terms  of  abuse,  and 
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as  meaning  no  more  than  "  rogue  "  or  "  scoundrel"  (Agne^u  v.  British  Legal 
Life  AssurciTice  Co.,  1906,  8  F.  422,  Ct.  of  Sess.).  But  if  the  bystanders 
reasonably  understand  the  words  as  definitely  charging  the  plaintiff  with 
the  commission  of  a  crime,  an  action  lies,  whatever  the  defendant  may 
or  may  not  have  intended. 

2.  Words  imputing  a  Contagions  Disease. — It  is  actionable  to  speak 
any  words  which  imply  that  the  plaintiff  is  now  suffering  from  leprosy, 
venereal  disease,  or  the  plague — but  not  small-pox.  To  state  merely 
that  he  has  had  such  a  disease  is  not  actionable. 

3.  Words  which  injure  the  plaintiff  in  his  office,  profession  or  trade  are 
actionable  without  proof  of  any  special  damage.  The  plaintiff  must 
hold  the  office  or  carry  on  the  profession  or  trade  at  the  time  the  words 
are  spoken ;  and  he  should  always  aver  this  in  his  pleading.  Sometimes 
this  fact  is  admitted  by  the  slander  itself,  and  then  no  evidence  need  be 
called  at  the  trial  in  proof  of  the  averment.  But  in  other  cases,  unless 
it  is  admitted  on  the  pleadings,  evidence  must  be  given  of  the  special 
character  in  which  the  plaintiff  sues.  As  a  rule,  it  is  sufficient  for 
plaintiff  to  show  that  he  was  acting  in  the  office,  or  actively  engaged  in 
the  profession  or  trade,  without  proving  any  appointment  thereto,  or 
producing  a  diploma  or  other  formal  qualification ;  but  see  Collins  v. 
Carnegie,  1834,  1  Ad.  &  E.  695 ;  and  Wakley  v.  Hcaley,  1849,  4  Ex.  Rep. 
53 ;  78  II.  K  776. 

But  not  all  words  spoken  to  the  disparagement  of  an  officer,  pro- 
fessional man  or  trader  will,  ipso  facto,  be  actionable  per  se.  Words,  to 
be  actionable  on  this  ground,  "must  touch  the  plaintiff  in  his  office, 
profession  or  trade ; "  that  is,  they  must  refer  to  the  plaintiffs  conduct 
in  that  office,  profession  or  trade,  and  be  such  as  will  prejudice  him 
therein.  His  special  office  or  profession  need  not  be  expressly  named 
or  referred  to,  if  the  charge  made  be  such  as  must  necessarily  affect  him 
in  it.  If  a  certain  degree  of  ability,  skill  or  training  be  essential  to  the 
due  conduct  of  the  plaintiffs  office  or  profession,  words  denying  his 
skill  and  ability,  or  disparaging  his  training,  are  actionable;  for  they 
imply  that  he  is  unfit  to  continue  therein.  But  words  which  merely 
charge  the  plaintiff  with  some  misconduct  outside  his  office,  or  not 
connected  with  his  special  profession  or  trade,  will  not  be  actionable. 
"  Every  authority  which  I  have  been  able  to  find,  either  shows  the  want 
of  some  general  requisite,  as  honesty,  capacity,  fidelity,  etc.,  or  connects 
the  imputation  with  the  plaintiffs  office,  trade  or  business  "  ( per  Bayley, 
B.,  in  Lumhy  v.  Allday,  1831,  I  Cronip.  &  J.,  at  pp.  305,  306;  35  R.  li. 
715,  cited  with  approval  by  Lord  Denman,  C.J.,  in  Ay  re  v.  Craven,  1834, 
2  Ad.  &  E.,  at  p.  8,  and  by  Lord  Herschell,  L.C.,  in  Alexander  v.  Jenkins, 
[1892]  1  Q.  B.,  at  p.  800). 

Offices,  Paid  and  Honorary. — ^The  distinction  between  an  office  of 
profit  and  an  office  which  is  purely  honorary,  must  be  carefully  observed. 
If  the  office-holder  be  paid  {i.e.  if  he  be  a  judge,  a  Government  inspector, 
or  a  beneficed  clergyman  of  the  Churcli  of  England),  an  action  lies 
without  proof  of  special  damage  for  any  words  which  impute  to  him — 

(i.)  Serious  misconduct  in  the  discharge  of  his  official  duties ; 

(ii.)  Any  misconduct  which,  if  proved  against  him,  would  be  ground 
for  depriving  him  of  his  office,  whether  such  misconduct  occur  in  the 
course  of  his  official  duties  or  not ; 

(iii.)  General  unfitness  or  incapacity  for  his  office,  such  as  want  of 
the  necessary  ability,  or  lack  of  the  necessary  knowledge  or  education 
{Booth  V.  Arnold,  [1895]  1  Q.  B.  571). 
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But  if  the  office  be  honorary  (i.e.  if  the  plaintiff  be  a  sheriff,  a  justice 
of  the  peace,  an  alderman,  town  councillor,  vestryman,  or  a  clergyman 
without  cure  of  souls),  then  an  action  lies  without  proof  of  special 
damage  in  the  cases  (i.)  and  (ii.),  but  not  in  the  third  case  (Alexander 
V.  Jenkins,  [1892]  1  Q.  B.  797). 

Professions. — So  words  concerning  any  member  of  the  learned  pro- 
fessions, such  as  a  medical  man,  barrister,  solicitor,  etc.,  are  actionable 
without  proof  of  special  damage,  if  they  impute  to  him  professional 
misconduct,  gross  carelessness  or  incompetency  in  the  discharge  of  his 
professional  duties,  or  the  lack  of  the  training  and  education  necessary 
to  entitle  him  to  practise.  But  it  is  otherwise  if  the  words  only  impute 
impropriety  in  some  matter  outside  his  professional  duty;  and  do  not 
suggest  that  he  is  unfit  to  carry  on  his  profession  in  a  proper  or  satis- 
factory manner  (Dockrcll  v.  Doiigall,  1899,  80  L.  T.  556 ;  Smith  v. 
Willoughhy,  1899,  15  T.  L.  E.  314;  Dmmcey  v.  Holloivay,  [1901]  2  K.  B. 
441 ;  but  see  A.  B.  v.  C.  D.,  1905,  7  F.  22,  Ct.  of  Sess.). 

Traders. — If  the  plaintiff  carries  on  any  trade  recognised  by  the  law, 
or  is  engaged  in  any  lawful  employment,  however  humble,  an  action  lies 
for  any  words  which  relate  to  such  trade  or  employment,  and  "  touch  " 
or  prejudice  the  plaintiff  therein  {Siieake  v.  Hughes,  [1904]  1  K.  B.  138). 
Any  imputation  on  the  solvency  of  a  merchant  or  tradesman,  any 
suggestion  that  he  is  or  has  been  in  pecuniary  difficulties,  is  actionable 
per  se.  So  is  any  imputation  on  the  competency  or  skill  of  anyone 
practising  an  art,  e.g.  an  engineer,  a  watchmaker,  or  a  dentist.  So  if  the 
defendant's  words  impvite  to  the  plaintiff  cheating,  dishonesty  and  fraud 
in  the  conduct  of  his  trade,  such  as  knowingly  selling  inferior  articles  as 
superior,  or  wilfully  adulterating  his  wares,  they  will  be  actionable  'per  se. 
Words  which  merely  impugn  the  value  of  the  goods  which  the  plaintiff^ 
sells  are  not  actionable  unless  they  fall  within  the  rules  relating  tO' 
actions  on  the  case  for  Words  Causing  Damage  ;  for  they  are  but  an 
attack  on  a  thing,  not  on  a  person.  But  an  attack  on  a  commodity  may 
sometimes  be  also  an  indirect  attack  upon  its  vendor;  e.g.  if  it  be 
insinuated  that  there  was  fraud  or  dishonesty  in  offering  it  for  sale. 

4.  Words  imputing  adultery  or  unchastity  to  any  ivoman  or  girl  were 
not  actionable  at  common  law.  This  was  frequently  denounced  as 
"  barbarous  "  by  learned  judges;  and  in  1891  Mr.  Milvain,  Q.C.,  brought 
in  a  bill,  which  is  now  known  as  the  Slander  of  Women  Act,  54  &  55 
Vict.  c.  51.  This  Act  provides  that  words  spoken  and  published  after 
August  5,  1891,  "which  impute  unchastity  or  adultery  to  any  woman 
or  girl  shall  not  require  special  damage  to  render  them  actionable. 
Provided  always,  that  in  any  action  for  words  spoken  and  made  action- 
able by  this  Act,  a  plaintiff*  shall  not  recover  more  costs  than  damages, 
unless  the  judge  shall  certify  that  there  was  reasonable  ground  for 
bringing  the  action." 

Words  imputing  that  a  man  has  been  guilty  of  adultery,  profligacy 
or  immoral  conduct  are  still  not  actionable,  unless  it  is  suggested  that 
such  misconduct  was  committed  by  the  plaintiff  in  the  course  of  his 
professional  duties,  or  under  colour  of  some  office  which  he  held. 

VI.  Construction  and  Certainty. 

Whether  the  words  complained  of  are  defamatory  or  not,  or  are 
actionable  or  not,  must  in  every  case  depend  on  the  meaning  which 
those  words  conveyed  to  those  who  read  or  heard  them.     Before  words 


DEFAMATION  469 

can  injure  anyone's  reputation  they  must  be  understood,  and  understood 
in  a  defamatory  sense.  The  defendant  may  have  meant  one  thing  and 
said  another ;  if  so,  the  law  will  seize  on  what  he  said,  and  disregard 
what  he  meant.  The  test  always  is.  What  meaning  did  the  words  in 
fact  convey  to  ordinary  people  who  construed  them  reasonably  ?  {Hunter 
V.  Ferguson  &  Co.,  1906,  8  F.  574,  Ct.  of  Sess.).  "The  sense  in 
which  tlie  generality  of  mankind  will  understand  such  words  is  now 
the  rule  of  construction"  {per  cur.  in  Harvian  v.  Delany,  1731,  Fitz-G. 
254),  In  construing  wills,  contracts,  defamatory  words.  Acts  of  Parlia- 
ment, and  indeed  all  other  documents,  the  first  and  foremost  rule  is 
this:  That  a  man  must  be  taken  to  mean  what  he  says.  The  words 
will  not  be  construed  according  to  the  secret  intent  of  the  writer ;  but 
according  to  the  meaning  which  such  words  convey  to  Englishmen  of 
ordinary  sense  and  capacity.  It  may  be  that  a  defamatory  meaning 
was  intended;  yet  if  no  third  person  detected  it,  no  injury  has  been 
done  to  the  plaintiff's  reputation,  and  no  action  lies.  It  may  be  that  no 
defamatory  meaning  was  intended,  yet  if  one  was  in  fact  conveyed,  the 
defendant  is  liable.  If  the  readers  or  hearers  could  tell  that  someone 
was  being  attacked,  but  had  no  clue  by  which  to  tell  who  was  meant, 
then  no  one's  reputation  is  injured,  and  the  plaintiff  cannot  recover 
{Fournet  v.  Pearson,  1897,  14 'T.  L  R.  82;  Sculfjrove  v.  Hole,  [1901] 
2  K.  B.  1).  It  is  not  enough  that  the  plaintiff  himself  knew  the 
meaning  of  the  words,  and  felt  their  hidden  sting.  "Words  are  not 
defamatory  unless  they  convey  to  some  third  person  a  definite  charge 
against  a  definite  individual.  There  must  be  a  clear  imputation  on 
some  person,  and  that  person  must  be  the  plaintiff. 

1.  Certainty  of  the  Imputation. — So  long  as  the  defendant's  words  are 
not  absolutely  imintelligible,  a  jury  can  judge  of  their  meaning  as  well 
as  anyone  else.  All  obscurity  will  disa})pear  under  the  severe  scrutiny 
which  the  words  will  receive  in  a  Court  of  law.  It  matters  not  whether 
the  defamatory  words  be  in  English,  or  in  any  other  language  that  is 
understood  in  England,  whether  they  ]ye  spelt  correctly  or  incorrectly, 
whether  the  phrase  l)e  grammatical  or  not,  whether  slang  terms  be 
em[)loyed,  or  the  most  refined  and  elegant  diction.  The  insinuation 
may  be  indirect,  and  the  allusion  obscure;  it  may  l>e  put  as  a  (piestion 
or  as  an  on  dit ;  it  may  be  disguised  in  a  riddle  or  in  liieroglyphics ;  the 
language  may  be  ironical,  figurative,  or  allegoriciil ;  still,  if  there  be  a 
meaning  in  the  words  at  all,  the  Court  will  find  it  out.  If  a  man  be 
compared  to  "  Judas,"  or  "  Ananias,"  or  to  "  the  impenitent  thief,"  every- 
one will  understand  the  allusion  (see  Hoarc  v.  Silverloek,  1848, 12  Q.  B.  624; 
Wood(jate  v.  Ridout,  1865,  4  F.  &  F,  202  ;  A^istrnlian  New-ymper  Co.,  Ltd., 
v.  Bennett,  [1894J  A.  C.  284;  and  Marks  v.  Samuel,  [1904]  2  K.  B.  287). 
In  cases  of  this  kind,  it  is  simply  a  question  for  the  jury  to  decide  what 
meaning  the  words  convey  to  readers  of  ordinary  intelligence.  And  they 
should  always  read  the  whole  letter  or  paragraph  before  deciding  that 
it  is  a  libel.  Tliey  should  have  regard  to  the  context.  If  in  one  part 
appears  something  to  the  plaintiffs  credit,  in  another  something  to  his 
discredit,  "the  bane"  and  "the  antidote"  should  be  taken  together; 
they  may  be  found  to  neutralise  each  other.  The  jury  should  not  dwell 
on  isolated  passages,  but  judge  of  the  publication  as  a  whole,  giving  its 
proper  weight  to  every  part.  Sometimes  tlie  sting  of  a  libel  will  be 
found  in  a  heading  or  catchword  prefixed  to  a  paragraph  otherwise 
unol>jectionable  (see  Boydell  v.  Joius,  18.S8,  4  Mee.  &  W.  446 ;  51  R.  R. 
676 ;  and  Leivis  v.  Cleirimt,  1820,  3  Barn.  &  Aid.  702 ;  22  R.  R.  530). 


470  DEFAMATION 

Sometimes  a  word  at  the  end  of  a  paragraph  may  alter  its  whole  mean- 
ing, as  in  Hunt  v.  Algar  and  Others,  1833,  6  Car.  &  P.  245.  In  other 
cases,  words  may  acquire  a  defamatory  meaning  from  the  position  in 
which  they  appear,  or  from  the  kind  of  newspaper  in  which  they  are 
published  (  Williams  v.  Smith,  1888,  22  Q.  B.  D.  134 ;  see  Black  List, 
Vol.  II.  p.  279).  Thus,  the  order  in  which  the  names  of  the  vocalists 
are  printed  on  the  programme  of  a  concert  conveys  a  meaning  in  the 
musical  world  {Russell  v.  Notcutt,  1896,  12  T.  L.  E.  195).  Placing  the 
wax  model  of  a  man  in  or  near  the  Chamber  of  Horrors  at  Madame 
Tussaud's  implies  a  defamatory  meaning  (Monson  v.  Tussauds,  Ltd., 
[1894]  1  Q.  B.  671).  So  in  1809  it  was  held  that  suspending  a  lighted 
lamp  before  a  house  in  the  daytime  conveyed  an  imputation  on  the 
owner  of  the  house  (Jefferies  v.  Duncomhc,  2  Camp.  3). 

In  short,  if  a  defamatory  imputation  be  in  fact  conveyed,  it  does  not 
matter  how  it  was  expressed.  It  may  be  hinted  or  implied,  suggested  by 
a  question  or  a  mere  adjective,  hidden  under  a  nickname,  or  couched  in 
some  ironical  phrase.  If  the  words  in  their  natural  and  obvious  meaning 
are  harmless,  still  a  further  question  may  arise :  Were  there  any  facts 
known  both  to  writer  and  reader  which  would  lead  the  latter  to  under- 
stand the  words  in  a  secondary  and  a  defamatory  sense  ?  This  is  a 
question  for  the  jury,  provided  there  be  any  evidence  to  go  to  them  of 
such  facts,  and  provided  also  it  is  reasonably  conceivable  that  such  facts 
if  proved,  would  have  induced  the  reader  so  to  understand  the  words. 
This  was  decided  in  the  leading  case  of  the  Capital  and  Counties  Ba7ik 
V.  Hent^j  &  Sons,  1880,  5  C.  P.  D.  514;  1882,  7  App.  Cas.  741.  See  also 
Frost  V.  London  Joint  Stock  Bank,  1906,  22  T.  L.  E.  760. 

2.  Certainty  as  to  the  Person  Defamed. — To  enable  a  particular  plain- 
tiff to  come  forward  and  bring  an  action,  not  only  must  the  charge  be 
definite,  but  it  must  be  clear  at  whom  it  is  aimed.  No  plaintiff  can  sue 
on  a  charge  which  is  levied  against  mankind  in  general.  Still  the 
plaintiff  need  not  be  named.  It  is  sufficient  if  the  reader  can  ascertain 
who  he  is.  He  may  be  referred  to  by  a  nickname,  or  merely  his  initials 
given.  As  Lord  Hardwicke  said  in  1742:  "All  the  libellers  of  the 
kingdom  know  now  that  printing  initial  letters  will  not  serve  the  turn, 
for  that  objection  has  been  long  got  over."  If  asterisks  be  put  instead  of 
his  name,  the  plaintiff  can  sue,  if  those  who  know  him  are  able  to  gather 
from  the  libel  that  he  is  the  person  meant.  And  he  can  call  his  friends 
and  acquaintances  as  witnesses  at  the  trial  to  state  how  they  understood 
the  words  at  the  time.  So  if  a  man  write,  "  I  have  seen  women  steal 
yarn  before,"  it  may  be  clear  from  the  context  that  what  he  really  means 
is  that  a  particular  woman  has  been  stealing  yarn  now  {Hart  v.  Coy, 
1872,  40  Indiana,  553).  Again,  words  which  at  first  sight  appear  only 
to  refer  to  A.  may  yet  be  also  defamatory  of  B.  Thus,  to  assert  that 
a  man  is  illegitimate  is  a  charge  of  adultery  or  unchastity  against  his 
mother. 

If  the  words  reflect  impartially  on  some  one  of  a  certain  number  or 
class,  and  there  is  nothing  to  show  which  one  is  meant,  no  action  lies. 
But  if  the  words  reflect  on  each  and  every  member  of  a  certain  body  or 
class,  then  each  or  all  can  sue.  Thus,  if  a  man  libels  A.'s  brother  or  A.'s 
partner,  and  A.  has  only  one  brother  or  only  one  partner,  that  brother 
or  partner  can  sue ;  but  if  the  words  were,  "  One  of  A.'s  brothers  is 
perjured,"  and  A.  has  several  brothers,  no  one  of  them  can  sue,  unless 
there  are  some  special  circumstances  to  show  to  which  one  the  words 
refer.    Still,  a  general  imputation  on  a  class  may  be  ground  for  an  action, 
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if  it  really  refers  solely  or  specially  to  some  particular  member  of  that 
class.  Thus,  where  a  newspaper  article  imputed  that  "  in  some  of  the 
Irish  factories  "  cruelties  were  practised  upon  the  workpeople,  and  the 
plaintiff's,  who  were  Irish  manufacturers,  claimed  damages,  alleging  that 
their  factory  was  meant,  the  jury  were  satisfied  from  the  evidence  called 
before  them  that  the  newspaper  was  referring  especially  to  the  plaintiffs' 
factory,  and  found  a  verdict  for  the  plaintiffs ;  and  the  House  of  Lords 
upheld  the  verdict  {Le  Fanu  v.  Malcolmson,  1848,  1  H.  L.  C.  637  ;  9  E.  R. 
910;  73E.  R  213). 

VII.  The  Innuendo. 

Whenever  it  is  not  obvious  from  the  words  themselves  who  is  the 
person  referred  to,  or  what  is  the  imputation  cast  upon  him,  the  plaintiff 
should  insert  in  his  pleading  an  averment  (which  is  called  an  innnendd) 
stating  what  he  understands  the  words  to  mean  and  to  whom  he  supposes 
them  to  refer.  Thus,  if  the  defendant  said  of  a  stockbroker,  "  he  is  a 
lame  duck,"  the  plaintiff  should  plead  that  he  was  a  stockbroker,  and 
that  "  the  defendant  falsely  and  maliciously  spoke  and  published  of  him 
the  words  'he  (meaning  the  plaintiff)  is  a  lame  duck,'  meaning  thereby 
that  the  plaintiff  had  not  fulfilled  his  contracts  in  respect  of  certain 
stocks  and  shares  which  he  had  bought  in  the  course  of  his  business  as 
a  stockbroker  "  {Morris  v.  Langdah,  1800,  2  Bos.  &  Pul.  284).  So,  when- 
ever the  words  are  primd  facie  innocent  or  primd  facie  meaningless,  the 
counsel  for  the  plaintiff  should  be  careful  to  plead  an  innuendo  in  his 
statement  of  claim,  to  bring  out  their  latent  meaning  (cp.  Cutler  v.  Cutler, 
1846,  10  J.  P.  169,  with  Jacobs  v.  Schmaltz,  1890,  62  L  T.  121 ;  6  T.  L.  R. 
155 ;  and  see  Blackleg,  Vol.  II.  p.  278).  Where  the  defendants  pub- 
lished in  their  newspaper,  in  the  list  of  "  births,"  that  Mrs.  M.  had  given 
birtli  to  twins,  it  was  held  that  this  publication — though  primd  facie 
innocent — was  libellous,  because  Mr.  and  Mrs.  M.  had  only  been  married 
one  month  (Morrison  v.  Ritchie  &  Co.,  1902,  4  F.  645,  Ct.  of  Sess.). 

But  the  innuendo  must  be  a  reasonable  one ;  it  must  be  in  accordance 
with  the  facts ;  it  must  not  introduce  new  matter,  nor  put  upon  the 
words  a  meaning  which  they  cannot  fairly  bear.  It  was  laid  down  as 
long  ago  as  1599  that  "as  an  innuendo  cannot  make  the  person  certain 
which  was  incertain  before,  so  an  innuendo  cannot  alter  the  matter  or 
sense  of  the  words  tliemselves  "  (James  v.  Ridlech,  4  Co.  Rep.  17^). 

It  is  always  for  the  judge  to  deteiinine  whether  the  words  used  are 
capable  of  the  meaning  which  is  alleged  in  the  innuendo.  If  the  judge 
thinks  the  words  are  incapable  of  that  meaning,  and  they  are  not 
actionable  in  themselves,  he  will  stop  the  case,  as  was  done  in  Mulli/jan 
v.  Cole,  1875,  L.  R.  10  Q.  B.  549.  If  the  judge  thinks  tlie  words  are 
reasonably  capable  of  the  meaning  alleged  in  the  innuendo,  then  it  is 
for  the  jury  to  determine  whether  the  words  did  in  fact  convey  that 
meaning  to  those  who  heard  or  read  them.  And  their  decision  on  this 
question  will  not  be  reversed  by  the  Court  of  Appeal,  unless  no  reason- 
able men  could  honestly  have  come  to  that  conclusion  (Metropolitan 
Rly.  Co.  V.  Wright,  1886, 11  App.  Cas.  152 ;  Beamuh  v.  Dairg  Supply  Co., 
Ltd.,  1897,  13  T.  L.  R.  484;  but  see  Nevill  v.  Fine  Art  and  General 
In^iram-e  Co.,  Ltd.,  [1897]  A.  C.  68). 

If  the  jury  find  that  the  words  did  in  fact  convey  that  meaning,  and 
the  words  in  that  meaning  are  actionable,  the  plaintiff  has  established  a 
primd  facie  case.     But  if  the  jury  find  that  the  words  did  not  in  fact 
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convey  that  meaning,  still  the  plaintiff  does  not  necessarily  fail ;  he  may 
abandon  his  innuendo  and  fall  back  upon  the  words  themselves,  and 
urge  that,  taken  in  their  natural  and  obvious  signification,  without  the 
alleged  meaning,  they  are  defamatory  and  actionable,  and  that,  there- 
fore, his  unproved  innuendo  may  be  rejected  as  surplusage  {Fisher  v. 
Nation  Newspaper  Co.,  [1901]  2  Ir.  R  465).  But  a  plaintiff  cannot  in 
the  middle  of  the  case  discard  the  innuendo  in  his  pleading,  and  start  a 
fresh  one  not  on  the  record ;  he  must  abide  by  the  construction  which 
he  has  put  upon  the  words  in  his  statement  of  claim,  or  else  rely  on 
their  natural  and  obvious  meaning  {Simmons  v.  Mitchell,  1880,  6  App. 
Cas.  156;  mid  v.  Tatnell,  1880,  29  W.  E.  172;  43  L.  T.  507).  If  the 
jury  negative  his  innuendo,  and  the  words  are  not  actionable  in  their 
natural  and  primary  sense,  judgment  must  pass  for  the  defendant 
{Bremridge  v.  Latimer,  1864,  12  W.  E.  878;  10  L.  T.  816). 

The  defendant  is  in  no  way  embarrassed  by  the  presence  of  the 
innuendo  in  the  statement  of  claim ;  in  fact,  it  is  an  advantage  to  him. 
He  can  either  deny  that  he  ever  spoke  or  wrote  the  words,  or  he  can 
admit  the  words,  but  deny  that  they  conveyed  that  meaning.  He  can 
pay  money  into  Court  for  the  words  which  he  admits  that  he  published, 
while  at  the  same  time  he  denies  the  meaning  assigned  to  them  by  the 
plaintiff.  He  can  also  assert  that  the  words  are  true,  either  with  or 
without  the  alleged  meaning;  that  is,  he  may  deny  that  the  plaintiff' 
puts  the  true  construction  on  his  words,  and  assert  that,  if  taken  in 
their  natural  and  ordinary  meaning,  his  words  will  be  found  to  be  true ; 
or  he  may  boldly  allege  that  the  words  are  true,  even  in  the  worst 
signification  that  can  be  put  upon  them  {Watkin  v.  Hall,  1868,  L.  E. 
3  Q.  B.  396 ;  the  law  is  otherwise  in  Ireland,  Ifort  v.  Beade,  1873,  Ir.  E. 
7  C.  L.  551).  But  a  defendant  may  not  put  a  meaning  of  his  own  on  the 
words,  and  say  that  in  that  sense  they  are  true ;  if  he  deny  that  the 
meaning  assigned  to  his  words  in  the  statement  of  claim  is  the  correct 
one,  he  must  be  content  to  leave  it  to  the  jury  at  the  trial  to  determine 
what  meaning  the  words  naturally  bear  {Bremridge  v.  Latimer,  1864,  12 
W.  E.  878;  10  L.  T.  816).  Nor  may  he  plead,  "'l  did  not  publish  the 
words  set  out  by  the  plaintiff;  but  I  did  publish  some  other  somewhat 
similar  words,  and  those  other  words  are  true  in  substance  and  in  fact " 
{Bassam  v.  Budge,  [1893]  1  Q.  B.  571).  If  the  defendant  pleads  simply 
that  the  words  are  true,  without  any  reference  to  the  innuendo,  he 
must  be  prepared  at  the  trial  to  prove  the  words  true  in  whatever 
sense  the  jury  may  think  it  right  to  put  upon  them  {Ford  v.  Bray, 
1894,  11  T.  L.  E.  32). 

VIII.  Ceiminal  Law  as  to  Libel. 

To  speak  defamatory  words  of  a  private  individual  may  be  an 
actionable  wrong,  but  it  is  no  crime.  To  write  and  publish  a  libel,  on 
the  other  hand,  is  a  crime.  The  reason  is,  that  a  libel  is  more  per- 
manent and  more  diffusive,  and  therefore  more  mischievous,  than  a 
slander ;  hence  a  criminal  remedy  is  deemed  necessary  in  addition  to 
the  civil  one.  The  two  remedies  are  distinct  and  independent.  The 
object  of  criminal  proceedings  is  to  punish  the  offender,  and  to  prevent 
any  repetition  of  the  offence ;  the  object  of  civil  proceedings  is  to  com- 
pensate the  person  injured  by  awarding  him  damages.  This  distinction 
runs  through  the  whole  of  the  criminal  law  of  libel. 

But  it  follows  from  this  statement  that  not  every  libel  on  which  a 
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civil  action  might  be  brought  is  ground  for  a  criminal  proceeding.  The 
State  is  interested  in  repressing  all  such  libels  as  are  calculated  to 
provoke  a  breach  of  the  peace,  or  which,  for  any  other  reason,  tend  to 
disturb  the  good  order  of  the  community  or  to  pervert  the  morals  of 
the  young  {e.g.  Blasphemy,  and  Obscene  and  Seditious  Libels).  But 
criminal  proceedings  should  not  be  taken  where  the  interests  of  the 
public  are  in  no  way  affected,  and  a  civil  action  for  damages  would 
answer  every  purpose  (1  Hawk.,  P.  C.  c.  28,  s,  3 ;  R.  pros.  Vallomhrosa 
V.  Labmichere,  1884,  12  Q.  B.  D.,  at  pp.  322,  323;  Wood  v.  Cox,  1888, 
4  T.  L.  K.,  at  p.  654). 

It  is  then  a  misdemeanor  at  common  law,  punishable  with  fine  and 
imprisonment,  to  write  and  publish  defamatory  words  of  any  living 
person,  or  to  exhibit  any  picture  or  effigy  defamatory  of  him,  provided 
the  publication  of  such  words,  or  the  exhibition  of  such  picture  or  effigy, 
is  calculated  to  cause  a  breach  of  the  peace.  The  attempt  to  publish 
such  words,  or  to  exhibit  such  picture  or  effigy,  is  also  a  crime.  A 
libel  on  a  thing  is  no  crime;  and  wherever  no  action  would  lie 
without  proof  of  special  damage,  no  indictment  or  information  can  be 
preferred. 

While,  then,  criminal  proceedings  will  not  lie  in  every  case  in  which 
a  civil  action  can  be  brought,  so,  on  the  other  hand,  the  criminal  remedy 
for  libel  is  in  some  cases  more  extensive  than  the  civil.  There  may  be 
many  libels,  the  circulation  of  which  would  be  a  danger  to  the  State, 
and  which  yet  might  afford  no  ground  for  an  action  for  damages.  Thus 
it  is  a  misdemeanor  to  libel  any  sect,  company,  or  class  of  men,  without 
mentioning  any  person  in  particular ;  provided  it  be  alleged  and  proved 
that  such  libel  tends  to  excite  the  hatred  of  the  people  against  all 
belonging  to  such  sect  or  class,  and  conduces  to  a  breach  of  the  peace 
(R  V.  Osborn,  1792,  2  Bam.  138, 166;  i?.  v.  Gathercole,  1838,  2  Lew.  C.  C. 
237 ;  and  see  R.  v.  Riuisdl  and  Another,  1905,  93  L  T.  407).  Again, 
criminal  proceedings  may  l)e  taken  if  the  defendant  has  published  a  lil)el 
on  a  dead  man,  provided  the  obvious  tendency  of  the  words  is  to  pro- 
voke his  family  to  a  breach  of  the  peace  {R.  v.  Topham,  1791,  4  T.  It. 
126;  2  II.  R.  .343;  R.  v.  WaHcr,  1799,  3  Esp.  21;  6  R.  R.  808;  but  see 
R.  V.  Ensoi',  1887,  3  T.  L.  R.  366).  In  neither  of  these  cases  would 
a  civil  action  lie,  for  want  of  a  proper  plaintiff  {Luckiimsey  Roicji 
V.  Hurhan  Nurserj  arid  Others,  1881,  I.  L.  R.  5  Bombay,  580;  Broom 
V.  Ritchie,  1905,  6  F.  942,  Ct.  of  Sess.). 

The  same  distinction  between  the  oliject  of  civil  and  the  object  of 
criminal  ])roceedings  explains  tlie  difference  l^etween  tlie  civil  and 
criminal  law  as  to  publication.  In  civil  actions  for  damages,  the 
plaintiff  must  prove  a  publication  to  some  third  person ;  as,  without 
that,  there  is  no  injury  done  to  his  reputation,  and  nothing  therefore 
for  which  he  can  claim  compensation.  But  it  does  not  matter  to 
the  State  whether  a  plaintiff  is  entitled  to  damages  or  not.  If  the 
defendant's  act  is  calculated  to  lead  to  a  breach  of  the  peace,  it  must  Ijc 
stopped.  And  a  libel  published  only  to  the  person  whom  it  defames 
endangers  the  peace  and  good  order  of  society,  just  as  much  as  one 
addressed  to  a  third  person — indeed,  it  is  probably  more  dangerous. 
Hence  in  criminal  proceedings  it  is  sufficient  for  the  prosecutor  to 
prove  a  publication  to  himself  alone  (see  R.  v.  Adams,  1888,  22  Q.  B.  D. 
66).  It  is  not  necessary  for  him  to  show  that  his  reputation  has  been 
injured ;  for  he  is  not  claiming  any  compensation  for  himself,  but  only 
seeking  to  promote  the  interests  of  the  public. 
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For  the  same  reason  it  is  no  answer  to  criminal  proceedings  for  the 
defendant  to  prove  that  his  words  are  hterally  true ;  he  must  go  further, 
and  show  that  it  was  for  the  public  benefit  that  such  words  should  be 
publislied ;  otherwise  there  is  no  countervailing  advantage  to  compensate 
the  public  for  the  risk  of  a  breach  of  the  peace.  Indeed,  at  common  law 
the  defendant  was  not  allowed  in  any  case  to  prove  in  a  criminal  trial 
that  his  words  were  true.  It  was  a  complete  answer  to  a  claim  for 
damages,  but  it  was  no  defence  to  a  prosecution ;  for  it  was  thought  that 
the  very  fact  that  his  words  were  true  would  render  it  more  probable 
that  a  breach  of  the  peace  would  follow  the  publication.  This  is  what  is 
meant  by  the  old  maxim,  "  The  greater  the  truth  the  greater  the  libel." 
That  maxim  never  applied  to  civil  proceedings  for  damages ;  if  the  charge 
made  by  the  defendant  was  true,  the  plaintiff  never  could  recover  any 
damages.  But  in  criminal  proceedings,  until  the  year  1843,  the  fact 
that  the  words  were  true  was  regarded  as  wholly  irrelevant.  No 
evidence  of  that  kind  was  admissible  ;  the  attempt  to  give  such  evidence 
was  regarded  as  an  aggravation  of  the  original  offence.  Still,  there  are 
many  occasions  on  which  it  is  desirable  that  the  whole  truth  should  be 
made  known,  and  to  this  extent  the  law  has  been  altered  by  sec.  6  of 
Lord  Campbell's  Act,  184.3.  To  any  indictment  for  a  libel  on  a  private 
individual,  the  defendant  is  now  allowed  to  plead  that  his  words  are 
true,  provided  he  adds  that  it  was  for  the  public  benefit  that  his  words 
should  have  been  published.  But  it  still  remains  the  law  in  all  cases  of 
blasphemous  or  seditious  libel,  that  no  evidence  whatever  of  the  truth 
of  the  words  will  be  received  (B.  v.  M'Hugh,  [1901]  2  Ir.  K.  569). 

Other  instances  were  discovered  in  which  the  criminal  law  pressed 
on  individuals  who  were  really  innocent  with  a  severity  greater  than 
the  interests  of  the  public  required.  Thus  it  was  the  rule  in  both  civil 
and  criminal  proceedings — and  a  good  and  wholesome  rule — that  a 
master  is  liable  for  all  acts  of  his  servant  done  in  the  ordinary  course 
of  that  servant's  employment  and  in  pursuance  of  the  master's  orders, 
expressed  or  implied.  This  rule  pressed  very  hardly  on  the  proprietor 
of  a  newspaper.  He  was  not  only  liable  in  damages,  but  he  was  also 
criminally  liable,  if  his  editor  permitted  a  libel  to  appear  in  the  paper, 
although  he  himself  had  never  seen  it  {R.  v.  Walter,  1799,  3  Esp.  21 ;  6 
R  E.  808).  Hence  Lord  Campbell  inserted  in  his  Act  a  clause  (now  s.  7) 
which  enables  any  defendant,  whose  servants  or  agents  have  published 
a  libel  without  any  express  instructions  from  him,  to  prove  that  such 
publication  was  made  without  his  authority,  consent,  or  knowledge,  and 
did  not  arise  from  want  of  due  care  or  caution  on  his  part.  Such  proof 
is  now  an  answer  to  an  indictment,  although  it  is  still  no  defence  to 
a  claim  for  damages  (see  B.  v.  IlolbrooJc,  1877,  3  Q.  B.  D.  60 ;  1878, 
4  Q.  B.  D.  42). 

Various  statutes  have  from  time  to  time  been  passed  in  aid  of  the 
common  law.  Thus,  by  sec.  3  of  Lord  Campbell's  Act,  6  &  7  Vict.  c. 
96,  it  is  a  misdemeanor  to  publish,  or  threaten  to  publish,  any  libel 
upon  any  other  person,  or  to  threaten  to  print  or  publish,  or  propose  to 
abstain  from  printing  or  publishing,  or  to  offer  to  prevent  the  printing 
or  publishing  of,  any  matter  or  thing  touching  another,  with  intent  to 
extort  money  or  gain,  or  to  procure  for  anyone  any  appointment  or  office 
of  profit.  The  offender  may  be  sentenced  to  imprisonment  for  any  term 
not  exceeding  three  years,  either  with  or  without  hard  labour.  A 
corporation  is  not  a  "  person  "  within  the  meaning  of  this  section  (B.  v. 
M'Zaughlin,  1850,  14  J.  P.  291). 
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By  sec.  4  of  the  same  Act,  it  is  a  misdemeanor  to  maliciously 
publish  any  defamatory  libel  knowing  the  same  to  be  false ;  the  punish- 
ment may  be  fine  or  imprisonment,  or  both,  such  imprisonment  not  to 
exceed  two  years. 

By  sec.  5  of  the  same  Act,  it  is  a  misdemeanor  to  maliciously 
publish  any  defamatory  libel ;  the  punishment  may  be  fine  or  imprison- 
ment, or  both,  such  imprisonment  not  to  exceed  one  year.  This  section 
does  not  create  any  new  offence,  or  attempt  to  define  any  existing 
offence ;  it  merely  fixes  the  punishment  to  be  awarded  for  tlie  existing 
common-law  misdemeanor  of  maliciously  publishing  a  libel  {B.  v. 
Mumlow,  [1895]  1  Q.  B.  758). 

By  sec.  44  of  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  it  is  a  felony 
for  anyone  knowing  the  contents  thereof,  to  send,  deliver,  or  utter,  or 
cause  to  be  received,  any  letter  or  writing,  demanding  of  any  person, 
with  menaces,  and  without  any  reasonable  or  probable  cause,  any 
property  or  money.  Such  menace  need  not  necessarily  be  either  a 
threat  of  injury  to  the  person  or  property  of  the  prosecutor,  or  a  threat 
to  accuse  him  of  a  crime;  a  threat  to  accuse  him  of  immorality  or 
misconduct  may  be  sufficient  (B.  v.  Tovilinson,  [1895]  1  Q.  B.  706). 

By  sees.  46  and  47  of  the  same  Act,  it  is  a  felony  to  accuse,  or 
threaten  to  accuse,  another  of  any  infamous  crime,  whether  by  letter  or 
otherwise,  with  intent  to  extort  money  or  gain.  As  to  the  meaning  of 
the  term  "  infamous  crime  "  in  these  sections,  see  the  decision  of  Wills,  J., 
in  a.  V.  Gilgannon,  1899,  63  J.  P.  457.  The  offender  may  be  sentenced 
to  penal  servitude  for  life,  or  for  any  tenn  not  less  than  five  years,  or  to 
imprisonment  with  or  without  hard  lalx)ur  for  any  term  not  exceeding 
two  years  (see  R.  v.  Redman,  1865,  L  R.  1  C.  C.  R.  12;  R.  v.  Ward, 
1864,  10  Cox  C.  C.  42). 

As  to  defamation  of  parliamentary  candidates,  see  Illegal  Practices. 

In  recent  years  provisions  have  also  been  made  in  favour  of  news- 
papers. 

By  sec.  8  of  the  Law  of  Liliel  Amendment  Act,  1888 — 

No  criminal  prosecution  shall  be  commenced  against  any  proprietor, 
pubh'sher,  editor,  or  any  person  responsible  for  the  publication  of  a  news- 
paper, for  any  libel  published  therein,  without  the  order  of  a  judge  at 
chambers  being  first  had  and  obtained.  Such  application  shall  be  made 
on  notice  to  the  person  accused,  who  shall  have  an  opportunity  of  being 
heard  against  such  application. 

It  is  found  in  practice  somewhat  difficult  to  obtain  an  order  from 
a  judge  at  cliambers  under  this  section.  No  order  will  be  made  where 
a  civil  action  will  meet  the  requirements  of  the  case,  even  though  the 
libel  be  a  serious  one.  No  appeal  lies  from  the  decision  of  a  judge  at 
chambers  under  this  section,  allowing  a  criminal  prosecution  to  be 
commenced  against  a  newspaper  for  a  libel  published  in  it  {Ex  parte 
Pulh'ook,  [1892]  1  Q.  B.  86).  And  it  would  seem  to  follow  from  the 
judgments  in  this  case  that  no  appeal  would  lie  in  the  converse  case  also, 
where  leave  to  prosecute  has  been  refused. 

By  sec.  4  of  the  Newspaper  Libel  and  Registration  Act  of  1881 — 

A  Court  of  Summary  Jurisdiction,  upon  the  hearing  of  a  charge  against  a 
proprietor,  publisher,  or  editor,  or  any  person  responsible  for  the  publication 
of  a  newspaper,  for  a  libel  published  therein,  may  receive  evidence  as  to  the 
publication  being  for  the  public  benefit,  and  as  to  the  matters  charged  in  the 
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libel  being  true,  and  as  to  the  report  being  fair  and  accurate,  and  published 
without  malice,  and  as  to  any  matter  which  under  this  or  any  other  Act,  or 
otherwise,  might  be  given  in  evidence  by  way  of  defence  by  the  person 
charged  on  his  trial  on  indictment;  and  the  Court,  if  of  opinion, after  hearing 
such  evidence,  that  there  is  a  strong  or  probable  presumption  that  the  jury 
on  the  trial  would  acquit  the  person  charged,  may  dismiss  the  case. 

This  section  was  passed  in  consequence  of  the  decision  in  B.  v.  *SVr 
Robert  Garden,  1879,  5  Q.  B.  D,  1,  where  it  was  held  that  a  magistrate 
before  whom  a  writer  is  charged  with  an  offence  against  sec.  5  of  the 
6  &  7  Vict.  c.  96  (Lord  Campbell's  Act)  had  no  jurisdiction  to  receive 
and  record  evidence  of  the  truth  of  the  libel. 

If  the  magistrate  decide  to  dismiss  the  case,  the  prosecutor  may  still, 
under  sec.  2  of  the  Vexatious  Indictments  Act,  22  &  23  Vict.  c.  17, 
which  is  made  applicable  to  every  libel  by  sec.  6  of  the  Act  of  1881, 
require  the  magistrate  to  bind  him  over  to  prosecute,  and  the  magistrate 
thereupon  is  bound  to  take  the  prosecutor's  recognisance  and  forward  the 
depositions  to  the  Court  to  which  the  indictment  will  be  preferred.  If, 
however,  the  magistrate  does  not  see  his  way  to  dismissing  the  case,  l)ut 
yet  considers  that  "  the  libel  is  of  a  trivial  character,"  the  defendant  may 
still  escape  the  expense  and  vexation  of  a  prolonged  trial  at  the  Assizes 
or  the  Central  Criminal  Court ;  the  magistrate  will  ask  him,  "  Do  you 
desire  to  be  tried  by  a  jury,  or  do  you  consent  to  the  case  being  dealt 
with  summarily  ? "  If  the  defendant  consents,  the  magistrate  may  then, 
under  sec.  5  of  the  Act  of  1881,  summarily  convict  him  and  adjudge  him 
to  pay  a  fine  not  exceeding  fifty  pounds. 

But  note  that  all  these  sections  are  confined  to  the  "  proprietor, 
publisher,  editor,  or  any  person  responsible  for  the  publication  of  a 
newspaper."  The  printer  is  probably  included  in  these  words;  but 
the  actual  composer  of  the  libel  certainly  is  not.  No  protection  is 
afforded  by  these  provisions  to  the  ivriter  of  any  libel,  although  he  may 
be  a  regular  reporter  or  article  writer  on  the  staff  of  a  newspaper.  No 
leave  of  any  judge  is  necessary  to  prosecute  him,  and  he  will  still  be 
bound  by  the  former  procedure,  and  must  be  committed  for  trial  in  the 
usual  way. 

Criminal  Information. — Besides  the  remedy  by  indictment,  a  person 
libelled  can  in  some  cases  proceed  by  way  of  criminal  information.  Why 
there  should  be  two  criminal  remedies  for  libel  is  not  clear.  Formerly 
criminal  informations  were  granted  very  readily.  But  now,  since  the 
decision  of  the  Court  in  B.  iv^os.  VaUomhrosa  v,  Lahonclicre,  1884,  12 
Q.  B.  D.  320,  it  is  difficult  to  obtain  leave  to  proceed  by  this  method. 
Such  a  special  relief  is  granted  only  to  high  officers  of  State,  judges  and 
other  persons  who  are  discharging  public  duties  imposed  iipon  them  by 
statute.  Thus  in  B.  v.  Bussell  and  Another,  1905,  93  L.  T,  407,  an 
information  was  granted  where  a  libel  imputed  improper  motives  to  a 
committee  of  justices  appointed  under  the  Licensing  Act,  1904,  to  assess 
the  amount  of  compensation  to  be  levied  upon  existing  licensed  houses 
on  the  extinction  of  other  licensed  houses.  But  private  persons  are  left 
to  their  ordinary  remedies  by  indictment  or  action.  As  to  costs  of 
criminaF  information,  see  Costs,  Vol.  IV.,  p.  103. 

{^Authorities. — Odgers  on  Libel  and  Slander,  4th  ed. ;  Folkard  on  Libel 
and  Slander,  6th  ed. ;  Eraser  on  lAbel  and  Slander,  3rd  ed.] 

Default  (in  proceedings  in  the  High  Court). 

• — The  word  "  default "  in  relation  to  proceedings  in  the  High  Court 
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is  generally  used  to  signify  the  failure  of  one  party  or  the  other  to  take 
some  step  in  the  action  at  the  proper  time,  whereby  the  party  so  failing 
becomes  liable  to  certain  consequences.  Formerly  the  meaning  of  the 
word  appears  to  have  been  restricted  to  non-appearance  in  Court  (Co. 
Litt.  2595),  but  it  has  of  late  been  used  with  a  wider  significance.  Its 
meaning,  however,  is  still  restricted  to  a  failure  or  non-compliance, 
which  entails  consequences  on  the  defaulting  party.  Thus  a  plaintiff 
is  in  default  if  he  fails  to  deliver  his  statement  of  claim  within  the  time 
limited,  and  the  defendant  may  thereupon  apply  to  have  the  action 
dismissed  ;  but  if  a  plaintiff  served  with  a  defence  fails  to  deliver  a 
reply  within  the  time  allowed  for  that  purpose  by  the  order  for  direc- 
tions, he  is  not  therefore  in  default,  but  is  deemed  to  have  denied  and 
put  in  issue  all  the  material  statements  of  fact  in  the  pleading  last 
delivered  (li.  S.  C,  Order  27,  r.  13).  Default,  therefore,  in  proceedings 
in  the  High  Court  can  only  be  considered  in  conjunction  with  its  result- 
ing consequences. 

Defavit  of  Appearatice  {by  Dcfeiulant). — lu  all  actions,  the  first  and 
most  important  step  after  the  issue  and  service  of  the  writ  or  summons 
is  the  appearance  of  the  defendant.  Formerly,  both  in  the  Courts  of 
Chancery  and  Common  Law,  a  defendant  who  failed  to  appear  was 
treated  as  guilty  of  contempt,  and  was  liable  to  arrest  for  the  purpose 
of  compelling  him  to  appear.  This  process  was  abolished  in  1852 
(Connnon  Law  Procedure  Act,  1852,  s.  26 ;  Chancery  Consolidated 
Orders,  Order  9,  r.  2),  and  with  its  alx)lition  the  attitude  of  the  Court 
towards  the  defaulting  party  underwent  a  complete  change.  Since  that 
time  such  default  has  been  accepted  in  principle  as  an  admission  by  the 
defendant  of  the  plaintiffs  claim,  and  the  whole  tendency  of  successive 
codes  of  Hules  of  Court  has  been  to  render  procedure  more  and  more 
sunmiary  in  its  operation,  so  far  as  regards  judgment  in  favour  of  the 
plaintiH"  on  his  claim,  where  the  defendant  has  failed  to  appear  and 
defend. 

In  order  to  obtain  judgment  against  a  defendant  in  default  of  appear- 
ance, a  plaintiff  suing  by  writ  is  put  to  the  preliminary  necessity  of 
proving  by  affidavit  that  the  writ  of  summons  was  duly  served  (Order 
1'.),  r.  2).  The  next  step  depends  upon  the  nature  of  the  action.  If  the 
claim  is  for  a  liquidated  demand  (see  Liquidated  Demand;  Special 
Indorsement,  III.),  whether  specially  indorsed  or  otherwise;  or  for 
pecuniary  damages  only;  or  for  detention  of  goods  with  or  without  a 
claim  for  pecuniary  damages ;  or  for  some  or  all  of  these  claims  com- 
bined ;  or  for  recovery  of  land,  whether  specially  indorsed  or  otlierwise 
(see  Special  Indorsement,  IV.),  with  or  without  mesne  profits,  arrears 
of  rent,  and  damages  for  breach  of  the  contract  under  which  the  pre- 
mises are  held,  or  for  injury  to  the  same,  judgment  is  entered  at  the 
judgment  department  without  any  order  on  proof  of  service  of  the  writ, 
and  of  non-appearance  by  the  defendant  (Order  13,  rr.  3,  5,  7,  and  8). 
If  there  are  several  defendants,  and  one  or  some  of  them  are  in  default, 
jiulgnient  may  be  taken  against  those  in  default  without  prejudice  to 
the  plaintiffs  right  to  proceed  with  the  action  against  the  others  (Order 
13,  rr.  4,  6) ;  but  in  an  action  for  recovery  of  land  the  judgment  cannot 
be  executed  by  writ  of  possession  until  all  the  defendants  have  been 
made  liable  to  judgment. 

In  the  case  of  claims  for  damages,  or  mesne  profits,  the  judgment  is 
interlocutory  for  damages  to  be  assessed. 

If  the  defendants,  or  any  of  them,  are  infants  or  persons  of  unsound 
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mind,  for  whom  no  committee  has  been  appointed,  and  such  defendants 
make  default  in  appearance,  the  plaintiff  cannot  take  judgment  in  default 
against  them  until  he  has  first  applied  for  an  order  appointing  a  guar- 
dian ad  litem,  by  whom  they  may  appear  and  defend  (Order  13,  r,  1). 

Where  the  writ  claims  an  account,  or  the  claim  indorsed  involves 
taking  an  account,  the  plaintiff  must  apply  by  summons  under  Order  15 
for  an  order  for  the  account  to  be  taken.  Where  in  an  action  in  the 
Chancery  Division  the  writ  was  indorsed  for  an  account  and  foreclosure 
under  a  mortgage,  and  for  a  specific  sum  due  on  a  covenant,  final  judg- 
ment under  Order  13,  r.  3,  was  ordered  on  motion,  but  an  order  for 
foreclosure  and  an  account  under  Order  15  was  refused  {Bissett  v.  Jones, 
1886,  32  Ch.  D.  635).  This  was,  however,  a  decision  on  the  particular 
circumstances  of  the  case,  and  the  general  rule  of  practice  remains  that 
where  an  account  is  claimed,  and  default  of  appearance  is  made,  an 
order  for  the  account  must  be  applied  for  under  Order  15,  before  judg- 
ment can  be  given,  without  order,  on  any  other  part  of  the  claim.  And 
this  applies  also  to  a  claim  for  an  injunction  joined  with  a  claim  for 
damages,  or  to  any  other  claim  so  joined  which  is  not  within  Order  13, 
rr.  3-9.  The  practice  is  to  regard  those  rules  as  an  exclusive  code  of  all 
the  claims  on  which  judgment  in  defavdt  of  appearance  can  be  entered 
as  of  course,  and  to  consider  the  addition  of  any  claim  not  therein  com- 
prised as  removing  the  case  from  the  operation  of  those  rules.  This 
exclusive  application  of  default  rules  is  as  old  as  the  practice  of  enter- 
ing judgment  in  default,  and  serves  the  necessary  purpose  of  preventing 
judgment  being  taken  for  part  of  a  claim  while  the  other  part  remains 
undetermined. 

Where  default  of  appearance  is  made  to  a  writ,  the  indorsement  of 
which  contains  a  claim  not  included  in  Order  13,  rr.  3-9,  and  not  within 
Order  3,  r.  8,  and  Order  15,  r.  1  (claiming  an  account),  a  special  mode  of 
procedure  in  default  is  provided  by  Order  13,  r.  12,  and  Order  27,  r.  11. 
On  default  of  appearance  being  made,  the  plaintiff  is  first  bound  to  file 
a  statement  of  claim  in  default,  and  to  wait  ten  days  before  moving 
for  judgment.  There  is  no  power  to  dispense  with  this  service  of  a 
statement  of  claim.  Even  where  there  are  other  defendants  who 
have  appeared,  against  whom  the  action  has  been  ordered  by  order  for 
directions  to  proceed  to  trial  without  pleadings,  the  Court  has  no  power 
to  give  any  directions  under  Order  30  affecting  a  defendant  in  default 
of  appearance,  as  that  Order  only  applies  after  appearance  (see  Direc- 
tions, Summons  foe),  and  therefore  the  only  course  open  to  the  plaintiff 
in  such  a  case  is  to  follow  Order  13,  r.  12,  and  serve  a  statement  of 
claim  by  filing  it  in  default  {Greene  v.  St.  John's  Mansions,  1900, 
W.  K  9;  Be  Norman,  1900,  W.  K  159).  If  the  defendant  does  not 
deliver  a  defence  within  ten  days  (Order  21,  r.  8)  he  places  himself  in 
default  of  defence,  and  the  plaintiffs  course  is  as  stated  in  the  following 
remarks. 

Default  of  Defence. — In  the  case  of  all  the  claims  mentioned  in  the 
preceding  note  on  Default  of  Appearance  as  being  within  Order  13, 
rr.  3-9,  if  the  defendant  appears  but  does  not  within  the  time  allowed 
for  that  purpose  deliver  any  defence,  the  plaintiff  may  obtain  judgment 
without  order  in  the  same  manner  as  there  indicated,  with  the  exception 
that  no  evidence  of  service  of  the  writ  is  required,  the  defendant  having 
admitted  service  by  entering  his  appearance  (Order  27,  rr.  2-9). 

If,  however,  the  claim  is  of  such  a  kind  as  to  be  outside  the  scope 
of  the  rules  mentioned — that  is  to  say,  one  which  cannot  be  made  the 
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subject  of  special  indorsement  under  Order  3,  r.  6,  and  which  travels 
beyond  a  mere  claim  for  a  liquidated  sum,  or  damages,  or  recovery  of 
land — the  plaintiff'  cannot  obtain  judgment  in  default  without  applica- 
tion to  the  Court.  If  there  has  been  no  appearance  he  must,  as  above 
stated,  file  a  statement  of  claim  in  default  against  the  defendant,  and, 
counting  such  filing  as  service  on  the  defendant,  must  wait  until  the 
time  for  defence  has  expired.  If  no  defence  is  then  delivered,  he  must 
set  down  the  action  on  motion  for  judgment,  serving  the  notice  of  motion 
by  filing  it  in  default.  If  the  defendant  has  appeared  and  failed  to 
deliver  a  defence  after  being  ordered  to  do  so  by  order  for  directions, 
the  plaintiff"  must  serve  notice  of  motion  for  judgment  at  the  defendant's 
address  for  service,  and  set  down  the  action  accordingly.  In  either  case, 
on  the  hearing  of  such  motion,  "  such  judgment  shall  be  given  as  upon 
the  statement  of  claim  the  Court  or  a  judge  shall  consider  the  plaintiff" 
to  be  entitled  to  "  (Order  27,  r.  11). 

Where  the  plaintiff  fails  to  deliver  a  reply  to  the  defendant's  counter- 
claim pursuant  to  an  order  for  directions  (see  Order  23,  r.  1),  judgment 
can  only  be  obtained  on  motion  for  judgment,  even  though  the  claim  be 
for  a  liquidated  demand  {Higgins  v.  ScMt,  1888,  21  Q.  B.  D.  10;  Jones  v. 
Macaulay,  [1891]  1  Q.  B.  221^  C.  A.).  This  right  of  a  defendant  to  move 
for  judgment  in  default  of  reply  to  his  counter-claim  is  not  affected 
by  the  termination  of  the  plaintiff"8  action,  by  dismissal  or  otherwise 
{Roberts  v.  Booth,  [1893]  1  Ch.  52). 

Default  by  Third  Party. — A  person  not  a  party  to  the  action  who  is 
served  with  notice  claiming  contribution  or  indemnity  under  Order  16, 
r.  48,  is  bound  to  appear  thereto  within  eight  days.  In  default  of  his 
so  doing  he  is  deemed  to  admit  the  validity  of  any  judgment  obtained 
against  tlie  defendant  who  has  served  him  with  such  notice.  If  the 
plaintiff  in  the  action  obtains  judgment  by  default  against  the  defendant, 
such  defendant  may,  after  satisfying  the  plaintiff"'s  judgment,  take  judg- 
ment in  default  against  the  third  party  for  the  indemnity  or  contribution 
claimed,  including  the  plaintiff's  costs,  if  claimed  in  the  notice  and 
recovered  by  the  plaintiff's  judgment,  but  without  defendant's  costs  of 
obtaining  judgment  against  the  third  party,  which  cannot  Ije  recovered 
in  default  of  appearance  (Order  16,  r.  50). 

If  a  third  party  enters  appearance,  and  an  order  under  Order  30  is 
made  for  delivery  by  him  of  a  defence,  and  he  fails  to  deliver  such 
defence,  the  defendant  may  apply  by  summons  for  an  order  for  judgment 
against  the  third  party. 

Default  by  Person  served  loith  Notice  of  Jwlgment. — Where  a  person 
interested  in  an  action  for  administration  of  an  estate,  or  execution  of  a 
trust,  or  partition  or  sale  is  served  with  notice  of  judgment,  and  fails  to 
appear  within  the  time  limited,  the  plaintiff  may,  on  proof  of  service, 
obtain  a  certificate  thereof,  and  may  proceed  with  the  judgment,  serving 
all  necessary  documents  on  such  person  by  filing  them  in  default  under 
Order  67,  r.  4 ;  and  such  person  will  be  held  bound  by  the  proceedings 
(Order  16,  rr.  40-44). 

Defmdt  by  Plaintiff. — If  a  plaintiff  has  been  ordered  under  Order  30 
(Directions),  or  under  Order  18a  (Trial  without  Pleadings),  or  under 
Order  14,  r.  8  (Summary  Judgment),  to  deliver  a  statement  of  claitu  and 
fails  to  do  so,  the  defendant  may  apply  by  summons  for  an  order  to 
dismiss  the  action  (Order  27,  r.  1).  And  where  an  order  for  particulars 
is  made  against  a  plaintiff",  it  frequently  contains  a  clause  fixing  the 
time  for  delivery  of  particulars,  and  ordering  the  action  to  be  dismissed 
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if  default  is  made.  Such  an  order  is  valid  {Davey  v.  Bcntinck,  [1893] 
1  Q.  B.  185,  C.  A.),  and  is  automatic  in  its  effect,  and  on  default  being- 
made  the  action  stands  dismissed  without  further  order  {Whistler  v. 
Hancock,  1878,  3  Q.  B.  D.  83  ;  Script  Phonography  v.  Gregg,  1890,  59  L.  J. 
Ch.  406).  But  though  the  Court  cannot,  after  the  action  is  gone,  enter- 
tain an  application  to  extend  the  time  for  taking  a  step  in  the  action,  it 
has  jurisdiction  to  enlarge  the  time  for  appealing  against  the  order  to 
dismiss.  And  after  the  time  for  appealing  has  been  extended,  there  is 
power  to  enlarge  the  time  fixed  by  the  conditional  order  to  dismiss 
{Carter  v.  StnUs,  1881,  6  Q.  B.  D.  116,  C.  A.;  Burke  v.  Booney,  1879, 
4  C.  P.  D.  226). 

If  the  plaintiff  fails  to  issue  a  summons  for  directions,  or  to  give 
notice  of  trial,  within  the  time  limited,  the  defendant  may  apply  for  an 
order  to  dismiss  the  action  (Order  30,  r.  8 ;  Order  36,  r.  12). 

An  order  to  dismiss  the  action  for  any  of  the  defaults  above  men- 
tioned is  not  final  in  the  sense  that  it  can  be  pleaded  in  bar  to  fresh 
proceedings  {In  re  Orrell  Colliery,  etc.,  Co.,  1879,  12  Ch.  D.  681);  but  if 
the  action  comes  on  for  trial  and  the  plaintiff  does  not  appear,  the 
defendant  is  entitled  to  a  judgment  of  dismissal,  which  is  equivalent  to 
dismissal  on  the  merits  {Armour  v.  Bate,  [1891]  2  Q.  B.  231 ;  In  re 
Orrell  Colliery,  etc.,  Co.,  supra ;  and  see  the  terms  of  Order  36,  r.  12), 

As  to  Default  in  giving  Discovery,  see  Discovery. 

Default  of  Solicitor. — A  solicitor  who  is  served  with  an  order  for 
discovery  on  behalf  of  his  client,  and  who  neglects  without  reasonable 
excuse  to  give  notice  thereof  to  his  client,  is  liable  to  attachment 
(Order  31,  r.  23).  And  a  solicitor  who  gives  a  written  undertaking  to 
appear,  or,  in  an  Admiralty  action  in  rem,  to  put  in  bail  or  pay  money 
into  Court  in  lieu  of  bail,  and  fails  to  do  so,  is  liable  to  attachment 
(Order  12,  r.  18).  In  the  King's  Bench  Division,  however,  it  is  not  the 
practice  of  the  judges  to  grant  an  attachment  under  tliis  rule  until 
an  order  has  been  made  on  a  summons  to  show  cause  why  the  solicitor 
should  not  comply  with  his  undertaking,  and  such  order  has  been 
disobeyed. 

Non-compliance  with  a  Judgment  or  Order. — The  various  kinds  of 
default  coming  under  this  head  will  be  dealt  with  under  Execution,  to 
which  their  treatment  more  properly  belongs. 

Default  by  Local  Authority. — Local  sanitary  autho- 
rities have  large  and  varied  powers  for  protecting  the  health  and 
well-being  of  the  inhabitants  of  their  districts.  In  many  cases  the 
mode  in  which  they  shall  exercise  these  powers,  or  indeed  whether  they 
shall  exercise  them  at  all  or  leave  them  dormant,  is  left  to  their  dis- 
cretion ;  the  remedy,  in  theory,  being  that  the  electors  will  choose 
different  persons  to  represent  them  if  dissatisfied  with  the  manner  in 
which  their  councillors  exercise  these  powers.  In  more  important 
matters,  however.  Parliament  has  intrusted  the  Local  Government 
Board  with  a  controlling  power.  The  cases  in  which  they  can  interfere 
are  where  default  has  been  made  (1)  in  providing  or  maintaining  sewers; 
(2)  in  providing  a  water  siipply;  (3)  in  enforcing  those  provisions  of 
the  Public  Health  Acts  which  it  is  the  duty  of  a  local  authority  to  en- 
force (38  &  39  Vict.  c.  55,  s.  299 ;  see  Vesey  Fitz-Gerald's  Pid)lic  Health 
Act,  1875,  p.  404).  In  these  cases  the  Local  Government  Board  may 
order  the  duty  to  be  performed  within  a  limited  time.  Such  order  may 
(1)  be  enforced  by  a  writ  of  mandctmus  (which  the  Courts  are  practically 
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bound  to  grant,  if  the  Local  Government  Board  have  made  their  order 
after  due  inquiry,  B.  v.  Staines  Board,  1893,  69  L,  T.  714);  or  (2)  the 
Local  Government  Board  may  appoint  some  person  to  perform  the  duty, 
on  behalf  and  at  the  expense  of  the  defaulting  local  authority;  the 
person  appointed  has  all  their  powers  except  that  of  levying  rates.  In 
case  the  default  is  made  by  a  rural  district  council,  an  alternative 
control  is  given  to  the  county  council,  who,  on  complaint  by  a  parish 
council  of  such  default,  may  either  transfer  to  themselves  the  powers 
and  duties  of  the  district  council  for  the  purpose  of  the  matter  com- 
plained of,  or  may  make  such  an  order  as  the  Local  Government  Board 
might  make,  and  appoint  a  person  to  perform  the  dutv  mentioned  in  the 
order  (56  &  57  Vict.  c.  73,  s.  16). 

Where  a  duty  is  imposed  by  statute,  which  otherwise  would  not 
exist,  and  a  remedy  for  default  or  breach  of  that  duty  is  provided  by 
the  statute  which  creates  it,  no  other  remedy  is  open  to  persons 
aggrieved  by  reason  of  such  default.  Consequently  where  an  individual 
is  injured  by  the  default  or  non-performance  of  their  duty  by  a  local 
authority,  he  can  only  apply  to  the  body  intrusted  by  Parliament  with 
the  power  of  controlling  them,  and  has  no  legal  remedy  either  by  action 
for  damages  {Bohinson  v.  Workiw/ton  Corporation,  [1897]  1  Q.  B.  619) 
or  by  mandanms  (Passmore  v.  Oswaldthistle  D.  C,  [1898]  A.  C.  387). 

Defeasance— See  Bill  of  Sale,  Vol.  II.  pp.  251,  258;  Estates. 

Defect  Cured  by  Verdict.— Under  the  common  law 
system  of  pleading  where  any  averment  necessary  to  make  the  pleading 
good  was  defective,  i.e.  was  made  so  imperfectly  that  the  pleading  for 
want  of  it  could  have  been  quaslied  on  demurrer,  but  the  pleading  was 
not  challenged,  and  a  verdict  was  given  on  an  issue  involving  proof  of 
such  averment,  the  defective  averment  was  held  to  have  been  cured  by 
the  verdict.  The  rule  did  not  apply  when  an  essential  averment  was 
wholly  omitted,  in  which  case  a  writ  of  error  would  lie  after  verdict. 
As  to  civil  pleadings,  this  rule  has  been  rendered  obsolete  by  the  changes 
in  the  system  of  pleading,  and  by  the  facilities  for  amendment  now  open 
at  all  stages  in  a  case.  In  proceedings  on  indictment  the  rule  still 
applies  {B.  v.  Goldsmith,  1872,  L.  K.  2  C.  C.  K.  74 ;  Hcyviann  v.  B.,  1873, 
L.R.  8  Q.  B.  102;  B.  v.  Aspinall,  1877,  2  Q.  B.  D.  54;  B.  v.  Stroulger, 
1886,  17  Q.  B.  D.  327;  B.  v.  Silverlod;  [1894]  2  Q.  B.  766). 

Under  sec.  21  of  the  Criminal  Law  Act,  1826,  7  Geo.  iv.  c.  64,  the 
following  defects  in  pleading  were  declared  insufficient  to  justify  staying 
(by  motion  in  arrest  of  judgment)  or  reversing  (by  writ  of  error)  the 
judgment  recorded,  viz. :  (1)  award  of  jury  process  to  a  wrong  officer  on 
an  insufficient  suggestion  (see  Jury)  ;  (2)  misnomer  or  misdescription  of 
the  officer  returning,  the  jury  process,  or  of  any  juror ;  (3)  service  on  the 
jury  of  a  person  not  returned  as  a  juror ;  (4)  description  of  an  offence 
in  the  words  of  a  statute  which  creates  it  or  subjects  it  to  a  higher  or 
lower  degree  of  punishment,  or  deprives  the  offender  of  the  benefit  of 
clergy  (as  to  the  last  of  these  provisions,  the  enactment  need  be  prayed 
in  aid  only  where  the  Act  in  question  contains  no  more  favourable 
provision  as  to  the  mode  of  charging  the  offence  which  it  punishes  {B.  v. 
StrmUffer,  1886,  17  Q.  B.  D.  327  (corrupt  practices) ;  B.  v.  Fierce,  1886, 
56  L.  J.  M.  C.  85  (bankruptcy  offences)).  Except  where  it  applies,  an 
indictment  is  fatally  defective  which  does  not  state  positively,  and  not 
by  recital,  every  material  fact  and  circumstance  averred  (Arch.  Cr.  PL, 
VOL.  IV.  31 
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23rd  ed.,  84).     The  rule  is  independent  of  the  powers  and  provisions  as 
to  Amendment  in  Ckiminal  Proceedings  {q.v.). 

Defence  Acts. — The  Acts  at  present  in  force  extend  from 
5  &  6  Vict.  c.  94  (the  Defence  Act,  1842),  which  repealed  and  con- 
solidated the  provisions  of  previous  Acts,  to  the  Defence  Acts  Amend- 
ment Act,  1873,  36  &  37  Vict.  c.  72,  and  the  purpose  of  which  is  to 
provide  for  the  purchase  of  lands  and  hereditaments  necessary  to  be 
acquired  for  the  defence  of  the  kingdom,  and  for  barracks,  etc.,  and  their 
vesting  in  proper  persons  on  behalf  of  the  Crown.  By  the  Defence  Act, 
1842,  lands  and  hereditaments  then  held,  or  thereafter  to  be  purchased, 
were  to  become  and  continue  vested  in  the  principal  officers  of  His 
Majesty's  Ordnance  {q.v?),  in  trust  for  His  Majesty,  for  the  service  of  the 
Ordnance  Department,  or  for  such  other  public  service  as  he  should 
by  Order  in  Council  direct.  The  Ordnance  Board  Transfer  Act,  1855, 
18  &  19  Vict.  c.  117,  transferred  to  the  Secretary  of  State  for  the  War 
Department  the  powers  and  estates  vested  in  the  principal  offices  of  the 
Ordnance  (s.  2). 

The  intermediate  Acts  are  the  Defence  Act,  1854, 17  &  18  Vict.  c.  67 ; 
the  Defence  Act,  1859,  22  Vict.  c.  12;  the  Defence  Act,  1860,  23  &  24 
Vict.  c.  112 ;  and  the  Defence  Act,  1865,  28  &  29  Vict.  c.  65. 

By  the  Act  of  1873  the  Secretary  of  State  for  the  War  Department 
may  sell  any  lands  vested  in  him  as  Secretary,  subject  to  the  condition 
that  such  lands  are  for  ever  thereafter  to  be  kept  free  from  buildings 
and  other  obstructions. 

In  default  of  purchase  of  lands  and  hereditaments  required  for 
military  purposes  being  made  by  agreement,  these  may  be  taken  by 
compulsion  (sees.  19-30  of  the  Act  of  1842).     See  also  Military  Lands. 

Defence  and  Counter  Claim.— See  Default  (in  Pro- 
ceedings IN  High  Court)  ;  Pleading. 

Defence,  Confession  of. — Where  a  defendant  in  his 
defence  alleges  any  ground  of  defence  which  has  arisen  since  the  com- 
mencement of  the  action,  the  plaintiff  may  deliver  a  confession  thereof, 
and  may  thereupon  sign  judgment  for  his  costs  up  to  the  time  of  the 
pleading  of  such  defence,  unless  the  Court  or  a  judge  otherwise  orders 
(Order  24,  r.  3,  R  S.  C,  1883). 

If  a  plaintiff  confesses  a  defence  (see  Form,  infra)  on  a  ground 
arising  since  action  brought,  which  is  an  answer  to  his  action,  and 
on  such  confession  obtains  judgment  for  his  costs,  he  is  precluded  from 
bringing  a  fresh  action  for  the  same  purpose  unless  fresh  circumstances 
arise  {Newington  v.  Levy,  1870,  L.  E.  6  C.  P.  180).  The  defence  of 
bankruptcy  of  the  plaintiff  since  action  brought,  where  the  trustee  in 
bankruptcy  refused  to  continue  the  action  has  been  held  to  entitle  the 
plaintiff  to  confess  the  defence  and  sign  judgment  for  his  costs,  although 
there  were  other  issues  in  the  action  which  remained  undisposed  of 
{Foster  v.  Gamgee,  1876,  1  Q.  B.  D.  666).  Under  the  concluding  words 
of  the  rule  the  Court  has  discretion  to  strike  out  the  plaintiff's  con- 
fession and  disallow  the  costs,  or  to  make  such  order  as  to  costs  as 
may  be  just.  In  Harrison  v.  Marquis  of  Abergavenny,  1887,  57  L.  T. 
360,  Kay,  J.,  held  that,  in  order  to  come  within  the  rule,  the  plea  of 
a  ground  of  defence  that  has  arisen  since  action  brought  must  amount 
to  a  waiver  of  the  pleas  founded  on  matters  which  occurred  before 
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action,  and  that  where  there  remained  other  pleas  of  the  defence 
unaffected  by  the  defence  arising  since  action  brought,  the  plaintiff 
was  not  entitled  to  close  the  action  by  confessing  the  ground  of  defence 
arising  since  action  brought,  and  have  judgment  for  his  costs  of  the 
action  under  Order  24,  r.  3.  See  also  Callendar  v.  Hawhins,  1877, 
2  C.  P.  D.  592. 

An  appeal  from  the  order  of  a  judge  depriving  a  plaintiff  of  his  costs 
on  confession  of  defence,  is  an  appeal  as  to  costs  only  within  the  meaning 
of  sec.  49  of  the  Judicature  Act,  1873,  and  can  only  be  brought  by  leave 
{PerUns  v.  Beresford,  1882,  47  L.  T.  515). 


FORM. 

Confession  of  Defence. 

[TUle  of  Action.] 

The  plaintiff  confesses  the  defence  stated  in  the  paragraph 

of  the  defendant's  defence  [or  further  defence]. 

Delivered  the  [(/a/e],  by  [name  and  address  of  solicitor]. 


Defender  of  the  Faith.— A  title  used  by  the  sovereigns  of 
England  since  it  was  first  conferred  on  King  Henry  the  Eighth  by  Pope 
Leo  the  Tenth,  as  a  recognition  of  his  controversial  writings  against 
Martin  Luther.  The  coinage  of  the  British  Empire  is  still  stamped 
F.  1).  or  Fid.  Def.  (Fidei  Defeiusor). 

Deferred  Life  Annuity. — The  Government  Annuities 
Act,  1853,  16  &  17  Vict.  c.  45,  empowers  the  Connnissioners  for  the 
Reduction  of  the  National  Debt  to  sell  immediate  or  deferred  life 
annuities  to  or  for  the  benefit  of  any  depositor  in  a  savings  bank,  or 
other  person  whom  they  think  entitled  to  be  or  Ijecome  such  a  depositor. 
The  deferred  annuities  can  only  be  granted  on  single  lives.  The  Com- 
missioners may,  if  they  think  fit,  refuse  to  contract  for  any  annuity 
(s.  13).  The  annuities  may  l)e  made  payable  after  the  death  of  the 
purchaser  (s.  15).  An  extra  quarter's  annuity  is  payalde  to  the  repre- 
sentatives of  the  annuitant  on  his  death,  provided  that  a  half-yearly 
payment  has  previously  fallen  due  (s.  21).  The  annuities  are  not  assign- 
able except  in  the  case  of  insolvency  or  bankruptcy,  upon  which  event 
they  pass  to  the  trustee,  and  are  to  be  repurchased  by  the  Commis- 
sioners (s.  25). 

Deferred  Stock.— By  the  Regulation  of  Railways  Act,  1868, 
31  &  32  Vict.  c.  119,  s.  13,  a  railway  company  which,  in  the  year  immedi- 
ately preceding,  has  paid  a  dividend  on  its  ordinary  stock  of  3  per  cent., 
may  divide  its  paid-up  ordinary  stock  into  preferred  ordinary  stock  and 
deferred  ordinary  stock,  and  issue  the  divided  stock  in  place  of  an  equal 
amount  of  ordinary  stock.  The  division  can  only  be  made  at  the  request, 
in  writing,  of  the  holder  of  the  stock.    As  between  the  preferred  and  the 


484  DEFINED  AND  KNOWN  CHANNEL 

deferred  stocks,  the  former  bears  a  fixed  maximum  dividend  at  the  rate 
of  6  per  cent,  out  of  the  profits  appHcable  to  dividend  in  respect  of  the 
undivided  stock.  The  preference  is  not  cumulative.  The  division  does 
not  alter  the  right  of  voting,  or  any  privileges,  other  than  the  right  to 
dividend,  attaching  to  the  stock  before  division.  See,  generally,  the 
section  cited. 

Preference  stocks  and  shares,  and,  by  consequence,  deferred  stock 
and  shares,  are  very  common  in  companies  registered  under  the  Com- 
panies Act,  and  also  in  statutory  companies.  In  the  case  of  the  former, 
there  are  no  restrictions  which  limit  the  arrangements  which  may  be 
made  respecting  the  relative  rights  of  the  holders  of  the  preference  and 
deferred  interests.  Statutory  companies  are,  of  course,  governed  by 
their  special  Acts.  The  Companies  Clauses  Act,  1863,  26  &  27  Vict. 
c.  118,  ss.  13,  14,  and  15,  regulates  the  issue  of  preference  stock  and 
shares  in  companies  coming  within  it. 

For  a  form  of  a  clause  in  a  company's  memorandum  creating  deferred 
shares,  see  Company,  Forms,  Vol.  III.  pp.  355,  359,  360. 

[See  Preference  Stock.] 

Defined  and   KnoAvn  Channel. — No  riparian  rights 

exist  as  to  subterranean  waters  unless  they  are  shown  to  flow  in  defined 
and  known  channels  {Ghasemore  v.  Richards,  1859,  7  H.  L.  C.  349  ;  11 
E.  K.  140 ;  Bradford  {Mayor)  v.  Pickles,  [1895]  App.  Cas.  587).  Thus 
the  owner  of  land  may  draw  off  water  from  his  neighbour's  land  which 
percolates  through  the  soil,  even  though  he  draws  off  in  solution  his 
neighbour's  rock  salt  {The  Salt  Union,  Ltd.  v.  Brunner,  Mond  &  Co., 
[1906]  2  K.  B.  822 ;  contrast  Trhiidad  Asphalt  Co.  v.  Ambard,  [1899] 
A.  C.  594).  The  question  still  remains,  whether  a  riparian  proprietor 
can  bring  an  action  where  water  which  has  once  found  its  way  into  an 
overground  stream  flowing  in  a  defined  channel  is  "  drawn  ofl'."  It 
seems  that  if  the  "  drawing  off"  consists  in  direct  drawing  off  or  tapping^ 
an  action  will  lie,  but  not  if  the  drawing  off  consists  of  lowering  the 
height  of  the  subsoil  water  by  percolation,  e.g.  by  sinking  a  deep  shaft 
which  is  made  impervious  for  a  considerable  depth  {English  v.  Metro- 
politan  Water  Board,  1907,  23  T.  L.  R.  313,  distinguishing  Grand 
Jtmction  Water  Works  v.  Shiigar,  1880,  L.  E.  6  App.  Cas.  483).  What 
is  a  "  defined  and  known  channel "  was  discussed  in  the  Irish  case  of 
Black  V.  Bcdlymcna  Townshijj  Commissioners,  1886,  17  L.  R.  Ir.  459,. 
where  it  was  said  that  "  defined "  means  a  contracted  and  bounded 
channel  although  the  course  of  the  stream  may  be  undefined  by  human 
knowledge,  and  that  "  known "  means  the  knowledge  by  reasonable- 
inference  from  existing  and  observed  facts  in  the  natural  or  pre-exist- 
ing condition  of  the  surface  of  the  ground — it  is  not  synonymous  with 
"  visible,"  nor  is  it  restricted  to  knowledge  derived  from  exposure  of  the 
channel  by  excavation. 

A  spring  or  definite  source  of  water  is  for  this  purpose  in  the  same 
position  as  a  defined  channel,  and  cannot  be  diverted  or  cut  off  to  the 
prejudice  of  a  riparian  owner  {Mostyn  v.  Atherton,  [1899]  2  Ch.  360).  On 
the  other  hand,  if  underground  water  flows  in  a  defined  but  not  known 
channel  into  a  well  supplying  a  stream  above  ground,  the  lower  riparian 
proprietors  on  the  banks  of  the  stream  have  no  right  of  action  for  th& 
abstraction  of  the  underground  water  {Bradford  Corp)oration  v.  Ferand,. 
[1902]  2  Ch.  655). 
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Def  ini'tion. — It  is  now  usual  in  statutes  to  insert,  in  an  inter- 
pretation clause  or  definition  clause,  a  statement  of  the  meaning  intended 
by  Parliament  to  be  applied  to  certain  words  when  used  in  the  Act  (see 
Hardcastle  on  Statute  Law,  4th  ed.  by  Craies,  193). 

Definitive  Sentence. — The  final  judgment  of  an  Ecclesi- 
astical Court,  which  puts  an  end  to  the  suit  and  matter  in  controversy, 
under  the  Clergy  Discipline  Act,  1892,  55  &  56  Vict.  c.  32,  s.  8. 
Although  a  definitive  sentence  has  been  pronounced,  a  bishop  may 
subsequently  proceed  to  depose  a  clergyman,  judged  guilty  under  that 
Act,  from  Holy  Orders  without  any  further  formality.  See  Discipline, 
Ecclesiastical. 

Degradation. — See  Discipline,  Ecclesiastical. 

Degree. — A  term  used  in  measuring  the  proximity  of  relationship 

between  persons. 

See  Affinity:  Blood  Relation;  Collateral;  Consanguinity; 
Prohibited  Degrees. 

The  term  "  degree  "  is  also  used  in  criminal  law.  Accused  persons 
may  be  principals  in  the  first  or  second  degree ;  a  principal  in  the  first 
degree  being  one  who  is  the  actor  or  actual  perpetrator  of  the  fact; 
a  principal  in  the  second  degree  being  one  present  aiding  and  abetting. 
(See  Archbold,  Ciiminal  Law,  23rd  ed.,  pp.  12  et  scq.)     See  Accessory. 

De  jure. — By  right;  opposed  to  def  ado  (q.v.). 

Delay. — See  Acquiescence,  Vol.  I.  p.  128. 

Del  credere  Agent. — A  dd  credere  agent  is  a  mercantile 
agent  who,  in  consideration  of  the  payment  of  an  extra  remuneration, 
which  is  called  a  del  credere  commission,  undertakes  to  be  answerable  to 
the  principal  for  the  due  performance  of  the  contracts  made  by  him  on  his 
l)ehalf.  Such  an  agent  is  said  to  act  on  a  del  credere  commission.  He  is 
not  liable  to  the  principal  in  the  first  instance,  but  only  on  the  default 
of  the  parties  with  whom  he  contracts,  and  in  effect  guarantees  the 
principal  against  losses  througli  their  bankruptcy  or  insolvency  {Morris 
V.  Clcashy,  1816,  4  M.  &  S.  566;  14  R  K.  531;  Horiibjf  v.  iMcy,  1817, 
6  M.  &  S.  166;  18  R.  R.  345,  not  following  Lord  Mansfield's  dictum  in 
Grove  v.  Dubois,  1786,  1  T.  R.  112).  An  agreement  by  an  agent  to  act 
on  a  del  credere  commission  is  not  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  within  the  meaning  of  the  Statute  of 
Frauds,  and  it  is  not  necessary  that  it  should  be  evidenced  by  writing 
(Coutminer  v.  ffastie,  1852,  8  Ex.  Rep.  40  ;  Svtton  v.  Ore>/,  [1894]  1  Q.  B. 
285).  Such  an  agreement  may  be  inferred  from  a  course  of  conduct 
between  the  parties  (Shaw  v.  Woodcock,  1827,  7  Barn.  &  Cress.  73; 
31  R.  R.  158).  Where  goods  are  consigned  to  a  person  for  sale,  and  he  is 
permitted  to  sell  at  such  prices  and  on  such  terms  as  he  pleases,  and  to 
retain,  by  way  of  remuneration,  the  profit  obtained  over  and  above  an 
agreed  price,  which  he  undertakes  to  pay  to  the  consignor  within  a  fixed 
period  after  the  sale,  the  question  whether  the  relation  between  the 
consignor  and  consignee  is  that  of  vendor  and  purchaser,  or  that  of 
principal  and  del  credere  agent,  depends  upon  the  intention  of  the  parties, 
to  be  deduced  from  the  circumstances  of  the  particiUar  case  {Bx  parte 
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White,  In  reNevill,  1870,  L.  E.  6  Ch.  397 ;  Toivh  v.  White,  1873,  29  L.  T. 
98 ;  Ex  parte  Bright,  In  re  Smith,  1879,  10  Ch.  D.  566).  A  del  credere 
agent  has  not,  as  such,  any  implied  authority  to  delegate  his  employment 
{Cochran  v.  Irlam,  1813,  2  M.  &  S.  301 ;  15  E.  E.  257). 

The  fact  that  an  agent  acts  on  a  del  credere  commission  does  not,  in 
general,  affect  the  rights  or  duties  of  third  persons  with  whom  he  con- 
tracts {Houstoun  V.  Ilohertson,  1816,  6  Taun.  448  ;  16  E.  E.  655  ;  Houstoun 
V.  Bordenave,  6  Taun.  451 ;  16  E.  E.  657 ;  Koster  v.  Eason,  1813,  2  M.  & 
S.  112;  14  E.  E.  603).  Thus,  it  does  not  affect  the  right  of  an  undis- 
closed principal  to  sue  in  his  own  name  on  the  contract  {Hornby  v.  lac^j, 
1817,  6  M.  &  S.  166  ;  18  E.  E.  345) ;  nor  does  it  give  the  agent  any  right 
to  sue  thereon,  where  he  is  not  otherwise  entitled  to  do  so  {Bramiaell  v. 
Spiller,  1870,  21  L.  T.  672  ;  18  W.  E.  316).  See  also  Factor  ;  Principal 
AND  Agent. 

[Authorities. — See  text-books  on  Principal  and  Agent,  a  list  of 
which  is  appended  to  that  article.] 

Delectus  personas. — The  choice  of  a  particular  individual, 
on  account  of  some  personal  qualification  (Bell's  Diet.).  The  expression 
appears  to  have  been  used  in  English  law  books,  chiefly  with  reference 
to  the  rule  that  a  new  member  cannot  be  introduced  into  a  partnership 
without  the  consent  of  all  the  existing  partners  (Story  on  Partnership, 
s.  5,  and  the  note  to  Crawshay  v.  Maule,  1818,  1  Swan.  495,  at  p.  509; 
36  E.  E.  489). 

Articles  of  partnership  often  provide  for  the  introduction  of  a  new 
partner ;  for  instance,  that  any  partner  may  introduce  a  son  upon  certain 
terms.  See  on  the  construction  and  effect  of  such  clauses,  Lindley  on 
Fartnership,  bk.  iii.  ch.  ix.  s.  2.  A  sub-partner,  that  is  to  say  a  person 
who  has  entered  into  partnership  with  a  partner  in  respect  of  such 
partner's  share,  is  not  a  member  of  the  firm  (see  Lindley,  bk.  i.  ch.  ii.  s.  4 ; 
Ex  parte  Barrow,  1815,  2  Eose,  252).     See  Partnership, 

Deleg^ated  Legislation.— iS'owrces  of  English  law. — The 
laws  of  England  flow  from  two  main  sources — the  Unwritten  or 
Common  Law,  and  Written  Ordinances.  The  latter  are  of  three  classes 
— (1)  Acts  of  Parliament,  or  early  documents  treated  as  equivalent 
thereto;  (2)  rules  and  orders  made  under  and  directly  authorised  by 
such  Acts ;  and  (3)  proclamations,  orders,  and  charters  of  the  Sovereign 
acting  under  the  royal  prerogative. 

All  three  classes  are  alike  subject  to  the  judicial  declaration  and 
interpretation  which  forms  the  remaining  source  of  law.  So  far  as 
regards  the  third,  and  most  of  the  second,  class  these  powers  of  the 
judiciary  extend  to  determining  whether  the  ordinance  is  or  is  not 
valid.  Acts  of  the  Imperial  Parliament  cannot  be  thus  questioned ; 
but  a  Colonial  Act  can  be  judicially  questioned  if  it  conflicts  with  an 
Imperial  Act  extending  to  the  colony,  or  with  a  rule  or  order  issued 
under  such  Act  and  similarly  so  extending. 

In  1539,  by  the  Statute  of  Proclamations  (31  Hen.  vin.  c.  8),  a  wide 
and  general  power  of  legislating  by  proclamation,  "to  be  observed  as 
though  they  were  made  by  Act  of  Parliament,"  was  delegated  to  the 
Sovereign  in  Council.  This  statute  was  repealed  (1  Edw.  vi.  c.  12, 
8.  4);  had  it  been  maintained  it  "would  have  introduced  the  system 
of  '  administrative  law '  prevailing  in  Continental  countries  "  (see  Ilbert, 
Legislative  Methods,  1901,  pp.  36  et  scq.).     Under  the  British  system 
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"  ordinances  "  of  the  second  class  are  strictly  confined  to  the  field  and 
purport  designated  by  the  enabling  statutory  power,  and  those  of  the 
third  class  "  cannot  impose  upon  any  man  any  legal  obligation  or  duty 
not  imposed  Ijy  Act  of  Parliament "  (see  Dicey,  Laio  of  the  Constitution, 
p.  5). 

Tlu  Burden  of  Parliament. — Laws  made  under  the  prerogative  are 
dealt  with  under  Prerogative  Legislation  {q.v.) ;  as  there  stated,  that 
field  has  been  largely  invaded  by  statute.  Owing  in  part  to  this, 
but  still  more  to  the  modern  demand  for  detailed  statutory  control  of 
industry,  health,  and  local  government,  and  last,  but  not  least,  to  the 
expansion  of  the  empire,  which,  though  not  necessitating  frequent  direct 
legislation  by  Parliament,  entails  frequent  debate,  Parliament  has  become 
overburdened  and  incapable  of  dealing  directly  with  all  of  the  matters 
which  are  primd  facie  within  its  purview. 

Delegation  or  Grant  of  Autonomy,  the  Remedy. — For  this  the  only 
remedy  has  proved  to  be  either — (1)  the  gi-ant  l)y  Parliament  of  more 
or  less  absolute  legislative  autonomy  to  local  legislative  bodies,  or  (2)  the 
delegation  by  Parliament  of  legislative  powers  to  departments  of  the 
executive. 

The  position  of  a  Colonial  Legislature  is  not  that  of  delegates  of  the 
Imperial  Parliament  {R.  v.  Burah,  1878,  3  Ajjp.  Gas.  904;  Hodge  v.  The 
Queen,  1883,  9  App.  Cas.  132);  when  acting  within  the  limits  of  the 
Imperial  Act  which  created  it,  it  has  plenary  powers  of  the  same 
nature  and  as  large  as  those  of  the  Mother  Parliament.  But  inasmuch 
as  every  Colonial  Act  requires  the  assent  of  the  Crown,  no  colony 
has  the  power  of  independent  legislation  possessed  by  States  of  the 
American  Union  {Wehh  v.  Outrim,  [1897]  A.  C,  p.  88). 

Parliamentary  Grant  of  Legislative  Autonomy  to  Local  Legislative 
Body — i.e.  Home  Rale. — This  form  of  transference  of  parliamentary 
powers  amounts  to  the  grant  of  Home  Rule  more  or  less  centrally 
controlled,  and  varies  from  the  case  of  the  Dominion  Parliament  of 
Canada — where  it  approaches  absolute  legislative  autonomy  through 
the  various  classes  of  colonial  legislatures  to  that  of  a  statute-created 
local  authority — where  the  donees  of  the  powers  are  delegates  of  Parlia- 
ment, and  their  legislative  powers  are  confined  to  by-law  making,  and  sub- 
jected to  a  power  of  disallowance.  The  statute-created  local  authority 
may  have  far-reaching  by-law  powers,  as  in  the  case  of  a  county 
council;  or  its  powers  may — as  in  the  case  of  poor  law  guardians — 
be  in  many  respects  confined  to  administering  the  regulations  of  the 
central  authority. 

The  colonial  legislatures  are  dealt  with  in  the  article  Colony  {q.v.), 
and  those  of  the  names  of  each  of  the  possessions  of  the  empire ;  local 
authorities  are  dealt  witli  under  Local  Government  {q.v.),  and  the 
therewith  connected  articles. 

Parliamentary  Delegation  to  Executive  Department — i.e.  Statutory 
Order  Legislation. — The  second  form  of  delegation  is  tlie  conferment  on 
a  department  of  tlie  executive  (including  in  that  term  the  Sovereign  in 
Council)  of  a  power  of  legislating  by  sub-ordinance. 

The  delegation  may  extend  only  to  the  initiatory  stages  of  the 
ordinance,  i.e.  the  ordinance  may  be  provisional  only,  and  inoperative 
until  it  has  been  directly  confirmed  by  Act  of  Parliament.  Such  an 
ordinance  is  called  a  "Provisional  Order,"  and  such  delegated  legislation 
is  dealt  with  under  that  heading. 

Or  the  delegation  may  extend  to  legislation  requiring  no  confirma- 
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tion  by  Act,  but  hedged  in  by  various  restrictions,  and,  in  some  cases, 
expressly  subjected  to  disallowance  on  resolution  of  the  Houses  of 
Parliament.  In  this  case  the  sub-ordinance  is  called  a  "Statutory 
Order,"  and  such  delegated  legislation  is  dealt  with  under  that  heading. 

There  are  cases  in  which,  under  the  provisions  of  the  "  statutory 
power  "  {i.e.  the  enactment  authorising  the  issue  of  the  sub-ordinance),  a 
sub-ordinance  if  unpetitioned  against  comes  into  operation  as  a  statutory 
order,  but  if  petitioned  against  falls  into  the  class  of  provisional  order. 
Such  sub-ordinances  are  also  dealt  with  in  the  article  Statutory 
Order  {q.v.). 

Transference  or  Delegation  of  Prerogative  Powers. — It  should  be  added 
that  (as  more  fully  stated  in  the  article  Prerogative  Legislation 
(q.v.)),  transference  or  delegation  also  occurs  as  regards  the  prerogative 
legislative  powers  of  the  Sovereign. 

That  is  to  say,  legislative  powers  are  conferred  on  a  colonial  legis- 
lature by  the  prerogative  ordinance  creating  it,  and  in  the  case  of  a 
municipal  corporation  the  by-law  making  power,  though  now  statute- 
controlled,  flows  from  a  prerogative  charter.  A  rule-making  power  is 
also  sometimes  delegated  to  an  executive  department  by  a  prerogative 
ordinance. 

The  Question  of  Ultra  Vires. — No  court  in  this  country  (cf  United 
States  of  America)  can  question  the  validity  of  an  Act  of  the  Imperial 
Parliament,  and,  when  confirmed  by  such  an  Act,  a  provisional  order 
becomes  a  public  and  general  Act,  and  as  such  cannot  be  questioned. 
But  the  courts  have  power  to  question  the  validity  of  prerogative 
ordinances  (see  Prerogative  Legislation),  and,  to  an  extent  depend- 
ing on  the  enabling  statutory  power,  a  Statutory  Order  (q.v.). 

Deleg'ates,  High  Court  of. — The  High  Court  of  Delegates 
was,  prior  to  the  Act  2  &  3  Will.  iv.  c.  92,  the  supreme  Ecclesiastical 
Court  of  Appeal.  There  were  also  present  the  delegates  appointed  in 
a  similar  way  to  hear  appeals  from  the  Court  of  the  Admiral  (48  Eliz.  15). 

[Authorities. — Watson's  Clergyman;  Ecclesiastical  Law  Commissioners' 
Perport,  1832 ;  Phillimore,  Ecclesiastical  Law,  2nd  ed. ;  Blackstone,  Com.'] 

Deleg'ation. — See  Principal  and  Agent, 

Delineated. — The  meaning  of  this  word  was  discussed  in 
Bowling  v.  Pontypool,  etc.,  Ply.  Co.,  1874,  L.  E.  18  Eq.  714,  in  connection 
with  a  clause  in  a  railway  company's  private  Act,  empowering  it  "  to 
make  and  maintain  the  railways  hereinafter  described  with  all  proper 
works,  approaches,  and  stations  on  the  line,  and  upon  the  lands  delineated 
on  the  said  plans  and  described  in  the  said  book  of  reference."  Hall, 
V.-C,  held  that  the  word  "  delineated  "  meant  sketched,  represented,  or 
so  shown  that  landowners  would  have  notice  that  the  land  so  sketched, 
etc.,  might  be  taken ;  it  did  not  mean  that  the  land  proposed  to  be  taken 
should  be  surrounded  on  every  side  by  lines.  See,  however,  Protheroe 
V.  Tottenham  and  Forest  Gate  Ply.  Co.,  [1891]  3  Ch.  278,  where  it  is 
suggested  that  the  interpretation  given  to  the  word  in  Bowling  v.  Ponty- 
pool, etc..  Ply.  Co.  {supra)  was  perhaps  too  wide.     See  Stroud,  Jucl.  Bid. 

Deliverance. — This  was  the  term  applied  in  replevin  to  the 
delivery  to  the  owner  of  the  goods  distrained.  Such  delivery  was  effected 
by  the  sheriff  or  his  deputy,  upon  the  owner  giving  security  to  try  the 
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right  of  distress  (see  Statute  of  Westminster,  ii.  c.  2).  Formerly  a 
deliverance  might  occur  more  than  once  in  respect  of  the  same  distress, 
for  where,  before  the  19  &  20  Vict.  c.  108,  a  judgment  of  non  pros,  had 
been  obtained  in  an  action  of  replevin,  for  the  return  of  the  goods  to  the 
distrainor,  and  for  damages  and  costs,  the  plaintiff  was  entitled  to  sue 
out  what  was  called  a  writ  of  second  deliveraiicc  {ibid. ;  2  Inst.  340 ; 
3  Black.  Com.  p.  150).  This  writ  commanded  the  sheriff  again  to  take 
the  goods  from  the  distrainor,  and  to  deliver  them  to  the  plaintiff,  or, 
in  case  the  goods  had  not  been  returned  to  the  distrainor,  operated  as 
a  supersedeas  of  the  writ  commanding  their  return  {ihid. ;  Chitty's  Prac, 
14th  ed.,  p.  1261).  The  proceedings  upon  this  writ  were  the  same  as  in 
ordinary  cases  of  replevin,  and,  if  the  distrainor  obtained  judgment,  the 
plaintiff  could  not  have  any  further  writ  of  deliverance  {ihid.). 

Delivery  of  Goods. — See  Detention  of  Goods;  Detinue; 
Donatio  Mortis  Causa;  Gift;  and  Sale  of  Goods.  As  to  transfers 
of  delivery  without  a  bill  of  sale,  see  Bill  of  Sale,  Vol.  II.,  at  p.  244. 

Delivery  of  Possession. — The  essence  of  delivery  is  that 
the  deliveror,  by  some  apt  and  manifest  act,  puts  the  deliveree  in  the 
same  possession  of  control  over  the  thing,  either  directly  or  through  a 
custodian,  which  he  held  himself  immediately  before  the  act  (Pollock  and 
Wright  on  Possession  in  the  Common  Law,  p.  46).  The  Sale  of  Goods 
Act,  1893,  8.  62  (1),  defines  "delivery"  as  the  voluntary  transfer  of 
possession  from  one  person  to  another.  Delivery  of  possession  is  fully 
treated  of  in  tit.  Possession — Delivcrij  (f/.v.). 

Delivery  of  possession  of  land  in  execution  of  a  judgment  [for  recovery 
of  land]  can  be  enforced  by  a  "  writ  of  possession  "  (as  to  which,  see 
R.  S.  C,  Order  47  ;  ibid.,  Appendix  H,  No.  8 ;  Chitty,  ArchbokVs  Practice, 
14th  ed.,  p.  1227)  [and  the  claimant,  in  whose  favour  the  judgment  is 
given,  recovers  by  the  writ  only  tlie  })os8e8sion,  but  not  any  particular 
estate  or  interest  in  the  land  (Cole,  Eject.,  p.  76).  Delivery  of  possession 
of  land  in  execution  of  a  judgment  for  payment  of  money  is  etlected  by 
writ  of  elegit].  Specific  delivery  of  chattels,  if  directed  l)y  a  judgment 
(as  to  whicb,  see  Detinue),  may  be  enforced,  as  against  the  defendant 
to  the  action  by  a  "  writ  of  delivery  "  (see  Order  48),  and  as  against  third 
parties,  in  a  proper  case,  by  a  "  writ  of  assistance  "  ( Wyman  v.  Knight, 
1888,  39  Ch.  D.  165).  See  tit.  Execution— Jr;-t^  of  Elegit ;  Writ  of 
Delivery ;   Writ  of  Possession. 

An  order  for  the  delivery  of  possession  of  Deserted  Premises  (11 
Geo.  II.  c.  19,  ss.  16,  17;  57  Geo.  in.  c.  52;  3  &  4  Vict.  c.  84,  s.  13),  or 
of  small  tenements  in  which  the  tenant's  interest  has  expired  or  been 
determined  (1  «&  2  Vict.  c.  74,  s.  1),  may  be  obtained  by  a  landlord  from 
the  justices.  And  provision  for  such  orders  is  made  in  a  number  of 
special  cases,  e.g.  schoolhouses,  allotments,  encroachments  on  enclosures, 
and  parish  lands  (see  Williams  and  Yates  on  Ejectment,  p.  5). 

Within  the  Metropolitan  police  district,  a  magistrate  can  order  the 
delivery  to  their  owner  of  goods  tbere  detained  without  just  cause,  and 
not  exceeding  £15  in  value  (2  &  3  Vict.  c.  71,  s.  40).  The  magistrate's 
decision  [where  he  has  refused  te  make  an  order  for  delivery]  is  no  bar 
to  an  action  for  the  goods  {Dover  v.  Child,  1876,  1  Ex.  D.  172),  [nor  where 
the  magistrate  has  ordered  delivery  is  tlie  owner  debarred  thereby  from 
suing  for  special  damage  to  the  goods  {Midland  Railway  Co.  v.  Martin 
&  Co.,  [1893]  2  Q.  B.  172)]. 
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As  to  delivery  in  pursuance  of  a  contract  of  sale,  and  delivery  by 
instalments,  see  Sale  of  Goods — Transfer  of  Title,. 

Delivery  Order. — The  name  is  used  to  describe  both  a  written 
order  by  the  bailor  of  goods,  directing  the  warehouseman  or  other  bailee 
to  deUver  them  to  the  deliveree  (see  cases  below),  and  a  written  under- 
taking by  the  person  in  possession  of  goods  that  he  himself  will  deliver 
them  (see  Gncc,  v.  Richardson,  1877,  3  App.  Cas.  ,319).  In  practice,  such 
orders  are  often  treated  as  if  they  were  negotiable  instruments,  passing 
by  mere  delivery  the  title  to  the  goods  (Blackburn  on  Sale,  2nd  ed., 
p.  415).  But  tliis  is  not  the  case,  although  a  person  dealing  with  the 
holder  of  a  delivery  order,  in  good  faith  and  without  notice  of  any 
vendor's  lien,  is  protected  by  the  Factors  Act,  1889,  and  the  correspond- 
ing sections  of  the  Sale  of  Goods  Act,  1893  (ss.  25,  47),  in  cases  fallini,^ 
within  these  enactments.  Giving  a  delivery  order  does  not  constitute 
delivery  of  the  goods,  if  the  goods  are  in  the  possession  of  a  third  person, 
until  such  person  has  acknowledged  that  he  holds  them  for  the  deliveree 
(Sale  of  Goods  Act,  1893,  s.  29  (3) ;  M'Eiuan  v.  Smith,  1849,  2  H.  L.  C.  309 ; 
9  E.  R.  1109),  nor,  until  then,  does  its  receipt  constitute  an  acceptance 
of  the  goods  within  the  meaning  of  sec.  17  of  the  Statute  of  Erauds 
(Sale  of  Goods  Act,  1893,  s.  4;  Bcntall  v.  Burn,  1824,  3  Barn.  &  Cress. 
423).  So  that,  subject  to  the  above-mentioned  enactments,  and  any 
special  custom  that  a  delivery  order  waives  the  vendor's  rights  {Merchant 
Banking  Co.  v.  Phoenix  Bessemer  Steel  Co.,  1877,  5  Ch.  D.  205),  a  vendor 
who  has  given  a  delivery  order  on  a  third  person  can  still  exercise  his 
right  of  stoppage  in  transitu  {M'Eivan  v.  Smith,  supra).  A  delivery 
order  given  by  a  vendor  in  possession  of  the  goods  is  no  more  than  a 
promise  to  deliver  them,  and  tlie  mere  delivery  of  it  makes  no  change 
in  their  possession  (Gillman  v.  Carhutt,  1889,  37  W.  R.,  at  p.  439),  and 
accordingly  the  vendor's  lien  is  not  ousted  by  it  (Grice  v.  Richardson, 
supra),  but  this  is  subject  to  the  Sale  of  Goods  Act,  1893,  s.  25. 

If  a  bailee  negligently  gives  two  dehvery  orders,  he  will  be  estopped 
from  showing  that  they  relate  to  the  same  goods,  as  against  a  claimant 
who  has  dealt  with  the  orders  for  value  {Coventry  v.  Greed  Eastern  Rly. 
Co.,  1883,  11  Q.  B.  D.  776). 

A  dehvery  order  is  a  "  document  of  title  "  within  the  Factors  Act, 
1889  (s.  1  (4)),  and  the  Sale  of  Goods  Act,  ss.  25,  47  (s.  62  (1)).  See  as 
to  conversion;  where  order  for  one  hogshead  of  tobacco  of  eighteen 
pledged  asked  for  order  signed ;  but  blank  for  quantity  left  open,  and 
fraudulently  filled  up  for  eighteen  (  Union  Credit  Bank  v.  Mersey  Docks, 
[1899]  2  Q.  B.  205).     See  also  Peincipal  and  Agent  and  Sale. 

For  the  effect  of  a  delivery  order  given  by  a  fraudulent  clerk  (wlio 
first  had  timber  transferred  to  an  assumed  name  from  that  of  his 
employers,  and  then  gave  the  warehousing  company  a  delivery  order 
in  the  assumed  name,  whereby  an  innocent  third  party  who  had  bought 
in  good  faith  received  the  timber),  see  Farquharson  Bros.  &  Co.  v.  King 
&  Co.,  [1902]  A.  C.  325. 

If  the  goods  concerned  are  of  the  value  of  forty  shillings,  and  are 
lying  in  any  dock  or  port,  or  in  any  warehouse  in  which  goods  are  stored 
or  deposited  on  rent  or  hire,  the  order  must  have  a  penny  stamp,  but  it 
is  not  rendered  invalid  by  reason  of  being  unstamped,  unless  the  holder 
were  party  or  privy  to  some  fraud  on  the  revenue  in  relation  thereto. 
It  is  the  duty  of  the  deliveree  to  stamp  the  order  (Stamp  Act,  1891,  ss.  69, 
70,  71).     See  Chalmers's  Sale  of  Goods  Act,  1893,  6th  ed.,  1905. 
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Delivery  or  Transfer. — It  is  an  indictable  misdemeanor, 
punishable  by  imprisonment,  with  or  without  hard  labour,  for  not  over 
one  year,  for  any  person,  whether  bankrupt  or  not,  to  make  or  cause  to 
be  made,  with  intent  to  defraud  his  creditors  or  any  of  them,  any  gift, 
delivery,  or  transfer  of,  or  any  charge  upon,  his  propertv  (B.  v.  Jioiclands, 
1881,  8  Q.  B.  1).  530;  Debtors  Act,  1869,  32  &  33  Vict.  c.  62,  s.  13  (2); 
see  also  Bankruptcy). 

Delivery,  Writ  of. — A  wTit  of  delivery  under  Order  48 
(Form  10,  App.  H.),  only  directs  the  slierifi"  to  enforce  delivery  by 
distress  (see  Wi/man  v.  Knight,  1888,  39  Ch.  D.  165 ;  In  re  Mandslay, 
[1900]  1  Ch.  611),  but  a  writ  of  assistance  directing  actual  delivery  by 
the  sheriff'  may  be  ordered  to  issue  {I.e.)  See  Assist akce,  "Writ  of; 
Execution. 

Demise. — See  Principal  and  Agent. 

Demise  of  the  Crown. — This  is  the  expression  made  use 
of  to  signify  tliat  on  the  death  of  the  sovereign  the  kingship  is  co  instanti 
by  act  of  law,  without  any  interregnum  or  interval,  vested  in  his  successor, 
according  to  the  maxim,  "the  king  never  dies."  Cp.  Blackstone  (1  Com. 
249).  Important  legal  consequences  formerly  attended  on  the  demise  of 
the  Crown.  The  king's  peace,  the  source  of  the  Crown's  criminal  juris- 
diction, came  to  an  end  with  his  death,  and  had  to  be  prochiimed  again. 
Civil  actions  in  the  royal  Courts  also  abated,  and  had  to  be  commenced 
anew.  I'arliament  was  dissolved,  and  likewise  the  Privy  Council.  All 
offices,  civil  and  military,  under  the  Crown  were  vacated.  Most  of  these 
inconveniences  have  now  been  removed  by  statute.  As  to  civil  and 
criminal  proceedings,  see  4  Will.  &  Mary,  c.  18,  s.  6;  1  Anne,  stat.  1,  c.  8. 
l*arliament  is  no  longer  affected  by  a  demise  of  the  Crown  (30  &  31 
Vict.  c.  102,  8.  51).  The  Privy  Council,  and  otticei's,  civil  and  military, 
were  to  continue  in  office  for  six  months  unless  sooner  dismissed  by 
6  Anne,  c.  7,  s.  8,  and  this  period  was  extended  to  eighteen  months  in 
the  case  of  offices  in  the  colonies  by  1  Will.  iv.  c.  4,  s.  2.  The  tenure 
of  the  judges  is  not  affected  by  the  demise  of  the  Crown  since  1  Geo.  ill. 
c.  23. 

liy  7  Will.  IV.  and  1  Vict.  c.  31,  connnissions  in  the  army  and  marines 
were  continued  until  dissolved.  In  ca.se  of  the  aUsence  of  the  new 
sovereign  on  a  demise  of  the  Crown,  7  Will.  iv.  and  1  Yict.  e.  72  pro- 
vides for  the  appointment  of  lords  justices  to  carry  on  the  government 
until  he  returns.  The  Act  imposes  certain  restrictions  upon  them,  as 
that  they  are  not  to  dissolve  Parliament,  or  to  give  the  royal  assent 
to  certain  classes  of  bills.  The  arrangement  between  the  Crown  and 
Parliament  embodied  in  the  Civil  List  Act  (see  List  (Civil))  comes 
to  an  end  with  the  death  of  the  sovereign ;  and  the  surrender  of  the 
hereditary  revenues  to  the  use  of  the  public  at  the  beginning  of  a  new 
reign  does  not  operate  beyond  the  life  of  the  sovereign  making  the 
surrender  {Lord  Advocate  v.  Douglas,  4  St.  Tri.  N.  S.  738).  [After  the 
death  of  Queen  Victoria  some  doubt  arose  as  to  whether  certain  appoint- 
ments made  by  Her  Majesty  were  not  vacated  by  her  death.  Accordingly; 
the  Demise  of  the  Crown  Act,  1901, 1  Edw.  vii.  c.  57,  which  received  the 
royal  assent  on  July  2,  1901,  and  took  effect  as  from  the  date  of  the 
last  demise  of  the  Crown,  provided  that  the  holding  of  any  office  under 
the  Crown,  whether  within  or  without  His  INIajesty's  dominions,  shall 


492  DEMOLISH 

not  be  affected,  nor  shall  any  fresh  appointment  thereto  be  rendered 
necessary  by  a  demise  of  the  Crown ;  see  also  Stat.  E.  &  O.,  Eev.  1904, 
vol.  iv.,  "  Crown,"  p.  1.]  See  further,  Chronological  Index  to  the  Statutes 
under  Crown ;  Demise. 

Demolish. — By  the  Malicious  Damage  Act,  1861,  it  is  made 
felony  for  rioters  to  demolish  or  begin  to  demolish  any  church,  chapel, 
meeting-house,  or  other  place  of  divine  worship,  or  any  house,  stable,  or 
any  of  the  other  buildings  enumerated  in  the  section. 

Under  the  Housing  of  the  Working  Classes  Act,  1890,  s,  33,  local 
authorities  are  empowered  to  make  orders  for  the  demolition  of  houses 
which  are  unfit  for  human  habitation ;  and  under  the  London  Building 
Act,  1894,  the  London  County  Council  may  obtain  similar  orders  in 
respect  of  buildings  erected  in  contravention  of  the  Act. 

[See  further,  Stroud,  Jud.  Diet.] 

Demurrage. 

TABLE  OF  CONTENTS. 

Definition 492  When  the  Lay  Days  Begin    .         .     496 

Demurrage  by  Eeason  of  Collision  Who  are   the   Persons  liable  for 

excluded 492  Demurrage         ....     499 

What  Lay  Days  are  Allowed  by  The  Means  of  enforcing  Demur- 

the  Charter        ,         .         .         .493  rage 500 

Demurrage  may  be  generally  defined  as  a  compensation  paid  by  the 
shipper  of  goods  to  the  shipowner  for  delay  in  taking  his  goods  on  board 
or  out  of  the  ship  which  carries  them,  whether  under  a  charter-party 
(C/P)  or  bill  of  lading  (B/L)  (see  pei^  Lord  Esher,  M.E.,  Harris  v.  Jacobs, 
1885,  15  Q.  B.  D.  247).  "The  days  which  are  given  to  the  charterer  in 
a  charter-party  either  to  load  or  unload  without  paying  for  the  use  of 
the  ship,  are  the  lay  days ;  then  days  are  sometimes  given  also  in  favour 
of  the  charterer,  which  are  called  '  demurrage  days.'  These  are  days 
beyond  the  lay  days,  but  during  which  he  has  to  pay  for  the  use  of  the 
ship  in  a  fixed  sum"  {ibid.,  Nielsen  v.  Wait,  1885,  16  Q.  B.  D.  70).  This 
"fixed  sum"  may  be  an  agreed  rate  of  compensation  for  every  "day," 
"  weatlier  working  day "  or  "  hour,"  occupied  in  loading  or  unloading 
beyond  the  lay  days. 

The  word  demurrage,  however,  besides  its  strict  meaning  of  an  agreed 
compensation  for  delay  in  loading  or  discharging  a  ship,  also  includes 
damages  becoming  due  to  the  shipowner  for  the  detention  of  the  ship  in 
breach  of  the  charter-party  or  bill  of  lading;  such  damages  may  be  in 
addition  to  demurrage  proper,  as  when  the  ship  is  detained  during  all 
the  agreed  days  on  demurrage  and  longer,  or  they  may  be  payable 
without  any  demurrage  proper  being  due,  if  the  charter-party  does  not 
provide  for  days  on  demurrage  (Carver,  Carriage  by  Sea,  609).  The  term 
is  also  used,  perhaps  improperly,  of  detention  of  ships  due  to  collisions, 
and  their  claims  for  compensation  against  the  wrong-doer  (e.g.  The 
Haversham  Grange,  1905,  10  Asp.  156  ;  The  Marpessa,  1906,  10  Asp.  232 ; 
and  see  Collisions,  Measure  of  Damages,  Vol.  III.  p.  166). 

"  The  word  '  demurrage '  no  doubt  properly  signifies  the  agreed  addi- 
tional payment  (generally  per  day)  for  an  allowed  detention  beyond  a 
period  either  specified  in  or  to  be  collected  from  the  instrument  (charter- 
party  or  bill  of  lading);  but  it  has  also  a  popular  or  more  general 
meaning  of  compensation  for  undue  detention,  and  from  the  whole  of 


DEMUKEAGE  493 

each  charter-party  containmg  the  clause  m  question  we  must  collect 
what  is  the  proper  meaning  to  be  assigned  to  it "  (Cleasby,  B.,  Lockhart 
V.  Falk,  1875,  L.  K.  10  Ex.  132;  and  see  per  Bowen,  L.J.,  Clink  v.  Radford, 
[1891]  1  Q.  B.  625). 

The  difference  between  these  two  chief  senses  of  the  word  is  generally 
only  of  importance  in  connection  with  the  "  cesser  clause  "  (see  below). 
As  said  already,  before  demurrage  can  become  due  either  in  the  proper 
or  in  the  popular  sense,  the  "  lay  days,"  or  time  allotted  for  loading  and 
unloading  as  the  case  may  be,  must  have  expired ;  and  accordingly  the 
following  points  chietly  require  consideration : — (a)  What  lay  days  are 
allowed  by  the  charter-party ;  (&)  when  the  lay  days  begin ;  (f)  who  are 
the  persons  liable  for  demurrage ;  {d)  the  means  of  enforcing  demurrage, 
especially  with  reference  to  the  cesser  clause. 

(a)  Lay  Days  allowed  by  the  Charter- Party. — The  number  of  lay  days 
may  be  either  expressly  defined  by  the  charter-party,  or  determined  by 
inference  or  reference  from  its  terms,  e.g.  "within  so  many  days,"  or 
"according  to  the  usual  despatch  of  the  port,"  or  "in  the  usual  and 
customary  time,"  or  "  at  the  rate  of  so  many  tons  per  day."  If  no 
reference  or  inference  is  to  be  found  in  the  terms  of  the  charter-party, 
the  charterer  is  then  bound  to  load  or  discharge,  as  the  case  may  be, 
within  a  reasonable  time. 

Where  the  time  is  expressly  stated,  the  charterer  binds  himself  by 
his  contract  to  finish  loading  or  discharging  within  that  time,  and  he  is 
not  excused  because  he  is  prevented  by  circumstances  Ijeyond  his  control, 
e.g.  the  crowded  state  of  the  port  {Raiulall  v.  Lynch,  1810,  2  Camp.  352 ; 
11  R.  11.  340),  frost  {Barret  v.  Button,  1815,  4  Camp.  333 ;  16  E.  E.  798), 
bad  weather  (Thivi  v.  Bycrs,  1876, 1  Q.  B.  D.  244),  or  the  act  of  a  foreign 
Government  {Blight  v.  Page,  1801,  3  Bos.  &  Pul.  2957i. ;  Barker  v.  Hodg- 
son, 1814,  3  M.  «&  S.  267;  15  E.  R.  485);  unless  these  are  excepted  in 
the  charter-party  (Scrutton,  Charter- Parties  and  Bills  of  iMding,  art.  131 ; 
Aktieselkahet  Argentina  v.  Von  Laer,  1903,  19  T.  L.  E.  151).  He  is  not 
excused  even  by  the  inability  of  the  shipowner  to  do  his  part  of  the 
work,  if  this  be  not  due  to  the  shipowner's  fault  (see  Thiis  v.  Bycrs, 
above;  Potter  v.  Burrell,  [1897]  1  Q.  B.  97;  Budgett  v.  Binnington, 
[1891]  1  Q.  B.  35).  Even  if  the  delay  be  due  to  the  shipowner's  negli- 
gence, the  charterer  is  not  excused  unless  the  shipowner's  failure  to  do 
Ids  part  makes  it  impossible  for  the  charterer  to  do  his,  i.e.  unless  there 
are  no  other  means  available  to  the  charterer  of  perfonning  his  contract 
{ibid.,  1890,  25  Q.  15.  D.  327).  Where  by  charter-party  cargo  was  to  be 
loaded  in  a  fixed  number  of  days  with  demurrage  at  a  certain  rate  over 
and  above  lay  days,  ship  to  have  lien  on  cargo  for  demurrage,  and 
demurrage  was  incurred,  and  while  the  discharge  was  proceeding  ship- 
owners exercised  their  lien  for  demurrage  during  four  days  during  which 
no  cargo  was  discharged,  it  was  held  that  they  were  justified  in  doing 
so,  and  could  recover  damages  for  detention  of  the  ship  during  those 
days  {Lyle  S.  C.  v.  Cardiff  Corporation,  1899,  5  C.  C.  87).  A  shipowner 
who  has  a  lien  on  the  cargo  for  freight  and  demurrage,  when  he  can 
unload  the  cargo,  cannot  keep  the  cargo  in  the  ship  and  claim  for  her 
detention  unless  this  is  a  reasonable  course  {ilnd.,  and  Modesto,  Pinheiro 
&  Co.  V.  Dupr^,  1902,  9  Asp.  297).  On  the  other  hand,  he  cannot  land 
the  goods  under  the  Merchant  Shipping  Act,  1894,  unless  it  is  clear 
that  the  ship  cannot  be  discharged  within  the  time  allowed  by  the 
charter  {Smailes  v.  Hans  Dessen,  1905,  11  C.  C.  74).  A  fortioi'i  the 
merchant,  is  not  excused  if  his  failure  to  discharge  or  load  within  the 
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specified  time  be  due  to  circumstances  within  his  control  {Petersen  v. 
Freebody,  [1895]  2  Q.  B.  294) ;  and  he  must  be  prepared  to  take  advan- 
tage of  a  chance  vacancy  at  a  loading  berth,  and  to  have  his  cargo  ready 
iKrog  v.  Burns,  1903,  5  F.  1189;  Carver,  626),  though  he  is  not  obliged 
to  anticipate  a  remote  and  improbable  contingency  {Krog  v.  Burns,  ibid., 
1193,  distinguishing  Little  v.  Stevenson,  [1896]  A.  C.  108,  119  (Sc.)). 
On  the  other  hand,  if  the  shipowner  by  his  fault  causes  the  delay,  the 
merchant  is  not  liable,  for  the  lay  days  do  not  begin ;  e.g.  shipowner  not 
addressing  the  ship  to  the  charterer's  agent  as  agreed  in  the  charter- 
party  {Bradley  v.  Goddard,  1863,  3  F.  &  F.  638),  or  not  having  the  ship 
ready  to  give  delivery  of  her  cargo  {Hansen  v.  Donaldson,  1874,  1  Sess. 
Ca.  (4th)  1066);  and  the  law  is  the  same  where  the  ship  is  directly 
disqualified  from  loading  or  discharging,  e.g.  by  quarantine  {White  v. 
S.S.  Winchester  Co.,  1886,  13  Sess.  Ca.  (4th)  524;  and  see  The  Austin 
Friars,  1894,  10  T.  L.  E.  633),  or  delay  in  getting  custom-house  papers, 
unless  this  is  due  to  the  charterer's  fault  {Furnell  v.  Thomas,  1828,  5  Bing. 
188 ;  30  E.  E.  568 ;  Hill  v.  Idle,  1815,  4  Camp.  327 ;  16  E.  E.  797) ;  or  by 
absence  in  order  to  repair  damages  caused  by  collision  {Tyne  and  Blyth  S. 
Co.  V.  Leech,  [1900]  2  Q.  B.  12).  Where  the  time  for  loading  (or  unloading) 
is  fixed,  and  nothing  is  said  as  to  the  manner  of  loading  (or  unloading), 
it  is  understood  that  the  customary  manner  is  that  contemplated  by  the 
■contract;  and  for  delay  in  this  owing  to  a  vis  major  the  merchant  will 
be  liable,  unless  he  expressly  protects  himself  by  his  contract  {Smith  v. 
Rosario  Nitrate  Co.,  [1894]  1  Q.  B.  174;  Crawford  y.  Wilson,  1896,  1  C.  C. 
154  and  277,  "restraints  of  princes  and  rulers"  held  to  cover  delay  due 
to  hostilities  at  the  port  of  loading). 

Lay  days  are  often  described  in  charter-parties  as  so  many  "  days," 
or  "  running  days,"  or  "  working  days,"  in  which  the  ship  must  be  loaded 
or  discharged.  It  has  been  judicially  decided  that  in  the  absence  of 
custom,  "  days  "  mean  all  days,  whether  working  or  non-working  days, 
and  include  Sundays  and  holidays  (Lord  Esher,  M.E.,  and  Lindley,  L.J., 
Nielsen  v.  Wait,  1885,  16  Q.  B.  D.  67) ;  but  custom  may  make  "  days  " 
equivalent  to  "  working  days,"  and  exclude  Sundays  and  holidays  {Cochran 
V.  Bctherg,  1800,  3  Esp.  121).  The  context,  too,  may  vary  the  ordinary 
meaning,  see,  e.g.  Harper  y.'  McCarthy,  1806,  2  Bos.  &  Pul.  IST.  E.  258). 
"  Eunning  days  "  mean  the  same  as  "  days  "  in  a  charter-party  or  bill 
of  lading  {Brown  v.  Johnson,  1842,  10  Mee.  &  W.  331),  and  are  not 
equivalent  to  consecutive  days  as  "  days  running  "  would  be,  although 
the  consequence  of  the  stipulation  is  that,  in  the  absence  of  custom  to 
the  contrary,  the  days  or  running  days  run  consecutively,  for  the  work 
must  be  carried  on  without  a  break  (Cotton,  L.J.,  Nielsen  v.  Wait,  above). 
"  Working  days  "  exclude  holidays  ojjserved  in  the  port  of  discharge,  but 
not  local  holidays  not  observed  by  the  persons  loading  or  discharging  the 
ship,  or  days  on  which  bad  weather  prevents  work  being  done  {Holman 
V.  Peruvian  Nitrate  Co.,  1878,  5  Sess.  Ca.  (4th)  657 ;  and  see  Mein  v. 
Ottman,  1904,  6  F.  276  (twelve  hours),  "working  day;"  Turodndl  v. 
Cruickshanh,  1904,  7  F.  265,  "working  day  of  twenty-four  consecutive 
hours  (weather  permitting),  Sundays  and  holidays  always  excepted ; " 
Hoidder  v.  Weir,  [1905]  2  K.  B.  267,  "  weather-working  day,"  where  work 
done  on  Sundays  excepted  under  the  charter-party  was  held  not  to  make 
them  lay  days,  but  ballasting,  though  necessary  to  the  ship,  was  not  excluded 
from  the  time  allowed  for  discharging,  and  ibid.,  10  C.  C.  228).  Similar 
usual  times  of  loading  or  discharge  are:  "thirty-six  running  hours,  on  terms 
of  usual  colliery  guarantee  "  {Shamrock  S.S.  Co.  v.  Storey,  1899,  81  L.  T.  413; 
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and  Carver,  627«) ;  "  colliery  working  days  "  {Saxon  S.S.  Co.  v.  Union  S.S. 
Co.,  1899,  81  L.  T.  246 ;  1900,  68  L.  J.  Q.  B.  58,  914 ;  69  ibid.  907  (H.  L.); 
and  5  C.  C.  381) ;  "working  days  of  twenty-four  hours  "  {Rhymney  S.S.  Co. 
V.  Iberian  I.  0.  C,  1898,  79  L.  T.  240) ;  "  350  tons  per  working  day  of 
twenty-four  hours"  {Fm-est  S.S.  Co.  v.  Iberian  I.  0.  C,  1899,  81  L.  T.  563 ; 
5  C.  C.  83);  "210  tons  per  working  day,  weather  permitting"  (  Yeoman  v.  B. 
[1904]  2  K.  B.  429).  "  Holidays  "  mean  those  so  observed  at  the  port  of 
loading  or  discharge,  not  those  observed  by  the  ship,  for  the  provision  is 
in  favour  of  the  charterer  (Holman's  Case,  ante ;  see  Niemann  v.  Moss, 
1860,  29  L.  J.  Q.  B.  206 ;  and  In  re  Allismi  and  Bichards,  1904,  20  T.  L.  R. 
584,  charter-party  excepting  from  loading  time  "  Sundays,  custom-house, 
colliery,  and  local  holidays." 

If  the  loading  or  despatch  is  to  be  "  with  the  usual  despatch  of  the 
port,"  or  in  the  "  usual  and  customary  time,"  the  time  taken  must  not 
exceed  that  ordinarily  taken  at  the  port  {Kearon  v.  Pearson,  1861,  31 
L.  J.  Ex.  1 ;  and  see  Ashcroft  v.  Croiv  Orchard  Collier}/  Co.,  1874,  L.  R. 
9  Q.  B.  540;  Bodgers  v.  Forresters,  1810,  2  Camp.  483;  11  R.  R.  773; 
Bodenacker  v.  May,  1901,  6  C.  C.  37 ;  Carver,  614,  615). 

If  by  the  charter-party  the  discharge  is  to  be  "  as  fast  as  ship  can 
deliver,"  the  consignee  must  take  delivery  as  fast  as  a  ship,  working 
reasonably,  can  deliver  under  the  conditions  and  with  the  means  avail- 
able at  the  port  of  delivery  {Wyllie  v.  Harrison,  1885,  13  Sess.  Ca.  (4th) 
92  ;  The  Jaxleren,  [1892]  P.  351 ;  Good  v.  Isaacs,  [1892]  2  Q.  B.  555) ;  and 
if  the  loading  or  discharging  is  to  be  done  "  in  the  usual  and  customary 
manner "  (or  some  similar  words),  tliis  refers  primarily  to  the  manner, 
and  only  secondarily  to  the  time,  of  loading  or  discharging  (Bovill,  C.J., 
Tapscott  V.  Balfour,  1872,  L.  R.  8  C.  1\  52  ;  Brett,  LJ.,  ^Xelson  v.  Dahl, 

1879,  12  Ch.  D.  588;  Fry  and  Lopes,  L.JJ.,  Castlegate  S.S.  Co.  v. 
Bemjisey,  [1892]  1  Q.  B  854).  Under  a  charter  "cargo  to  be  discharged 
with  customary  steamship  despatch  as  fast  as  steamer  can  deliver,  in 
ordinary  working  hours,  according  to  custom  of  respective  ports,"  it  is 
enough  if  the  discharge  is  made  with  the  utmost  despatcli  possible  under 
the  circumstances,  not  being  under  the  control  of  the  person  who  has 
to  take  delivery;  such  a  clause  is  not  etiuivalent  to  fixing  a  definite 
number  of  days  or  hours  during  which  the  dischai-ge  is  to  be  completed ; 
and  a  special  exception  in  a  subsequent  clause,  "  strikes,  lockouts,  etc.," 
does  not  affect  the  provision  for  prompt  despatch  in  delivery  (Hnlthen 
v.  Stetvart,  [1903]  A.  C.  389;  8  C.  C.  297). 

Where  no  time  is  fixed  either  expressly  or  by  reference  or  inference, 
it  is  the  duty  of  the  charterer  to  use  reasonable  despatch  in  performing 
his  part,  and  to  load  or  discharge  in  a  reasonable  time.  What  is  a 
"  reasonable  time "  is  determined  by  the  actual  circumstances  existing 
at  the  time  (and  not  by  ordinary  circumstances),  so  far  as  they  are  not 
caused  or  contributed  to  by  the  conduct  of  the  charterer  or  consignee 
(see  Hick  v.  Baymond,  [1893]  App.  Cas.  22 ;  Postlethivaitc  v.  Frceland, 

1880,  5  App.  Cas.  599,  621 ;  but  see  Wright  v.  Neio  Zealand  Shijyping  Co., 
1879,  4  Ex.  I).  165 ;  the  difference  between  this  case  and  the  last  being 
that  in  the  former  there  was  no  reference  to  the  customary  manner  of 
discharge,  per  Lord  Selborne,  Postlethwaites  Case,  above,  p.  609 ;  Lord 
Herschell,  Hick  v.  Baymond,  above,  p.  31 ;  see  also  Castlegate  S.S.  Co. 
v.  Dempscy,  [1892]  1  Q.  B.  854).  If  the  charterer's  obligation  is  only  to 
load  or  discharge  within  a  reasonable  time  under  the  actual  circumstances, 
he  is  not  lialjle  for  delay  caused  by  circumstances  beyond  his  control 
{Ford  V.  Cotcsworth,  1868,  L.  R.  4  Q.  B.  133,  and  5  ibid.  544).     The  excuse 
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of  vis  major  will  not,  however,  avail  the  charterer  in  case  the  cargo  or 
the  appliances  for  loading  or  unloading  it,  if  under  his  control,  are  not 
ready  when  the  ship  arrives ;  though  if  they  are  under  the  control  or 
management  of  a  port  authority,  a  reference  to  the  discharge  being  made 
according  to  the  custom  of  the  port  will  relieve  the  charterer  from 
liability  for  the  delay  (Wright's  Case;  Fostlethwaite's  Case;  Wyllie  v. 
Harrison,  1885,  13  Sess.  Ca.  (4th)  92;  The  Alne  Holme,  [1893]  P.  173); 
but  exceptions  of  "  risks,  strikes,  or  other  accidents  or  causes  beyond 
control  of  charterers,  which  may  delay  loading  "  in  a  charter  providing 
that  the  ship  shall  proceed  to  a  loading  berth  as  ordered,  and  load  cargo 
in  usual  and  customary  manner,  do  not  exonerate  the  charterer  from  his 
duty  to  have  the  cargo  ready  (Ardan  S.S.  Co.  v.  Weir,  1904,  6  F.  294; 
[1905]  A.  C.  501).     See  Cargo  and  Charter-Party. 

Where  a  ship  is  to  be  loaded  "  in  regular  turn,"  or  "  in  regular  turns 
of  loading,"  and  the  ship  is  ready  at  the  proper  place  and  does  not  get 
her  turn,  the  charterer  is  liable  for  her  detention  (Carver,  620).  What 
a  "  turn "  is  depends  on  the  practice  of  the  port  or  the  understanding 
between  the  parties  {Laivson  v.  Btimess,  1862,  1  H.  &  C.  396).  "  In 
regular  turn  "  primd  facie  means  regular  turn  in  the  port  of  loading, 
but  the  words  may  be  shown  to  have  a  different  meaning  by  con- 
struction of  the  charter  or  by  evidence,  e.g.  regular  turn  of  a  colliery 
{Quil]3u6  Barque  v.  Broion,  [1904]  2  K.  B.  264).  The  charter  may 
give  an  option  to  average  days  for  loading  and  discharge  to  avoid 
demurrage  {Molitre  S.S.  Co.  v.  Naylor,  1897,  2  C.  C.  92 ;  Rowland  S.S. 
Co.  V.  Wilson,  ibid.  198),  and  this  right  may  be  lost  by  charterers 
treating  despatch  money  for  time  saved  in  loading,  and  to  be  settled 
in  the  loading  port,  as  an  advance  of  freight  at  the  loading  port 
{Oakville  S.S.  Co.  v.  Holmes,  1899,  5  C.  C.  48);  or  it  may  provide  for  its 
becoming  void  on  stoppage  continuing  for  a  specified  number  of  running 
days  from  time  of  ship  being  ready  to  load  provided  no  cargo  shipped 
previously  (Steel,  Young  &  Co.  v.  Grand  Canary  C  C,  1902,  7  C.  C.  213  ; 
1904,  9  C.  C.  275). 

(b)  When  Lay  Days  begiri. — Before  lay  days  will  begin  to  run  at  a 
port  of  loading,  notice  of  the  ship's  arrival  there  must  be  given  to  the 
charterer  (Stanton  v.  Austin,  1872,  L.  E.  7  C.  P.  651);  but  this  is  not 
necessary  to  make  lay  days  run  at  the  port  of  discharge,  whether  the 
ship  be  a  chartered  or  a  general  one,  unless  the  contract  so  stipulates. 
See  Affreightment  and  Cargo. 

The  general  rule  is  that  the  lay  days  begin  to  run  when  the  ship 
reaches  the  place  agreed  upon  for  loading  or  discharging,  and  is  ready 
to  load  or  discharge  her  cargo,  as  the  case  may  be :  but  difficulty  may 
arise  in  the  application  of  the  rule,  i.e.  deciding  at  what  point  or  place 
the  ship  can  be  considered  as  an  "arrived"  ship;  and  the  determina- 
tion of  this  question  depends  on  the  nature  of  the  place  to  which  the 
ship  has  to  go  in  order  to  fulfil  her  contract.  An  exhaustive  statement  . 
of  the  law  on  this  point  may  be  found  in  the  judgment  of  Lord  Esher 
(then  Brett,  L.J.),  in  Nelson  v.  Dahl,  1879,  12  Ch.  D.  568,  which  has 
been  recognised  in  the  later  decisions  as  an  authoritative  classification 
of  the  rights  and  liabilities  of  shipowners  and  charterers  as  to  loading 
and  discharging.  The  propositions  laid  down  in  it  and  subsequent 
cases  are  very  concisely  stated  in  the  argument  in  a  recent  case  (Sanders 
V.  Jenkins,  [1897]  1  Q.  B.  93)  as  follows :  (1)  where  a  port  is  named, 
the  lay  days  begin  at  the  usual  place  of  discharge  there,  or  at  the  place 
to  which  the  charterers  have  ordered  the  ship  to  go ;  (2)  where  a  dock 
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is  named,  the  lay  days  begin  when  the  ship  is  in  it,  and  not  at  a 
particular  place  in  it ;  (3)  where  a  herth  is  named,  the  lay  days  do  not 
begin  till  the  ship  reaches  the  berth.  Examples  of  (1)  may  be  found  in 
Brcreton  v.  Chajwian,  1831,  7  Bing.  559;  33  E.  E.  573,  Port  of  Wells; 
Uraivn  v.  Johnson,  1842,  10  Mee.  &  W.  331 ;  62  E.  E.  632,  Port  of 
Hull ;  Kell  v.  Aiuhrson,  ihid.  498,  Port  of  London ;  and  Randall  v. 
Lynch,  1810,  2  Camp.  352;  HE.  E.  340,  Port  of  London;  see,  too 
Pyman  v.  Dreyfus,  1889,  24  Q.  B.  D.  152;  and  Sanders  v.  Jenkins, 
above;  Hulthen  v.  Stewart,  1901,  6  C.  C.  65;  Leonis  S.S.  Co.  v.  Rank, 
1907, 1  K.  B.  344.  Examples  of  (2)  are  afforded  by  Tapscott  v.  Balfour, 
1872,  L.  E.  8  0.  P.  52 ;  Monsen  v.  Macfarlane,  [1895]  2  Q.  B.  562.  An 
example  of  (3)  is  to  be  found  in  Tharsis  Co.  v.  Morel,  [1891]  2  Q.  B.  647, 
in  which  the  previous  case  of  Murphy  v.  Coffin,  1883,  12  Q.  13.  \).  87, 
was  approved,  and  those  of  The  Carisbrook,  1890,  15  P.  D.  98,  and  DalV 
Orso  V.  Mason,  1876,  3  Sess.  Ca.  (4th)  419,  were  disapproved;  and  see 
Modesto,  Pinheiro  &  Co.  v.  Dupri,  1902,  86  L.  T.  560  ;  7  C.  C.  105 ;  and 
Carver,  627,  for  a  summary  as  to  the  commencement  of  lay  days. 

To  these  three  rules  with  regard  to  the  beginning  of  lay  days  at  the 
port  of  loading  or  discharge  must  be  added  a  fourth,  namely,  that  if 
the  ship  is  prevented  from  reacliing  the  agreed  place  for  loading  or 
discharging  by  obstacles  caused  by  tlie  freighter,  or  other  engagements 
entered  into  by  him,  the  lay  days  will  begin  as  soon  as  the  ship  is  rea<ly 
and  waiting  to  go  to  that  agreed  place  (Carver,  627 ;  approved  by 
Kennedy,  J.  Aktieselskabct  Inr/lewood  \.  Millar's  Kari'i  and  JarraJt  Forests, 
1903,  88  L.  T.  559;  8  C.  C.  196);  and  see  Ashcroft  v.  Crmo  Orclmrd 
Colliery  Co.,  1874,  L.  E.  9  Q.  B.  540 ;  and  Tillctt  v.  Cum  Avon  Works, 
1886,  2  T.  L.  E.  675.  But  where  by  the  charter-party  tlie  charterer 
is  given  an  option  of  choosing  the  Ijerth  to  which  the  ship  is  to  go,  he 
may  exercise  it  by  naming  a  berth  in  which  the  ship  has  to  wait  for  a 
considerable  time  for  her  turn,  if  the  lay  days  are  not  fixeil  (Pi/maii  v. 
Dreyfus,  1889,  24  Q.  B.  1).  152 ;  Thar.n.s  Co.  v.  Morel,  [1891]  2  Q.  B. 
647);  although  he  must  not  order  the  ship  unreasonably  to  a  berth 
that  is  not  ready  within  a  reasonable  time  (Lord  Blackburn,  Nelson 
v.  Dahl,  1881,  6  App.  Cas.  44);  for  "the  option  is  given  for  the  benefit 
of  the  person  who  has  to  exercise  it.  He  is  bound  to  exercise  it  in  a 
reasonable  time,  but  is  not  bound  in  exercising  it  to  consider  the  benefit 
or  otherwise  of  the  other  party.  Tiie  option  is  to  choose  a  port,  or 
berth,  or  dock,  that  is,  one  tliat  is  reasonably  fit  for  the  purpose  of 
delivery,  not  one  the  entrance  to  whicli  is  blocked — that  would  be 
practically  no  exercise  of  the  option.  .  .  .  To  limit  the  option  of  the 
charterer  by  saying  that  in  the  ciioice  of  a  berth  he  is  to  consider  the 
convenience  of  the  shipowner,  is  to  deprive  him  of  the  benefit  of  the 
option.  The  most  that  can  be  said  is  that  he  does  not  exercise  his 
option  at  all  unless  he  chooses  a  berth  that  is  free,  or  likely  to  be  so  in 
a  reasonable  time  "  (Bowen,  L.J.,  Tharsis  Co.  v.  Morel,  ante,  652  ;  Bulmnii 
V.  Fenwick,  [1894]  1  Q.  B.  179,  "  strikes  excepted  ").  In  Watson  v.  Bm-ner, 
1900,  5  C.  C.  377,  where  the  wharf  named  in  the  charter  was  under 
the  control  of  the  purchasers  of  cargo,  and  owing  to  arrangements  made 
with  them  other  ships  were  allowed  to  discharge  first,  it  was  held  that  the 
purchasers  were  not  liable  for  such  delay,  though  they  did  not  insist  on 
their  rights  under  the  contract  of  purchase ;  and  in  Ogmorc  S.S.  Co.  v. 
Borner,  1901,  6  C.  C.  104,  "cargo  to  be  delivered  as  customary  where 
and  as  directed  by  consignees,"  where  purchasers  of  cargo  had  several 
ships  already  discharging  in  the  dock  named,  and  the  vessel  by  the 
VOL.  IV.  32 
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dock  regulations  could  not  enter,  charterers  were  held  not  responsible 
for  delay ;  and  Carver,  624&. 

In  the  absence  of  custom  to  a  contrary  effect,  where  the  charter- 
party  contains  the  clause,  "  so  near  thereunto  as  she  may  safely  get,"  the 
ship  is  an  "  arrived  "  ship,  and  the  lay  days  will  begin  to  run  when  the 
ship  arrives  at  a  place  where,  by  the  usage  of  the  port,  she  discharges 
part  of  her  cargo  {i.e.  lightens),  and  then  completes  her  discharge  at  her 
final  destination ;  and  in  the  absence  of  a  contrary  custom  the  days  will 
run  on  continuously,  not  excluding  the  time  spent  in  moving  from  one 
place  to  another  ;  but  if  such  a  custom  is  proved,  it  will  govern  the  case 
{Nielsen  v.  Wait,  1885,  16  Q.  B.  D.  67  and  75,  Port  of  Gloucester;  and 
see  Aktieselskahet  Inglewood  v.  Millar  s  Karri  and  Jarrah  Forests,  1903, 
88  L.  T.  559 ;  8  C.  C.  196,  for  a  similar  decision,  where  ship  had  to 
take  her  cargo  on  board  always  afloat).  If  such  a  clause  be  absent  from 
the  charter-party,  it  is  doubtful  if  the  place  where  the  ship  lightens 
need  be  in  the  ambit  of  the  port  of  destination  or  not,  in  order  to  make 
the  lay  days  begin  to  run ;  but  if  the  charter-party  does  include  such 
a  clause,  it  makes  no  difference  whether  the  partial  discharge  be  made 
within  the  port  of  destination  or  not  (M'Intosh  v.  Sinclair,  1877,  Irish 
Eep.  11  C.  L.  456 ;  Dickinson  v.  Martini,  1874,  1  Sess.  Ca.  (4th)  1185). 

The  charterer  is  not  liable  for  delay  after  the  loading  is  completed, 
e.g.  by  ice,  or  not  getting  clearances  owing  to  the  custom-house  being 
burnt  down  (Barret  v.  Button,  1815,  4  Camp.  333 ;  16  E.  E.  798 ;  Fringle 
V.  Mollett,  1840,  6  Mee.  &  W.  80 ;  55  E.  E.  519 ;  Jamieson  v.  Laurie,  1796, 
6  Bro.  P.  C.  474 ;  2  E.  E.  1209). 

Part  of  a  demurrage  day  counts  as  a  day  {Commercial  S.S.  Co.  v. 
Boulton,  1875,  L.  E.  10  Q.  B.  346;  Hoiujh  v.  Athya,  1879,  6  Sess.  Ca. 
(4th)  961 ;  Hoidder  v.  Weir,  [1905]  2  K.  B.  267;  10  C.  C.  228);  unless 
there  is  some  expression  in  the  charter,  e.g.  "  at  4d.  per  ton  per  day,  and 
p7v  ratd,  employed  beyond  the  time  allowed  for  discharging,"  to  modify 
this  construction  {Yeo7nan  v.  R,  [1904]  2  K.  B.  429;  9  C.  C.  269). 
Days  are  generally  counted  according  to  the  calendar,  and  not  as  periods 
of  twenty-four  hours  (see  The  Katy,  [1895]  P.  56 ;  Cornfoot  v.  Boy.  Ex. 
A.  C,  [1903]  2  K.  B.  363;  [1904],  1  K  B.  40),  but  "day"  in  marine 
policy  means  a  consecutive  period  of  twenty-four  hours ;  but  as  a  rule, 
the  day  on  which  the  ship  reaches  the  place  of  discharge,  being  occupied 
in  preparation,  does  not  count,  and  the  lay  days  do  not  begin  till  the 
following  morning  {Allan  v.  Johnstone,  [1892]  19  Sess.  Ca.  (4th)  364); 
though  if  the  claim  is  for  damages  for  detention,  all  the  actual  time  lost 
is  counted  (Carver,  631).  But  where  the  charter-party  provided  that 
the  cargo  should  be  loaded  at  a  certain  rate  "per  weather  working  day," 
it  was  held  that  a  day  on  which,  in  spite  of  bad  weather,  a  substantial 
amount  of  work  was  done,  counted  as  half  a  day,  though  not  amounting 
to  half  a  day,  and  that  a  day  on  which  substantially  a  full  day's  work, 
though  not  amounting  to  twelve  hours,  was  done,  counted  as  a  full  day, 
no  smaller  fraction  than  half  a  day  being  taken  into  consideration,  and 
the  time  worked,  if  quite  insignificant,  not  being  charged  at  all  {Branckelow 
V.  Lamport,  [1897]  1  Q.  B.  570). 

Where  the  ship  is  to  load  and  discharge  at  a  fixed  rate,  and  that  rate 
is  not  reached  in  loading,  though  it  is  exceeded  in  discharging  (or  vice 
versd),  the  two  operations  are  considered  as  distinct,  and  the  gain  made 
by  the  charterer  on  one  is  not  allowed  to  be  deducted  from  his  liability 
on  the  other,  unless  the  charter  so  stipulates  {Marshall  v.  Bolckow,  1881, 
6  Q.  B.  D.  231 ;  Avon  S.S.  Co.  v.  Leask,  1890,  18  Sess.  Ca.  (4th)  280 ; 
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MolUre  S.S.  Co.  v.  Nayl(yr,  1897,  2  Com.  Ca.  92;  Eowland  v.  Wilson, 
1897,  2  C.  C.  198 ;  13  T.  L.  R  459 ;  LaiTig  v.  Hollway,  1878,  3  Q.  B.  D. 
437). 

Demurrage  clauses  are  construed  strictly ;  thus  where  "  forty  running 
days  were  allowed  for  loading  at  Cardifif  and  unloading  at  Alexandria, 
to  commence  on  December  16  th,"  and  at  the  shipowner's  request  the 
charterer  agreed  to  load  part  of  the  cargo  at  Pembroke  (where  the  ship 
then  was)  and  complete  at  Cardiff,  and  ten  days  were  taken  at  Pembroke, 
forty  days  at  Cardiff,  and  ten  days  at  Alexandria,  the  charterer  was  held 
liable  for  twenty  days'  demurrage,  which  was  "  payable  December  16th, 
wherever  the  ship  might  be"  {Jackson  v.  Gallowai/,  1838,  5  Bing.  N".  C. 
71 ;  50  R.  R.  608 ;  so  Blech  v.  Balleras,  1860, 29  L.  J.  Q.  B.  261 ;  Sweeting 
V.  Darthez,  1854,  23  L.  J.  C.  P.  131 ;  Lamwy  v.  Werry,  1717,  4  Bro.  P.  C. 
630 ;  Marshall  v.  De  la  Torre,  1795, 1  Esp.  367 ;  and  see  Turner  v.  Banna- 
tyne,  1905,  20  T.  L.  R.  782;  9  C.  C.  346 ;  91  L.  T.  618  (C.  A.),  discharge 
of  grain  cargo  under  London  Corn  Trade  Association  contract ;  Carver, 
635). 

(c)  Persons  Liable  for  Demurrage. — Primarily  the  person  liable  to  pay 
demurrage  is  the  person  who  makes  the  contract  of  sea  carriage  with  the 
shipowner,  i.e.  under  a  charter-party  the  charterer,  under  a  bill  of  lading 
the  shipper. 

Under  a  charter-party  the  charterer  is  generally  liable  for  demurrage, 
even  though  other  persons  may  also  be  responsible,  e.g.  shippers  or  bill 
of  lading  holders,  unless  the  shipowner  has  dealt  with  the  bill  of  lading 
holders  in  a  manner  inconsistent  with  the  charter-party  (Carver,  644 ; 
Scrutton,  arts.  134,  135). 

Under  a  bill  of  lading  the  shipper,  if  he  retains  the  bill  of  lading, 
is  liable  for  demurrage,  unless  he  assigns  it  with  the  goods  to  another 
person,  when,  if  the  latter  presents  it  and  demands  delivery  of  the 
goods,  he  thereby  offers  to  perform  the  terras  of  the  bill  of  lading  on 
which  the  goods  are  delivered  to  him  (Cave,  J.,  Allen  v.  Cdtart,  1883, 
11  Q.  B.  D.  782 ;  and  see  Leer  v.  Yates,  1811,  3  Taun.  387).  But,  on  the 
other  hand,  a  qualified  acceptance  of  the  goods  will  not  make  the  con- 
signee or  indorsee  of  the  bill  of  lading  liable  for  demurrage  (S.S.  County 
of  Lancaster  v.  Sharp,  1889,  24  Q.  B.  D.  158).  Under  the  Bills  of 
Lading  Act,  however  (whatever  would  be  the  case  without  it),  a  con- 
signee or  indorsee  of  a  bill  of  lading,  to  whom  the  property  in  the  goods 
has  passed,  is  bound  by  the  implied  promise  in  the  contract  to  be  reason- 
ably diligent  in  taking  delivery  of  the  goods  (Carver,  639,  quoting  Fo^vlcr 
V.  Knoop,  1878,  4  Q.  B.  D.  299). 

Bills  of  lading  do  not  generally  specify  any  time  within  which  the 
goods  must  be  loaded  or  discharged,  unless  the  ship  is  a  chartered  one 
and  the  bills  of  lading  incorporate  the  provisions  of  the  charter-party  in 
this  respect ;  but  in  any  other  case  the  only  liability  of  the  shipper  or 
his  assignee,  or  the  consignee  of  the  goods,  is  to  be  reasonably  diligent  in 
loading  or  discharging  the  goods  (see  above). 

In  order  to  incorporate  the  terms  of  the  charter-party,  the  bill  of 
lading  must  refer  clearly  thereto ;  the  words  "  goods  being  deliverable 
on  payment  of  freight  and  all  other  conditions  as  per  charter-party" 
cover  demurrage  at  the  port  of  discharge  if  the  charter-party  gives  a 
lien  for  demurrage  {Wegener  v.  Smith,  1854,  15  C.  B.  285;  Forteus  v. 
Watney,  1878,  3  Q.  B.  D.  534) ;  while  the  words  "  goods  deliverable  to 
consignees  on  their  paying  for  goods  as  per  charter-party  "  have  been  held 
not  to  cover  demurrage  (a  lien  for  it  being  given  by  the  charter-party) 
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at  the  port  of  loading  (Smith  v,  Sievcking,  1857,  4  El.  &  Bl.  945,  and 

5  ibid.  589 ;  cp.  Gray  v.  Carr,  1871,  L.  E.'  6  Q.  B.  522).  See  Bills  of 
Lading,  Vol.  II.  p.  233. 

Where  there  are  several  bills  of  lading  given  for  different  parcels  of 
cargo  on  board  a  ship,  and  each  contains  a  denmrrage  clause,  the  con- 
signee of  one  parcel  may  be  liable  to  pay  demurrage  for  delay  in  getting 
delivery  of  his  goods,  even  though  that  delay  is  only  caused  by  the  goods 
of  the  other  consignees  being  stowed  on  the  top  of  his  goods  {Leer  v. 
Yates,  1811,  3  Taun.  387  ;  12  R.  R.  671 ;  Stralccr  v.  Kidd,  1878,  3  Q.  B.  D. 
223;  ForteusY.  Watney,  ibid.  227  and  534);  and  Lord  Ten  terden's  decisions 
to  the  contrary  effect  cannot  be  supported  {Rogers  v.  Hunter,  1827,  Moo. 

6  M.  63 ;  Dobson  v.  Droop,  1832,  Moo.  &  M.  441).  There  may,  however, 
be  a  difference  between  shipment  in  a  general  and  in  a  chartered  ship ; 
and  in  the  former  case,  in  the  absence  of  agreement  to  be  answerable 
for  delay  in  discharging  any  part  of  the  cargo,  one  shipper  may  not  be 
liable  for  delay  caused  by  the  act  of  another  (Carver,  641). 

It  is  a  doubtful  point  whether  each  holder  of  a  bill  of  lading  is  liable 
for  demurrage  to  the  shipowner  after  other  holders  have  paid  it ;  and  it 
may  make  a  difference  whether  the  contractual  liability  to  demurrage 
arises  under  a  charter-party  incorporated  by  reference  into  the  bills  of 
lading  or  under  the  express  terms  of  the  bill  of  lading  itself.  In  Portciis 
V.  Watney,  ante,  Brett,  L. J.,  stated  that  "  it  would  be  no  defence  for  the 
holder  of  the  bill  of  lading  to  say  that  the  shipowner  had  been  paid  the 
same  sum  by  all  other  holders  of  bills  of  lading  for  cargo  in  the  ship,  for 
he  would  have  no  right  to  prove  another  and  wholly  independent  con- 
tract between  the  shipowner  and  the  holders  of  the  other  bills  of  lading, 
(p.  543).  Thesiger,  L.J.,  however,  in  the  same  case  suggested  that  the 
fact  that  "  the  condition  in  the  charter-party  as  to  demurrage  has  been 
performed,  though  not  by  the  particular  consignee,  might  constitute  in 
equity,  if  not  in  law,  a  defence  to  an  action  for  demurrage  brought 
against  the  particular  consignee,"  (p.  540) ;  and  Carver  approves  this 
view  (642).  -: 

The  right  to  sue  for  demurrage  or  detention  of  the  ship  is  vested  in 
the  shipowner  who  has  made  the  contract,  unless  the  master  has  made 
it,  and  has  specially  stipulated  with  regard  to  the  time  and  mode  of 
unloading  {Jesson  v.  Solly,  1811,  4  Taun.  52  ;  13  R.  R.  557;  Cawthron  v. 
Trickett,  1864,  33  L.  J.  C.  P.  182) ;  but  the  master  cannot  sue  for  demur- 
rage if  it  be  only  a  breach  of  an  implied  condition  in  a  bill  of  lading 
{Brouncker  v.  Scott,  1811,  4  Taun.  1;  Evans  v.  Forster,  1830,  1  Barn.  & 
Adol.  118;  35  R.  R.  239;  Carver,  643;  Scrutton,  art.  135). 

{d)  Means  of  Enforcing  Demurrage,  and  the  Cesser  Clause. — The  right 
to  demurrage  under  charter-parties  and  bills  of  lading  is  generally 
secured  by  the  contract  giving  the  shipowner  a  lien  on  the  cargo  for 
{inter  alia)  demurrage,  on  condition  of  the  charterer  being  released  from 
any  liability  in  respect  of  it.  A  clause  to  this  effect  known  as  the 
"  cesser  clause  "  is  generally  inserted  in  the  charter-party  under  which 
the  goods  are  shipped ;  and  is  in  this  or  a  similar  form,  "  charterer's 
liability  to  cease  when  the  ship  is  loaded,  the  captain  having  a  lien  for 
freight,  dead  freight,  and  demurrage."  The  cesser  clause  may,  however, 
provide  that  the  charterer's  liability  shall  cease  altogether,  without  any 
compensating  lien ;  in  that  case  the  presumption  is  that  the  charterer's 
lial  )ility  is  to  cease  only  as  regards  matters  subsequent  to  the  loading ; 
while  it  remains  unimpaired  as  to  matters  previous  to  the  loading 
{Christoffersen  v.  Hansen,  1872,  L.  R.  7  Q.  B.  509);  for  "unless  the 
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wording  of  the  clause  is  expressed  in  terms  so  clear  that  we  cannot 
get  rid  of  it,  the  Court  will  be  inclined  to  construe  it  as  not  applicable 
to  a  breach  of  contract  complained  of,  if  by  so  construing  it  the  Court 
will  leave  the  shipowner  unprotected  as  to  that  breach  of  contract" 
(Lord  Esher,  Clink  v.  Radford,  [1891]  1  Q.  B.  625). 

Examples  of  cesser  clauses  of  the  absolute  kind,  i.e.  giving  complete 
release  from  liability  with  no  compensating  lien,  are  afforded  l3y  Milvain 
V.  Perez,  1861,  30  L.  J.  Q.  B.  90 ;  Oglesby  v.  Yfjlesias,  1858,  27  L.  J.  Q.  B. 
356 ;  and  see  Lister  v.  Van  Haansbergen,  1876,  1  Q.  B.  D.  269 ;  but  they 
are  not  common. 

Whether  a  lien  is  given  or  not,  the  cesser  clause  covers  breaches  of 
contract  arising  after  the  cargo  is  loaded  {French  v.  Gerher,  1877, 
1  C.  P.  D.  737,  and  2  ibid.  247).  "  Where  the  words  of  the  absolving 
part  of  the  clause  plainly  show  that  all  liability  is  to  cease  on  loading, 
it  ceases  both  as  to  antecedent  and  future  liabilities,  and  witliout  any 
regard  to  any  lien ;  but  where  the  words  of  the  absolving  part  are  open 
to  either  interpretation,  the  liability  as  to  antecedent  breaches  is  to 
cease  only  so  far  as  an  equivalent  lien  is  given"  (Brett,  J.,  ibid., 
1  C.  P.  IX  744). 

In  spite  of  a  cesser  clause  (whether  an  absolute  or  a  partial  one),  the 
charterer  may  yet  be  liable  for  demurrage  if  he  holds  the  bills  of  lading 
for  the  cargo ;  for  the  clause  does  not  apply  to  the  contract  contained  in 
the  bill  of  lading  {GuUuchcn  v.  Stewart,  1883,  11  Q.  B.  D.  186);  and  a 
charterer  has  been  held  liable  as  holder  of  a  bill  of  lading  for  detention 
at  an  intermediate  port  on  the  voyage  {Bryden  v.  Nielmhr,  1885,  1  C.  & 
E.  241.  See  also  Tcmperley  S.  S.  Go.  v.  Sniyth,  [1905]  2  K.  B.  791 ;  10 
C.  C.  301). 

With  regard  to  cesser  clauses  in  the  common  {i.e.  partial)  form  given 
above,  the  points  to  which  consideration  has  Ijeen  mainly  directed  are — 
(1)  whether  the  charterer's  liability  ceases  as  to  the  past  {i.e.  before 
loading)  as  well  as  to  the  future;  (2)  whether  the  cesser  of  liability 
applies  to  detention  at  the  port  of  loading  as  well  as  demurrage  proper. 

As  regards  (1),  it  has  been  judicially  intimated  that  on  principle  the 
cesser  of  liability  should  only  be  applied  to  liabilities  subsequent  to  the 
loading,  leaving  antecedent  liabilities  of  the  charterer  untouched ;  but  it 
has  at  the  same  time  been  admitted  that  the  weight  of  judicial  authority 
in  favour  of  the  opposite  view  is  too  great  to  l)e  displaced  {Ki<ih  v.  Gori/, 
1875,  L.  R.  10  Q.  B.  553) ;  and  it  is  now  tlie  accepted  presumption  in 
cases  where  the  charterer's  liability  is  replaced  by  a  lien  and  to  the 
extent  of  that  replacement  that  the  words  "  liability  to  cease  on  loading  " 
refer  to  antecedent  as  well  as  subsequent  liabilities  of  the  charterer 
{Francesco  v.  Massei/,  1873,  L.  R.  8  Ex.  101;  so  Kish  v.  Cori/,  above; 
Bannister  v.  Breslauer,  1867,  L.  R.  2  C.  P.  497,  where  a  lien  for  "  demur- 
rage "  given  by  charter-party  was  held  to  include  detention  at  the  port 
of  loading,  and  the  charterer's  liability  was  at  an  end ;  Init  this  last  case 
has  been  severely  commented  on,  and  "  can  only  be  supported  on  the 
ground  that  no  other  meaning  would  be  given  to  the  word  '  demurrage ' 
in  that  charter-party,  and  no  other  extent  to  the  lien  to  be  created  than 
by  including  in  demurrage  damages  for  detention  at  the  port  of  loading  " 
(Bowen,  L.J.,  Clink  v.  Radford,  [1891]  1  Q.  B.  625)). 

As  regards  (2),  the  general  rule  deducible  from  the  cases  seems  to  be 
that  the  lien  for  demurrage  given  in  the  ordinary  cesser  clause  will  include 
damages  for  detention  at  the  port  of  loading  whenever  it  is  not  expressly 
confined  to  compensation  for  delay  at  the  port  of  discharge,  if  a  rate  of 
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demurrage  is  mentioned  in  the  charter-party  which  is  applicable  to 
delay  by  detention  at  the  port  of  loading  (see  Gray  v.  Carr,  1871,  L.  E. 
6  Q.  B.  522;  Sanguinetti  v.  Pacific  S.  iV.  Co.,  1877,  2  Q.  B.  D.  238; 
destitution  S.  S.  Co.  v.  Firie,  1889,  61  L.  T.  330,  and  6  T.  L.  E.  50);  and 
to  the  same  effect  see  Francesco  v.  Massey ;  Bannister  v.  Breslauer,  ante  ; 
and  Kish  v.  Cory,  ante). 

On  the  same  principle  the  lien  for  "  demurrage  "  given  by  the  cesser 
clause  has  been  held  not  to  apply  to  detention  at  the  port  of  loading  in 
the  following  cases : — Under  charter-party,  that  "  cargo  should  be  loaded 
in  the  customary  manner,  and  should  be  discharged  in  ten  working  days, 
demurrage  at  £2  per  100  tons  register  per  day "  {Lochliart  v.  Falk, 
1875,  L.  E.  10  Ex.  132);  under  charter-party,  that  "cargo  should  be 
loaded  as  customary  at  Sydney,  and  be  discharged  as  customary  at  .  .  . 
and  at  the  rate  of  not  less  than  100  tons  .  .  .  per  working  day,  .  .  . 
and  ten  days  on  demurrage  over  and  above  said  laying  days  at  fourpence 
per  register  ton  per  day,"  and  the  cesser  clause  was  to  come  into  effect 
"  on  cargo  being  loaded,  provided  cargo  is  worth  freight  at  port  of  ^\%- 
ohdirge"  {Gardiner  Y.  Macfarlane,  1889,  16  Sess.  Ca.  (4th)  658);  under 
charter-party,  that  "  coal  cargo  should  be  loaded  in  the  usual  and  cus- 
tomary manner,  and  discharged  at  the  rate  of  100  tons  per  working 
day,  no  rate  of  demurrage  being  mentioned  for  the  port  of  loading,  but 
demurrage  being  payable  if  cargo  was  not  discharged  at  the  specified 
rate"  (Clink  v.  Radford,  [1891]  1  Q.  B.  625);  under  a  charter-party, 
that  "the  ship  was  to  be  loaded  as  customary,  and  discharged  as 
customary  at  average  rate  of  not  less  than  100  tons  per  working  day 
from  the  time  that  she  was  in  berth  and  ready  to  discharge,  demurrage 
at  the  rate  of  £20  a  day"  {Bunlop  v.  Balfour,  [1892]  1  Q.  B.  507). 

[Authorities. — Carver,  Carriage  hy  Sea,  4th,  1905,  ch.  xvii. ;  Scrutton, 
Charter- Farties,  5th,  1904.] 

Demurrer. — This  was  the  term  formerly  applied  to  the  mode 
in  pleading  of  disputing  the  sufficiency  in  law  of  the  pleading  of  the 
other  side  (Bullen  and  Leake,  Frecedents  of  Fleading,  6th  ed.,  p.  561). 
It  was  called  "  demurrer "  from  the  Latin  demorari,  or  the  French 
demorrer,  to  wait  or  stay,  because  it  imported  that  the  party  pleading 
it  would  go  no  further,  but  woiild  wait  the  judgment  of  the  Court  as  to 
whether  he  was  bound  to  answer  his  opponent's  pleading  (Stephen  on 
Fleading,  7th  ed.,  p.  43). 

The  effect  of  a  demurrer  was  to  admit  for  the  purposes  of  the  demurrer 
that  all  the  matters  of  fact  alleged  in  the  opposite  pleading  were  to  be 
taken  as  true,  but  at  the  same  time  to  deny  that  they  were  sufficient 
in  their  legal  effect  to  support  the  claim  or  defence  set  up  by  the  other 
side  (Bullen  and  Leake,  Frecedents  of  Fleading,  6th  ed.,  p.  561 ;  Stephen 
on  Fleading,  7th  ed.,  p.  140). 

Formerly  demurrers  were  of  two  kinds,  namely,  general  and  special. 
They  were  described  as  general  when  no  particular  ground  of  objection 
was  alleged,  and  as  special  when  the  particular  grounds  of  objection  were 
set  down  and  expressed  (Bullen  and  Leake,  Frecedents  of  Fleading,  6th 
ed.,  p.  561 ;  1  Chitty  on  Fleading,  7th  ed.,  p.  694).  The  Statutes  27 
Eliz.  c,  5  and  4  Anne,  c.  16,  provided  that  no  objection  should  be  taken 
to  mere  defects  of  form  by  general  demurrer,  so  that  after  the  passing 
of  those  statutes,  defects  in  form  could  only  be  taken  advantage  of  by 
special  demurrer,  and  general  demurrer  was  available  only  in  cases  of 
defects  in    substance   (ibid.).      Special   demurrers    were    subsequently 
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abolished  by  sec.  51  of  the  Common  Law  Procedure  Act,  1852,  and 
while  provision  was  made  by  that  Act  for  either  party  objecting  by 
demurrer  to  the  pleading  of  the  opposite  party  on  the  ground  that  such 
pleading  did  not  set  forth  suihcient  ground  of  action,  defence,  or  reply, 
as  the  case  might  be,  it  was  enacted  that  the  Court  in  giving  judgment 
on  such  demurrer  should  not  regard  any  imperfection,  omission,  defect 
or  lack  of  form  in  the  pleading. 

A  party  whose  pleading  was  demurred  to,  might  by  leave  of  the 
Court  or  a  judge  amend  such  pleading,  or,  if  he  did  not  amend  it,  he  had 
to  join  in  demurrer.  Originally  it  was  not  permissible  to  both  plead 
and  demur  to  the  same  pleading,  but  this  was  modified  in  the  Superior 
Courts  of  Common  Law  by  sec.  80  of  the  Common  Law  Procedure  Act, 
1852,  which  enacted  that  either  party  might,  by  leave  of  the  Court  or 
a  judge,  plead  and  demur  to  the  same  pleading  at  the  same  time. 

On  the  coming  into  operation  of  the  Judicature  Acts,  demurrers  in 
civil  proceedings  in  the  High  Court  of  Justice  became  regulated  by 
Order  28  of  the  now-repealed  rules  of  1875,  which  embodied  for  the 
most  part  the  rules  and  principles  then  in  force  in  the  Superior  Courts 
of  Common  Law  with  respect  to  demurrers.  Now,  by  Order  25  of  the 
K.  S.  C,  1883,  demurrers  have  been  abolished  so  far  as  pleadings  in  the 
Queen's  Bench  and  Chancery  Divisions  are  concerned,  and  other  plead- 
ings have  been  substituted  in  place  thereof  (see  Proceedings  in  Lieu  of 
Demurrer). 

Demurrers  in  criminal  eases  still  exist,  but  they  are  of  comparatively 
rare  occurrence  since  the  passing  of  14  &  15  Vict.  c.  100;  as  to  which 
see  Amendment  in  Criminal  Proceedings. 

[Authorities. — All  the  leading  authorities  are  enumerated  in  the 
text.] 

Denariate. — An  old  measure  of  land,  believed  to  represent  an 
acre.     See  Elphinstone,  Interpretation  of  Deeds,  572,  598. 

Denizen. — An  alien  to  whom  the  sovereign  has,  by  letters 
patent  under  the  Great  Seal,  granted  some  of  the  privileges  of  a  British 
subject.  Denization  has  been  described  as  "a  kind  of  middle  state" 
between  being  an  alien  and  a  British  subject  (see  Stephen's  Commc7itaries, 
14th  ed.,  vol.  ii.  p.  440). 

Before  7  &  8  Vict.  c.  66  (1844),  denizens  enjoyed  practically  the 
same  privileges  as  naturalised  British  subjects,  but  this  Act  enabled  the 
latter  to  hold  public  offices  and  places  of  trust.  Denizens  were  not 
mentioned  in  the  Act,  and  their  position  consequently  remained  aa 
before.  The  Act  of  1870  provides  that  nothing  therein  shall  affect 
the  grant  of  Letters  of  Denization  (33  &  34  Vict  c.  14,  s.  13). 

A  denizen  cannot  become  a  member  of  either  House  of  Parliament 
or  Privy  Council,  and  no  grant  of  land  can  be  made  to  him  by  the  Crown 
(12  &  13  Will.  III.  c.  2,  8.  3). 

When  a  denizen  is  in  any  foreign  State  other  than  his  country  of 
origin,  he  has  the  full  status  of  a  British  subject. 

No  residence,  past,  present,  or  prospective,  is  required  in  order  to 
become  eligible  for  denization,  and  it  is  almost  entirely  owing  to  this 
fact  that  the  status  still  survives.  Mr.  Hall  observes  as  to  this :  "  There 
have  been,  and  from  time  to  time  there  no  doubt  will  be,  persons  of 
foreign  nationality  to  whom  it  is  wished  to  intrust  functions  which  can 
only  legally  be  exercised  by  British  subjects.     In  such  instances  the 


504  DENMAN'S  (ME.)  ACT 

condition  of  five  years'  residence  in  the  United  Kingdom  would  generally 
be  prohibitory.  The  difficulty  can  be  avoided  by  the  issue  of  letters  of 
denization ;  and  it  is  believed  that  on  one  or  two  occasions  letters  have 
in  fact  been  issued  with  the  view  of  enabling  persons  of  foreign  nation- 
ality to  exercise  British  consular  jurisdiction  in  the  East"  {Foreign 
Jurisdiction,  p.  34).  [As  to  the  fees  for  letters  of  denization,  see  Order 
of  July  18, 1871.  Stat.  R.  &  0.,  Eev.  1904,  vol.  ii.,  "  Clerk  of  the  Crown 
in  Chancery,"  p.  3.] 

[Authorities. — Bacon's  Abridgment,  title  "  Alien  "  (B) ;  Cockburn  on 
Nationality,  p.  28 ;  Cutler,  The  Laiv  of  Naturalisation,  London,  1871, 
pp.  5,  6;  Hall,  Foreign  Jurisdiction  of  the  British  Crown,  Oxford,  1894; 
Westlake,  Private  International  Law,  4th  ed.,  London,  1905.] 

Dcnman's  (Mr.)  Act.— The  Act  28  &  29  Vict.  c.  18,  so 
called  because  it  was  passed  at  the  instance  of  the  Hon.  George  Denman 
(late  Justice  of  the  High  Court)  while  he  was  in  Parliament.  It  has 
now  been  rechristened  the  Criminal  Procedure  Act,  1865  (see  59  &  60 
Vict.  c.  14,  sched.);  it  deals  with  the  giving  and  summing-up  of 
evidence  in  criminal  cases. 

Den  man's  (Lord)  Act. — This  name  is  applied  to  6  &  7 
Vict.  c.  85,  passed  at  the  instance  of  the  first  Lord  Denman  when  Lord 
Chief-Justice  of  the  Court  of  Queen's  Bench.  It  has  now  received  the 
statutory  short  title  of  the  Evidence  Act,  1843  (59  &  60  Vict.  c.  14, 
sched.). 

It  abolished  disqualification  of  witnesses  by  interest  or  crime  (s.  1), 
and  provided  for  the  mode  of  stating  in  legal  proceedings  that  a  juror 
had  affirmed  instead  of  taking  the  oath. 

Denmark. — Denmark  is  a  kingdom  which,  including  the  Faroe 
Islands,  has  an  area  of  about  15,000  square  miles — about  half  the  size  of 
Ireland. 

Constitution. — The  succession  to  the  crown  is  regulated  by  the  Treaty 
of  London,  of  May  8,  1852  (Hertslet's  State  Papers,  vol.  xli.  p.  13),  and 
the  Danish  law  of  July  31,  1853.  The  constitution  is  regulated  by 
charter  of  June  5,  1849  {ibid.,  vol.  Iviii.  p.  1218),  as  modified  by  laws  of 
1855  {ibid.,  vol.  Ivi.  p.  612),  1863,  and  July  28,  1866  (ihicl,  vol.  Iviii. 
p.  1233),  under  which  the  legislative  power  is  in  the  King  and  the 
Rigsdag.  This  consists  of  two  Houses — the  Senate  (Landsthing)  party 
nominated,  but  in  greater  part  indirectly  elected,  and  the  Polkething 
directly  elected  by  universal  suffrage.  Denmark  is  divided  into  eighteen 
counties,  each  under  a  governor. 

Dependencies. — The  colonial  possessions  of  Denmark  consist  of  Iceland, 
Oreenland,  and  the  Danish  West  Indies. 

Iceland,  which  has  an  area  of  about  one-third  of  that  of  the  United 
Kingdom,  was  from  930  to  1262  a  republic  ruled  by  a  General  Assembly 
of  the  whole  island — "  the  Althing."  In  the  last-named  year  the  island 
recognised  the  Norwegian  Crown,  and  in  1814,  under  the  Treaty  of  Kiel, 
whereby  Norway  was  severed  from  Denmark,  the  island  was  transferred 
to  the  latter  country.  [See  "  Primitive  Iceland  "  Essay  V.  in  Mr.  Bryce's 
Studies  in  Jurisprudence,  1901.]  The  existing  constitution  of  the 
island  is  derived  from  a  Charter  of  August  1,  1874  (Hertslet's  State 
Papers,  vol.  Ixv.  p.  656).  Under  this,  modified  by  laws  of  1903,  there  is 
a  Minister  for  Iceland  nominated  by  the  King,  and  the  legislative  power 
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is  in  the  Althing,  consisting  of  six  nominated  and  thirty-four  popularly 
elected  members. 

Greenland,  early  settled  by  Scandina\'ians  from  Iceland,  was  aban- 
doned to  the  Eskimo,  but  resettled  by  Denmark  in  1721.  The  region 
free  from  ice  is  about  the  size  of  Scotland,  but  the  whole  country  is  of 
vast  area.  The  trade  with  Greenland  is  a  royal  monopoly  (see  Rink's 
Danish  Greenland,  1877). 

The  other  Powers  engaged  in  the  Greenland  seal  fishery  ha%'ing 
made  as  to  their  ships  and  subjects  provisions  similar  to  those  contained 
in  the  Seal  Fishery  Act,  1875,  that  Act  was  by  Order  in  Council  (St.  R. 
&  0.,  Rev.  1904,  vol.  iv.,  "  Fishery,"  p.  8)  brought  into  force,  and  a  close 
time  for  the  seal  fishery  established. 

The  Danish  West  Indies  comprise  the  islands  of  St.  Croix,  St.  Thomas, 
and  St.  John.  Various  measures  are  under  the  consideration  of  the 
Danish  Parliament  for  the  government  and  representation  of  all  these 
dependencies. 

Laws. — The  Danish  law,  both  civil  and  criminal,  has  been  codified, 
and  is  largely  founded  on  the  Code  Napoleon. 

Application  of  British  Statntes. — An  early  reference  to  Denmark 
occurs  on  the  Statute  Book,  an  Act  (8  Hen.  vi.  c.  2,  which  was  repealed, 
3  Geo.  IV.  c.  4,  s.  10)  having  been  passed  to  enforce  a  trade  ordinance  of 
the  King  of  Denmark  as  regards  Englisli  merchants.  A  further  Act 
(44  Geo.  Ill,  c.  70),  also  long  since  repealed,  is  of  interest  as  illustrating 
a  condition  of  restrictions  on  manufacture  which  required  special 
authority  for  English  manufactures  to  supply  the  Copenhagen  mint 
with  machinery. 

Denmark  acceded  to  the  Berne  Copyright  Convention  (see  Copy- 
right) so  far  as  regards  the  Kingdom  and  the  Faroe  Islands,  but  not  as 
regards  Iceland,  Greenland,  and  the  Danish  West  Indies.  Denmark  also 
acceded  (Hertslet's  State  Papers,  vol.  Ixxxvi.  p.  178)  to  the  Industrial 
Property  Convention  which  governs  relations  as  to  Patents,  q.v.,  Trade 
Marks,  and  Copyright  in  Designs.  British  relations  as  to  these  matters 
with  Denmark  and  the  Faroe  Islands  are  regulated  by  Orders  in  Council 
(St.  R.  &  0.,  Rev.  1904,  vol.  ii., "  Copyright,"  p.  23 ;  ibid.,  vol.  ix.,  "Patents," 
etc.,  p.  13). 

Extradition,  q.v.,  is  regulated  by  Treaty  of  March  31,  1873  (ibid., 
vol.  v.,  "  Fugitive  Criminal,"  p.  66). 

The  provisions  of  the  Sea  Fisheries  Act,  1883,  have  been  applied  by 
Orders  in  Council  (ibid.,  vol.  viii.,  "Merchant  Shipping,"  pp.  139,  157) 
to  the  International  Convention  of  May  6,  1882,  as  to  the  North  Sea 
Fisheries  as  modified  by  Declaration  of  February  1,  1889,  and  to  the 
Convention  of  June  24,  1901,  as  to  the  fisheries  in  the  ocean  surround- 
ing the  Faroe  Islands  and  Iceland.  (The  Conventions  are,  so  far  as 
affected,  set  out  in  the  Orders  in  Council.)  Denmark  grants  an  export 
bounty  on  sugars ;  accordingly,  in  pursuance  of  the  Sugar  Convention 
Act,  1903,  the  importation  of  sugar  into  the  United  Kingdom  therefrom 
(except  in  transit)  has  been  prohibited  by  Order  in  Council  (ibid.,  vol.  iv., 
"Customs  and  Excise,"  p.  17). 

Denmark  has  entered  into  numerous  mutual  arrangements  with 
Great  liritain  as  to  ships  and  shipping.  Under  agreement  of  July  25, 
1883  (Hertslet's  Treaties,  vol.  xv.  p.  904),  mutual  faciHties  are  afforded 
for  the  relief  of  distressed  seamen  of  the  two  countries,  and  provision 
has  been  made  by  Order  in  Council  (St.  R.  &  0.,  Rev.  1904,  "Merchant 
Shipping,"  p.  76)  for  the  apprehension  of  seamen  deserting  from  Danish 
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merchant  ships.  By  another  order  {ibid.,  p.  69)  a  penalty  is  imposed  on 
unauthorised  persons  boarding  Danish  ships  in  British  jurisdiction  before 
the  seamen  are  discharged.  Denmark  has  adopted  the  British  rules  for 
the  measurement  of  tonnage,  and  it  is  consequently  provided  by  Order 
in  Council  (ibid.,  p.  3)  that  Danish  ships  need  not  be  re-measured  in  any 
port  or  place  in  H.  B.  M.'s  dominions. 

The  British  Eegulations  of  1896  for  preventing  collisions  at  sea  apply 
to  Danish  ships  whether  within  British  jurisdiction  or  not  {ibid.,  p.  285). 

DC  non  Clecima.nClO. — "A  prescription  de  non  decimando  is 
a  claim  to  be  entirely  discharged  of  tithes,  and  to  pay  no  compensation- 
in  lieu  of  them"  (2  Blackstone,  Co7n.  31). 

Denshiring'. — This  term,  which  is  a  corrupt  form  of  Devon- 
shiring  (the  practice  having  been  first  employed  in  Devonshire),  is 
applied  to  the  method  of  clearing  or  improving  waste  land  by  spreading 
over  it  the  ashes  of  burnt  turf,  weeds,  etc.,  to  form  a  compost.  The 
process  is  also  called  burn-beating. 

Denlist. — Probably  tlie  earliest  reference  to  the  art  of  dentistry 
in  the  statute-book  appears  in  32  Hen.  viil.  c.  42,  s.  3  ("  For  barbers  and 
surgeons  "),  where  it  is  enacted  that  "  no  manner  of  person  within  the 
city  of  London  .  .  .  using  barbery  or  shaving  .  .  .  shall  occupy  any 
surgery,  letting  of  blood,  or  any  other  thing  belonging  to  surgery,  draw- 
ing of  teeth  only  except " — "  and  hence  this  art  fell  into,  or  rather 
perhaps  remained  almost  entirely  in,  the  hands  of  the  barbers,  and  until 
a  recent  period  was  not  cultivated  by  the  surgeons  as  even  ancillary  to 
their  calling"  (Weightman,  The  Medical  Practitioners'  Legal  Guide,  1870, 
p.  146).  According  to  the  Encyclopcedia  Britannica  (article.  Dentistry) : 
"  For  long  it  was  practised  to  a  large  extent  as  a  superadded  means  of 
livelihood  by  persons  engaged  in  some  other  pursuit,  and  without  any 
professional  education  whatever."  For  an  explanation  of  this  state  of 
things,  and  a  slight  notice  of  the  progress  of  the  art  to  legal  regulation, 
the  article  cited,  and  that  in  the  10th  edition  (vol.  xxvii.),  may  be  referred 
to.  The  Medical  Act  of  1858  provided  that  Her  Majesty  might,  by 
charter,  grant  to  the  Royal  College  of  Surgeons  of  England  power  to 
examine,  with  a  view  to  testing  whether  the  candidates  were  fit  to 
practise  as  dentists,  and  to  grant  certificates  to  such  candidates  (s,  48). 
Nothing  in  this  Act  (21  &  22  Vict.  c.  90)  was  to  prejudice  or  in  any 
way  to  affect  "  the  lawful  occupation,  trade,  or  business  of  chemists  and 
druggists  and  dentists  "  (s.  55). 

In  1878  was  passed  the  Dentists  Act,  41  &  42  Vict.  c.  33— the 
charter  of  the  profession.  The  following  is  a  summary  of  its  pro- 
visions : — 

A.  Registration:  After  August  1,  1879,  no  one  is  to  call  himself  a 
dentist,  or  take  any  name  implying  that  he  is  registered  under  this  Act, 
or  that  he  is  a  person  specially  qualified  to  practise  dentistry,  unless  he 
is  registered  under  this  Act ;  but  this  does  not  apply  to  legally  qualified 
medical  practitioners.  Penalties  are  denounced  against  offenders,  and 
prosecutions  may  be  undertaken  by  certain  defined  public  bodies  (especi- 
ally by  the  General  Council  established  by  the  Act  of  1858)  and  (since  the 
Medical  Act  of  1886,  49  &  50  Vict.  s.  26)  by  any  private  person.  After 
the  date  above  mentioned  only  registered  persons  or  legally  qualified 
medical  practitioners  are  entitled  to  recover  any  fee  or  charge  in  any 
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Court  for  dental  work,  etc.  The  persons  entitled  to  be  registered  are — 
{a)  licentiates  in  dental  surgery  or  dentistry  of  any  of  the  medical 
authorities;  (6)  those  entitled  to  be  registered  as  foreign  or  colonial 
dentists ;  (c)  those  "  at  the  passing  of  this  Act  hmiCt  fide  engaged  in  the 
practice  of  dentistry  or  dental  surgery,  either  separately  or  in  conjunc- 
tion with  the  practice  of  medicine,  surgery,  or  pharmacy."  The  last 
class  had  to  satisfy  the  registrar  of  their  hond  fides.  Residents  in  the 
United  Kingdom  need  not  be  British  subjects  to  be  registered,  nor  are 
British  subjects  outside  the  United  Kingdom  debarred  thereby  from 
registration.  In  certain  appropriate  circumstances,  a  man  with  a  recog- 
nised certificate  may  be  registered  as  a  colonial  dentist  without  examina- 
tion in  the  United  Kingdom,  and  there  is  a  similar  registration  of  a  foreign 
dentist;  what  constitutes  a  recognised  certificate  in  both  these  cases 
depends  on  the  General  Council,  but  there  is  an  appeal  to  the  Privy 
Council.  The  General  Eegistrar  (of  the  General  Council)  must  keep  in 
the  Dentists'  Register  one  alphabetical  list  of  all  United  Kingdom 
dentists  {i.e.  classes  {a)  and  (c)),  one  for  colonial  and  one  for  foreign 
dentists,  and  there  are  various  regulations  as  to  the  control  of  the 
Council  over  these  registers.  The  General  Registrar  may  erase  from 
his  register  the  name  of  a  person  who  has  ceased  to  practise,  but  not, 
speaking  generally,  without  that  person's  consent.  The  Council  may 
erase  from  the  register  an  entry  incorrectly  or  fraudulently  made,  and 
the  name  of  a  practitioner  convicted  of  crime  or  guilty  of  disgraceful 
conduct,  and  a  name  so  erased  shall  also  be  erased  from  the  list  of 
licentiates  above  referred  to ;  but  no  man's  name  shall  be  erased  "  under 
this  section  on  account  of  his  adopting  or  refraining  from  adopting  the 
practice  of  any  particular  theory  of  dentistry  or  dental  surgery."  A 
name  so  erased  may  be  restored  if  the  Council  thinks  fit,  and  there  is  to 
be  a  permanent  committee  of  the  Council  to  deal  with  cases  of  erasure 
and  restoration.  In  R.  v.  The  Medical  Cmnunl  ([1897]  2  Q.  B.  203)  the 
Court  of  Appeal  held  that  an  applicant  who  was  at  the  time  of  the  pass- 
ing of  the  Dentists  Act  articled  as  a  pupil  within  the  meaning  of  sec. 
39,  but  had  not  made  the  declaration  required  by  sec.  7  (i.e.  before 
August  1,  1879),  was  not  entitled  to  be  registered.  The  right  to  regis- 
tration of  a  pupil  whose  articles  expired  on  or  after  August  1,  1879,  and 
before  January.  1,  1880,  was  left  uncertain  (ibid.). 

B.  Examination  :  "  Notwithstanding  anything  in  any  Act  of  Parlia- 
ment, charter,  or  other  document,"  any  of  the  medical  authorities  who 
have  power  to  grant  surgical  degrees  may  examine  persons  who  wish  to 
practise  dentistry  and  may  grant  certificates,  and  the  holder  of  such  a 
certificate  shall  be  a  licentiate  in  dental  surgery  or  dentistry  of  the  body 
granting  it ;  tlie  candidate  must  be  at  least  twenty-one  years  old.  The 
following  bodies  may  appoint  boards  of  examiners  in  dental  surgery  or 
dentistry  to  conduct  the  examinations  mentioned : — The  Royal  College 
of  Surgeons  of  Edinburgh,  the  Faculty  of  Physicians  and  Surgeons  of 
Glasgow,  the  Royal  College  of  Surgeons  in  Ireland,  and  any  university 
in  the  United  Kingdom.  The  Royal  College  of  Surgeons  of  England 
shall  continue  to  examine  and  grant  certificates  (as  above).  The  Act 
contains  many  provisions  as  to  examinations  in  dentistry.  A  certificate 
under  this  Act  confers  no  right  or  title  on  the  holder  to  be  registered 
under  the  Medical  Act,  1858,  in  respect  of  such  certificate,  nor  any 
recognition  of  him  by  law  as  a  licentiate  or  practitioner  in  medicine  or 
general  surgery.  The  Act  contemplated  the  establishment  of  medical 
boards,  and  provided  for  their  conduct  of  examinations,  but  such  insti- 
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tutions  do  not  seem  to  have  come  into  existence  (see  the  Act  of  1886, 
49  &  50  Vict.  c.  48,  s.  26). 

Persons  registered  under  this  Act  may,  if  they  desire,  be  exempt 
from  serving  on  all  juries  and  inquests,  and  from  serving  all  corporate, 
parochial,  ward,  hundred,  and  township  offices,  and  from  serving  in  the 
militia.  The  penalty  for  obtaining  registration  under  this  Act  by  false 
representations  is  fine,  or  imprisonment  not  exceeding  twelve  months. 
Penalties  may  be  recovered  in  England  under  the  11  &  12  Vict.  c.  43,  in 
Scotland  under  the  27  &  28  Vict.  c.  53,  and  in  Ireland  under  the  14  &  15 
Vict.  c.  93  (and  certain  special  statutes  for  Dublin),  or  under  the  Acts 
amending  these  Acts.  Eor  repeals,  etc.,  in  this  statute,  see  the  Statute 
Law  Revision  Act,  1894. 

Sec.  26  of  49  &  50  Vict.  c.  48,  deals  with  "Dentists,"  but  its  material 
enactments  are  included  above  :  see  also  sec.  23. 

In  Ex  parte  Partridge,  1887,  19  Q.  B.  D.,  p.  467,  a  Divisional  Court 
held  that  where  a  person  has  been  registered  under  the  Act  of  1878 
as  a  licentiate  of  a  medical  authority,  the  fact  that  his  diploma  has 
since  been  revoked  by  such  medical  authority  does  not  render  him  to 
be  erased  from  the  Dentists'  Eegister  under  the  Act,  and  granted  a 
mandamus  to  the  General  Council  to  restore  the  name  of  one  Partridge 
to  that  register.  The  Council  appealed  to  the  Court  of  Appeal,  but  the 
decision  of  the  Court  below  was  affirmed. 

Mr.  Partridge  then  (in  1890)  brought  an  action  in  respect  of  the 
period  during  which  his  name  had  been  removed  from  the  register,  but 
the  judge  (Huddleston,  B.)  held  in  Partridge  v.  General  Council  of  Medical 
Education  and  Registration  of  the  United,  Kingdom,  1890,  25  Q.  B.  D., 
p.  90,  that  the  functions  exercised  by  the  General  Council  under  sees. 
11  (5)  and  13  respectively  being  discretionary,  and  not  merely  minis- 
terial, whether  they  acted  under  one  or  the  other,  they  were  not  liable 
to  an  action  for  the  erroneous  exercise  of  their  discretion  in  the  ab- 
sence of  mala  fides.  Upon  appeal,  the  Court  of  Appeal  affirmed  this 
judgment. 

In  1887  the  "American  Dental  Institute,  Limited,"  was  incorporated 
under  the  Companies  Acts.  The  plaintiff  was  a  principal  shareholder 
and  director.  The  company,  to  the  plaintiffs  knowledge,  advertised  and 
employed  unregistered  persons  who  acted  as  dentists,  and  some  of  them 
called  themselves  "  doctor."  The  General  Medical  Council  had  ordered 
his  name  to  be  erased  from  the  Dentists'  Eegister,  on  the  ground  of 
conduct  "infamous  or  disgraceful  in  a  professional  respect."  The 
defendant,  who  was  a  partner  with  plaintiff  in  a  dentist's  business, 
gave  notice  to  terminate  the  partnership  under  a  clause  in  the  articles 
which  justified  this  if  there  had  been  "professional  misconduct."  The 
plaintiff  obtained  an  injunction  to  prevent  this  and  a  corresponding 
declaration.  Mr.  Justice  Warrington  thought  the  report  before  the 
Council,  and  the  order  on  it,  were  not  evidence  in  this  suit,  being  res 
inter  alios  acta.  Moreover,  he  did  not  think  that  "  professional  miscon- 
duct "  had  been  proved  in  a  proper  sense.  Advertising  was  admittedly 
allowed  in  the  profession,  and  what  plaintiff  had  done  was  not  calculated 
to  injure  the  partnership  business,  especially  as  his  name  did  not  appear 
in  it  {Clifford  v.  Timms,  1907,  23  T.  L.  R.  274). 

Prosecutions  have  generally  proceeded  under  sec.  3  of  the  Act. 
Since  the  decision  of  a  Divisional  Court  in  The  Boycd  College  of 
Veterinary  Surgeons  v.  Bohinson,  [1892]  1  Q.  B.  557,  prosecutions 
(which  have  mainly  been  instituted  by  the  British  Dental  Association) 
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have  taken  a  somewhat  wider  range.  Thus  a  conviction  was  secured 
where  a  person  not  on  the  register  issued  cards  with  the  words  "  Dental 
Surgery  "  following  his  name,  and  had  the  same  words,  as  well  as  "  Eng- 
lish and  American  dentistry,"  "  Painless  dentistry,"  etc.,  on  his  premises, 
and  this  though  he  proved  that  the  lessee  of  the  premises  was  a  qualified 
practitioner  who  was  frequently  there,  and  that  he  was  his  servant  (58 
J.  P.,  p.  321).  There  was  also  a  conviction  where  the  defendant  issued 
a  long  circular  with  a  telegraphic  address,  "  Dentist,  Manchester,"  ad- 
vertising his  "  Free  Dentorium  or  Dental  Consulting  Rooms,"  and  "  teeth 
extracted ; "  the  defence  was  that  he  did  not  act  or  practise  as  a  dentist, 
and  that  there  was  a  duly-qualified  person  on  the  premises  {ibid.  p.  778). 
In  the  first  of  those  cases,  and  perhaps  in  the  second,  it  will  be  observed 
that  the  defendant  did  not  anywhere  state  in  so  many  words  that  he 
was  a  qualified  dentist  or  even  a  dentist  at  all. 

W.  was  neither  registered  nor  a  legally  qualified  medical  practitioner, 
but  practised  as  a  dentist  at  premises  on  the  front  of  which  his  name 
appeared,  and  at  the  side  of  the  front  door  and  at  the  side  door  of  which 

were  the  words,  "  Mr.  C.  R.  S ,  R.D.S.  (Eug.),  Surgeon-Dentist." 

In  the  fore-court  was  a  gas  lamp,  on  which  appeared  "  Mr.  C.  II.  S , 

Surgeon-Dentist."     A  notice  outside  the  premises  also  stated,  "  Messrs. 

S ,  Surgeon-Dentists.     Established  1840,  &c.,  &c."     He   stated 

that  he  purchased  the  practice  from  the  personal  representative  of  the 
late  Mr.  S,,  together  with  the  right  of  using  his  name  as  he  had.  A 
magistrate  decided  that  he  liad  not  violated  sec.  3  of  the  Act,  and  a 
Divisional  Court  held  that  it  could  not  interfere  with  this  finding  of  fact 
{Brown  v.  Whitlock,  1903,  67  J.  P.  451). 

An  unregistered  person  is  not  prevented  by  sec.  5  from  recovering 
the  price  of  material,  e.g.  a  set  of  teeth,  as  distinguished  from  that  of  an 
operation,  e.g.  fitting  them  in  {Heiinan  &  Co.,  Ltd.,  v.  Duckworth,  1904, 
90  L.  T.  546 ;  20  T.  L.  R.  436 ;  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Kennedy,  JJ.),  followed  by  the  Court  of  Appeal  (Vaughan 
Williams,  Romer,  and  Stirling,  L.JJ.)  in  Sei/mmir  v.  Pickett,  [1905] 
1  K.  B.  715);  sec.  5  merely  prevents  the  recovery  by  action  of  fees 
and  charges,  and  does  nothing  more. 

The  profession  considered  itself  hampered  by  the  decision  of  the 
House  of  Lords  in  The  Pharmaceutical  Societg  v.  The  London  and  Provin- 
ci(d  Supply  Associedimi,  lAd.  (1880,  5  App.  Cas.  857),  where  (shortly)  it 
was  held  that  a  small  body  of  persons  who  had  obtained  registration 
under  the  Companies  Acts,  but  of  whom  only  one,  whose  liolding  was 
very  small,  was  a  qualified,  certified,  and  registered  chemist,  he  being 
the  person  who  actually  conducted  the  business  and  the  sales  in  the 
shop,  and  received  a  salary,  was  not  liable  to  the  penalty  denounced  l)y 
sec,  15  of  31  &  32  Vict.  c.  121  against  a  "person"  who  "sells,"  etc., 
poisonous  drugs,  and  who  calls  himself  "  chemist "  or  "  druggist,"  etc. — 
the  actual  seller  being  qualified.  "  The  principle  of  the  decision  which 
settled  this  is  applicable  to  other  licensed  trades  and  businesses" 
(1  Lindley  on  Coiupanies,  6th  ed.,  p.  188).  But  in  O'lhiffg  v.  Jaffe, 
[1904]  2  Ir.  Rep.  27,  the  Irish  King's  Bench  Division,  following  this 
decision  of  the  House  of  Lords,  held  that  a  company  entitled  "  Jafie, 
Surgeon-Dentists,  Limited,"  which  it  did  not  appear  contained  even  one 
qualified  dentist,  or  employed  one  qualified  operator,  was  not  obnoxious 
to  any  penalty  under  the  Dentists  Act — "  person  "  there  meaning  natural 
person. 

But  an  unregistered  person,  not  a  legally  qualified  medical  practitioner, 
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calling  himself  "  The  West  Central  Dental  Institute,  Limited,"  and  not 
using  his  own  name,  was  rightly  convicted,  because  he  implied  that  he 
was  registered  and  specially  qualified :  it  is  the  same  thing  as  if  he  put 
"  Dentist "  on  his  door  {Panhaus  v.  Brown,  1904,  68  J.  P.  435) ;  Divisional 
Court  (Lord  Al  vers  tone,  C.J.,  Wills  and  Kennedy,  JJ.). 

The  memorandum  of  association  of  a  proposed  company  for  carrying 
on  dentistry  provided  that  the  name  should  be  "  S.  G.  Eowell,  Dentist, 
Limited."  No  signatory  was  registered :  Rowell  was  a  signatory.  The 
Kegistrar  of  Joint  Stock  Companies  for  Ireland  refused  to  register  it 
under  the  Companies  Acts,  and  the  Irish  King's  Bench  Division  declined 
to  7)iandamus  him  to  do  so,  as  such  a  name  involved  a  false  representa- 
tion, and  tended  to  mislead  the  public  {B.  v.  Begistrar  of  Joint  Stock 
Companies  for  Ireland,  [1904]  2  Ir.  K.  634). 

Accordingly  an  attempt  has  been  made  to  introduce  the  following 
(or  a  like)  clause  into  bills  amending  the  Companies  Acts : — "  No  com- 
pany shall  be  registered  under  a  name  which  shall  include  or  consist  of 
a  name,  title,  sign,  description,  or  addition  which  cannot  by  law  be  taken, 
used,  or  exhibited  by  a  natural  person,  unless  such  person  has  a  personal 
qualification." 

The  most  recent  legislation  proposed  is  that  in  the  Dental  Companies 
(Restrictions  of  Practice)  Bill,  introduced  in  the  House  of  Lords  by  Lord 
Hylton  in  March  1907  (Bill,  No.  15),  "to  prohibit  Joint  Stock  Com- 
panies from  carrying  on  practice  as  dentists  or  dental  surgeons  except 
by  means  of  duly  qualified  persons;"  the  business  is  to  be  "carried 
on  wholly  by  managers,  assistants,  or  persons,  each  of  whom  is  a  duly 
registered  dentist." 

Deodand. — Under  the  old  law  a  chattel  which  was  found  by 
the  presentment  of  a  jury  to  be  the  immediate  cause  of  the  death  of  a 
person,  either  by  accident  or  by  homicide,  was  termed  a  deodand,  and 
was  forfeited  to  the  Crown  to  be  applied  to  pious  uses. 

The  Statute  9  &  10  Vict.  c.  62  abolished  these  forfeitures  altogether 
from  and  after  1st  September  1846. 

[Authorities.— ^QQ  1  Black.  Com.  300-302.] 

Depart. — in  a  marine  policy  the  phrase  "warranted  to  depart 
on  or  before  "  the  specified  day  from  the  particular  port  means  that  the 
vessel  shall  have  departed  from  that  port  and  be  at  sea  by  the  given  day 
(Moir  V,  Boyal  Exchange  Assurance  Co.,  1814,  4  Camp.  84;  16  R.  E.  330). 
With  this  case,  however,  should  be  compared  Van  Baggenv.  Baines,  1854, 
9  Ex.  Rep.  523,  where  it  was  decided  that  a  term  in  a  charter-party  that 
the  ship  should  "  leave  Amsterdam "  not  later  than  a  particular  day 
meant  no  more  than  that  she  should  have  left  the  harbour,  not  neces- 
sarily that  she  should  by  that  day  have  sailed  on  her  voyage ;  and  see 
Arnould,  7th  ed.  (1901),  ss.  643,  652,  653. 

A  person  who  with  intent  to  defeat  or  delay  his  creditors  "  departs 
out  of  England  "  or  "  departs  from  his  dwelling-house  "  commits  an  act 
of  bankruptcy  (Bankruptcy  Act,  1883,  s.  4,  subs,  {d);  Williams,  Law  of 
Bankruptcy,  8th  ed.,  pp.  20,  21).     See  Bankruptcy. 

In  a  deed  "  departure  from  the  United  Kingdom  under  any  circum- 
stances, and  from  whatever  motive  or  cause,"  does  not  include  temporary 
absence  of  a  trustee  abroad  as  a  disqualification  for  office  {In  re  Moravian 
Society,  1858,  26  Beav.  101;  53  E.  R.  835);  see  '^irovA,  Judicial  Dic- 
tionary, 2nd  ed.  (1903),  tit.  "Depart." 
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Department  of  State. — A  branch  of  the  Government. 
The  various  departments  of  State  are  classified  by  Sir  W.  R.  Anson 
{Law  and  Ctcstom  of  the  Condiiution,  Part  II.,  2nd  ed.,  ch.  iv.)  as 
follows: — (1)  Offices  of  the  household  which  are  now  filled  by  the 
Lord  Steward,  Lord  Chamberlain,  and  Master  of  the  Horse ;  (2)  political 
offices,  including  the  various  secretariats,  the  Privy  Council,  Admiralty, 
Board  of  Trade,  Local  Government  Board,  etc.;  and  (3)  the  various 
non-political  executive  offices,  e.g.  the  Customs  and  Inland  Revenue 
Departments.  The  functions  of  each  department  are  dealt  with  under 
its  separate  title.     See  also  Executive  GoverNxMENT. 

Depeculation  {Depeculari). — A  term  used  in  the  seventeenth 
century  for  plunder  by  peculation,  and  in  particular  of  official  mis- 
conduct in  robbing  prince  and  commonwealth  or  the  public  treasury  or 
revenue.  Such  acts,  if  now  made  the  subject  of  prosecution,  are  dealt 
with  under  the  statutes  relating  to  larceny  or  embezzlement,  or  by  a 
common-law  indictment  for  official  misconduct,  or  a  public  cheat,  on 
the  authority  of  R.  v.  Bemhridge,  1783,  22  St.  Tri.  1. 

Deportation. — l.  Until  the  passing  of  the  Aliens  Act,  1905, 
the  nearest  equivalent  to  this  term  in  English  law  was  Transportation 
{q.v.),  though  in  early  works  abjuration  of  the  realm  is  regarded  as  the 
then  equivalent  to  the  Roman  punishment. 

2.  Even  before  the  recent  Aliens  Act  it  was  said  that  an  alien 
had  no  right  enforceable  by  action  to  enter  British  territory  (Chinese 
immigration  into  Victoria,  Miisgrove  v.  Chung  Teeong  Toy,  [1891]  App. 
Cas.  272).  In  India,  under  the  East  India  Company's  Act,  power  was 
given  to  deport  without  trial  (33  Geo.  in.  c.  52,  ss.  45,  46). 

3.  In  places  subject  to  the  Foreign  Jurisdiction  Acts  there  is  given 
by  some  Orders  in  Council  under  these  Acts  power  to  deport,  i.e.  to 
remove  and  exclude  from  a  particular  territory  British  subjects  whose 
absence  from  the  territory  is  from  one  cause  or  another  desirable  (Hall, 
Foreign  Jurisdiction  of  the  Crown,  174-180).  Such  deportation  is  usually 
(1)  for  purposes  of  trial  in  a  British  possession,  or  punishment  in  a 
British  possession,  which  consents  to  receive  the  ofifender  (see  Colonial 
Prisoner)  ;  and  (2)  of  an  administrative  character,  enabling  the  British 
officials  to  remove  British  subjects  whose  presence  menaces  the  peace 
or  order  of  the  foreign  territory.  In  this  form  the  power  is  exercised 
in  substitution  for  the  power  of  expulsion,  which  would  ordinarily  be 
exercisable  as  an  incident  of  territorial  sovereignty  by  the  power  within 
whose  dominions  the  British  jurisdiction  is  exercised.  The  Orders  in 
Council  conferring  those  powers  issued  prior  to  1890  are  collected  in 
vol.  iii.  of  the  Statutory  Rules  and  Orders,  Revised,  and  those  subse- 
quently made  are  printed  as  issued  in  the  annual  volumes  of  Statutory 
Rules  and  Orders.  The  international  and  municipal  validity  of  the 
deportation  provisions,  other  than  those  relating  to  deportation  for 
trial  or  execution  of  sentence,  has  been  questioned  (Piggott,  Exterri- 
toriality, p.  101). 

4.  In  British  India  a  power  to  deport  without  trial  appears  still  to 
exist  (33  Geo,  in,  c.  52,  ss.  45,  46,  v.  sup.). 

5.  Power  of  deportation  in  England  is  now  exercised  under  the 
Aliens  Act,  1905,  5  Edw.  vii.  c,  13  (which  came  into  force  January  1, 
1906).  Such  power  applies  only  to  aliens,  and  is  not  exercisable 
against  British  subjects.     Under  the  Act  certain  powers  are  conferred 
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on  the  Home  Secretary  and  upon  Courts  of  Summary  Jurisdiction, 
which  authorities  under  certain  circumstances  practically  work  together. 
Power  is  given  to  the  Secretary  of  State  (under  sec.  3)  to  make  expulsion 
orders  in  two  classes  of  cases :  (1)  Aliens  convicted  of  crime — on  a 
recommendation  from  the  Convicting  Court;  and  (2)  certain  classes 
of  aliens  who  are  held  to  be  undesirable — following  on  a  certificate 
given  by  a  Court  of  Summary  Jurisdiction  after  proceedings  on  com- 
plaint. 

Ordinary  Criminal  Courts. — An  order  may  be  made  in  the  case  of 
an  alien  who  has  been  convicted  of  any  felony,  misdemeanor,  or  other 
offence  for  which  imprisonment  may  be  imposed  without  the  option  of 
a  fine,  if  the  Court  recommend  expulsion.  There  is  also  included  any 
conviction  for  an  offence  as  a  prostitute  under  sec.  72  of  the  Towns 
Improvement  (Ireland)  Act,  1854,  and  under  sec.  54  (11)  of  the  Metro- 
politan Police  Act,  1839  (relating  to  prostitutes  and  night-walkers). 

Summary  Jurisdiction  Proceedings.  —  These  proceedings  must  be 
taken  within  twelve  months  after  the  alien  has  last  entered  the  United 
Kingdom.  The  Court  must  be  able  to  certify  (1)  that  the  alien  has 
within  three  months  from  the  time  at  which  proceedings  are  commenced 
been  in  receipt  of  any  such  parochial  relief  as  disqualifies  a  person  from 
the  parliamentary  franchise,  or  been  found  wandering  without  ostensible 
means  of  subsistence,  or  been  living  under  insanitary  conditions  due  to 
over-crowding ;  or  (2)  has  entered  the  United  Kingdom  after  the  passing 
of  the  Act,  and  has  been  sentenced  in  a  foreign  country  with  which 
there  is  an  extradition  treaty  for  a  crime,  not  being  an  offence  of  a 
political  character,  which  is,  as  respects  that  country,  an  extradition 
crime  within  the  meaning  of  the  Extradition  Act,  1890. 

Below  are  given  the  Summary  Jurisdiction  (Aliens)  Ptules  (Porms), 
1906,  dealing  with  the  above. 

The  onus  of  proving  that  any  person  is  not  an  alien  lies  on  that 
person,  though  Courts  will  not  give  a  certificate  unless  completely 
satisfied  that  the  person  is  an  alien. 

If  an  alien  has  not  been  sentenced  to  imprisonment,  and  a  certificate 
is  under  the  consideration  of  the  Home  Secretary,  he  must,  nevertheless, 
be  kept  in  proper  custody  until  the  Home  Secretary's  decision  is  made 
known,  unless  he  is  admitted  to  bail. 

If  an  alien  does  not  obey  an  expulsion  order,  and  is  at  any  time 
found  within  the  United  Kingdom,  he  is  to  be  regarded  as  a  rogue  and 
a  vagabond  within  the  meaning  of  the  Vagrancy  Act,  1824,  and  may  be 
punished  as  such  (s.  3  (2),  7. 

An  expulsion  order  may  be  made  either  in  addition  to  or  in  lieu  of 
any  sentence  imposed  on  an  alien  (s.  3  (1)  (&)). 

Expenses. — Where  any  expulsion  order  is  made,  the  Home  Secretary 
may  pay  the  whole  or  any  part  of  the  expenses  of  or  incidental  to  the 
departure  from  the  United  Kingdom,  and  maintenance  until  departure, 
of  the  alien  and  his  dependants  (if  any)  (s.  4  (1)). 

Liahility  of  Shipping  Companies. — The  master  of  a  ship  which  has 
brought  over  an  alien  deported  on  a  certificate  given  within  six  months 
of  his  landing,  or  the  master  of  any  ship  belonging  to  the  same  owner, 
shall  be  liable  to  pay  to  the  Secretary  of  State,  as  a  debt  due  to  the 
Crown,  any  sums  paid  by  the  Secretary  of  State  under  sec.  4  of  the  Act 
in  connection  with  the  alien.  Also  such  master  shall,  if  required  by  the 
Secretary  of  State,  receive  the  alien  and  his  dependants  (if  any)  on 
board  his  ship,  and  afford  them,  free  of  charge,  a  passage  to  the  port  of 
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embarkation,  and  proper  accommodation  and  maintenance  during  the 
passage.  It  is  an  offence  under  the  Act  for  a  master  to  fail  to  comply 
with  directions  requiring  him  to  give  a  passage  to  an  alien  and  his 
dependants. 

Penalties. — Offences  under  the  Act  committed  by  the  master  of  a 
ship,  as  such,  on  summary  conviction  to  a  fine  not  exceeding  £100 ;  if 
by  and  as  an  alien,  punishable  as  a  rogue  and  vagabond  under  the 
Vagrancy  Act,  1824,  and  liability  to  be  dealt  with  as  if  the  offence 
were  an  offence  under  sec.  4  of  that  Act  (s.  7). 

The  question  of  admitting  aliens  under  the  Act  (which  includes  the 
deportation  of  those  not  entitled  to  be  admitted),  has  recently  been  the 
subject  of  acrimonious  discussion  in  Parliament,  it  being  alleged  that 
the  instructions  issued  by  the  Home  Office  to  the  immigration  officials 
to  "  deal  gently  "  with  refugees  has  led  to  the  entrance  of  many  aliens 
of  the  class  the  Act  was  devised  to  keep  out.  On  the  other  hand,  this 
policy  has  been  vigorously  defended,  Hansard's  ParliaineiUary  Debates, 
4th  series,  1906,  are  full  of  the  subject,  particularly  vol.  cliii.,  in  which 
the  present  Home  Secretary  defends  his  action. 

See  Stat.  E.  &  0.,  1905,  No.  1324  (Alien);  No.  1325  (Alien);  No. 
1326  (Alien);  Summary  Jurisdiction  (Aliens)  Rules,  1906;  and  Sibley 
and  Elias's  Aliens  Act  and  the  Bight  of  Asylum,  ed.  1906.  See  also 
Immigration. 
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The  Summary  Jurisdiction  (Aliens)  Rules,  1906,  dated 
January  3,  1906. 

1.  Proceedings  to  Expel  Pauper,  &c..  Aliens. — Proceedings  under  sec.  3 
(1)  {h)  of  the  Aliens  Act,  1905  (relating  to  the  expulsion  of  pauper  aliens, 
and  aliens  convicted  abroad  of  extradition  crimes),  shall  be  commenced 
by  complaint,  and  the  provisions  of  the  Summary  Jurisdiction  Acts  with 
reference  to  proceedings  on  complaint  shall,  in  so  far  as  applicable,  apply 
accordingly. 

2.  Forms. — The  forms  in  the  schedule  hereto,  or  forms  to  the  like 
effect,  may  be  used  with  such  variations  as  circumstances  may  require 
for  the  purposes  of  the  Aliens  Act,  1905. 

3.  Slwrt  Title. — These  rules  may  be  cited  as  the  Summary  Jurisdiction 
(AHens)  Rules,  1906. 

Dated  the  3rd  day  of  January  1906. 

Reid,  C. 
Schedule. 

Aliens  Act,  1905. 
Sec.  3  (1)  {h). 

Complaint. 

In  the  [County  of  Petty  Sessional  Division  of  ]. 

The  day  of  One  thousand  nine  hundred  and 

The  complaint  of  C.  D.,  who  states  that  A.  B.,  an  alien,  who  last 
entered    the    United    Kingdom   within    twelve  months  before   these 
VOL.  III.  33 
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proceedings  were  taken  either  has  within  three  months  from 

the  present  date  been  in  receipt  of  such  parochial  relief  as  disqualifies  a 
person  for  the  parliamentary  franchise  \or  been  found  wandering  without 
ostensible  means  of  subsistence]  \or  been  found  living  under  insanitary 
conditions  due  to  overcrowding]  or  has  entered  the 

United  Kingdom  after  the  11th  day  of  August  1905,  and  has  been 
sentenced  in  a  foreign  country  with  which  there  is  an  extradition 
treaty  for  a  crime,  not  being  an  offence  of  a  political  character,  which  is 
as  respects  that  country  an  extradition  crime  within  the  meaning  of  the 
Extradition  Act,  1870,  viz., 
Taken  before  me, 

(L.S.) 

Justice  of  the  Peace  for  the 
[County]  aforesaid. 

Aliens  Act,  1905. 

Sec.  3  (1)  {a). 

Certificate  of  Conviction  and  Recommendation  for  Expulsion. 

In  the  [County  of  Petty  Sessional  Division  of  ]. 

Before  the  Court  of  [Summary  Jurisdiction]  sitting  at 

The  day  of  One  thousand  nine  hundred  and 

I  [or  we]  hereby  certify 

That  A.  B.,  to  whom  the  particulars  shown  in  the  annexed  schedule 
relate,  having  been  found  by  the  Court  to  be  an  alien,  was  this  day 
convicted  of  the  offence  shown  in  the  said  schedule,  being  an  offence 
within  the  meaning  of  sec.  3  (1)  {a)  of  the  Aliens  Act,  1905 ;  [and  was 
committed  to  one  of  His  Majesty's  prisons,  to  be  kept  there  for  the 
space  of  ] : 

And  that  the  Court  recommend  that  an  Expulsion  Order  should  be 
made  in  the  case  of  the  said  A.  B.,  in  addition  to  the  said  sentence 
[or  in  lieu  of  sentence]. 

Justice  of  the  Peace  for  the  (l.s.) 

[County]  aforesaid. 

Justice  of  the  Peace  for  the  •       (l.s.) 

[County]  aforesaid. 

Schedule. 
Name 
Nationality 
Age 

Dependants  (if  any) 
Offence 
Sentence 

Prison  to  which  committed 
Police  district  in  which  offence  was  committed. 
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Aliens  Act,  1905. 

Sec.  3  (1)  (b). 

Certificate  mth  view  to  Expulsion. 

In  the  [County  of  Petty  Sessional  Division  of  ]. 

Before  the  Court  of  Summary  Jurisdiction  sitting  at 
The  day  of  One  thousand  nine  hundred  and 

C.  D.  having  made  a  complaint  that  A.  B.,  an  alien,  to  whom  the 
particulars  shown  in  the  Schedule  hereto  relate,  last  entered  the  United 
Kingdom  within  twelve  months  before  the  proceedings  were  taken,  and 
either  that  he  has  within  three  months  from  the  time  at  which 
proceedings  were  commenced  been  in  receipt  of  such  parochial  relief  as 
disqualifies  a  person  for  the  parliamentary  franchise  [or  been  found 
wandering  without  ostensible  means  of  subsistence]  [or  been  living 
under  insanitary  conditions  due  to  overcrowding]  or 

that  he  has  entered  the  United  Kingdom  after  the  11th  day  of  August 
1905,  and  has  been  sentenced  in  a  foreign  country  with  which  there  is 
an  extradition  treaty  for  a  crime  not  being  an  offence  of  a  political 
character  which  is  as  respects  that  country  an  extradition  crime  within 
the  meaning  of  the  Extradition  Act,  1870,  viz.. 

On  hearing  the  said  complaint  I  \or  We]  being  satisfied  that  the 
said  A.  B.  is  an  alien,  hereby  certify  that  the  said  A,  B.  last  entered 
the  United  Kingdom  within  twelve  months  before  these  proceedings 
were  taken,  and  that  he  [here  insert  the  clause  of  the  complaint  of  which 
the  Court  was  satisfied.^ 

Justice  of  the  Peace  for  the  (^^) 

[County]  aforesaid. 

Justice  of  the  Peace  for  the  (L.S.) 

[County]  aforesaid. 

Schedule. 
Name 
Nationality 
Age 

Dependants  (if  any) 

Date  of  last  entry  into  United  Kingdom 
Facts  of  Complaints  certified 
Prison  to  which  committed 
Police  District  in  which  proceedings  taken. 


I 


Deposit. — 1.  With  a  Banker  ;  Deposit  Note. — Money  lodged  with 
a  bank(3r,  but  kept  separate  from  a  customer's  current  account,  and 
generally  made  by  arrangement  withdrawable  only  on  notice,  is  com- 
monly described  as  "  money  on  deposit,"  or  as  a  deposit  account,  and  the 


516  DEPOSIT 

receipt  given  for  it  by  the  banker  is  called  a  "  deposit  note."  The  pay- 
ments are  not  entered  in  the  depositor's  pass-book,  if  he  is  a  customer. 
The  depositor's  right  against  the  banker  is  merely  that  of  a  creditor  (see 
Hopkins  v.  Abbot  and  Bilhorough  v.  Holmes,  cited  below).  The  Statute 
of  Limitations  runs  in  favour  of  the  banker  in  the  ordinary  case  of 
current  account  {Pott  v.  Cleg,  1847,  16  Mee.  &  W.  321 ;  73  E.  E.  517). 
But  in  Tidd  v.  Overell,  [1893]  3  Ch.  154,  when  money  was  deposited 
with  another,  not  a  banker,  for  safe  keeping  till  demand,  it  was  held 
that  the  statute  did  not  run  till  demand  had  been  made.  And  this 
principle  would  seem  to  apply  to  an  ordinary  case  of  deposit  account 
with  a  banker  (cf.  Atkinson  v.  Bradford  Third  Equitable  Benefit  Building 
Society,  1890,  25  Q.  B.  D.  377,  379).  Money  deposited  with  a  banker  has 
been  held  to  be  transferable  by  delivery  of  the  deposit  note  (  Woodham 
V.  Anglo-Australian,  etc.,  Insurance  Co.,  1861,  3  Gif.  238 ;  66  E.  E.  397), 
and  such  delivery  is,  it  is  well  settled,  sufficient  to  support  a  donatio  mortis 
causd  {In  re  Billon,  1890, 44  Ch.  D.  77),  even  though  there  be  a  cheque  form 
(to  "  self  or  order")  intended  for  use  in  drawing  or  transferring  the  deposit 
indorsed  on  the  back  of  the  note  and  filled  up  by  the  donor.  In  In  re 
Griffin,  [1899]  1  Ch.  409,  it  was  held  that  the  indorsement  and  delivery  of 
a  banker's  deposit  receipt,  with  the  intention  to  make  a  gift,  operated  as 
a  good  equitable  assignment  of  the  amount  on  deposit  at  the  bank ;  and 
that  if  anything  further  be  required  to  complete  the  gift,  the  appoint- 
ment of  the  donee  as  executor  of  the  donor  would  amount  to  such  com- 
pletion. A  gift  of  "  securities  for  moneys  "  in  a  will  has  been  held  not 
to  pass  money  referred  to  in  a  deposit  note  {Hopkins  v.  Abbot,  1875, 
L.  E.  19  Eq.  222);  but  in  that  case  the  money  was  payable  on  demand 
as  if  part  of  the  current  account. 

The  note  requires  no  stamp  (Stamp  Act,  1891,  Sched.  "  receipt,"  but 
qumre,  if  it  contains  an  agreement  to  pay  interest,  Grant  on  Banking, 
5th  ed.,  p.  123,  the  doubt  appears  to  be  unwarranted ;  see  Paget's  Lavj 
of  Banking,  p.  23).  Forgery  of  a  deposit  note  is  a  statutory  felony  (24 
&  25  Vict.  c.  98,  s.  22). 

If  the  banker's  firm  changes,  e.g.  by  the  retirement  or  death  of  a 
partner,  the  mere  receipt  of  interest,  or  taking  a  fresh  deposit  note  for 
part  of  the  amount  on  withdrawing  the  remainder,  is  not  sufficient  to 
constitute  a  novation  of  the  debt,  and  thereby  to  release  the  late  partner 
or  his  estate  {In  re  Head,  [1893]  3  Ch.  426) ;  but  a  fresh  agreement 
with  the  continuing  partners  {In  re  Head,  No.  2,  [1894]  2  Ch.  236),  or 
with  them  and  new  partners  {Bilborough  v  Holmes,  1876,  5  Ch.  D.  255), 
will  effect  such  release. 

Bills  deposited  with  a  banker  for  collection  or  other  special  purpose 
do  not  become  his  property  so  as  to  go  to  the  trustee  on  his  bankruptcy 
{Sadler  v.  Belcher,  1843,  2  Moo.  &  E.  489 ;  62  E.  E.  820 ;  Trelfall  v. 
Giles,  ibid,  at  p.  493;  62  E.  E.  822;  Jombart  v.  Woollett,  1837,  2  Myl.  & 
Cr.  389 ;  40  E.  E.  688;  45  E.  E.  101);  nor  do  undue  bills  paid  to  him, 
unless  they  are  treated  as  cash  and  carried  to  the  customer's  account,  as 
such,  with  his  consent  {Bx  parte  Sargeant,  1810,  1  Eose,  153).  If  the 
bills  are  not  so  treated,  but  are  merely  noted  as  bills  received  on  the 
account,  they  are  said  to  be  "  marked  short "  (Grant,  p.  135 ;  see  Ex  parte 
Sargeant,  supra;  Giles  v.  Perkins,  1807,  9  East,  12;  Thompson  v.  Giles, 
1824,  2  Barn.  &  Cress.  422 ;  26  E.  E.  392 ;  and  Ex  parte  Barkiuorth, 
1858,  2  De  G.  &  J.  194  ;  cf.  GadcuY.  Newfoimdland  Savings  Bank,  [1899] 
A.  C.  281 ;  Daivson  v.  Isle,  [1906]  1  Ch.  633). 

As  to  deposits  of  valuables  with  a  banker,  see  ante.  Vol.  I.  p.  711,  and 
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Bailments.     The  subject  is  fully  discussed  in  Paget's  Law  of  Bankitig, 
ch.  xvi. 

2.  In  Court. — The  Court  sometimes  orders  documents  (Leslie  v.  Cave, 
1886,  W.  K  162),  or  deeds,  or  other  valuables  (  Velati  v.  Brahnm,  1877, 
46  L.  J.  C.  P.  415 ;  Redpath  v.  Zachner,  1893,  9  T.  L.  R.  538)  to  be 
deposited  in  its  custody  for  security.  In  the  case  of  title-deeds  relating 
to  an  estate  of  which  the  title  is  in  question,  or  of  which  the  ownership  is 
divided  {e.g.  between  tenants-in-common  or  life-tenant  and  remainder- 
man), such  orders  have  been  made  from  very  early  times  (see  Gary, 
Reports,  at  p.  21 ;  Beckfoi-d  v.  Wildnmn,  1810,  16  Ves.  438 ;  33  E.  R. 
1050),  but  such  order  is  only  made  where  it  would  be  dangerous  to  the 
property  to  leave  it  in  the  power  of  the  person  legally  entitled  thereto 
{I.e. ;  see  further,  Detinue).  Order  61,  r.  30,  provides  that  deeds  and 
documents  ordered  to  be  brought  into  Court  shall  be  deposited  at  the 
Central  Office,  and  (by  an  addition  made  in  1895)  that  "  no  effects  of 
suitors  consisting  of  jewels  or  plate,  or  other  articles  of  a  like  nature,  or 
negotiable  securities  are  to  be  so  deposited."  It  would  seem,  therefore, 
that  as  regards  such  jewels,  etc.,  the  order  made  should  be  for  the  deposit 
of  a  box  containing  them  in  the  Bank  of  England,  or  in  other  safe  custody 
(see  Seton  on  Jiulgments,  6th  ed.,  pp.  201,  212). 

In  actions  for  the  administration  of  trusts,  or  the  estate  of  a  deceased 
person,  and  similar  proceedings,  orders  for  the  deposit  of  funds,  securities, 
and  valuables  are  frequently  made.  See  Seton  on  Judr/ments,  6th  ed., 
p.  1309. 

3.  Mortgage,  see  Mortgage  (by  deposit). 

4.  On  Sale,  see  Vendor  and  Purchaser. 

5.  Savings  Bank,  see  Savings  Bank. 

6.  Will. — Under  the  Court  of  Probate  Act,  1857  (s.  91),  a  pereon  may 
deposit  his  will  in  the  depositary  of  the  Court  for  safe  custody. 

As  to  the  deposit  of  a  lunatic's  will  in  the  Master's  office,  see 
Lunacy  Rules,  1892  (45-47).  See  further,  Control  and  Custody  of 
Court. 

Deposition  of  Sovereign.— See  Abdication. 

Depositions. — As  to  depositions  in  civil  cases,  see  Commission, 
Evidence  on;  and  Evidence.  A  deposition  in  a  criminal  case  is  the 
statement  upon  oath  of  any  witness,  called  before  justices  to  testify  on 
behalf  of  the  prosecution  or  the  defence  with  resj^ect  to  a  charge  of  an 
indictable  offence,  which  is  reduced  into  writing  by  the  justices  or  clerk 
of  Court,  and  then  read  over  to,  and  signed  by,  the  witness  in  the 
presence  of  the  accused.  See  further  as  to  this  subject,  Indictment. 
As  to  depositions  before  coroners,  see  Vol.  III.  p.  690.  As  to  copies 
of  depositions,  see  Evidence  and  Indict.ment. 

Depreciation. — In  the  law  of  rating  a  deduction  is  allowed  in 
respect  of  the  depreciation  in  value  of  property.  For  example,  in  the 
rating  of  railways,  tramways,  etc.,  a  sum  is  deducted  from  the  gross 
receipts  in  respect  {inter  alia)  of  depreciation  of  rolling  stock;  the 
amount  of  the  allowance  and  the  manner  of  assessment  are  questions  of 
fact  in  each  case. 

Deprivation. — See  Discipline,  Ecclesiastical. 
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Deputy  Clerk  of  the  Peace.— Subject  to  the  rights  of 

clerks  of  the  peace  holding  office  at  the  date  of  the  passing  of  the  Local 
Government  Act,  1888,  51  &  52  Vict.  c.  41,  the  power  of  appointing  a 
deputy  clerk  of  the  peace  is  by  sec.  83,  subsec.  4,  of  that  statute  vested 
in  the  joint  committee  of  the  County  Council  and  Quarter  Sessions. 

By  sec.  164  of  the  Municipal  Corporations  Act,  1882,  45  &  46  Vict. 
c.  50,  the  clerk  of  the  peace  of  a  Quarter  Sessions  borough  is  empowered 
to  appoint  a  fit  person  to  act  as  his  deputy  in  case  of  his  illness,  inca- 
pacity, or  absence ;  such  an  appointment  must  be  notified  to  the  council, 
and  recorded  in  their  minutes.  Where  the  clerk  is  unable  to  make  the 
appointment,  the  council  of  the  borough  may  do  so,  under  the  Eecorders, 
Magistrates,  and  Clerks  of  the  Peace  Act,  1888,  51  &  52  Vict.  c.  23,  s.  1. 

Deputy  Judg'e. — See  Coukty  Courts.  A  deputy  judge, 
except  of  the  Westminster  County  Court,  is  debarred  from  practice  in 
any  Court  within  the  district  for  which  he  sits  during  the  time  he  acts, 
or  is  entitled  to  act  (County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  s.  20). 

Deputy  Lieutenant. — An  officer  appointed  by  the  lieutenant 
of  a  county  by  commission.  The  appointment  and  qualifications  of  these 
officers  are  now  regulated  by  the  Militia  Act,  1882.  By  sec.  30  of  that 
statute  the  lieutenant  of  each  county  is  required  from  time  to  time  to 
appoint  such  properly  qualified  persons  as  he  thinks  fit,  living  within 
the  county,  to  be  deputy  lieutenants.  At  least  twenty  must  be  appointed 
for  each  county  if  there  are  so  many  qualified ;  if  less  than  that  number 
are  qualified,  then  all  who  have  the  necessary  qualification  are  to  be 
appointed.  The  appointments  are  subject  to  His  Majesty's  approval; 
His  Majesty  may  also  require  the  removal  of  all  or  any  of  the  deputy 
lieutenants  from  a  county,  and  the  appointment  of  others  in  their  place. 
Eeturns  of  all  appointments  to,  and  removals  from,  the  office  have 
to  be  laid  before  Parliament  annually.  The  commission  of  a  deputy 
lieutenant  is  not  vacated  by  the  lieutenant  who  granted  it  ceasing  to 
be  lieutenant. 

To  qualify  a  person  for  the  appointment,  he  must  (a)  either  be  a 
peer  of  the  realm,  or  the  heir-apparent  of  such  a  peer,  having  a  place  of 
residence  within  the  county ;  or  (h)  have  in  possession  an  estate  in  land 
in  the  United  Kingdom  of  the  yearly  value  of  not  less  than  £200,  or  be 
the  heir-apparent  of  such  a  person ;  or  (c)  have  a  clear  yearly  income 
from  personalty  within  the  United  Kingdom  of  not  less  than  £200 
(s.  33).  The  realty  and  personalty  qualifications  do  not  stand  alone, 
as  either  may  be  brought  in  to  assist  the  other  (ibid.).  A  person  who 
acts  in  the  office  without  being  duly  qualified  is  liable  to  a  penalty  of 
£200  (s.  35).  This  penalty  refers  only  to  "acting;"  a  person  is  not 
necessarily  required  to  resign  his  commission  immediately  he  ceases  to 
possess  sufficient  qualification,  though  resignations  frequently  occur 
from  this  cause. 

In  the  absence  from  the  United  Kingdom  of  the  lieutenant,  or  during 
his  inability  to  act  by  reason  of  illness  or  other  cause.  His  Majesty  may 
authorise  any  three  deputy  lieutenants  to  act  as  lieutenant  (s.  31);  and 
the  lieutenant  may,  with  His  Majesty's  approval,  appoint  any  deputy 
lieutenant  to  act  as  vice-lieutenant  during  his  absence  from  the  county, 
or  during  his  illness  or  inability  to  act  (s.  32).  Otherwise  the  duties  of 
a  deputy  lieutenant  are  merely  nominal ;  he  may  attest  militia  recruits 
and  administer  the  oath  of  allegiance  to  them  (ss.  9,  13). 
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The  office  now  is  considered  only  to  be  honorary,  the  addition  of  the 
letters  D.L.  to  a  person's  name  being  regarded  as  a  recognition  of  his 
standing  in  his  county.  Though  in  some  few  instances  {e.g.  Lincoln- 
shire and  the  Isle  of  Ely)  there  are  deputy  lieutenants  who  are  not 
also  magistrates,  it  is  unusual  to  appoint  to  the  office  any  person  who 
is  not  already  on  the  Commission  of  the  Peace.  As  a  rule,  at  least 
one  member  of  every  petty-sessional  division,  usually  the  chairman, 
is  a  deputy  lieutenant.  See  Lieutenancy,  Commission  of;  Lord 
Lieutenant. 

Deputy  Recorder. — Under  sec.  166  of  the  Municipal  Cor- 
porations Act,  1882,  a  recorder  is  empowered,  in  case  of  his  illness  or 
unavoidable  absence,  to  appoint  a  barrister  of  five  years'  standing  to  act 
as  his  deputy  at  the  Quarter  Sessions  then  next  ensuing  or  then  being 
held,  and  it  is  provided  that  the  sessions  are  not  to  be  illegal  or  the  acts 
of  the  deputy  invalid  by  reason  of  the  recorder's  absence  not  being  un- 
avoidable. A  like  power  of  appointing  a  deputy  is  given  to  recorders 
who  are  judges  of  borough  civil  Courts  (s.  175).  If  the  recorder  is,  by 
reason  of  illness,  absence,  or  any  other  cause,  incapable  of  appointing  or 
removing  a  deputy,  the  authority  having  power  to  appoint  the  recorder 
may  exercise  this  power  on  his  behalf,  and  may  out  of  his  salary  assign 
a  suitable  remuneration  to  the  deputy  (Recorders,  Magistrates,  and 
Clerks  of  the  Peace  Act,  1888,  s.  1). 

When  the  office  of  recorder  becomes  vacant  by  death  or  otlierwise, 
any  person  who  immediately  before  the  vacancy  was  the  duly  appointed 
deputy  recorder  may  act  temporarily  in  the  office  of  recorder  until  a 
person  is  duly  appointed  to  fill  the  vacancy,  and  while  so  acting,  is  in 
the  same  position  as  respects  remuneration  and  otherwise  as  if  he  were 
the  last  holder  of  the  office.  This  temporary  occupation  may  not  last 
longer  than  six  months  from  the  occurrence  of  the  vacancy  (Recorders, 
Stipendiary  Magistrates,  and  Clerks  of  the  Peace  Act,  1906,  6  Edw.  vii. 
c.  46).  As  the  Crown  appoints  all  recorders,  it  is  provided  that  where 
a  temporary  appointment  has  to  be  made  it  shall  be  in  the  hands  of  the 
Crown  {ibid.  1  (4)).  A  deputy  recorder  has  all  the  powers  of  the  recorder 
for  whom  he  is  appointed  {ibixl.  1  (3)). 

Deputy  Reg'istrar. — By  sec.  31  of  the  County  Courts  Act, 
1888,  51  &  52  Vict.  c.  43,  the  registrar  of  any  County  Court,  with  the 
approval  of  the  judge,  or  in  case  of  the  registrar's  inability,  the  judge, 
may  appoint  a  deputy  registrar  to  act  during  the  illness  or  unavoidable 
absence  of  the  registrar.  The  person  so  appointed  must  be  qualified  to 
be  appointed  registrar,  that  is,  he  must  be  a  solicitor  of  the  Supreme 
Court  of  at  least  five  years'  standing, 

Deputy  Returning*  Officer. — Parliamentary  Elections. — 
Where  a  sheriff  is  returning  officer  for  more  than  one  division  of  a  county 
he  may,  by  writing  under  his  hand,  appoint  a  fit  person  to  be  deputy 
returning  officer  for  all  or  any  of  the  purposes  relating  to  an  election  in 
such  division  (Ballot  Act,  1872,  s.  8;  Redistribution  of  Seats  Act,  1885, 
s.  9).  The  returning  officer  for  a  parliamentary  borough  divided  into 
electoral  divisions  may  similarly  appoint  a  deputy  (Redistribution  of 
Seats  Act,  1885,  s.  13).' 

County  Council  Elections. — The  person  appointed  by  a  County  Council 
to  act  as  returning  officer  for  the  election  of  county  councillors  has  the 
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like  power  to  appoint  a  deputy  returning  officer  (Local  Government  Act, 
1888,  s.  75,  subs.  3). 

Urban  District  Council  Elections. — The  returning  officer  has  power  to 
appoint  a  deputy  for  all  or  any  of  the  purposes  relating  to  the  election 
(tJrban  District  Councillors  Election  Order,  1898,  r.  1  (5)). 

Rural  District  Council  Elections. — The  returning  officer  may  appoint 
a  deputy  for  all  or  any  of  the  purposes  relating  to  the  election,  but  shall 
appoint  a  deputy  in  any  case  where  he  does  not  act  as  presiding  officer 
at  any  polling  station  for  the  parish.  One  of  the  presiding  officers  must 
be  appointed  to  act  as  deputy  returning  officer  for  the  parish,  as  regards 
the  custody  and  opening  of  ballot  boxes,  the  counting  and  recording  of 
the  votes,  and  the  declaration  of  the  number  of  votes  given  for  each 
candidate,  and  of  the  election  of  the  candidate  or  candidates  to  whom 
the  largest  number  of  votes  has  been  given  (Eural  District  Councillors 
Election  Order,  1898,  rr.  1  (5),  19  (1)). 

Parish  Council  Elections. — A  deputy  may  be  appointed  under  the 
Parish  Councillors  Election  Order,  1901,  r.  20  (5),  but  must  be  so 
appointed  under  rule  31  (1),  which  is  similar  to  rule  19  (1)  of  the  Kural 
District  Councillors  Election  Order,  supra.  The  same  person  shall  act 
as  deputy  returning  officer  in  respect  of  the  election  both  of  parish 
councillors  and  of  any  rural  district  councillors  to  be  elected  at  the  same 
date  for  the  parish  (Parish  Councillors  Election  Order,  1901,  rr.  20  (6), 
31  (2)). 

Guardians. — Deputies  may  be  appointed  under  similar  conditions 
to  those  in  force  for  other  local  elections  (see  the  Guardians  (Outside 
London)  Election  Order,  1898,  rr.  1  (4),  13,  21  (1)).  In  the  London 
Order  the  corresponding  rules  are  1  (4),  19,  and  must  be  for  the 
purpose  set  out  below.  Where  any  poll  for  the  election  of  guardians 
for  the  parish  and  any  poll  for  the  election  of  urban  district  councillors 
are  taken  together,  the  returning  officer  at  the  urban  district  council 
election  shall  be  the  deputy  returning  officer  for  certain  purposes  in 
relation  to  the  poll  for  the  election  of  guardians  for  the  parish.  See 
the  Outside  London  Order,  r.  13  (1). 

Metropolitan  Borough  Councils. — Deputies  may  be  appointed  under 
similar  conditions  to  those  in  force  for  other  local  elections,  and  must  be 
for  every  ward  where  the  returning  officer  himself  does  not  act,  for 
looking  after  and  opening  ballot  boxes,  counting  and  recording  votes,  and 
declaring  the  number  of  votes  and  the  election  (Metropolitan  Borough 
Councillors  Election  Order,  1903,  rr.  1  (4),  18  (2)). 

The  duties  and  powers  of  a  deputy  returning  officer  are  practically 
the  same  as  those  of  the  returning  officer,  but  their  extent  is  exactly 
dependent  upon  the  duties  and  powers  delegated  (see  Eetuening 
Offigek). 

Deputy  Sheriff. — Sec.  24  of  the  Sheriffs  Act,  1887,  requires 
every  sheriff  to  appoint  a  sufficient  deputy,  who  shall  be  resident  or  have 
an  office  within  one  mile  from  the  Inner  Temple  Hall,  for  the  receipt  of 
writs,  the  granting  of  warrants  thereon,  etc.  Delivery  of  a  writ  to  a 
sheriff's  deputy  in  London  is  a  delivery  to  the  sheriff  (  Woodland  v.  Fuller, 
1840,  3  P.  &  I).  570;  11  A.  &  E.  859).  The  buying,  selling,  letting,  or 
farming  out  of  the  office  of  deputy-sheriff  is  prohibited  {ibid  s.  27). 

The  sheriff  may  appoint  a  deputy  to  take  an  inquisition,  who  should 
be  the  under-sheriff  when  he  resides  in  the  town  (Mather,  Sheriff  Lau), 
410).     See  Sheeiff. 
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FORMS. 

I.  FORM  of  APPOINTMENT  of  Deputy-Sheriff. 

to  wit  J-   Sir  G.  M.,  Bart.,  Sheriff  of  the  county  aforesaid,  to  M.  A., 

gentleman,  greeting ;   I  do  hereby  nominate,  constitute,  and  appoint 

you   to   be   my   deputy  for   the   receipt  of   writs,  granting   warrants 

thereon,  making  returns  thereto,  and  accepting  of  all  rules  and  orders 

to  be  made  on  or  touching  the  execution  of  any  process  or  writ  to  be 

directed  to  me  as  sheriff  as  aforesaid. 

Given  under  the  seal  of  my  office,  this  day  of  a.d. 

19      . 

G.  M.,  Shenjf. 

II.  FORM  of  APPOINTMENT  by  Sheriff  of  a  Deputy  to  take 

an  Inquisition. 

to  wit  }-  Sir  G.  M.,  Bart.,  Sheriff  of  the  county  aforesaid,  to  M.  A., 
gentleman,  greeting  :  By  virtue  of  a  writ  of  inquiry  issued  out  of  the 
Division  of  His  Majesty's  High  Court  of  Justice,  directed 
to  me,  I  do  hereby  direct,  authorise,  and  empower  you  to  summon  a 
jury,  and  to  take  an  inquisition  in  my  name  in  a  certain  cause  wherein 
the  plaintiff  is  A.  B.  and  the  defendant  C.  D. ;  and  further,  that  you 
render  me  an  account  of  what  shall  be  done  therein,  in  order  that  I  may 
certify  the  same  to  His  Majesty's  said  High  Court  on  the  day 

of  19     . 

Given  under  the  seal  of  my  office,  this  day  of  19     . 

G.  M.,  Shaiff. 


Deputy  Steward. — The  steward  of  a  manor  may  appoint  a 
deputy  to  act  for  him,  subject,  it  seems,  to  the  approval  of  the  lord  of  the 
manor.  Unless  by  special  custom  or  special  limitation  of  his  powers,  the 
deputy  steward  has  practically  the  same  jurisdiction  as  the  steward.  In 
the  Copyhold  Act,  1894,  57  &  58  Vict.  c.  46,  the  expression  "steward" 
includes  "  deputy  steward  "  (s.  94).  [See  Scriven,  Copyholds,  7th  ed.,  432.] 
See  Steward. 

DeraigTI  ;  Deregri  (Beraisonner,  chrationare). — A  mediseval 
term  of  the  common  law  used  as  correlative  to  arraign  {adratioiiare) 
when  the  person  accused  or  arraigned  offered  to  meet  and  refute  the 
charge  or  claim  preferred  against  him.  It  is  substantially  equivalent  to 
"  defend  "  or  "  contest,"  but  is  occasionally  used  of  proof  by  the  appellant 
or  prosecutor  of  his  case,  and  also  to  describe  the  particular  mode  of 
determining  the  dispute,  e.g.  by  judicial  combat  (see  Murray,  Diet.  Eng. 
Law,  s.v.  "  Deraign  "). 

Derelict. — Derelict  is  a  term  legally  applied  to  a  thing  aban- 
doned and  deserted  at  sea  by  those  who  were  in  charge  of  it,  without 
hope  on  their  part  of  recovering  it  (sine  spe  recupcrandi),  and  without 
intention  of  returning  to  it  {sine  animo  revertendi)  (Kennedy,  Civil 
Salvage,  54,  quoting  Cossman  v.  West,  1887,  13  App.  Cas.  180,  Sir  B. 
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Peacock ;  The  Aquila,  1798,  1  Eob.  C.  37,  Lord  Stowell ;  The  Zeta,  1875, 
L.  E.  4  Ad.  &  Ec.  460,  Sir  E.  Phillimore).  It  may  be  a  ship  or  a  part  of 
her,  e.g.  a  ship's  boiler  {Boiler  ex  Elephant,  1891,  64  L.  T.  543),  or  her  cargo ; 
but  cargo  which  floats  out  of  a  vessel  on  her  breaking  up  does  not  thereby 
become  derelict,  even  though  the  master  is  not  on  board,  unless  it  is 
carried  by  the  elements  beyond  the  reach  or  control  of  the  master  or 
other  agent  of  the  shipowner  {The  Samuel,  1851,  15  Jur.  407-410,  Dr. 
Lushington).  For  authorities  as  to  the  meaning  of  the  term,  see  Williams 
and  Bruce,  Admiralty  Practice,  3rd  ed.,  1902,  145,  146. 

"  The  meaning  of  hope  of  recovery  {spes  recuperandi)  is  the  hope  and 
expectation  entertained  by  the  master  and  crew  of  returning  to  their 
vessel.  This  is  determined  by  not  what  was  the  precise  state  of  things, 
but  what  was  the  intention  by  which  they  were  actuated  at  the  time  " 
(of  leaving  her)  (Dr.  Lushington,  The  Sarah  Bell,  1845,  4  N,  C.  146 ; 
and  see  The  Gapella,  1892,  P.  70).  That  intention  must  be  inferred  from 
the  circumstances  attending  the  abandonment  of  the  ship,  e.g.  where  a 
ship's  crew  abandons  her  immediately  after  or  at  the  time  of  a  collision 
with  another  ship,  that  is  no  evidence  of  an  intention  to  abandon  her 
finally  {The  Fenix,  1855,  Swa.  13);  while  if  they  do  so  three  days  after 
a  collision  that  will  be  strong  evidence  of  such  an  intention  {The  Pichiviek, 
1852,  16  Jur.  670).  A  vessel  found  at  sea  in  a  dangerous  situation,  and 
deserted,  is  prima  facie  a  derelict  {The  Cosmopolitan,  1848  (Irish),  6  N.  C. 
xviii.) ;  but  there  is  no  such  presumption  in  the  case  of  a  barge  found 
adrift  in  the  Thames  and  deserted ;  for  the  reasonable  inference  may  be 
that  she  has  merely  parted  from  her  moorings  {The  Zeta,  ante).  A  ship 
is  not  derelict  which  is  left  by  its  master  and  crew  temporarily,  in  order 
to  get  assistance,  or  with  the  distinct  intention  and  purpose  of  returning 
to  her,  or  even  though  the  entire  management  of  her  has  been  given  up 
to  salvors  {The  Champion,  1863,  B.  &  L.  69,  71 ;  Cossman  v.  West,  ante  ; 
The  Lepanto,  [1892]  P.  122);  nor  if  she  has  been  captured  by  enemies 
and  subsequently  deserted  by  them  {The  John  and  Jane,  1802,  4  Eob.  C. 
216).  But  an  abandoned  ship  may  be  derelict  if  the  crew  quit  her  in 
order  to  save  their  lives,  and  not  in  order  to  get  assistance,  although 
they  mean  to  send  a  steamer  to  look  after  her  {The  Coromandel,  1857, 
Swa.  205),  and  if  they  finally  determine  to  leave  her  and  do  so,  a  subse- 
quent change  of  mind  and  endeavour  to  regain  her  do  not  affect  the 
nature  of  the  abandonment  {The  Sarah  Bell,  ante). 

When  it  is  said  that  in  order  to  constitute  derelict  there  shall  be  an 
abandonment  sine  spe  recuperandi,  it  is  understood  that  there  is  some 
reasonable  foundation  for  the  spes;  for  a  ship  may,  for  purposes  of 
salvage,  be  derelict,  though  an  expectation  of  recovering  her  may  exist 
{The  Genessee,  1848, 12  Jur.  401,  Dr.  Lushington) ;  and  the  same  qualifica- 
tion applies  to  the  rule  of  sine  animo  revertendi,  for  a  ship  which  has 
been  abandoned  sine  animo  revertendi  may  yet  not  be  derelict,  e.g.  if  she 
sinks  on  a  sand  and  is  abandoned  by  her  crew,  for  even  though  "  actual 
possession  cannot  be  retained  (or  recovered),  its  local  situation  is  well 
known,  and  she  must  remain  immoveable  till  human  skill  is  applied  to 
its  recovery"  {The  Barefoot,  1850,  14  Jur.  841,  ibid.).  Though  a  ship  is 
not  precisely  a  derelict,  she  may  be  treated  as  such  for  salvage  purposes 
{The  Elliotta,  1815,  2  Dod.  75). 

Derelicts  found  at  sea  and  brought  into  a  British  port  are  droits  of 
Admiralty  if  not  claimed  by  their  owners  within  a  year  and  a  day  {per 
Sir  Leoline  Jenkins,  quoted  by  Lord  Stowell  in  The  Aquila,  above,  and 
see  Admikalty,  The;  and  consult  B.  v.  Forty-nine  Casks  of  Brandy,  1836, 
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3  Hag.  Adm.  270 ;  The  Tlietis,  iUd.  235 ;  B.  v.  Property  Derelict,  1825, 
1  Hag.  Adm.  383;  The  Dantzic  Packet,  1837,  3  ibid.  385). 

Derelicts  found  or  taken  possession  of  on  or  near  the  coasts  of  the 
United  Kingdom,  or  any  tidal  water  within  the  limits  of  the  United 
Kingdom,  are  "  wreck  "  within  the  scope  of  the  Merchant  Shipping  Act, 
1894,  and  are  subject  to  the  provisions  of  that  Act  relating  to  wreck 
(ss.  510,  518-571).    See  Wreck. 

It  is  a  statutory  duty  of  every  master  or  person  in  command  of  a 
British  ship  who  becomes  aware  of  the  existence  on  the  high  seas  of  any 
floating  derelict  vessel  to  notify  the  same  to  the  Lloyd's  agent  at  his  next 
port  of  call  or  arrival,  and  furnish  all  such  information  as  he  may  possess 
as  to  the  supposed  locality  or  identity  of  any  such  derelict,  and  the  date 
when,  and  the  place  where  the  same  may  have  been  ol  served  or  reported 
to  him,  and  the  agent  must  forthwith  transmit  the  same  to  the  secretary 
of  Lloyd's  in  London ;  if  there  is  no  Lloyd's  agent  at  the  next  place  of 
call  or  arrival,  the  master  must  report  to  Lloyd's  liimself.  Any  such 
information  is  to  be  published  by  Lloyd's  in  the  same  way  as  shipping 
casualties,  and  communicated  by  them  to  the  Board  of  Trade  (1896,  59 
&  60  Vict.  12). 

Salvage  is  payable  to  persons  bringing  derelicts  into  safety,  whetlier 
their  owners  appear  to  claim  them  or  not;  and  is  given  on  a  more 
liberal  scale  than  in  ordinary  cases  of  salvage.  As  to  the  reasons  for 
this,  see  per  Jeune,  P.,  The  Janet  Conrt,  [1897]  Prob.  59;  and  so  The 
Cliam2non,  ante,  and  The  Gertrude,  1861,  30  L.  J.  Ad.  130.  "Salvors  of 
derelicts  who  first  take  possession  of  them,  have  the  additional  privilege 
of  having  not  only  a  maritime  lien  on  the  ship  for  their  services,  but 
also  the  entire  and  absolute  possession  and  control  of  the  vessel "  (Sir 
B.  Peacock,  Cossman  v.  West,  1887,  13  App.  Cas.  181);  but  it  is  not  the 
duty  of  salvors  of  a  derelict  to  keep  possession  of  her  under  all  circum- 
stances, and  they  may  forfeit  their  claim  to  salvage  by  doing  so  improperly 
{The  Lady  Wordey,  1855,  2  Spinks,  253,  255,  Dr.  Lushington,  and  see 
The  Blue,  1899,  W.  N.  54). 

The  old  rule  of  the  Admiralty  Court  with  regard  to  the  amount  of 
reward  for  salving  a  derelict  was,  at  least  in  practice,  to  give  one-half 
of  the  value  of  the  salved  property  in  all  cases  {The  Esperancr,  1811, 
1  Dod.  46  ;  The  Blendenhall,  1814,  ibid.  414);  and  this  was  stated  to  be 
the  rule  even  so  late  as  1843  {The  Watt,  1843,  2  Rob.  W.  71);  but  the 
rule  was  treated  as  obsolete  certainly  in  the  time  of  Sir  J.  Nicholl  {The 
Effort,  1834,  3  Hag.  Adm,  165) ;  and  the  projier  rule  is  "  to  give  a  fit 
and  proper  amount,  with  reference  to  all  the  circumstances,  including 
the  value  of  the  property  salved  and  the  risk  to  the  salvors'  property, 
and  the  fact  of  the  property  being  derelict  is  an  ingredient  in  the  degree 
of  danger  in  which  the  salved  property  was  situated"  (Dr.  Lushington, 
The  Tntc  Blue,  1866,  L.  K.  1  P.  C.  250) :  and  see  Williams  and  Bruce, 
156-158. 

It  is  a  safe  general  rule,  that  in  no  case  in  wliich  the  owner  of 
salved  property  appears  will  the  Court  award  the  salvor  more  than 
one-half  (Kennedy,  115),  or,  it  has  been  said,  less  than  one- third  (see 
fcr  Sir  J.  Niclioll,  The  Effort,  above;  The  Evell  Grove,  1835,  3  Hag. 
Adm.  209  and  221;  The  Britannia,  1834,  3  Hag.  Adm.  154;  and  ;^er 
Brett,  L.J.,  The  City  of  CheMei-,  1884,  9  P.  D.  182).  Instances  of  half 
the  value  being  awarded  are  to  be  found  in  The  Esperance,  above; 
The  Francis  Manj,  1827,  2  Hag.  Adm.  89 ;  where  it  is  stated  that  no 
precedent  could  be  found  for  giving  more  than  half;  The  Hehe,  1879, 
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4  P.  D.  217 ;  The  Craigs,  1880,  5  P.  D.  186 ;  The  Livietta,  1883,  5 
Asp.  132 ;  and  see  The  Janet  Court,  [1897]  P.  59,  value  £7350,  award 
£3000.  Less  than  one-third  has  been  given  in  The  Ewell  Grove,  ante  ; 
and  The  Amerique,  1874,  L.  R.  6  P.  C.  468,  £18,000  out  of  £190,000 ; 
and  more  than  one-half  has  been  given  in  exceptional  cases,  where  the 
value  of  the  property  was  small  and  the  owner  did  not  appear  {The 
Jonge  Bastiaan,  1804,  5  Rob.  C.  324;  The  J^ibilee,  1826,  3  Hag.  Adm. 
43a;  The  Basche,  1873,  L.  R.  4  Ad.  &  Ec.  127;  The  Hulda,  March 
1899,  Admiralty  Court,  £674  value,  £374  award).  In  Boiler  ex  Ele'phant, 
1891,  64  L.  T.  543,  a  derelict,  boiler  of  a  lost  sliip  was  brought  in  from 
the  Channel,  and,  no  owners  appearing,  was  sold  for  £58,  and  the  salvors 
were  awarded  £50  and  their  costs;   and  in   The  Anne   Helena,  1883, 

5  Asp.  142,  the  salved  property  being  worth  £600,  the  salvors  were 
awarded  half,  and  an  award  of  £150  for  life  salvage  was  also  made; 
while  in  The  Beliance,  1811,  2  Hag.  Adm.  90,  the  salvors  were  given 
half  the  value,  and  their  costs  out  of  the  other  half. 

Where  a  derelict  ship  is  salved,  her  freight  does  not  form  part  of  the 
fund  available  to  the  salvors,  for  the  cargo  owners  are  released  from 
the  contract  of  affreightment  by  the  abandonment  {The  Cito,  1881, 
7  P.  D.  5 ;  The  Argonaut,  1884,  Shipp.  Gaz.  Summ.,  1884,  775,  Kennedy, 
195). 

[^Authorities. — Kennedy,  Civil  Salvage  {1^^V)\  Maclachlan,  Shipping, 
4th  ed.,  1892.] 

Derelict  Lands. — Blackstone  (2  Com.  p.  261)  says  of  these: 
"  As  to  lands  gained  from  the  sea,  either  by  alluvion  {q.v.),  by  the  washing 
up  of  sand  and  earth,  so  as  in  time  to  make  terra  firma  ;  or  by  dereliction, 
as  when  the  sea  shrinks  back  below  the  usual  water  mark ;  in  these 
cases  the  law  is  held  to  be,  that  if  the  gain  be  by  little  and  little,  by 
small  and  imperceptible  degrees,  it  shall  go  to  the  owner  of  the  land 
adjoining.  But  if  the  alluvion  or  dereliction  be  sudden  and  considerable, 
it  belongs  to  the  king "  (Hale,  De  jure  maris,  p.  14 ;  Callis  on  Seivers, 
p.  50;  B.\.  Lord  Yarhorouqh,  1824,  3  Barn.  &  Cress.  91;  5  Bing.  163; 
2  Bligh,  K  S.  147 ;  4  E.  R.  1087 ;  27  R.  R.  292 ;  Scratton  v.  Brown, 
1825,  4  Barn.  &  Cress.  485  ;  cp.  Hindson  v.  Ashhy,  [1896]  2  Ch.  1).  But 
the  grant  of  a  manor  by  the  Crown  cum  littore  maris,  would  pass  its  right 
to  these  accretions  (Hale,  pp.  12,  17). 

The  owner  of  lands  which  are  allowed  to  lie  as  derelict  is  liable 
under  the  Public  Health  Acts  for  nuisances  occasioned  upon  them 
{A.-G.  V.  Tod-Heatley,  [1897]  1  Ch.  560). 

Dereliction. — See  Alluvion  and  Derelict  Lands. 

Derivative   Conveyances. — Blackstone  (2  Com.  324) 

divides  conveyances  into  two  kinds — primary  or  original,  and  secondary 
or  derivative.  The  latter  "  presuppose  some  other  conveyance  precedent, 
and  only  serve  to  enlarge,  confirm,  alter,  restrain,  restore,  or  transfer  the 
interest  granted  by  such  original  conveyance."  Among  derivative  con- 
veyances he  instances  releases,  confirmations,  surrenders,  assignments, 
and  defeasances. 

Derivative  Settlement.  — By  sec.  35  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876,  derivative  settlements 
are  abolished,  except  in  the  case  of  a  wife  from  her  husband,  and  in  the 
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case  of  a  child  under  sixteen,  which  takes  the  settlement  of  its  father  or 
of  its  widowed  mother,  as  the  case  may  be,  up  to  that  age,  and  retains 
the  same  until  it  acquires  another.  The  section  further  provides  that 
an  illegitimate  child  shall  retain  the  settlement  of  its  mother  until  it 
acquires  another  settlement;  and  also  that  if  any  child  mentioned  in 
the  section  shall  not  have  acquired  a  settlement  for  itself,  or  being  a 
female  shall  not  have  derived  a  settlement  from  her  husband,  and  it 
cannot  be  shown  what  settlement  such  child  or  female  derived  from  the 
parent  without  inquiring  into  the  derivative  settlement  of  such  parent, 
such  child  or  female  shall  be  deemed  to  be  settled  in  his  or  her  birth 
parish.  This  section,  which  has  given  rise  to  much  litigation,  is  very 
fully  discussed  in  the  judgment  of  Lord  Watson  in  Beif/ate  Guardians  v. 
Croydon  Union,  1889,  14  App.  Cas.  465,  to  which  reference  should  be 
made.  The  Reigate  case  came  under  discussion  and  was  followed  in 
Wooliinch  Union  v.  Fulham  Union,  [1905]  2  K.  B.  203,  Lord  Watson's 
opinion  being  accepted.  In  this  case  a  woman  had  left  her  husband  and 
gone  to  cohabit  with  another  man  by  whom  she  had  several  children. 
These  children,  being  illegitimate  and  under  sixteen,  were  adjudged  to 
have  the  settlement  of  the  mother;  and  the  mother  being  a  married  woman 
had  the  settlement  of  the  husband  she  had  left.  On  appeal,  [1906]  2  K. 
B,  240,  this  decision  was  reversed,  the  Court  holding  that  it  was  competent 
for  an  unemancipated  illegitimate  child  (under  sec.  35  of  the  Poor  Law 
Act,  1876)  to  acquire  a  new  settlement  derived  from  its  residence  in  the 
new  parish.  See  also  West  Hani  Union  v.  Holbeach  Union,  [1905]  A.  C. 
450;  Southwark  Union  v.  City  of  London  Guardians,  [1906]  2  K.  B.  112. 
See  Poor  Law,  Settlement. 

Derog'ation. — That  "a  man  shall  not  derogate  from  his  own 
grant,"  is  a  rule  of  the  common  law  of  frequent  application  (Brown, 
Legal  Maxims,  6th  ed.,  p.  166).  "  A  grantor  cannot  defeat  his  own 
grant ;  and  therefore,  if  a  man  grant  twenty  of  his  best  trees  to  l>e  taken 
in  ten  years,  the  grantor  cannot  cut  down  trees  without  consent  of  the 
grantee "  (Com.  Big.  "Grant"  (F)).  Hence  no  reservation  in  favour  of 
the  grantor  affecting  the  estate  granted  can  be  implied,  except  an  ease- 
ment of  necessity  (Crossley  v.  Lightowlcr,  1867,  L.  R.  2  Ch.  478  ;  Wheddon 
v.  Burrows,  1879,  12  Ch.  D.  31;  Taws  v.  Knoivles,  [1891]  2  Q.  B.  564; 
see  especially  the  judgment  of  Thesiger,  L.J.,  in  12  Ch.  D.,  at  p.  48). 
The  case  of  Trego  v.  Hunt,  [1896]  A.  C.  7,  where  it  was  held  that  the 
vendor  of  the  goodwill  of  a  business  cannot  canvass  the  old  customei-s, 
is  another  illustration  of  the  rule. 

Descent. — See  Inheritance. 

Descen't  Ca.St. — Under  the  old  law  where  a  disseisor  died 
seised  of  lands,  and  the  lands  descended  to  his  heir,  such  heir  was  con- 
sidered as  clothed  with  an  apparent  right  of  possession,  the  effect  of 
whicli  was  that  he  could  not  be  expelled  by  mere  entry  on  the  part  of 
the  person  ousted,  unless  the  latter  had  made  a  conditional  claim  to 
the  lands.  The  doctrine  of  descent  cast  did  not  apply  if  the  claimant 
was  under  disabilities ;  it  was  also  limited  to  some  extent  by  32  Hen.  viii. 
0.  33 ;  and,  finally,  by  sec.  39  of  the  Real  Property  Limitation  Act,  1833, 
it  was  provided  that  "  no  descent  cast,  discontinuance,  or  warranty  which 
may  happen  or  be  made,  shall  toll  or  defeat  any  right  of  entry  or  action 
for  the  recovery  of  land"  (see  Carson,  Beal  Property  Statutes,  p.  182). 
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Deserted  Premises. — When  a  tenant  has  deserted  the 
premises  which  have  been  demised  to  him,  and  there  is  little  or  no 
prospect  of  the  landlord's  obtaining  payment  of  his  rent,  a  special 
machinery  has  been  provided  by  statute  for  enabling  him  expeditiously 
to  regain  possession  of  his  property.  The  following  conditions  must  be 
fulfilled : — The  premises  must  have  been  let  at  a  rack-rent,  or  at  a  rent 
not  less  than  full  three-fourths  of  their  annual  value ;  there  must  be  an 
arrear  of  one  half-year's  rent;  and  the  premises  must  have  been  deserted 
and  left  "  uncultivated  or  unoccupied,"  so  as  no  sufficient  distress  can  be 
had  to  countervail  the  arrears  of  rent.  But  the  demise  or  agreement 
under  which  the  premises  were  let  may  have  been  either  written  or 
verbal,  and  it  is  not  necessary  that  any  right  of  re-entry  has  been 
reserved  to  the  landlord  in  the  event  of  non-payment  of  the  rent.  The 
enactment  in  question  (11  Geo.  ii.  c.  19,  s.  16,  as  modified  by  57  Geo.  iii. 
c.  52)  provides  that  where  the  above  conditions  are  found  to  exist, 
two  justices  of  the  district  where  the  premises  are  situated  may,  at 
the  request  of  the  landlord,  go  and  view  them ;  that  they  may  post 
up  a  written  notice  stating  what  day  (not  being  less  than  fourteen  clear 
days  off)  they  will  return  for  a  second  view;  and  that  if  when  that 
happens  the  tenant  fails  to  appear  and  pay  the  arrears,  or  there  should 
be  no  sufficient  distress,  they  may  put  the  landlord  into  possession  of 
the  premises. 

In  accordance  with  established  rule  these  powers,  vested  in  two 
justices,  may  be  exercised  by  a  stipendiary  magistrate  (21  &  22  Vict, 
c.  73,  s.  1) ;  but  in  the  case  of  the  Metropolis  the  procedure  is  slightly 
different.  For  the  statute  3  &  4  Vict.  c.  84  directs  (s.  13)  that  within 
the  Metropolitan  district  a  police  magistrate,  instead  of  going  himself 
to  the  premises,  may,  upon  proof  being  furnished  to  him  of  the  arrear 
and  desertion,  issue  his  warrant  to  a  constable  to  view  the  premises  and 
affix  the  notice  referred  to ;  and  upon  the  return  of  the  warrant  and 
satisfactory  proof  of  its  execution,  and  of  failure  on  the  part  of  the 
tenant  to  pay  the  rent  in  arrear,  and  of  the  absence  of  sufficient  distress, 
lie  may  issue  his  warrant  to  put  the  landlord  into  possession. 

The  question  whether  the  premises  have  been  "deserted"  within 
the  meaning  of  the  Act  is  one  which  the  justices  upon  their  first  view 
•of  them  are  required  to  decide.  The  application  of  the  statute  will  not 
be  prevented  by  a  retention  of  possession  which  is  merely  colourable 
{per  Lord  Ellenborough,  C.J.,  in  Ex  parte  Pilton,  1818,  1  Barn.  &  Aid. 
369 ;  19  R.  R.  342.  Compare  with  this  case  Ashcroft  v.  Bourne,  1832, 
3  Barn.  &  Adol.  684 ;  37  R.  R.  523).  And  it  has  been  held  that,  the 
recovery  by  the  landlord  of  an  unsatisfied  judgment  for  half  a  year's 
rent  will  not  disentitle  him  to  proceed  under  the  statute  {In  re  Emmett, 
1850,  14  J.  P.  530). 

If  the  tenant  is  dissatisfied  with  the  decision  of  the  justices,  he  has 
the  right  of  appealing  to  the  judge  at  the  next  assizes  for  the  county 
where  the  premises  are  situated,  or  to  the  judges  of  the  K.  B.  D.  if  they 
are  situated  in  the  city  of  London  or  the  county  of  Middlesex  (11  Geo.  II. 
c.  19,  s.  17) ;  and  such  judge  or  judges  are  empowered  to  make  an  order 
of  restitution  to  him  if  they  should  see  fit,  an  order  which  should  be 
directed  to  the  justices  who  have  deprived  him  of  possession  {R.  v.  Traill, 
1840,  12  Ad.  &  E.  761 ;  54  R.  R.  688).  But  so  long  as  the  latter  have 
acted  within  their  jurisdiction — a  matter  which  depends  on  whether  the 
facts  stated  in  the  landlord's  request  for  their  intervention  are  sufficient 
under  the  statute — no  action  of  trespass  will  lie  against  them ;  nor  will 
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an  action  lie  against  the  landlord  to  whom  possession  may  have  been 
delivered  by  the  justices,  unless  he  has  made  a  statement  in  such  request 
false  in  some  material  particular  (Basten  v.  Garew,  1825,  3  Barn.  &  Cress. 
649 ;  27  R.  R.  453). 

Desertion  (Military,  Naval). — The  offences  of  desert- 
ing and  of  attempting  to  desert  His  Majesty's  service  imply  an  in- 
tention on  the  part  of  the  offender,  either  not  to  return  to  the  service 
at  all  or  to  escape  some  particular  important  duty.  [It  is  the  existence 
of  this  intention  which  differentiates  desertion  from  absence  without 
leave  (dealt  with  in  sec.  15  of  the  Army  Act,  1881).]  Disguises  and 
other  circumstances  are  matters  of  evidence  as  to  this  fact.  By  sec. 
12,  Army  Act,  1881,  44  &  45  Vict.  c.  58,  "Every  person  subject  to 
military  law,  who  commits  any  of  the  following  offences : — (a)  deserts 
or  attempts  to  desert  His  Majesty's  service ;  (6)  persuades,  endeavours 
to  persuade,  procures,  or  attempts  to  procure,  any  person  subject  to 
military  law  to  desert  from  His  Majesty's  service,  shall,  on  conviction 
by  court-martial — if  he  committed  such  offence  when  on  active  service, 
or  under  orders  for  active  service,  be  liable  to  suffer  death,  or  such  less 
punishment  as  is  in  the  Act  mentioned;  and  if  he  committed  such  ofience 
under  any  other  circumstances  be  liable,  for  the  first  offence,  to  suffer 
imprisonment,  or  such  less  punishment  as  is  in  the  Act  mentioned ;  and 
for  the  second  or  any  subsequent  offence,  to  suffer  penal  servitude,  or 
such  less  punishment  as  is  in  the  Act  mentioned."  A  previous  offence 
of  fraudulent  enlistment  may  be  reckoned  as  a  previous  offence  of 
desertion  for  the  purpose  of  a  higher  punishment.  The  scale  of 
punishments  is  contained  in  sec.  44;  [and  an  enumeration  of  the 
persons  subject  to  military  law  in  sees.  175-184].  By  sec.  153,  any 
person  who  in  the  United  Kingdom  or  elsewhere,  by  any  means  what- 
soever, (1)  procures  or  persuades  any  soldier  to  desert,  or  attempts  to 
procure  or  persuade  any  soldier  to  desert,  or  (2)  knowing  that  a  soldier 
is  about  to  desert,  aids  or  assists  him  in  deserting ;  or  (3)  knowing  any 
soldier  to  be  a  deserter,  conceals  such  soldier,  or  aids  or  assists  him  in 
concealing  himself,  or  aids  or  assists  in  his  rescue,  is  liable,  on  sunnnary 
conviction,  to  be  imprisoned  with  or  without  liard  lalx)ur  for  not  more 
than  six  months.  Sec.  154  provides  for  the  arrest  by  a  constable  or, 
if  no  constable  can  be  met  with,  by  any  officer,  soldier,  or  other  person, 
of  a  suspected  deserter,  and  forthwith  bringing  him  before  a  Court  of 
summary  jurisdiction ;  and,  on  the  Court  being  satisfied  of  the  offence 
having  been  committed,  for  the  offender  being  delivered  over  into 
military  custody,  or  his  detention  in  prison  until  he  can  be  delivered 
into  such  custody.  In  either  case  the  Court  must  send  to  a  Secretary 
of  State  a  descriptive  return  of  the  deserter.  The  form  of  this  return 
is  given  in  Sched.  4  of  the  Act ;  and  the  justice  may  insert  therein  the 
name  of  any  person  whom  he  recommends  for  a  reward,  varying  from 
five  to  twenty  shillings,  in  regard  to  the  arrest.  [Sec.  6,  Army  (Annual) 
Act,  1884,  47  &  48  Vict.  c.  8,  has  added  to  sec.  154  a  provision  for  the 
issue  of  a  warrant  for  the  deserter's  arrest.] 

A  deserter  is  not  to  be  tried  or  punished,  unless  he  was  on  active 
service,  if  he  has  served  in  an  exemplary  manner  for  not  less  than  three 
years  in  any  corps  of  regular  forces,  [for  any  offence  of  desertion  com- 
mitted before  the  commencement  of  such  three  years  (s.  161)].  On 
conviction  or  confession,  the  deserter  is  liable  [in  commutation  wholly 
or  partly  of  other  punishment]  to  general  service,  or  transfer  to  such 
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corps  of  regular  forces  as  the  competent  military  authority  may  from 
time  to  time  order  (s.  83  (7)) — but  the  Koyal  Marines  are  excepted 
from  this  provision  by  sec.  179  (12).  He  also  forfeits  the  whole  of  his 
prior  service  (s.  73  (1),  (3);  s.  79  (2)),  and  his  pay  for  the  period  of 
desertion  and  imprisonment  (s.  138  (1)):  unless  remitted  by  the 
Secretary  of  State,  subject  to  the  provisions  of  any  Eoyal  Warrant 
(s.  139).  Men  on  furlough,  a  soldier  detained  by  sickness,  or  other 
casualty,  may  be  granted  an  extension,  for  not  more  than  a  month,  by 
a  justice  of  the  peace,  if  there  is  no  officer  [of  the  rank  of  captain,  or 
of  higher  rank]  on  duty  within  a  convenient  distance :  and  on  the 
justice  certifying  to  the  commanding  officer,  or  Secretary  of  State,  the 
soldier  is  not  to  be  treated  as  a  deserter,  or  as  absent  without  leave 
(s.  173).  By  sec.  27  (3),  every  person  subject  to  military  law  who, 
being  a  soldier,  falsely  states  to  his  commanding  officer  that  he  has 
been  guilty  of  desertion,  or  of  fraudulent  enlistment,  or  of  desertion 
from  the  navy,  or  has  served  in,  and  been  discharged  from,  any  portion 
of  the  regular  forces,  reserve  forces,  or  auxiliary  forces,  or  the  navy, 
shall,  on  conviction  by  court-martial,  be  liable  to  suffer  imprisonment, 
or  such  less  punishment  as  is  mentioned  in  the  Act.  And  any  person 
who  pretends  to  be  a  deserter  is  liable,  on  summary  conviction,  to  be 
imprisoned,  with  or  without  hard  labour,  for  a  period  not  exceeding 
three  months  (s.  152).  With  regard  to  the  disposal  of  the  effects  of 
a  deserter,  see  Kegimental  Debts  Act,  1893,  56&57  Vict.  c.  5,  s.  23 ; 
the  Eules  of  Koyal  Warrant,  August  30,  1893,  sees.  35-48. 

[A  person  charged  before  a  court-martial  with  desertion  may  be  found 
guilty  of  attempting  to  desert,  or  of  being  absent  without  leave ;  and  a 
person  charged  with  attempting  to  desert  may  be  found  guilty  of  deser- 
tion, or  of  being  absent  without  leave  (s.  56  (3),  (4)).]  A  person  sub- 
ject to  military  law  who  assists  another  to  desert,  or  who,  being  cognisant 
of  any  desertion  or  intended  desertion,  does  not  forthwith  give  notice 
to  his  commanding  officer,  or  take  any  steps  in  his  power  to  obtain  the 
apprehension  of  the  deserter  or  intending  deserter,  is  liable  to  imprison- 
ment, or  such  less  punishment  as  is  mentioned  in  the  Act  (s.  14). 

Similar  provisions  relating  to  desertion  from  the  navy  are  contained 
in  the  Naval  Discipline  Act,  1866,  29  &  30  Vict.  c.  109,  ss.  19-26,  and 
in  the  Naval  Deserters  Act,  1847,  10  &  11  Vict.  c.  62. 

By  sec.  16  of  the  Eeserve  Forces  Act,  1882,  45  &  46  Vict.  c.  48, 
sec.  154  of  the  Army  Act,  1881,  is  applied  to  a  man  who  is  a  deserter, 
or  absentee  without  leave,  from  the  army  or  militia  reserve,  in  like 
manner  as  it  applies  to  a  deserter  in  that  section  mentioned ;  and  see 
sees.  15,  17,  for  other  similar  provisions.  See  also  articles,  Army; 
Coukts-Martial ;  Enlistment;  Eeserve  Forces;  Militia;  Volun- 
teers; Yeomanry;   Mercantile  Marine. 

[AutJiorities. — Manual  of  Military  Law  (War  Office),  1899  ;  Manual 
of  Naval  Law  by  Stephens,  Gifford  and  Smith,  1901.] 

Desertion. — l.  A  husband  is  not  at  common  law  under  any 
obligation,  directly  enforceable  by  legal  proceedings,  either  to  cohabit 
with  or  to  maintain  his  wife.  But  if  the  spouses  live  apart  by  consent, 
he  is,  as  a  general  rule,  liable  on  contracts  made  by  the  wife  to  obtain 
necessaries  for  herself  or  his  children  if  properly  and  legally  under  her 
care,  unless  he  himself  sufficiently  supplies  her  with  necessaries  or  with 
the  means  of  obtaining  them,  or  with  an  adequate  income  payable  and 
paid  under  an  agreement  between  them  {Bazeley  v.  Forder,  1868,  L.  E. 


DESERTION  529 

3  Q.  B.  559  ;  Eastland  v.  Burchell,  1877,  3  Q.  B.  D.  432 ;  WUsoii  v. 
Glossop,  1888,  20  Q.  B.  D.  357).  And  this  liability  exists  even  where  he 
has  given  notice  not  to  give  the  wife  credit,  subject  to  the  proviso  that 
in  such  a  case  the  person  suing  on  the  contract  must  prove  that  the 
wife's  position  gave  her  implied  authority  to  pledge  the  husband's  credit. 
The  liability  ceases  if  the  wife  is  guilty  of  adultery  {Col/ey  v,  Charman, 
1881,  7  Q.  B.  D.  89). 

"Where  a  husband  deserts  his  wife,  or  wrongfully  compels  her  to  leave 
his  home,  and  does  not  sufficiently  maintain  her,  in  cash  or  kind,  the 
rule  applies ;  but  it  does  not  apply  where  she  leaves  him  without  his 
consent  or  without  some  sufficient  cause,  such  as  duress  or  ill-treatment 
(Biffen  v.  Birjnell,  1862,  7  H.  &  N.  877;  Bastland  v.  Burchell,  1878, 
3  Q.  B.  D.  4.32). 

A  wife  is  not  under  any  obligation,  directly  enforceable  by  law,  to 
cohabit  with  her  husband.  It  was  at  one  time  considered  that  a  hus- 
band had  a  right  to  capture  and  detain  his  wife  if  she  refused  to  live 
with  him :  but  this  theory  was  exploded  in  B.  v.  Jarkson,  [1891]  1  Q.  B. 
671.  A  wife's  obligation  to  maintain  her  husband  is  limited  to  her 
separate  estate  (45  &  46  Vict.  c.  75,  s.  20).  Her  liability  only  arises 
when  the  husband  is  chargeable  to  the  poor  law,  and  is  enforceable  only 
on  the  application  of  the  poor  law  authority. 

Under  the  ecclesiastical  law  a  deserted  husband  or  wife  was  entitled 
to  sue  the  deserting  spouse  for  restitution  of  conjugal  rights,  and  dis- 
obedience to  the  decree  of  restitution  was  enforceable  by  imprisonment 
for  contempt,  awarded  by  a  superior  Court  of  law  or  signijkaiyit  from  the 
spiritual  Court.  Neither  remedy  is  available  to  a  siwuse  who  has  com- 
mitted adultery  before  desertion  or  ever  since  desertion,  and  before 
instituting  proceedings. 

The  jurisdiction  of  the  Ecclesiastical  Courts  was  transferred  in  1857 
to  the  temporal  Courts  (20  «&  21  Vict.  c.  85,  s.  6),  and  is  now  exercised 
by  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice  (36  k  37  Vict.  c.  66,  s.  34). 

Under  the  present  law  a  spouse  who  has  been  deserted  is  entitled  to 
obtain,  either  (i.)  a  decree  for  restitiUion  of  conjugal  rights,  or  (ii.)  a  decree 
oi  judicial  separation.  The  right  to  sue  for  judicial  separation  does  not 
attach  until  the  desertion  has  continued  without  reasonable  cause  for 
two  years  or  upwards  (20  &  21  Vict.  c.  85,  ss.  16,  27).  The  right  to 
sue  for  restitution  of  conjugal  rights  arises  immediately  upon  tlie 
desertion.  Since  1884  decrees  for  restitution  are  not  enforceable  by 
attachment,  but  non-compliance  with  the  order  is  equivalent  to  desertion 
without  reasonable  cause,  and  the  injured  spouse  may  sue  for  judicial 
separation  (or,  in  the  event  of  adultery,  for  divorce)  without  waiting  the 
two  years  (47  «&  48  Vict.  c.  68,  s.  5). 

In  the  case  of  desertion  l)y  a  wife  the  Court  may  order  her  property 
to  be  settled  in  favour  of  the  huslmnd  or  of  the  children  of  the  marriage, 
or  may  order  part  of  her  trade  property  or  her  earnings  to  be  paid  to 
the  husband,  or  to  or  for  the  benefit  of  the  children  of  the  marriage 
(47  &  48  Vict.  c.  68,  s.  3).  This  power  cannot  be  exercised  as  to  the 
settlement  on  the  wife  if  it  contains  a  restraint  on  anticipation  {Micliell 
V.  Michcll,  [1891]  P.  208). 

Under  the  Matrimonial  Causes  Act,  1858,  21  &  22  Vict.  c.  108,  the 
High  Court  may  grant  to  a  wife  who  has  been  deserted  an  order  pro- 
tecting her  earnings  and  property  from  her  husband  and  his  creditors. 
The  order  puts  her  in  the  position  of  a  feme  sole.     The  practice  as  to 
VOL.  IV.  34 
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these  orders  is  regulated  by  the  Divorce  Rules,  124,  125,  197.  They 
are  occasionally  granted  without  notice  to  the  husband  {Re  Morris, 
[1902]  P.  104),  The  protection  order  may  be  discharged  on  the  appli- 
cation of  the  husband  (27  &  28  Vict.  c.  44,  s.  1 ;  Mahoney  v.  M'CartMj, 
[1892]  P.  21). 

Summary  Remedies. — Under  sec.  21  of  the  Matrimonial  Causes  Act, 
1857,  a  wife  who  has  been  actually  deserted  may  obtain  from  a  petty 
sessional  Court  having  jurisdiction  in  her  place  of  residence  {R.  v. 
Plymouth  JJ.,  1881,  44  J.  P.  168)  a  protection  order  as  to  her  earnings 
and  property.  The  order  makes  them  hers  as  if  she  were  a.  feme  sole,  and 
frees  them  from  claims  by  her  husband  or  his  creditors.  Such  an  order 
is  not  necessary  for  wives  married  on  or  since  January  1,  1883  (45  &  46 
Vict.  c.  75). 

By  the  Married  Women  (Maintenance  in  Case  of  Desertion)  Act, 
1886,  49  &  50  Vict.  c.  52,  provision  was  made  giving  a  summary  remedy 
in  case  of  desertion.  This  Act  has  been  repealed  and  superseded  by  the 
Summary  Jurisdiction  (Married  Women)  Act,  1895,  58  &  59  Vict.  c.  39. 
The  latter  Act  empowers  a  Court  of  summary  jurisdiction  for  a  district 
in  which  the  cause  of  complaint  has  wholly  or  partially  arisen,  including, 
in  the  case  of  desertion,  the  wife's  residence  {Chudleigh  v.  Chudleiyh, 
1892,  62  L.  J.  M.  C.  97),  to  intervene  on  the  application  of  a  wife  who 
(1)  has  been  deserted  by  her  husband,  or  (2)  has  been  caused  to  leave, 
and  live  separately  and  apart  from,  him  by  persistent  cruelty  to  her,  or 
wilful  neglect  to  provide  reasonable  maintenance  for  her  and  her  infant 
children,  whom  he  is  reasonably  bound  to  maintain  (58  &  59  Vict.  c.  39, 
s.  4).  The  proceedings  on  the  complaint  are  to  be  in  accordance  with 
the  Summary  Jurisdiction  Acts.  Desertion  is  regarded  as  a  continuing 
act  within  the  limitation  section  (11)  of  the  Summary  Jurisdiction  Act, 
1848  {Heard  v.  Heard,  [1896]  P.  188 ;  Ellis  v.  Ellis,  [1896]  P.  251 ;  and 
see  Lane  v.  Lane,  [1896]  P.  133;  Piper  v.  Piper,  [1902]  P.  198);  and 
proceedings  may  be  taken  in  the  place  where  the  desertion  has  continued 
within  six  months  of  taking  proceedings  {Brown  v.  Brown,  1898,  62  J.  P. 
711 ;  79  L.  T.  102,  103). 

If  satisfied  of  the  truth  and  justice  of  the  wife's  complaint,  the  Court 
may  make  an  order  containing  all  or  any  of  the  following  provisions : — 

(1)  That  the  wife  need  no  longer  cohabit  with  her  husband,  which, 
while  in  force,  has  the  same  effect  as  a  decree  of  judicial  separation  by 
the  High  Court,  including  that  of  putting  her  in  the  position  of  a  feme 
sole ;  (2)  that  the  legal  custody  of  children  of  the  marriage  who  are 
under  sixteen  be  given  to  the  wife;  (3)  that  the  husband  pay  for  the 
maintenance  of  the  wife  such  weekly  sum,  not  exceeding  forty  shillings, 
as  appears  reasonable  after  consideration  of  the  means  of  the  spouses, 
and  by  reference  to  the  practice  of  the  Matrimonial  Court  ( Wilcox  v. 
Wilcox,  1903,  66  J.  P.  166);  and  (4)  that  the  costs  of  the  Court  and 
parties  be  paid  by  such  parties  as  the  Court  think  fit  (s.  5).  If  the 
justices  award  no  costs,  no  action  will  lie  for  them  {Cale  v.  James,  [1897] 
1  Q.  B,  418).  As  to  the  form  of  the  order,  see  Brown  v.  Brown,  1898,  62 
J.  P.  568.  Adultery  by  the  wife,  unless  condoned  or  connived  at  by  the 
husband,  or  conduced  to  by  his  wilful  neglect  or  misconduct,  is  a  bar  to 
any  remedy  in  favour  of  the  wife  (s.  6).  An  order,  when  made,  may  be 
altered,  varied,  or  discharged  on  fresh  evidence  (s.  7),  i.e.  on  such  evidence 
as  would  be  ground  for  a  new  trial  or  rehearing  in  any  other  class  of 
case  {Johnson  v.  Johnson,  [1900]  P.  19).  Under  this  section  the  Court 
may  change  the  weekly  rate  of  maintenance,  subject  to  the  forty  shillings 
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limit.    The  order  will  be  discharged  on  proof  of  resumption  of  cohabita- 
tion by  the  wife,  or  of  her  adultery  after  the  order. 

Appeals  on  law  and  fact  go  from  the  justices  to  the  Probate  Division 
of  the  High  Court  (s.  11),  and  not,  as  is  usual  in  magistrates'  cases,  on 
fact  to  Quarter  Sessions,  and  on  law  to  the  King's  Bench  Division 
(Manders  v.  Marulers,  [1897]  1  Q.  B.  474).  The  procedure  on  the  appeals 
is  regulated  by  R  S.  C,  Order  59,  rr.  4a,  7,  8, 10,  11,  12,  and  16  (Stvoffer 
V.  Stvoffer,  [1896]  P.  131).  The  Court,  except  so  far  as  the  statute  other- 
wise requires,  follows  the  general  matrimonial  law  and  practice  as  to  costs 
and  otherwise  {Eamshaio  v.  Eamshaiv,  [1896]  P.  160). 

The  payment  of  arrears  due  under  a  maintenance  order  is  enforced 
in  the  same  way  as  the  payment  of  arrears  under  a  bastardy  order 
(s.  9).  See  Bastard.  And  on  proceedings  to  recover  arrears,  the  only 
appeal  is  to  the  King's  Bench  Division  (Rutlur  v.  Ruther,  [1903]  2  K.  B. 
270). 

The  term  "  persistent  cruelty  "  is  left  undefined,  but  its  definition  is 
])eing  worked  out  by  reference  to  the  meaning  of  the  term  "  cruelty  "  in 
the  Matrimonial  Causes  Acts;  as  to  which,  see  Russell  v.  Russell,  [1897] 
A.  C.  307. 

The  earnings  of  the  husband  must  Ije  considered  to  see  (1)  whether 
he  is  earning,  and  can  earn,  a  livelihood,  so  as  to  make  his  neglect  to 
maintain  wife  and  family  wilful  {Eamshaw  \.  Earnshaw,  [1896]  P.  160); 
(2)  what  should  be  the  weekly  amount  of  maintenance  to  be  ordered 
{Lane  v.  Lane,  [1896]  P.  131). 

In  proceedings  before  jtistices,  under  this  Act,  it  is  the  duty  of  the 
justices'  clerk  to  make  a  note,  not  only  of  the  evidence  and  of  the  decision, 
but  also  of  the  reasons  given  for  the  decision ;  and  to  supply  a  copy  of  the 
note  upon  proper  application  by  either  party,  and  to  the  I'robate,  Divorce, , 
and  Admiralty  Division  upon  the  request  of  a  Registrar  of  the  Division 
{Barker  v.  Barker,  [1905]  74  L.  J.  P.  74;  Cohh  v.  Cobb,  [1900]  P.  145). 

Desertion  for  the  purpose  of  matrimonial  suits,  whether  before 
justices  or  in  the  High  Court,  is  constituted  by  wilfully,  and  without 
reasonable  cause  or  excuse,  absenting  oneself  from  the  society  of,  and  from 
cohabitation  with,  wife  or  husband,  contrary  to  his  or  her  will  (  Ward 
v.  Ward,  27  L.  J.  P.  63).  The  only  difference  between  the  evidence 
necessary  in  summary  proceedings,  and  in  proceedings  for  judicial 
separation,  is  that  in  the  latter  the  desertion  must  be  proved  to  have 
continued  for  two  years  at  least,  whereas  in  the  former  no  period  of 
duration  is  fixed  on  a  condition  precedent  to  making  an  order  (Frowd 
v.  Frowd,  [1904]  P.  177).  It  is  not  always  or  necessarily  the  guilty  party 
who  leaves  the  matrimonial  home ;  the  party  who  intends  to  bring  the 
cohabitation  to  an  end,  and  whose  conduct  in  reality  causes  its  termina- 
tion, commits  the  act  of  desertion  (Sickcrt  v.  Sickcrt,  [1899]  P.  278). 

It  is  not  essential  to  constitute  desertion  that  the  spouses  should 
have  been  continuously  living  together  under  one  roof  up  to  the  date  of 
the  desertion  {Bradshaiv  v.  Bradshaw,  [1897]  P.  24).  It  does  not  include 
living  apart  by  mutual  consent  {Syngc  v.  Si/ngr,  [1901]  P.  317),  nor 
refusal  to  comply  with  terms  on  which  a  separation  has  taken  place 
by  mutual  consent  {Pape  v.  Rape,  1888,  20  Q.  B,  D.  66);  or  refusal  to 
resume  cohabitation  on  the  wife's  request  after  separation  by  consent 
{R.  V.  Lercsche,  [1891]  2  Q.  B.  418);  but  does  include  refusal  to  resume 
cohabitation  after  a  temporary  separation  for  mutual  convenience 
{Chndlcigh  v.  Chudlcigh,  1892,  62  L.  J.  M.  C.  97). 

Absence  of  the  husband,  coupled  with  adulterous  cohabitation  with 
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another  woman,  is  in  certain  cases  treated  as  evidence  of  intention  to 
desert  {Drciv  v.  Dreiv,  1888, 13  P.  D.  97  ;  Garcia  v.  Garcia,  1888, 13  P.  D. 
46).  Desertion  is  with  reasonable  excuse  if  it  is  due  to  a  refusal  without 
cause  by  a  wife  to  permit  marital  intercourse  {Synge  v.  Synge,  [1901] 
P.  317,  C.  A.). 

Desertion  may  be  condoned  or  put  an  end  to  even  where  it  is  con- 
stituted by  non-compliance  with  an  order  for  restitution  of  conjugal 
rights  {Paine  v,  Paine,  [1903]  P.  263).  Thus  a  valid  separation  deed 
entered  into  after  having  cause  of  complaint  for  desertion  puts  an 
end  to  the  desertion  {Piper  v.  Piper,  [1902]  P.  198),  and  resumption  of 
cohabitation  after  obtaining  a  summons  under  the  Act  of  1895  has  been 
held  to  have  the  like  effect  (  ^F^7/mms  v.  Williams,  [1904]  P.  145).  There 
is  some  difference  of  opinion  as  to  whether  obtaining  a  separation  order 
under  the  Act  of  1895  within  two  years  of  the  commencement  of  the 
desertion  debars  the  wife  from  proceeding  for  a  judicial  separation,  etc., 
in  the  matrimonial  Court  at  the  end  of  the  two  years  (see  Dodd  v.  Dodd, 
[1906]  P.  189,  Barnes,  P.;  Smith  v.  Smith,  [1905]  P.  249,  Jeune,  P.; 
Failes  v.  Failes,  [1906]  P.  326,  Deane,  J.).  Desertion  for  two  years  after 
condoned  adultery  revives  the  adultery  {Ho'iighton  v.  Houghton,  [1903] 
P.  150).  Desertion  by  one  spouse  conducing  to  the  adultery  of  the 
other  disentitles  the  former  from  obtaining  a  decree  of  judicial  separation 
{Hodgson  v.  Hodgson,  [1905]  P.  233). 

[Authorities. — Browne  and  Powles,  Laio  and  Practice  in  Divorce  Causes, 
7th  ed.,  1905  ;  G.  Hall,  Divorce  Practice,  1905  ;  Dixon  on  Divorce,  3rd  ed., 
1900 ;  Oakley,  Divorce  Practice,  6th  ed.,  1905 ;  Lushington,  Summary 
Jurisdiction,  Married  Women  Act,  2nd  ed..  1904.] 

2.  The  Poor  PtcHef  Act,  1601,  43  Eliz.  c.  2,  s.  6,  first  established  a 
direct  civil  legal  obligation  for  the  maintenance  of  children,  where  the 
father  is  of  sufficient  ability  {Bazley  v.  Porder,  1868,  L.  E.  3  Q.  B.  559, 
565).  This  was  extended  to  the  wife  by  sees.  56  and  57  of  the  Poor 
Law  Act,  1834,  4  &  5  Will.  iv.  c.  76  (see  Poor  Law),  but  was  also 
limited  to  children  under  sixteen  not  being  blind,  deaf,  or  dumb.  The 
liability  extends  to  step-children  {Hill  v.  Hill,  1903,  66  J.  P.  344).  A 
woman  who  has  separate  estate  is  to  the  extent  of  the  estate  liable  to 
relieve  the  poor  law  of  the  cost  of  maintaining  her  husband  (45  &  46 
Vict.  c.  75,  s.  20). 

Kelief  given,  or  its  cash  price,  is  chargeable  against  the  husband  or 
father  as  a  loan  (4  &  5  Will.  iv.  c.  76,  s.  58),  and  maintenance  orders  in 
satisfaction  of  the  liability  are  now  made  under  sec.  36  of  the  Poor  Law 
Act,  1868,  31  &  32  Vict.  c.  22 ;  and  where  a  wife  requires  relief  without 
her  husband  applying,  proceedings  can  be  taken  for  the  recovery  of  the 
amount  of  relief  from  him  under  sec.  33  of  the  same  Act. 

Under  5  Geo.  i.  c.  8,  the  poor  law  authorities  are  empowered,  under 
warrant  from  two  justices,  to  seize  the  goods  of  a  man  who  leaves  his 
wife  and  children  on  the  parish,  and  to  sell  them  and  apply  the  proceeds 
for  the  maintenance  of  the  deserted  family  (ASto5/e  v.  Dixon,  1805,  6  East, 
163). 

And  where  a  husband  runs  away  and  leaves  his  wife  or  legitimate 
children  {B.  v.  Maude,  1842,  11  L.  J.  M.  C.  120)  chargeable,  or  with  the 
result  that  they  become  chargeable,  to  any  parish  or  union,  he  is  liable 
to  conviction  as  a  rogue  and  a  vagabond  under  the  Vagrancy  Act,  1824, 
and  to  imprisonment,  with  or  without  hard  labour,  for  not  over  three 
months,  or  fine  not  exceeding  £25  (5  Geo.  iv.  c.  83,  s.  4;  12  &  13  Vict. 
c.  103,  s.  3).     The  mother  of  a  bastard  is  under  a  similar  liability  (7  &  8 
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Vict.  c.  101,  s.  6).  As  to  the  husband's  position  if  his  wife  has  committed 
adultery,  see  Morns  v.  Edinoiuh,  77  L.  T.  56. 

Proceedings  may  be  taken  by  a  relieving  officer  within  two  years 
from  the  date  of  chargeability  (39  &  40  Vict.  c.  61,  s.  19 ;  Reeve  v.  Yates, 
1862,  31  L.  J.  M,  C.  241),  and  the  guardians  have  power  to  assume  the 
control  of  boys  up  to  sixteen  and  girls  up  to  eighteen,  where  they  have 
been  deserted  by  a  parent  (52  &  53  Vict.  c.  56,  s.  1). 

Desertion  in  sec.  3  of  the  Poor  Removal  Act,  1861,  24  &  25  Vict, 
c.  61,  whicli  deals  with  the  status  of  irremovability  of  a  deserted  wife, 
means  the  sending  by  the  husband — whether  rightfully  or  wrongfully — 
of  the  wife  to  lead  a  separate  and  independent  life  {SoicthwarJc  Union 
V.  City  ofLomlm  Union,  [1906]  2  K.  B.  112  (C.  A.). 

{Atdlioritics. — Archbold,  Poor  Law{\'b\X\  ed.  by  Brooke  Little),  1898 ; 
Brooke  Little,  Poor  Lmo  StahUes,  1901.] 

Deserving^  Objects,  Gift  to.— A  gift  to  "deserving 

objects "  is  void  as  being  too  vague,  as  "  almost  any  object  might  be 
said  to  be  a  'deserving'  object"  {per  Pearson,  J.,  in  In  re  Sutton,  Stoiie 
V.  A.-G.,  1885,  28  Ch.  D.  464).  A  gift,  however,  to  "charitable  and 
deserving  objects  "  is  good,  the  word  "  charitable  "  governing  the  whole 
sentence  {ibid.).     See  Charities,  Vol.  IL  p.  683. 
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The  Patents,  Designs,  and  Trade  Marks  Act,  1883,  46  &  47  Vict, 
c.  57,  repealed  all  prior  legislati(Mi  as  to  designs,  and  consolidated  the 
law.  The  law,  as,  it  at  present  obtains,  is  to  he  found  in  that  Act  as 
slightly  amended  by  the  Patents,  etc..  Acts  of  1886,  49  &  50  Vict.  c.  37, 
and  1888,  51  &  52  Vict.  c.  50,  and  in  the  Designs  Rules  of  1890  and 
1893,  drawn  up  and  published  by  the  Board  of  Trade  under  statutory 
power.  [The  Trade  Marks  Act,  1905,  5  Edw.  vii.  c.  15,  does  not  affect 
the  earlier  statute  law  as  to  designs.] 

The  term  "DeMyn"  as  iised  in  the  Patents,  etc.,  Act. — The  word 
"  design  "  is  not  fully  defined  by  the  Acts,  and  therefore  is  used  in  them 
in  the  ordinary  sense,  viz.  a  plan  or  outline  in  general.  But  it  is  not 
every  such  design  which  may  be  registered  and  become  the  subject- 
matter  of  copyright  imder  the  Acts.  The  Act  of  1883  defines  a  design 
as  "any  design  applicable  to  any  article  of  manufacture,  or  to  any 
substance,  artificial  or  natural,  or  partly  artificial  and  partly  natural, 
whether  the  design  is  applicable  for  the  pattern,  or  for  the  shape  or 
configuration,  or  for  the  ornament  tliereof,  or  for  any  two  or  more  of 
such  purposes,  and  by  wliatever  means  it  is  applicable,  whether  of 
printing,  painting,  embroidering,  weaving,  sewing,  modelling,  casting, 
embossing,  engraving,  staining,  or  any  other  means  whatever,  manual, 
mechanical,  or  chemical,  separate  or  combined,  not  l)eing  a  design  for  a 
sculpture  or  other  thing  within  the  protection  of  the  Sculpture  Copy- 
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right  Act  of  the  year  1814."  From  this  it  will  be  seen  that  it  is  only 
special  classes  of  designs  which  can  be  protected  under  this  Act,  viz, 
a  design  applicable  to  manufactured  articles,  for  the  pattern,  shape,  or 
ornamenting  thereof  (see  judgment  of  Lindley,  L.J.,  in  In  re  Clarhes 
Design,  [1896]  2  Ch.,  at  p.  43,  and  per  Lord  Herschell  in  Hecla  Foundry 
Co.  V.  Walker,  1889,  14  App.  Cas.  550). 

The  design  is  not  the  article  of  manufacture  itself ;  it  is  that  which 
is  applied  to  the  article ;  a  mechanical  contrivance,  or  a  process,  cannot 
be  protected  as  a  design  {Margetson  v.  Wright,  1847,  2  De  G.  &  Sm.  420  ; 
64  E.  E.  188 ;  Walker  v.  Falkirk  Iron  Co.,  1887,  4  E.  P.  C.  390).  It  may 
be  that  the  peculiar  shape  of  a  thing  may  give  it  certain  mechanical 
advantages;  in  such  a  case  the  registration  of  the  design  may  carry  with 
it  a  temporary  and  partial  monopoly  in  the  contrivance ;  nevertheless  it 
is  not  the  contrivance,  it  is  the  shape  alone,  which  procures  this  pro- 
tection (see  Rogers  v.  Driver,  1850,  16  Q.  B.  102;  B.  v.  Bessell,  1851,  16 
Q.  B.  810). 

It  follows  that  whilst  a  design  may  produce  a  useful  result,  it  is  not 
necessary  that  it  should  do  so.  This  is  clear  from  a  consideration  of  the 
two  cases  last  quoted  (and  see  In  re  Clarke  s  Design,  [1896]  2  Ch.,  at  p.  48  ; 
and  Cooper  v.  Symington,  1893, 10  E.  P.  C.  264).  As  mechanical  advantages 
may  directly  result  from  the  shape  or  configuration,  it  will  sometimes 
happen  that  an  inventor  may  have  an  article  which  is  the  subject-matter 
of  letters-patent  or  of  registration  as  a  design.  It  has  been  contended 
that  in  such  case  he  must  have  recourse  to  the  patent  laws ;  but  the 
contention  has  been  ruled  to  be  unsound  {Walker,  Hunter  &  Co.  v. 
Falkirk  Iron  Co.,  1887,  4  E.  P.  C.  390). 

[^Patent  Right  and  Copyright  of  Design. — Patent  rights  and  copyright 
of  design  may  in  certain  circumstances  co-exist  in  the  same  person  in 
respect  of  the  same  article.  The  registration  of  a  design  which  secures 
mechanical  advantages  may,  as  an  anticipation,  prevent  a  subsequent 
grant  of  letters-patent  in  respect  of  the  same  article,  whether  the 
applicant  be  the  proprietor  of  the  design  or  a  stranger ;  and  a  grant  of 
a  patent  and  the  publication  of  the  patented  article  would  prevent  a 
design  of  the  article  being  novel  so  as  to  obtain  registration  ( Werner 
Motors,  Ltd.,  v.  Gamage,  [1904]  2  Ch.  580,  C.  A.;  affirming  Byrne,  J., 
[1904]  1  Ch.  264).  Where,  however,  there  is  a  provisional  specification 
without  publication  of  the  patented  article,  and  then  registration  of  the 
design,  and  that  is  followed  by  the  final  specification,  the  two  rights  may 
co-exist,  the  right  acquired  by  the  registration  of  the  design,  which  was 
valid  at  the  time  of  registration,  not  being  prejudiced  by  the  subsequent 
filing  of  the  final  specification ;  but  the  right  second  in  point  of  time, 
the  copyright  of  design,  would  be  held  subject  to  the  first,  whether  the 
owner  of  the  patent  and  the  owner  of  the  design  are  the  same  or  different 
persons  (S.  C.).] 

A  design  for  a  portion  of  an  article  may  be  validly  registered  (  Walker, 
Hunter  &  Co.  v.  Falkirk  Iron  Co.,  1887,  4  E.  P.  C.  390);  and  a  combina- 
tion design  is  capable  of  registration  (Norton  v.  Nichols,  1859,  28  L.  J. 
Q.  B.  225).  But  it  has  been  said  that  an  effect  is  not  a  design,  though 
the  combination  which  produces  the  effect  may  be  (Grafton  v.  Watson, 
1884,  50  L.  T.  420;  51  L.  T.  141). 

New  or  Original. — Assuming  that  the  design  which  it  is  desired  to 
protect  is  one  which  falls  within  the  definition  clause  of  the  Act  of  1883, 
it  cannot  be  validly  registered  unless  it  be  new  or  original,  and  not  pre- 
viously published  in  the  United  Kingdom  (1883,  s.  47  (1)).     That  is  to 
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say,  it  must  substantially  differ  from  every  design  previously  published 
in  the  United  Kingdom. 

There  seems  some  doubt  as  to  whetlier  the  expression  is  not 
tautologous ;  but  if  "  new  "  and  "  original "  are  different  attributes,  the 
law  does  not  require  them  to  co-exist  in  order  to  render  a  design  eligible 
for  registration  (see  'per  Lindley,  L.J.,  in  In  re  Clarhes  Design,  [1896] 
2  Ch.,  at  p,  44,  and  cp.  the  remarks  of  Manisty,  J.,  in  Shcrivood  v.  TJic 
Decorative  Art  Tile  Co.,  1887,  4  R.  P.  C.  207,  209).  In  determining 
whether  a  given  design  is  novel  or  not,  it  must  be  borne  in  mind  that 
it  is  not  every  mere  difference  of  cut,  every  change  of  outline,  ever}' 
change  of  length,  breadth,  or  configuration,  whicli  constitutes  novelty. 
A  design  is  not  novel  unless  it  differs  substantially  from  what  has  been 
produced  before,  having  in  view  the  purpose  to  which  it  is  to  l)e  applied. 
This  has  been  decided  on  many  occasions,  the  leading  case  on  this  branch 
of  the  subject  being  Le  May  v.  Welch,  1884,  28  Ch.  D.  24  (the  "  tandem 
collar"  case);  see  also  Smith  v.  Hope,  1889,  6  R.  P.  C.  200;  Lazarus  v. 
Charles,  1873,  L.  R.  16  Eq.  117 ;  M'Crea  v.  Holdm-orth,  1870,  L.  R.  6  Ch. 
418.  The  cases  on  infringement  will  also  be  found  to  contain  dicta 
which  support  the  proposition  alx»ve  stated ;  see,  for  example.  Harper 
V.  Wright,  [1896]  1  Ch.  142  (the  "  cathedral  stone  "  case). 

If  the  way  in  which  it  is  applied  be  such  as  to  make  a  novel  design, 
the  fact  that  the  subject-matter  itself  is  old  will  be  no  bar  to  the  valid 
registration  of  the  design.  Tliis  seems  to  be  contradicted  by  the  decision 
in  Adams  v.  Clementson,  1879,  12  Ch.  D.  714;  but,  if  so,  the  decision, 
and  not  the  statement,  is  erroneous.  Saunders  v.  Wiel  (the  Westminster 
Ahbey  Case),  [1893]  1  Q.  B.  470,  in  the  Court  of  Appeal,  is  the  best 
authority  in  this  connection.  But  a  novel  method  of  applying  is  not 
capable  of  registration,  per  se ;  there  must  be  novelty  in  the  pattern  or 
shape  {Cooper  v.  Symington,  1893,  10  R.  P.  C.  264). 

If  the  design  be  old,  its  application  to  a  new  substance  will  not,  per 
se,  make  it  a  novelty ;  its  application  to  a  new  purjKJse  may.  The  test 
has  been  stated  by  Lindley,  L.J.,  in  In  re  Clarke's  Design,  [1896]  2  Ch., 
at  p.  45,  in  which  it  was  decided  that  an  old  and  well-known  shade, 
formerly  in  use  for  gas  or  oil  burners,  did  not  become  a  novelty  wlien 
applied  as  a  shade  for  the  electric  light.  In  In  re  Bach's  Design,  1889, 
42  Ch.  D.  661,  a  rose-shaped  china  lamp  shade  was  held  to  have  been 
anticipated  by  a  rose-shaped  linen  lamj)  shade.  But  in  Walker  v.  Falkirk 
Iron  Co.,  1887,  4  R.  P.  C.  390,  and  in  Heela  Foundry  Co.  v.  Walker,  1889, 
14  App.  Cas.  550,  a  door,  as  ap])lied  to  kitchen  ranges,  was  allowed  to 
be  new,  though  doors  of  a  similar  shape  had  l>een  used  tefore  for  other 
purposes.  These  cases  supply  the  best  contrast  obtainable  (and  see  In 
re  Read  and  GreswelVs  Design,  42  Ch.  D.  260).  A  combination  of  old 
designs  may  result  in  a  new  and  original  design  {iier  Lindley,  L.J.,  in 
In  re  Clarke's  Design,  supra ;  ffannson  v.  Taylor,  1859,  4  H.  &  N.  815), 
but  there  must  be  novelty  in  the  combination  {Norton  v.  Nichols,  1859, 
28  L.  J.  Q.  B.  225 ;  Lazai-us  v.  Charles,  1873,  L.  R.  16  Eq.  117).  Whether 
or  not  a  thing  is  new  or  original  is  to  be  determined  by  the  eye  and  by 
the  eye  alone  {Heela  Fouiulry  Co.  v.  Walker,  sujrra  ;  Le  May  v.  Welch, 
supra ;  Moody  v.  Tree,  1892,  9  R.  P.  C.  333).  But  the  Court  will  accept 
to  a  certain  extent  the  assistance  of  expert  witnesses  {Cooper  v.  Symington, 
1893,  10  R.  P.  C.  264,  267). 

Prior  Publication. — A  design  may  be  anticipated  by  publication  in 
one  of  two  ways :  {a)  by  prior  user ;  {h)  by  publication  ;  and  publication 
may  take  place  either  by  printing  or  drawing,  writing  in  books  and  other 
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documents,  or  by  publication  to  private  individuals.  It  is  unnecessary 
to  deal  with  this  part  of  the  law  at  any  length,  inasmuch  as  the  law 
relative  to  designs  and  to  letters-patent  for  invention  are  in  this  respect 
very  similar,  and  will  be  fully  dealt  with  hereafter  under  the  heading 
Patents.     In  this  place  it  will  suffice  to  say — 

(rt)  As  to  prior  user :  prior  user  means  iiser  in  public,  not  necessarily 
user  by  the  public  (Carventer  v.  Smith,  1841,  7  Mee.  &  W,  300 ;  Stead 
V.  Williavis,  1843,  2  Web.  P.  C.  126, 136 ;  Lifeboat  Co.  v.  Chambers,  1891, 
S  E.  P.  C.  418).  User  beyond  the  United  Kingdom  does  not  of  itself 
affect  registration  (Act  of  1883,  s.  47  (1)). 

(h)  Publication  in  books  and  documents:  such  publication  is  not 
a  bar  unless  it  be  such  that  the  public  has  had  the  opportunity  of 
acquiring  knowledge  of  the  design,  so  that  it  becomes  part  of  the  stock 
of  public  knowledge;  whether  or  not  the  publication  is  sufficient  to 
amount  to  anticipation  and  avoid  the  registration  is  to  be  determined 
on  the  particular  facts  of  each  case  (see  Lang  v.  Gisborne,  1862,  31  Beav. 
133;  54  E.  E.  1088;  Plimpton  v.  Malcohison,  1876,  3  Ch.  D.  531; 
Plimpton  V.  Spiller,  1877,  6  Ch.  D.  412;  Harris  v.  Rothwell,  1887,  35 
Ch.  D.  416 ;  Otto  v.  Steel,  1886,  31  Ch.  D.  241).  Whether  registration 
of  a  design  be  publication  seems  doubtful  {Ln  re  Bead  and  GrcswelVs 
Design,  1889,  42  Ch.  D.  260).  [As  to  publication  by  acquirement  of 
patent  right,  see  Werner  Motors,  Ltd.,  v.  Gamage,  [1904]  2  Ch.  580,  and 
.Hup.  s'dh  tit.  Patent  Right  and  Copyright  of  Design.'] 

(c)  Publication  to  individuals :  the  publication  is  sufficient  to  bar 
registration  of  a  design  substantially  the  same  as  that  published  if  there 
be  a  fair  conclusion  from  the  evidence  that  some  people  in  the  United 
Kingdom,  under  no  obligation  to  secrecy  arising  from  confidence  or  good 
faith  towards  the  owner  of  the  design,  knew  of  it  at  the  date  when  the 
application  for  registration  was  made  {per  Fry,  L.J.,  in  Humpherson  v. 
Syer,  1887,  4  E.  P.  C.  414;  see  also  Blanlc  v.  Footman,  1888,  39  Ch.  D. 
€78). 

PuUication  at  Exhibitions. — The  57th  section  of  the  Act  of  1883 
provides  that  publication  at  an  industrial  or  international  exhibition 
certified  as  such  by  the  Board  of  Trade,  or  the  exhibition  elsewhere 
during  the  period  of  the  holding  of  the  exhibition,  shall  not,  subject  to 
certain  conditions  as  to  notice  and  time  to  be  observed,  be  treated  as 
publication  sufficient  to  bar  registration  of  the  exhibited  design;  the 
3rd  section  of  the  Act  of  1888  empowers  the  King  by  Order  in  Council 
to  extend  these  provisions  to  exhibitions  held  out  of  the  United  King- 
dom (see  these  sections  and  Designs  Eules,  1890,  r.  36). 

The  subject  of  prior  user  and  publication  is  fully  dealt  with  in 
Edmunds  on  Designs,  pp.  32-49, 

Application  for  Registration. — The  application  must  be  made  in  the 
prescribed  form  and  according  to  certain  rules,  which  for  want  of  space 
cannot  be  set  out  at  length  here ;  and  there  are  certain  fees  to  be  paid. 
For  these  see  the  Act  of  1883,  ss.  48  and  49,  and  the  Designs  Eules, 
1892,  rr.  6-19.  The  application  may  be  made  by  any  person  claiming 
to  be  the  proprietor,  that  is  to  say,  by  any  of  the  following :  (a)  the 
author  of  the  design ;  (6)  a  person  who  employed  the  author  to  execute 
the  work  for  good  or  valuable  consideration ;  (c)  a  person  acquiring  the 
design  for  good  or  valuable  consideration;  {d)  a  person  acquiring  the 
right  to  apply  the  design  to  the  articles,  either  exclusively  of  any  other 
person  or  otherwise ;  or  {e)  a  person  on  whom  the  design  or  these  rights 
may  devolve  (Act  of  1883,  s.  61).     The  application  must  be  made  at  the 
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Patent  Office,  and  must  contain  a  statement  of  the  nature  of  the  design, 
and  whether  the  pattern  or  configuration  is  what  is  claimed  by  the 
inventor ;  he  must  state  in  which  of  the  fourteen  classes  (into  which 
for  this  purpose  the  Board  of  Trade  divides  goods)  he  desires  that  the 
design  should  be  registered;  he  may  register  in  more  than  one  class. 
He  must  also  send  to  the  Patent  Office  the  proper  number  of  drawings 
or  photographs,  or  other  means  of  identifying  the  design. 

If  the  comptroller  grants  the  registration,  he  gives  a  certificate 
which  is  frinid  facie  evidence  of  what  it  states  (Act  of  1883,  ss.  49,  96); 
but  after  hearing  the  applicant,  he  may  refuse  registration,  and  from 
his  decision  there  is  an  appeal  to  the  Board  of  Trade.  Opponents  are 
not  heard ;  if  any  party  is  aggrieved  by  registration,  his  remedy  is  to 
apply  to  rectify  the  register  (Act  of  1883,  s.  90). 

The  Register  of  Dedgtis. — This  is  kept  at  the  Patent  Office,  and  must 
contain  the  names  and  addresses  of  the  proprietors,  notifications  of 
assignments  and  of  transmissions  of  title,  and  other  matters  as  from 
time  to  time  prescribed  (Act  of  1883,  s.  55  (1));  but  no  notice  of  any 
kind,  express,  implied  or  constructive,  shall  be  entered  on  the  register 
{ihifl.,  8.  85);  equitable  assignments  have  been  allowed  to  be  entered 
thereon  {Stewart  v.  Casei/,  [1892]  1  Ch.  104).  If  a  person  becomes 
entitled  by  assignment,  transmission  or  other  operation  of  law  to  copy- 
right in  a  design,  the  comptroller  must,  on  request  and  on  proof  of  title 
to  his  satisfaction,  enter  such  person  as  proprietor  (Act  of  1883,  s.  87). 
Any  person  "aggrieved"  by  any  omission  from,  or  any  entry  made 
without  sufficient  cause  in,  the  register,  may  apply  to  the  Court,  and 
the  Court  may  expunge  or  vary  the  entry  if  it  thinks  fit  {ibid.,  s.  90). 
An  "  aggrieved  person  "  may  be  defined  as  one  who  is  in  some  way  or 
other  substantially  interested  in  having  the  entry  removed  from  the 
register,  and  who  would  be  substantially  damaged  if  the  mark  remained 
(per  Bowen,  L.J.,  in  In  re  Powell's  Trade  Mark,  [1893]  2  Ch.,  at  p.  406 ; 
see  also  Edmunds  on  Designs,  pp.  74  ct  seq. ;  and  also  pod,  under  TiiADE 
Marks  ;  Patents.  The  comptroller  has  power  to  correct  clerical  errors 
(Act  of  1883,  s.  91). 

During  the  continuance  of  the  copyright  the  design  may  not  be 
inspected,  save  (1)  by  the  proprietor,  or  (2)  by  a  person  authorised  in 
writing  by  him,  or  (3)  by  a  person  authorised  by  the  Court  or  by  the 
comptroller  (Act  of  1883,  s.  52);  and  a  person  who  is  refused  registra- 
tion of  a  design  may  inspect  a  previous  design,  the  identity  of  which 
with  his  is  the  reason  for  the  refusal  (Act  of  1888,  s.  6).  But  the 
register  of  proprietors  of  designs  is  open  to  public  inspection,  at 
reasonable  times,  on  payment  of  the  prescriljed  fee  (Act  of  1883, 
8.  88). 

Infringement. — When  a  design  is  registered,  the  registered  proprietor 
has  copyright  in  the  design  during  five  years  from  the  date  of  registra- 
tion (Act  of  1883,  s.  50  (1)),  i.e.  he  has  the  exclusive  right  to  apply  the 
design  to  any  article  of  manufacture,  or  to  any  substance  in  the  class  or 
classes  in  which  the  design  is  registered  (ihvl.,  s.  60).  This  right  is  pro- 
tected by  the  58th  section  of  the  Act  of  1883  (amended  by  that  of  1888), 
which  prohibits  any  person  (a)  from  applying  or  causing  to  be  applied, 
without  the  licence  or  written  consent  of  the  registered  proprietor,  the 
<lesign  or  "  any  fraudulent  or  obvious  imitation  thereof,"  in  the  class  or 
classes  of  goods  in  which  such  design  is  registered,  for  purposes  of  sale 
to  any  article  or  substance ;  and  (b)  from  publishing  or  exposing  for  sale 
any  article  of  manufacture,  or  any  substance  to  which  such  design  or  any 
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fraudulent  or  obvious  imitation  of  it  shall  have  been  applied,  "knowing 
that  the  same  has  been  so  applied  without  the  consent  of  the  registered 
proprietor."  The  words  in  italics  differentiate  the  position  of  a  mere 
vendor  from  that  of  the  manufacturer.  It  is  a  qiiestion  of  fact  whether 
the  vendor  had  or  had  not  such  information  as  would  amount  to  know- 
ledge of  infringement;  he  is  not  bound  to  regard  mere  rumours  or  an 
indistinct  notice,  provided  he  acts  bond  fide  {Smith  v.  Lewis,  Roberts  & 
Co.,  1888,  5  E,  P.  C.  611),  If  the  proprietor  authorises  one  to  sell 
articles  to  which  his  design  applies,  he  will,  under  ordinary  circum- 
stances, be  taken  to  have  authorised  sub-sales  {Thomas  v.  Hunt,  1864^, 
17  C.  B,  N,  S.  183),  Though  a  design  be  not  exactly  similar  to  one 
previously  registered,  its  application  will  still  be  an  infringement  of  the 
latter,  if  it  be  an  obvious  or  fraudulent  imitation.  An  "obvious" 
imitation  exists  if,  the  two  designs  being  put  side  by  side,  they  would 
strike  the  eye  as  the  same,  though  on  minute  examination  they  might 
be  found  to  be  different  (Chitty,  J.,  in  Grafton  v,  Watons,  1884,  50  L.  T. 
420 ;  see  also  Barran  v.  Lanas,  1880,  28  W,  E.  973 ;  Harper  v,  Wright, 
[1896]  1  Ch.  142),  A  "  fraudulent "  imitation  has  been  described  as  an 
imitation  varied  for  the  purpose  of  perpetrating  a  fraud  by  introducing 
minute  differences  on  purpose  to  escape  from  the  charge  of  infringement 
{p)er  Manisty,  J,,  in  Sherivood  v.  Decorative  Art  Tile  Co.,  1887,  4  E,  P.  0. 
207), 

Whether  or  not  a  design  has  been  infringed  is  a  question  of  fact,  to 
be  determined  by  the  eye ;  the  issues  of  novelty  and  infringement  are 
tried  by  almost  identical  tests  {Hecla  FouTidry  Co.  v.  Walker,  1889,  14 
App.  Cas,  550 ;  Harper  v.  Wright,  stipra) ;  but  the  state  of  knowledge 
at  the  date  of  the  registration  of  the  design  must  be  taken  into 
account  in  determining  the  question  of  infringement  {Harper  v.  Wright, 
sttpra). 

Bemedies  for  Infringement. — Any  person  who  infringes  is  liable  for 
every  offence  to  forfeit  a  sum  not  exceeding  fifty  pounds  to  the  registered 
proprietor  of  the  design,  provided  that  the  total  sum  forfeited  in  respect 
of  any  one  design  shall  not  exceed  one  hundred  pounds  (Act  of  1883, 
s.  58,  as  amended  by  Act  of  1888);  the  Court  fixes  the  penalty,  but 
if  there  are  no  aggravating  circumstances  the  amount  is  often  light 
{Saunders  v,  Wiel,  [1893]  1  Q.  B.  470),  Instead  of  suing  for  a  penalty, 
the  proprietor  may  bring  an  action  of  damages  (Act  of  1883,  s,  59);  but 
he  must  make  his  election  {Saimders  v.  Wiel,  1892,  9  E.  P,  C,  467,  470). 
The  remedy,  whether  damages  or  penalty,  is  pursued  in  any  Court  of 
competent  jurisdiction  (s.  58),  and  the  procedure  is  that  in  use  for 
actions  generally;  but  see  Discovery,  post. 

Marking. — The  51st  section  of  the  Act  of  1883  provides  that  copyright 
shall  cease  if  before  delivery  on  sale  of  any  article  to  which  a  registered 
design  has  been  applied,  the  proprietor  has  failed  to  mark  the  article 
with  the  prescribed  mark,  or  with  the  prescribed  words  or  figures 
denoting  that  the  design  is  registered.  By  the  Designs  Eules  the  pre- 
scribed marks  are  "  Ed,"  or  "  Eegd."  (depending  on  the  class  of  goods), 
and  in  addition  there  must  be  placed  on  any  article,  other  than  lace,  the 
number  appearing  on  the  certificate  of  registration.  The  proprietor  who 
shows  that  he  took  all  proper  steps  to  insure  the  marking  of  the  article 
does  not  lose  his  copyright  (Act  of  1883,  s.  51),  But  mere  desire  and 
intention  to  mark  will  not  suffice  to  save  him  (  Wooley  v.  Broad,  1892, 
9  E,  P.  C.  429)  ;  nor  can  he  protect  himself  by  giving  general  instructions 
that  the  goods  shall  be  marked ;  he  must  take  reasonable  means  to  see 
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that  his  instructions  are  carried  out  {Johnson  v.  Bailey,  1893,  11  K.  P.  C. 
21).  The  removal  of  marks  by  the  purchaser  or  any  other  non-proprietor 
will  not  be  fatal  to  the  copyright  {Heywood  v.  Potter,  1853,  1  El.  &  Bl. 
439  ;  Sarazin  v.  Hamel,  1863,  32  Beav.  145 ;  55  E.  E.  57).  The  marks 
may  be  put  on  the  material  itself,  or  on  an  attached  label  {Blank  v. 
Footman,  1888,  39  Ch.  D.  678);  and  if  the  article  be  sold  in  long  strips 
or  in  pieces,  each  strip  or  piece  must  be  marked  {Heywood  v.  Potter, 
supra ;  see  also  Hothersall  v.  Moore,  1892,  9  E.  P.  C.  27).  If  the  article 
contains  the  right  marks,  the  fact  that  it  contains  also  unnecessary 
or  erroneous  ones  will  not  be  fatal  {Harper  v.  Wright,  [1896]  1  Ch. 
142). 

Loss  of  Copyright. — Copyright  may  be  lost  by  the  proprietor  if  {a)  he 
does  not  duly  mark  the  article  before  delivery  on  sale  {supra) ;  or  (6)  if 
before  delivery  on  sale  he  does  not  deliver  to  the  comptroller  the  pre- 
scribed number  of  exact  representations  or  specimens  of  the  design  (1883, 
8.  50  (2)) ;  (c)  if  the  design  is  used  in  manufacture  in  a  foreign  country, 
and  is  not  used  in  this  country  within  six  months  of  its  registration 
{ihid.,  s.  54). 

International  and  Colonial  Arrangements.  These,  which  are  provided 
for  by  sec.  103  of  the  Act  of  1883,  and  sec.  6  of  that  of  1885,  are  similar 
to  those  which  obtain  in  the  case  of  patents  for  inventions.  (For  list  of 
foreign  countries  to  which  the  provisions  of  the  Act  have  been  applied, 
see  post,  under  Patents.) 

\Aiithoi'ities. — See  Edmunds  on  the  Law  of  Copyright  in  Designs,  1895; 
Copinger  on  Copi/right,  3rd  ed.,  1893 ;  Shortt  on  Copyright ;  Lawson  on 
the  Patents,  etc..  Ads,  1898 ;  Fulton,  Practical  Treatise  on  Patents,  Trade 
Marks,  and  Designs,  3rd  ed.,  1905.] 
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\The  puhlishers  arc  indebted  to  Mr.  Lewis  Edmunds,  K.C.,for  permission  to 
use  these  Forms,  whicJi  are  taken  from  his  book  on  "  Designs."] 

I.  Indorsement  on  Writ  in  an  Action  for  Infnngement. 

For  damages : — 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the 
plaintiff's  registered  design. 

For  penalties : — 

The  plaintiff  claims  penalties  against  the  defendant  for  infringement 
by  the  defendant  of  the  plaintiff's  registered  design. 

For  injunction : — 

An  injunction  to  restrain  the  defendant,  his  servants  and  agents, 
from  infringing  the  plaintiff's  registered  design. 

For  delivei-y  up  of  inf  tinging  designs : — 

Delivery  up  to  the  plaintiff  of  all  articles  in  the  possession  of  the 
defendant  made  in  infringement  of  the  plaintiffs  said  design. 


640  DESIGNS— rOllMS 

11.  Statement  of  Claim. 

1.  The  plaintiff  is  the  owner  and  registered  proprietor  of  a  certain 
design  of  the  pattern  of  a  to  be  used  for  .  The  said  design 
was  registered  on  the  day  of  19  in  Class  No.  .  The 
number  of  the  said  design  is  No. 

2.  The  defendant  has  since  the  date  of  the  said  registration,  viz.,  on 
the  19  ,  wrongfully  applied  [or  caused  to  be  applied],  for  the 
purpose  of  sale,  such  design,  or  a  fraudulent  or  obvious  imitation  thereof, 
to  goods  of  the  class  in  which  the  said  design  was  registered. 

3.  The  defendant  has,  since  the  date  of  registration,  viz.,  on  the 

19  ,  wrongfully  exposed  for  sale  and  has  sold  articles  of 
manufacture  to  which  the  said  design,  or  a  fraudulent  or  obvious  imita- 
tion thereof,  has  been  applied,  the  defendant  at  the  time  knowing  that 
the  said  design  had  been  so  applied  without  the  consent  of  the  plaintiflF. 

4.  The  defendant  has  in  his  possession  or  power  articles  of  manufac- 
ture within  the  said  classes  to  which  the  said  design,  or  a  fraudulent  or 
obvious  imitation  thereof,  has  been  applied. 

The  plaintiflF  claims : — 

(1)  £  damages  [or  penalties]. 

(2)  an  injunction. 

(3)  delivery  up  of  the  articles  referred  to  in  paragraph  4. 

(Signed) 

III.  Defence. 
Not  pro-  1.  The  plaintiflF  is  not  and  never  has  been  proprietor  of  the  said 

'Dn6tor. 

design,  and  was  not  entitled  to  register  the  said  design  in  the  class 

in  which  he  had  purported  to  register  the  same. 
^'o^subject-        2.  The  design   registered   was   not   proper   subject-matter   for 

registration. 
Not  duly  3^  The  design  was  not  duly  registered  according  to  the  Patent, 

&c.,  Acts. 
N9tnewand       4_  The  design  was  not  at  the   date  of  registration  new  and 

original.  .  "  ° 

original. 
Prior  pubii-        5,  The  design  had  been  published  prior  to  the  date  of  regis- 
tration. 
^r'?'eir°*  6.  The  plaintiflF,  if  he  ever  had  any  copyright  in  the  said  design 

marked.       (which  is  not  admitted),  has  lost  the  same  by  reason  of  the  sale  of 
articles  to  which  the  said  design  had  been  applied  without  having 
the  said  articles  marked  as  prescribed  by  the  Patents,  &c..  Act, 
1883,  sect.  51. 
Den^^^of  7^  The  defendant  has  not  infringed  the  plaintiflfs  copyright  in 

mentaud     the  Said  design.     He  did  not  oflFer  the  article  for  sale  as  alleged  in 

the  statement  of  claim,  nor  at  all. 
Infringe;  8.  If  the  defendant  has  published  or  exposed  for  sale  any  article 

mentunin-  '^  ^  i-     i    i        tj 

tentionai.  to  which  the  plaintiflfs  registered  design  has  been  applied,  he  did  so 
innocently  and  without  knowledge  that  the  consent  of  the  plaintiflF 
had  not  been  obtained  to  the  said  application. 

(Signed) 
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IV.  Particulars. 

(a)  Particulars  of  Infringement. 

The  defendant  at  various  times  and  particularly  on  or  about  the  2nd 
March  1894,  applied  the  design  by  the  manufacture  and  sale  of  lace 
made  according  to  the  said  design,  and  in  particular,  and  by  way  of 
illustration,  the  plaintiff  says  that  on  the  1st  June  1894  the  defendant 
sold  a  lot  of  lace  to  one  John  Smith  of  London. 

(b)  Partiadars  of  pi'ior  Pvhlicatum. 

The  defendant  had  in  his  possession  a  sample  of  a  similar  design  to 
the  floral  arch  claimed  by  the  plaintiff  anterior  to  the  date  of  registra- 
tion, such  sample  being  in  the  defendant's  show-room  and  shown  to  his 
customers  in  the  ordinary  way  of  business.  This  sample  was  obtained 
from  a  wire- worker  named  H.  W.  in  April  1891,  who,  anterior  to  10th 
July  1891,  disposed  of  other  floral  arches  such  as  those  of  the  plaintiff's 
design  to  other  customers,  and  in  the  way  of  his  business.  The  defen- 
dant relies  on  these  facts,  and  on  others  not  at  present  known  to  them 
which  they  may  elicit  in  cross-examination,  as  showing  that  the  plaintiffs 
design  had  been  published  prior  to  the  day  on  which  the  said  design  was 
registered. 

(c)  Particulars  of  non-compliance  with  sect.  51  of  the  Act  of  1883. 

The  plaintiff  sold  certain  articles  to  Messrs.  H.  &  CJo.,  of  Birmingham. 
The  said  articles  were  not  marked  as  prescribed  by  the  Act,  and  certain 
of  the  said  articles,  viz.  ,  were  not  marked  at  all. 

V.  Notice  of  Motion  for  an  Injunction. 

Take  notice  that  this  Honourable  Court  will  be  moved  before  his 
lordship  Mr.  Justice  ,  on  the  day  of  19     ,  or  so 

soon  thereafter  as  counsel  can  be  heard,  by  Mr.  of  counsel  on 

behalf  of  the  above-named  plaintiff,  that  the  defendant,  his  servants,  and 
agents,  may  be  restrained  until  the  trial  of  this  action,  or  until  further 
order  during  the  continuance  of  the  plaintiff's  copyright  in  the  design 
registered  the  day  of  19     t  and  numbered  ,  from 

applying  the  said  design  to  any  article,  and  from  making  or  selling  any 
article  to  which  the  design  has  been  applied,  and  in  particular  [  .  .  .  ] 
and  that  such  further  order  may  be  made  as  to  this  Honourable  Court 
shall  seem  meet. 

VI.  Older  on  Application  foi-  an  Injunction. 

Upon  motion  by  counsel  for  the  plaintiff,  and  upon  hearing  counsel 
for  the  defendant.  Let  the  defendant,  bis  servants  and  agents,  be 
restrained  until  after  the  expiration  of  the  plaintiffs  copyright  in  the 
registered  design,  No.  ,  from  selling  the  said  design  and  from  apply- 
ing the  same  or  any  colourable  imitation  thereof  to  any  article  of 
manufacture  for  the  purposes  of  sale,  and  from  selling  or  exposing  or 
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offering  for  sale  any  substance  or  article  of  manufacture  to  which  the 
said  design  has  been  applied. 

VII.  Another  Form. 

Order  that  the  injunction  awarded  on  the  day  of 

19  ,  against  the  defendants,  restraining  them  and  each  of  them,  their 
workmen,  servants  and  agents,  from  selling  or  disposing  of  any  of  the 
articles  of  manufacture  to  which  the  plaintiffs'  design  in  the  statement 
of  claim  mentioned,  or  a  fraudulent  imitation  thereof,  had  been  applied, 
and  from  applying  the  plaintiffs'  said  design,  or  any  fraudulent  imitation 
thereof,  to  any  woven  fabrics  or  articles  of  manufacture,  be  continued 
until  after  the  day  of  19     ,  then  next.     And  it  is  ordered, 

that  the  defendants  shall  forthwith  deliver  up  to  the  plaintiffs,  for  the 
purpose  of  being  destroyed,  the  drawing,  point  paper,  and  the  several 
cards  used  in  applying  the  said  design  ;  and  also  the  articles  manufactured 
by  the  defendants  to  which  the  said  plaintiffs'  design  has  been  applied ; 
the  same  to  be  verified  by  affidavit ;  and  that  it  should  be  referred  to 
the  taxing  master  to  tax  the  reasonable  and  proper  costs  of  the  plaintiffs 
as  between  party  and  party,  and  to  certify  the  amount  thereof,  and  that 
such  costs  when  taxed  be  paid  by  the  defendant;  and  on  payment 
thereof,  that  all  further  proceedings  in  this  suit  be  stayed  unless  the 
defendants  commit  any  breach  of  injunction  already  awarded  ;  and  any 
of  the  parties  are  to  be  at  liberty  to  apply  to  the  Court,  as  there  should 
be  occasion  {McRae  v.  Holdswarth,  1848,  2  De  G.  &  Sm.  496;  64  E.  K. 
222). 

VIII.  Notice  of  Motion  to  Rectify  the  Register.'^ 

In  the  High  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice 

In  the  Matter  of  copyright  in  a  design  granted  to  A.  B,,  regis- 
tered the  day  of  19     ,  No. 
and 
In  the  Matter  of  the  Patents,  Designs,  and  Trade  Marks  Acts, 

1883-1888. 

Take  notice  that  the  Court  will  be  moved  before  his  lordship,  Mr. 
Justice  ,  on  the  day  of  19     ,  or  so  soon 

thereafter  as  counsel  can  be  heard,  by  Mr.  of  counsel  on  behalf 

of  C.  D.,  of  ,  that  the  Register  of  Designs  kept  pursuant  to  the 

above-mentioned  Acts,  may  be  rectified  by  expunging  the  entry  relating 
to  the  above-mentioned  design  made  in  the  Register  of  Designs  on  the 
day  of  19      by  or  on  behalf  of  the  said  A.  B.,  or  that 

such  further  and  other  order  may  be  made  for  the  rectification  of  the 
said  register  as  to  this  Court  shall  seem  just,  and  that  the  said  A.  B.  do 

1  For  amendment  of  the  notice,  see  Re  King's  T.  M.,  [1892]  2  Ch.  462  ;  62 
L.  J.  Ch.  153 ;  19  E.  P.  C.  350. 
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pay  to  the  applicant  his  costs  of  this  application  to  be  taxed  by  the 
taxing  master. 

Dated  the  day  of  19     . 

(Signed)  ,  of 

Solicitor  for  the  above-named  C.  D. 

To  Mr.  A.  B.,  and  to  Messrs.  ,  his  solicitors  [and  the  Comptroller- 

General  of  Patents,  Designs,  and  Trade  Marks.] 


IX.  Order  Expunging  Entry  in  tlie  Register, 

Upon  motion,  &c.,  this  Court  doth  order  that  the  entry  relating 
to  the  above-mentioned  registered  design  made  in  the  liegister  of 
Designs  at  the  Patent  Office  on  the  day  of  by  or 

on  behalf  of  the  said  A.  B.  be  expunged  from  such  register,  and 
it  is  ordered  that  A.  B.  do  pay  to  the  applicant  his  costs  of  this 
application,  such  costs  to  be  taxed  by  the  taxing  master,  and  it 
comntroiier  '^  Ordered  that  an  office  copy  of  this  order  be  served  upon  the 
Comptroller-General  of  Patents. 


X.  Assignment  of  a  Design. 

This  Indenture,  made  the  day  of  19     ,  between 

A  B.,  of  ,  of  the  first  part,  and  C.  D.,  of  ,  of  the 

other  part. 
^sfration        Whereas  the  Said  A.  B.  registered  a  design  in  Great  Britain 

and  Isle  of  Man,  on  the  day  of  19     ,  and 

numbered  ,  for  [Title]. 

Considered         Now  THIS  INDENTURE  WITNESSETH,  that  in  consideration  of 

tion.  ' 

the  sum  of  £  paid  to  the  said  A.  B.  (the  receipt  whereof 

he  doth  hereby  acknowledge),  the  said  A.  B.,  as  beneficial  owner, 
Assign-       doth  hereby  assign  unto  the  said   C.   D.,  his  executors,  adminis- 
trators, and  assigns,  all  his  interest  in  the  said  registered  design, 
and  advantages  belonging  thereto,  to  hold  the  same  unto  the  said 
Covenant     Q  j)^  his  executors,  administrators,  and  assigns  absolutely  :  And 
validity.      the  Said  A.   B.  doth  hereby  covenant  with   the  said  C.   D.,  his 
executors,  administrators,  and  assigns,  that  he,  the  said  A.  B.,  hath 
not  at  any  time  done  or  knowingly  been  party  or  privy  to  any  act, 
deed,  or  thing  whereby  his  copyright  in  the  design  has  been  in  any 
way  forfeited,  or  whereby  he  is  prevented  from  assigning  the  said 
letters-patent  in  manner  aforesaid,  or  whereby  the  same  is  or  may 
be  in  anywise  encumbered.     In  witness  whereof  the  said  parties 
to  those  presents  have  hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 


XI.  Licence. 

An  Indenture  made  the  day  of  1895,  between  A.  B. 

of,  &c.,  hereinafter  called  the  licensor,  of  the  one  part,  and  C.  D.  of,  &c., 
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hereinafter  called  the  licensee,  of  the  other  part.  Whereas  the  said 
licensor  is  the  registered  proprietor  of  a  design  for  ,  registered 

No.  ,  the  day  of  1893.     And  whereas  the 

licensor  has  agreed  to  grant  the  licensee  a  licence  to  use  the  said  design 
[so  far  as  relates  to  its  application  to  the  manufacture  of  for  the 

purposes  of  sale  in  the  district  of  ].     Now  this  Indenture 

WITNESSETH  that  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  royalties  hereby  agreed  to  be  paid  to  the  licensor  by  the 
licensee,  and  of  the  covenants  on  the  part  of  the  licensee  hereinafter 
contained,  the  licensor  doth  hereby  grant  unto  the  licensee  full  leave  to 
apply  the  said  design  to  manufactured  for  the  purpose  of  sale 

within  the  district  of  ,  being  a  radius  of  miles  from 

the  shirehall  of  the  town  of  ,  and  further  the  licensor  doth 

hereby  grant  unto  the  licensee  full  leave  to  sell  within  the  said  limits 
articles  to  which  the  said  design  has  been  applied  during  the  term 
of  years  [01;  during  the  residue  of  the  unexpired  term  for  which 

the  copyright  in  the  said  design  has  been  granted  to  the  licensor] ; 
YIELDING  AND  PAYING  unto  the  licensor  on  the  1st  day  of  every  October 
and  on  the  1st  day  of  every  April  for  every  manufactured  by 

the  licensee  to  which  the  registered  design  shall  have  been  applied  the 
sum  of  £  .     And  the  licensee  doth  hereby  covenant  with  the 

licensor  and  his  assigns  that  he  the  licensee  will  during  the  term  hereby 
granted  pay  to  the  licensor,  his  executors,  administrators,  or  assigns,  on 
the  1st  day  of  October  and  April  respectively,  the  royalties  on  all 
articles  manufactured  and  to  which  the  design  shall  have  been  applied 
by  the  licensee  during  the  preceding  six  months,  AND  also  that  he  will 
during  the  said  term  keep  all  proper  books  of  account,  and  make  such 
true  entries  therein  of  all  particulars  necessary  or  convenient  for  the 
purposes,  showing  the  amount  which  may  be  or  become  due  by  way  of 
royalty  to  the  licensor  hereunder,  and  will  produce  the  said  books  at  all 
reasonable  times  to  the  licensor,  his  executors,  administrators,  or  assigns, 
or  to  his  agent  or  agents  duly  appointed  for  this  purpose  in  writing,  for 
the  purpose  that  the  said  licensor,  his  executors,  administrators,  assigns, 
or  agents  may  inspect  and  take  copies  and  extracts  from  the  said  books, 
and  will  at  his  own  expense  obtain  and  give  all  reasonable  information 
as  to  any  item  in  the  said  books  of  account  as  may  reasonably  be 
required.  And  also  that  he  will  at  the  end  of  each  half-year  on  the 
dates  aforesaid  deliver  or  send  to  the  licensor,  his  executors,  adminis- 
trators, or  assigns,  a  statement  in  writing  of  the  particulars  of  the 
manufacture  and  sale  of  articles  within  the  last  half-year  to  which  the 
said  design  has  been  applied.  And  the  licensee  further  cove- 
nants that  he  will  neither  do  nor  omit  to  do  anything  whereby  the 
copyright  in  the  said  design  may  be  lost,  and  for  any  breach  of  this 
covenant  the  licensee  shall  pay  to  the  licensor,  his  executors,  adminis- 
trators, and  assigns,  the  sum  of  £  to  be  paid  as  liquidated 
damages. 

In  witness,  &c. 

[Amongst  other  clauses  which  may  be  inserted  in  a  licence  agreement 
are  the  following :  (a)  licensor  to  defend  the  design  at  the  cost  of  the 
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licensee ;  (b)  power  for  either  party  to  determine  the  licence  on  giving 
notice ;  (c)  licensee  not  to  assign  or  charge  the  licence  without  the 
licensor's  consent ;  (d)  licensor  not  to  grant  licence  to  any  person  other 
than  the  licensee.] 

Forms  of  licence  for  designs  may  be  adapted  from  the  forms  of 
licence  for  patents.     (See  Patents  ;  Farms.) 


Despecheurs. — These  persons  correspond  in  some  foreign 
countries  to  our  average  adjusters,  their  duties  heing  to  make  up 
general  average  adjustments  and  apportion  the  amount  of  loss  and 
contribution  to  be  borne  by  each  of  those  interests  embraced  in  a 
trading  adventure  where  a  general  average  sacrifice  has  taken  place. 

Destructive  Insect. — Provision  was  made  by  the  Destruc- 
tive Insects  Act,  1877,  40  &  41  Vict,  c.  68,  for  the  issue  of  Orders  in 
Council  to  prevent  the  introduction  into  the  United  Kingdom  of  vege- 
tables, etc.,  likely  to  contain  destructive  insects,  and  the  destruction  of 
crops  affected  by  such  insects,  subject  to  compensation.  The  functions 
of  the  Privy  Council  under  the  Act  have  l)een  transferred  to  the  Board 
of  Agriculture  (52  &  53  Vict.  c.  30,  s.  2).  The  local  authorities  for  the 
enforcement  of  the  Act  are  County  Councils,  except  in  boroughs  of 
10,000  and  over  (40  &  41  Vict.  c.  68;  51  &  52  Vict.  c.  41,  ss.  3,  39). 
Orders  have  been  made  under  the  Act  as  to  the  Colorado  Beetle  (q.v.), 
the  scare  of  whose  feared  advent  caused  the  passing  of  the  Act ;  and  in 
effect,  if  not  in  terms,  the  Act  is  directed  only  against  that  insect. 

Destructive   Substance.  — In  E.  v.  Martin,  1877,  62 

L.  T.  Jo.  372,  Huddleston,  B.,  ruleil  that  boiling  water  was  not  a 
"  destructive  substance  "  within  the  meaning  of  sec.  29  of  the  Offences 
against  the  Person  Act,  1861,  which  makes  it  felony  to  "cast  or  throw 
at  or  upon  or  otherwise  apply  to  any  person  any  corrosive  fiuid  or  any 
destructive  or  explosive  substance  "  with  intent  to  injure  such  person. 
Under  the  repealed  statute  1  Vict.  c.  85,  s.  5,  boiling  water  was  held,  in 
a.  v.  Crawford,  1845,  2  Car.  &  Kir.  129,  to  be  "destructive  matter." 

De  Tallagio  non   concedendo.— This  is  a  statute  of 

the  25  Edward  L  It  provides  that  no  tallage  or  aid  shall  be  levied 
without  the  assent  of  Parliament.  And  that  no  officer  of  the  King  shall 
take  corn,  leather,  cattle,  or  any  other  goods  of  any  manner  of  person, 
without  the  goodwill  and  assent  of  the  party  to  whom  the  goods  l)elonged. 
It  also  prohibits  anything  to  be  taken  from  sacks  of  wool  on  tlie  ground 
of  male-tent  or  male-tort.  It  confirms  the  charters,  together  with  the 
liberties  and  free  customs  of  clergy  and  laity,  and  all  proceedings  in 
contravention  of  them  are  annulled.  The  Statntum  dc  I'allagio  non 
concedendo  is  recited  in  the  preamble  to  the  Petition  of  liight,  and  was 
recognised  as  a  statute  in  the  case  of  the  King  against  Hampden  in 
1637.  Another  form  of  this  statute  in  French  dittiers  from  the  Latin 
form  generally  known  as  the  Statutnm  dc  Talla/jio  non  concedendo.  It 
does  not  contain  the  word  tallage,  and  omits  the  anmesty.  It  renounces 
"such  manner  of  aids,"  whilst  the  Latin  contains  no  such  qualifying 
words,  but  distinctly  declares  that  no  tallage  or  aid  shall  be  imposed. 
Stubbs  says  that  the  French  form  is  that  in  which  the  enactment 
VOL.  IV.  35 
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became  a  permanent  part  of  the  law,  by  the  exact  terms  of  which 
the  King  held  himself  bound,  and  beyond  the  letter  of  which  he  did 
not  think  himself  in  conscience  obliged  to  act,  in  reference  to  either 
tallage  or  prisage, 

[Authorities. — Stubbs,  Constitidional  History,  Statutes  of  the  Eealm ; 
Keeves,  History  of  English  Law.] 

Detention  of  Goods. — See  Detinue.  A  magistrate  has 
power  to  order  the  delivery  to  the  owner  of  goods  detained  without 
just  cause,  within  the  Metropolitan  police  district,  and  not  being  of 
greater  value  than  £15,  either  unconditionally  or  upon  tender  of  a  sum 
due  in  respect  of  them  (2  &  3  Vict.  c.  71,  s.  40).  Deeds,  muniments,  or 
papers  relating  to  any  property  of  greater  value  than  £15  are  excepted. 
The  refusal  of  an  order  does  not  cover  an  action  of  detinue  (Dover  v. 
Child,  1875,  1  Ex.  D.  172),  nor  does  the  order,  if  made,  cover  an  action 
within  six  months  by  the  respondent  to  try  the  title  (s.  40),  or  an  action 
by  the  applicant  for  damages  for  the  detention  (Metropolitan  Bly.  v. 
Martin,  [1893]  2  Q.  B.  172).  A  dog  is  "  goods  "  within  the  section  (B.  v. 
Blade,  1888,  21  Q.  B.  D.  433). 

Determinable  Fee. — An  estate  in  fee-simple  limited  to  a 
person  and  his  heirs  either  until  a  specified  contingency  shall  happen, 
which  may  possibly  never  happen,  or  so  long  as  an  existing  state  of 
facts  shall  endure,  which  may  possibly  endure  for  ever.  Upon  the 
happening  of  the  particular  contingency  the  estate  is  ipso  facto  deter- 
mined. An  estate  granted  to  A.  and  his  heirs,  lords  of  the  manor  of 
Dale,  or  an  estate  granted  to  A.  and  his  heirs  as  long  as  a  particular 
tree  shall  stand,  are  examples  of  determinable  fees. 

[Challis,  Real  Property,  2nd  ed.,  c.  xvii.] 

Determinable  Future  Time. — A  bill  of  exchange  or 

promissory  note  to  be  valid  must  be  payable  either  on  demand  or  at 
a  fixed  date  or  at  a  determinable  future  time.  A  bill  is  payable  at  a 
determinable  future  time  within  the  meaning  of  the  Bills  of  Exchange 
Act,  1882,  "which  is  expressed  to  be  payable  (1)  at  a  fixed  period  after 
date  or  sight;  (2)  on  or  at  a  fixed  period  after  the  occurrence  of  a 
specified  event  which  is  certain  to  happen  though  the  time  of  happening 
may  be  uncertain"  (s.  11).     See  Bills  of  Exchange,  Vol.  II.  p.  204. 

Determinable  Life  Estate. — An  estate  which  may  by 

possibility  be  determined  before  the  death  of  the  grantee,  e.g.  an  estate 
given  to  a  widow  during  widowhood.  In  the  example  just  given  it  is 
not  certain  at  the  time  the  grant  is  made  that  the  widow  will  remarry, 
the  estate  may  therefore  last  for  her  life;  if,  however,  she  should 
remarry,  the  estate  is  at  once  determined. 

Detinue. — (See  also  Actions  and  Action  on  the  Case.) 
Detinue  was  the  appropriate  form  of  action  for  the  recovery  in  specie 
of  goods  wrongfully  detained  from  the  plaintiff  by  the  defendant,  or 
their  value,  to  be  assessed  by  the  jury,  and  also  damages  occasioned 
by  their  detention  (Eitz.,  N.  B.  138,  Writ  of  Detinue ;  3  Black.  Com. 
152  ;  Vin.  Abr.  Detinue;  Crossfield  v.  Such,  1852,  8  Ex.  Kep.  159).  The 
gist  of  the  action  was  the  detainer  of  goods,  to  the  immediate  possession 
of  which  the  plaintiff  was  entitled,  against  the  plaintiff's  will  (Crossfield 


DETINUE  547 

V.  Such,  supra ;  Latter  v.  White,  1872,  L.  li.  5  H,  L.  578 ;  cp.  Conver- 
sion, Action  of).  The  rules  affecting  the  action  of  detinue,  so  far  as 
they  were  part  of  the  substantive  law,  apply  to  an  action  based  upon  the 
same  wrong,  although  the  form  of  action  has  been  abolished.  Thus  a 
claim  by  the  liquidator  of  a  company  in  detinue  cannot  be  met  by  a 
defence  of  set-off  of  a  debt  under  the  mutual  dealings  section  of  the 
Bankruptcy  Act,  1883,  s.  38,  and  Judicature  Act,  1875,  s.  10,  because 
the  judgment  sought  in  the  action  is  primarily  for  the  return  of  the 
goods,  although  the  defendant  might  (usually,  see  below,  7)  defeat  it 
by  paying  the  value  instead  {Eberles  Hotel,  etc.,  Co.  v.  Jonas,  1887, 
18  Q.  B.  D.  459). 

The  name  detinue  is  still  retained  for  such  an  action  (Appendix  C  to 
K.  S.  C,  sec.  vi..  No.  2). 

The  goods  must  be  specifically  described  in  the  pleadings  {Taylor  v. 
Wells,  2  Wms.  Saun.  74  h,  1871  ed.,  p.  268 ;  Bullen  and  Leake's  Pleadings, 
6th  ed.,  p.  371).  "They  must  be  ascertained  in  point  of  identity" 
(3  Black,  p.  152). 

1.  The  Plaintiff's  Title. — The  plaintiff  must  show  he  was  entitled  to 
delivery  of  the  goods  claimed  {per  Bay  ley,  B.,  in  Gledstone  v.  Hewitt, 
1831,  1  Cromp.  &  J.,  at  p.  570 ;  see  next  case),  that  is  to  say,  to  the 
immediate  possession  of  the  goods.  The  right  may  arise  from  an 
absolute,  or  a  special  property  in  them,  e.g.  if  he  has  an  agreement  with 
his  co-owner  that  he  shall  keep  possession  {Nyherg  v.  Handelaar,  [1892] 
2  Q.  B.  205).  [In  the  case  of  a  wrongful  sale  by  the  hirer  in  a  hire- 
purchase  agreement,  the  right  to  possession  may  revert  to  the  owner  by 
the  sale,  so  as  to  enable  him  to  bring  the  action,  e.g.  against  a  bailiff 
{Jelks  V.  Hayivard,  [1905]  2  K.  B.  460).]-  The  rule  is  the  same  as  in 
"trover"  (see  also  Armori/  \.  Velamiric,  1714,  1  Stra.  504;  1  Smith's 
L.  G.  and  notes;  South  Staffordshire  Watei'  Co.  v.  Sharman,  [1896] 
2  Q.  B.  44,  cited  below). 

A  lien  on  the  goods  by  the  defendant  is  a  good  answer,  unless  the 
amount  was  tendered,  or  the  plaintiff  was  ready  and  willing  to  pay, 
and  tender  was  excused.  So  the  action  failed  where  a  pledgee  had 
sub-pledged  to  the  defendant,  and  the  debt  remained  unpaid  {Donald 
v.  Suckling,  1866,  L.  R.  1  Q.  B.  585).  A  wrongful  assertion  by  the 
pledgee  that  the  pledge  was  a  sale  does  not  excuse  a  tender  of  the 
amount  due  {Yungmann  v.  Briernmn,  1893,  67  L.  T.  642).  If  the  only 
defence  is  a  lien,  liberty  may  be  obtained  by  the  plaintiff  to  pay  a  sum 
into  Court  to  cover  the  whole  amount  claimed  {Gebriider  Ndf  v.  Ploton, 
1890,  25  Q.  B.  D.  13),  together  with  interest  and  costs,  if  so  ordered, 
and  a  summary  order  for  delivery  to  him  of  the  property  (Order  50, 
r.  8). 

Title-deeds  belong  to  the  legal  owner  of  the  land  to  which  they 
relate,  unless  something  has  occurred  to  sever  the  property  in  the  land 
from  that  in  the  deeds  (see  Lord  Buckhnrsi's  Case,  1  Co.  Eep.  2a,  and  a 
table  of  rules  showing  who  is  entitled  to  the  custody  of  the  deeds  in 
Hood  and  Challis'  Conveyancing  Acts,  6th  ed.,  p.  51 ;  see  also  Deposit). 
A  tenant  for  life  may  sue  for  them  in  detinue  {I.e.  Allwood  v.  Heywood, 
1863,  1  H.  &  C.  745 ;  Leathes  v.  Leathes,  1877,  5  Ch.  D.  221).  He  cannot 
bar  the  reversioner's  right  to  them  after  his  death  {Easton  v.  London, 
1863,  33  L.  J.  Ex.  34).  The  owner  of  part  of  the  lands  cannot  claim  the 
i\ee^^  {Wright  v.  Rohotham.,  1886,  33  Ch.  D.  106,  in  this  case  they  were 
ordered  to  be  deposited  in  Court),  and  no  one  of  several  owners  in 
common  of  the  land  who  happens  to  have  the  deeds  can  be  sued  for 
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them  (see  the  last  case  and  the  next).  An  equitable  owner  cannot  sue 
the  legal  owner,  e.g.  his  trustee  {Foster  v.  Crabh,  1852,  12  C.  B.  136,  379) 
or  mortgagee  after  tender  of  the  sum  due  {Bank  of  Neiv  South  Wales  v. 
O'Connor,  1889,  14  App.  Cas.  273),  for  the  deed. 

The  right  to  the  title-deeds  may  be  separated  from  the  title  to  the 
land,  e.g.  by  a  sale  or  gift  by  an  owner  in  fee  (see  notes  to  Lord  B^i.ck- 
hurst's  Case,  supra).  So  if  a  policy  of  insurance  is  given  away  without 
an  assignment  in  writing  of  the  policy  moneys  {Bummens  v.  Hare,  1876, 
1  Ex.  D.  169),  or  a  bond  without  an  assignment  of  the  money  seciired 
{Barton  v.  Garner,  1858,  3  H.  &  N.  387),  the  representative  of  the  donor 
cannot  recover  it. 

The  possessor  of  land  is  entitled,  as  against  the  finder  of  chattels 
found  buried  in  it,  to  the  chattels  {South  Staffordshire  Water  Co.  \. 
Sharman,  [1896]  2  Q.  B.  44,  a  ring;  Mtvcs  v.  Brigg  Gas  Co.,  1886,  33  Ch. 

D.  562,  a  pre-historic  boat),  but  not  to  chattels  dropped  in  a  public  place, 
e.g.  a  shop  {Bridges  y.  Hawkesworth,  1851,  21  L.  J.  Q.  B.  75).  See  further. 
Conversion,  Action  of;  and  Possession. 

Letters  may  be  sued  for  by  the  person  to  whom  they  were  written 
and  sent  {Oliver\.  Oliver,  1861, 11  C.  B.  N.  S.  139  [cp.  Thurston  v.  Charles, 
1905,  21  T.  L.  E.  659,  where  special  damages  were  claimed  and  recovered]); 
so  may  goods,  which  have  been  distrained,  after  tender  of  the  amount 
due  {Lonng  v.  Warhurton,  1858,  El.  B.  &  E.  507),  and  before  they  are 
impounded  {Singleton  v.  Williamson,  1862,  7  H.  &  N.  747). 

Where  owners  in  common  have  made  a  joint  deposit  of  the  goods, 
they  cannot  be  recovered  from  the  depositee  until  a  demand  by,  or  on 
behalf  of,  all  has  been  made  {Atwood  v.  Ernest,  1853,  13  C.  B.  881 ; 
Harper  v.  Godsell,  1870,  L.  K.  5  Q.  B.  422).  A  joint-tenant  cannot 
maintain  the  action  against  his  co-tenant  (I.e.,  at  p.  423). 

A  bailee  cannot  set  up  a  jus  tertii  to  the  goods  against  the  plaintiff, 
even  where  the  latter  has  directed  him  to  deliver  to  the  third  person 
{Castellain  v.  Thompson,  1862,  7  L.  T.  424),  except  by  showing  that  he  is 
defending  the  action  on  behalf  of,  and  by  authority  of,  the  third  person 
{Rogers  v.  Lamhert,  [1891]  1  Q.  B.  318  [Glemvood  Lumber  Co.  v.  Phillips, 
[1904]  A.  C.  405,  410]). 

As  to  stolen  goods  and  goods  sold  in  market  overt,  see  Sale  and 
Market  Overt  ;  and  also  Bullen  and  Leake,  6th  ed.,  348. 

2.  The  Defendant's  Possession. — The  action  will  not  lie  against  a  sole 
defendant  who  has  done  nothing  more  than  direct  a  third  person  in 
possession  of  the  goods  not  to  deliver  them  to  the  plaintiff  {Latter  v. 

White,  1872,  L.  K.  5  H.  L.  578).  It  is  no  defence  that  the  defendant 
wrongfully  sold  the  goods  {Jones  v.  Bowie,  1841,  9  Mee.  &  W,  19  ;  60 

E.  E.  652),  or  lost  them,  unless  circumstances  are  alleged  which  exonerate 
him  from  liability  for  loss  {Beeve  v.  Palmer,  1858,  5  C.  B.  N.  S.  91),  even 
though  the  sale  or  loss  were  before  demand,  and  before  the  plaintiff's 
title  accrued  (see  Bristol,  etc.,  Bank  v.  Midland  Bly.  Co.,  [1891]  2  Q.  B. 
653).  In  Crossfield  v.  Such,  1853,  8  Ex.  Eep.  825),  however,  it  was  held 
that  an  administrator  could  not  recover  goods  of  the  intestate  which  the 
defendant  had  parted  with  before  the  grant  of  letters  of  administration. 

3.  Detention  against  the  Plaintiff's  Wish;  Demand. — The  usual  evidence 
of  adverse  detention  is  that  the  defendant,  having,  or  having  had,  the 
goods,  refused  to  deliver  them  up  on  demand  {Jones  v.  Dowle,  1841, 
9  Mee.  &  W.  19  ;  60  E.  E.  652  ;  Miller  v.  Dale,  [1891]  1  Q.  B.  468),  and 
a  refusal  to  deliver  is  part  of  the  cause  of  action  {I.e. ;  Inre  Tidd,  [1893] 
3  Ch.  154). 
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A  tender  to  the  plaintiff  after  the  demand  relied  on  is  a  good  defence 
{Clements  v.  Flight,  1846,  16  Mee.  &  W.  42;  73  R  E.  421),  but  not  if 
delivery  was  offered  only  subject  to  conditions  which  the  defendant  was 
not  entitled  to  make,  e.g.  that  a  receipt  should  be  given  {Bamet  v.  Crystal 
Palace  Co.,  1861,  2  F.  &  E.  443 ;  4  L.  T.  403 ;  cp.  Du  Farquiery.  Cadbury, 
[1903]  1  K.  B.  104,  108). 

Where  the  goods  had  been  delivered  under  a  magistrate's  order  (see 
Detention  of  Goods)  by  the  owner,  he  was  held  to  be  entitled  to 
recover  damages  for  their  detention  by  action  {Midland  Ely.  Co.  v. 
Martin,  [1893]  2  Q.  B.  172). 

4.  Delivery  after  Action  hroiight. — This  is  a  defence  to  the  action, 
except  as  far  as  damages  for  the  detention  are  sought  {Crossfield  v.  Such, 
1852,  8  Ex.  liep.  159;  Leader  v.  Rhys,  1861,  10  C.  B.  N.  S.  369).  The 
Court  will  stay  the  action  on  such  delivery  and  payment  of  costs  if  no 
special  damages  for  detention  are  claimed,  and,  if  the  plaintiff  insists  on 
going  on,  he  will  proceed  at  his  own  risk  as  to  costs  (Chitty's  Archhold's 
Fractice,  14th  ed.,  p.  367 ;  Hoi't  v.  L.  &  N.-  W.  Ely.  Co.,  1879,  4  Ex.  D., 
at  p.  195 ;  Ellis  v.  Naunson,  1876,  35  L,  T.  585  ;  Lyons  v.  Keller,  1864, 
15  Ir.  E.  C.  L.  App.  1).  As  to  cases  where  the  defendant  claims  a  lien, 
see  above,  1. 

5.  Damages. — The  damages  are  the  value  of  the  goods,  unless  they 
have  been  returned  before  the  trial  (see  above,  4) ;  and,  in  any  event, 
nominal  damages  for  the  detention,  or  substantial  damages  if  such  have 
l)een  incurred  and  are  claimed.  Under  the  last  head  the  loss  by  fall  in 
value  of  stock  or  goods  between  the  dates  of  demand  and  refusal  and  the 
date  of  actual  delivery  may  be  given  {Williams  v.  Archer,  1847,  5  C.  B. 
318  ;  75  E.  E.  738  ;  [cp.  Mich<id  v.  Hart,  1901,  2  K.  B.  867 ;  s.  c,  [1902] 

1  K.  B.  482]).  The  damages  are  not  limited  to  the  loss  already  incurred 
at  the  issue  of  the  writ  (see  Serrao  v.  Noel,  1885,  15  Q.  B.  D.  549,  and 
Order  36,  r.  58).  [An  injunction,  e.g.  to  prevent  more  photographs  being 
produced  from  a  negative,  may  be  clauned  as  well  as  detinue  {Mayall  v, 
Highey,  1862,  31  L.  J.  Ex.  329).  And  special  damage  may  be  claimed 
with  detinue,  e.g.  for  publishing  the  contents  of  a  letter  {Thurston  v. 
Chxirles,  1905,  21  T.  L.  E.  659).] 

An  interlocutory  order  obtained  by  the  plaintiff  in  the  action  to 
restrain  the  defendant  from  selling  the  goods  does  not  prevent  the 
plaintiff  recovering  damages  for  loss  due  to  a  subsequent  fall  in  value, 
since  his  loss  is  due  to  the  defendant's  wrongful  refusal  to  deliver  the 
goods  {WUlianis  v.  Feci  River  Co.,  1887,  55  L  T.  689;  see  Fcnivian 
Guano  Co.  v.  Dreyfus,  [1892]  App.  Cas.  166);  but  the  delivery  of  the 
goods  to  a  receiver  appointed  by  the  Court  does  (I.e.).  And  if  the  action 
is  stayed  by  consent  upon  delivery,  damages  for  the  detention  cannot 
afterwards  be  claimed  {Serrao  v.  Noel,  1885,  15  Q.  B.  D,  549). 

The  value  of  the  articles  claimed  should  be  proved  and  assessed 
separately,  because  some  only  may  be  delivered  under  the  judgment 
{Anderson  w.  Fassvuin,  1835,  7  Car.  «&  V.  193;  Fawley  v.  Holly,  1773, 

2  Black.  W.  853 ;  Samlfm-d  v.  Alcock,  1842,  10  Mee.  &  W.  689).  In  the 
last  case  the  judgment  was  awarded  by  the  judge  so  as  to  distribute  the 
sum  assessed. 

6.  The  Statute  of  Limitations  (21  Jac.  I.  c.  16)  runs  from  the  demand 
(or  refusal  to  deliver)  {Miller  v.  Dale,  [1891]  1  Q.  B.  468 ;  Spachnan  v. 
Foster,  1883,  11  Q.  B.  D.  99  ;  Wilkinson  v.  Verity,  1871,  L.  E.  6  C.  P. 
206).  [It  is  important  to  observe  that  in  cases  of  bailment  and  subse- 
quent conversion  the  owner  may  elect  to  sue  in  respect  of  a  later 
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demand  and  refusal,  and  the  period  of  limitation  will  begin  from  such 
later  date  (Bullen  and  Leake,  6th  ed.,  848  ;  cp.  Tidd  v.  Overdl,  [1893] 
3  Ch.  154).] 

7.  The  usual  judgment  is  for  the  delivery  of  the  goods,  or  if  they  be 
not  delivered,  for  their  value  as  assessed,  and  damages  for  the  deten- 
tion {Crossfield  v.  Stich,  1852,  8  Ex.  Eep.  159 ;  Chitty's  Forms,  12th  ed., 
p.  377). 

It  is  a  bar  to  a  further  action  for  the  goods  {Chilton  v.  Carrington, 
1855,  16  C.  B.  206  ;  see  Serrao  v.  Noel,  cited  above,  5),  either  against  the 
same  defendant  or  a  joint  tort  feasor  with  him  {Brinsmead  v.  Harrison, 
1871,  L.  E,  6  C.  P.  584 ;  7  C.  P.  547),  but  it  does  not  pass  the  property  in 
the  goods  to  the  defendant  until  the  alternative  judgment  for  the  value 
has  been  satisfied  {In  re  Scarth,  1874,  L.  E.  10  Ch.  234;  Ux  parte  Brake, 
1877,  5  Ch.  D.  866).  A  magistrate's  order  for  delivery  is  no  bar  to  the 
action  for  damages  for  detention  {Midland  Rly.  v.  Martin,  [1893] 
2  Q.  B.  172). 

Specific  delivery  may  be  ordered  in  the  alternative  instead  of  the 
judgment,  and  enforced  by  a  writ  of  delivery  (Order  48,  r.  1,  following 
sec.  78  of  the  Common  Law  Procedure  Act,  1854).  The  order  may  be 
appealed  against  {Chilton  v.  Carrington,  1855,  15  C.  B.  730).  [It  may  be 
made  although  the  value  has  not  been  assessed  (see  per  Collins,  M.E.,  in 
Hymas  v.  Ogden,  [1905]  1  K.  B.,  at  p.  250).]  It  may  be  made  in  the 
County  Court  {Winfield  v.  Boothroyd,  1886,  54  L.  T.  574;  Hymas  v. 
Ogden,  supra).  In  equity,  delivery  of  property  having  a  pretittm  affec- 
tionis  could  always  be  obtained  {Pusey  v,  Pusey,  1684,  1  Vern.  273  ; 
23E.  E.  465;  Duke  of  Somerset  v.  Cookson,  1735,  3  P.  Wms.  389;  24 
E.  E.  1114;  and  Notes  in  1  White  and  Tudor's  L.  C.  to  these  cases),  but 
not  where  damages  would  be  an  adequate  remedy,  e.g.  where  the  plaintiff 
and  defendant  had  agreed  on  the  price  of  a  picture  {Bowling  v.  Betjcmann, 
1861,  2  John.  &  H.  544;  70  E.  E.  1175). 

Separate  writs  of  execution  may  be  issued  for  delivery  and  for  the 
damages  (Order  48,  rr.  1,  2). 

For  the  purposes  of  costs,  the  sum  recovered  is  the  value,  plus  the 
special  damages  (if  any)  {Leader  v.  Rhys,  1861,  10  C.  B.  N.  S.  369  ;  Banhy 
V.  Lamh,  1861,  31  L.  J.  C.  P.  17),  and  the  action  is  "  founded  on  tort " 
{I.e.  Bryant  v.  Herbert,  1877,  3  C.  P.  D.  389 ;  Bu  Parquier  v.  Cadhury, 
[1903],  1  K.  B.  104). 

De  ventre  inspiciendO. — A  writ  which  lay  where  a  woman 
after  the  death  of  her  husband  pretended  to  be  with  child  to  the  dis- 
herison of  the  heir.  It  was  addressed  to  the  sheriff,  and  ordered  him  to 
take  with  him  twelve  knights  and  twelve  matrons,  and  to  cause  the 
woman  to  be  examined  in  the  presence  of  himself  and  the  knights.  If 
the  matrons  declared  that  the  woman  was  with  child  she  was  kept  in 
safe  custody  until  delivery.  If  within  forty  weeks  after  the  death  of 
her  husband  she  had  no  child  she  was  punished  by  fine  and  imprison- 
ment. If  she  had  a  child  within  the  forty  weeks,  such  child  was 
admitted  to  the  inheritance,  unless  the  next  heir  could  show  that  the 
child  was  begotten  by  another  man.  It  is  clear  from  Bracton  (ed.  1569, 
p,  69a)  that  in  the  time  of  Henry  iii.  a  writ  was  used  which  differed 
considerably  in  form  from  that  contained  in  the  Registrum  Omnium 
Brevium,  1595.  See  also  Willoughhys  Case,  1597,  Cro.  Eliz.  566 ;  and 
Theaker's  Case,  1626,  Cro.  Jac.  686. 
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Deviation. — This  is  a  technical  term  in  commercial  law, 
meaning  the  departure  of  a  ship  from  the  course  of  navigation  which 
is  either  usual  and  proper,  or  one  expressly  agreed  to  be  followed  on 
the  voyage,  with  reference  to  which  the  contract  is  made.  The  con- 
tracts under  which  deviation  can  take  place  are  those  of  hottoviryr 
affreightment,  and  marine  insurance. 

I.  With  regard  to  hottomrjj,  it  is  only  necessary  to  say  here  that  a 
bottomry  bond,  which  has  been  given  by  a  shipowner  or  master  upon 
the  security  of  ship  or  cargo,  or  both,  in  order  to  enable  a  ship  to 
complete  a  particular  voyage,  becomes  void  at  once  on  the  ship  deviat- 
ing from  the  proper  course  for  that  voyage  without  a  justifiable  cause 
or  necessity  (ZoTiifoTi  and  Midland  Bank  v.  Niclson,  1895,  1  Com.  Gas. 
18 ;  and  see  Bottomry,  Vol.  II.  p.  374). 

II.  In  contracts  of  affreightment  it  is  an  implied  condition  on  the 
part  of  the  shipowner  that  the  ship  shall  prosecute  her  voyage  with 
reasonable  dispatch  and  without  unnecessary  deviation  (Scaravuinga  v, 
Stamp,  1879,  4  C.  P-I>.  316,  and  5  ibuL  295;  Zeduc  v.  Ward,  1888,  20 
Q.  B.  I).  475 ;  and  see  Affueightment,  Vol.  I.  p.  270). 

The  proper  course  of  the  voyage  (to  depart  from  or  delay  on  which 
is  a  deviation)  may  be  either  fixed  by  express  terms  (which  can  hardly 
ever  be  done)  or  left  to  custom  and  seamanship  to  determine.  Subject 
to  these,  the  ship's  course  should  be  "  the  ordinary  sea  track  from  one 
port  to  another"  (Lord  Esher,  M.K.,  Leffvc  v.  Ward,  above,  481),  or 
that  which  is  the  most  direct  safe  course  to  her  destination  (Carver, 
285).  Where  the  destination  is  a  number  of  places,  they  must  be 
visited  in  the  order  in  which  they  are  named  in  the  contract,  unless 
there  is  a  recognised  custom  in  the  particular  trade  to  the  contrary 
which  is  compatible  with  the  terms  of  the  contract.  If  the  various 
places  are  only  described  generally,  e.g.  ports  in  a  particular  area,  they 
must  be  visited  in  their  geographical  order,  in  the  absence  of  any  such 
custom  as  that  described  above  to  the  contrary. 

Deviation  under  a  contract  of  affreiglitment  may  be  justified  either 
by  express  permission  in  the  contract  or  by  necessity.  In  the  former 
case  this  may  be  by  a  clause  giving  liberty  to  the  ship  "  to  call  at  any 
port  in  any  order,"  or  "to  deviate  for  the  purpose  of  saving  life  or 
property."  Such  a  clause  does  not  justify  a  sliip  in  leaving  the  direct 
course  between  her  ports  of  loading  and  discharge,  and  putting  into 
another  port  twelve  hundred  miles  oH'  that  course,  for  the  "  ports " 
must  be  ports  wliich  will  l>e  passed  on  the  named  voyage  (Lord  Esher, 
Lcdac  V.  Ward,  above,  482),  and  if  the  words,  "in  any  order"  after 
"ports"  are  not  added,  the  ship  must  visit  the  ports  in  their  geo- 
graphical order  (ibid.) :  for  "  the  liljerty  of  deviation  must  be  one  con- 
sistent with  the  main  object  of  the  contract — a  liberty  only  to  proceed 
to  and  stay  at  the  ports  which  are  in  the  course  of  tlie  voyage"  (Lord 
Herschell,  Gh/nn  v.  Man/etsan,  [1893]  A.  C.  351 ;  consult  also  Caffn  v. 
AldHdgc,  [1895]  2  Q.  B.  366;  and  Barnes,  J.,  The  Dunbeth,  [1897]  V. 
133).  A  liberty  to  "  call  at  any  \m'ts  in  any  rotation  "  does  not  justify 
a  deviation  from  the  ordinary  track  ( White  v.  Granada  S.  S.  Co.,  1896, 
13  T.  L.  K.  1).  An  intermediate  voyage  l)efore  the  voyage  prescribed 
from  a  foreign  port  is  not  a  deviation  under  the  words  "  first  staying  at 
any  ports  in  any  order  in  Mediterranean,  etc.,  in  any  order  or  rotation, 
and  whether  in  or  out  of  the  customary  or  advertised  routes,  without 
being  deemed  a  deviation "  {Evana  v.  CuiMrd,  1902,  18  T.  L.  li.  374). 
Where  by  the  contract  cargo  was  put  on  board  a  ship  destined  to 
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London,  with  liberty  to  call  in  any  order  at  any  ports  whatever,  and 
to  tranship  and  reship  cargo,  and  the  destination  of  the  ship  was 
changed  from  London  to  Cardiff,  and  the  cargo  was  transhipped  and 
so  brought  to  its  destination,  it  was  held  that  this  was  within  the 
contract  {Haji  AH  Akhar  v.  Anglo-Arab,  and  Pers.  S.  S.  Co.,  1906, 11  C.  C. 
219).  In  the  second  case,  viz.  deviation  from  necessity,  the  general 
rule  has  been  thus  stated :  "  The  voyage  being  fixed  by  the  contract  of 
affreightment,  it  is  the  duty  of  the  master  to  proceed  to  the  port  of 
delivery  without  delay  and  without  any  unnecessary  departure  from 
the  direct  or  usual  course.  Circumstances  may  arise  which  render  it 
necessary  to  depart  from  this  usual  course ;  and  tempestuous  weather 
injuring  the  ship  and  rendering  it  necessary  to  put  into  a  port  of  repair 
is  one  of  those  circumstances.  When  a  ship  is  thus  injured,  it  is  the 
duty  of  the  master  to  do  the  best  he  can  for  all  concerned;  but  his 
primary  duty  being  to  complete  the  voyage  with  as  little  delay  as 
possible,  his  first  care  ought  to  be  to  get  his  ship  repaired  as  soon 
as  possible,  and  to  resume  his  voyage  as  quickly  as  he  can.  By 
'  possible '  and  '  necessary '  is  meant  reasonably  possible  and  reasonably 
necessary;  and  in  considering  what  these  are  every  material  circum- 
stance must  be  taken  into  account,  e.g.  danger,  distance,  accommodation, 
expense,  time,  and  so  forth  "  (Lindley,  L.J.,  Phelps  v.  Hill,  [1891]  1  Q.  B. 
605,  610;  and  see  the  judgment  of  Lopes,  L.J.,  ibid.  613). 

Deviations  are  thus  justified,  which  are  made — (1)  in  order  to  avoid 
danger  to  the  adventure,  e.g.  capture  by  hostile  cruisers  in  time  of  war 
{The  Teutonia,  1871,  L.  E.  3  Ad.  &  Ec.  394,  and  4  P.  C.  171),  though 
not  to  avoid  what  is  only  a  temporary  impediment  or  danger  (Carver, 
290),  especially  where  the  contract  excepted  restraint  of  princes  and 
allowed  the  master,  if  he  considered  entering  or  discharging  in  the  named 
port  to  be  unsafe  by  reason  of  war,  to  land  the  goods  at  the  nearest  safe 
and  convenient  port  {Nobel  v.  Jenkins,  1896,  8  Asp.  181);  (2)  to  avoid  a 
danger  peculiar  to  either  ship  or  cargo,  e.g.  ship  owned  by  belligerents 
and  cargo  by  neutrals  in  time  of  war  {The  Teutonia,  above),  or  cargo 
deteriorating  on  the  voyage  owing  to  the  ship's  stranding  while  leaving 
the  port  of  loading  and  straining  her  waterways  and  deck  {The  Bona, 
1884,  5  Asp.  259),  provided  in  this  case  that  the  delay  or  deviation  is 
made  not  only  for  the  sake  of  the  particular  interest,  but  also  for  that 
of  the  whole  adventure  {Notara  v.  Henderson,  1872,  L.  E.  7  Q.  B.  225, 
237,  Willes,  J.) ;  (3)  in  order  to  save  life  on  board  another  vessel  in 
distress,  or  to  communicate  with  a  vessel  in  distress  {Scaramanga  v. 
Stamp,  1880,  5  C.  P.  D.  295);  (4)  in  order  to  save  property  "if  the 
preservation  of  life  can  only  be  effected  through  the  concurrent  saving 
of  property,  and  the  bond  fide  purpose  of  saving  life  forms  a  part  of  the 
motive  which  leads  to  the  deviation ;  for  the  privilege  will  not  be  lost 
by  reason  of  the  purpose  of  saving  property  having  formed  a  second 
motive  for  deviating.  But  a  deviation  for  the  purpose  of  saving 
property  is  not  thus  privileged,  but  entails  all  the  usual  consequences 
of  deviation.  If,  therefore,  the  lives  of  persons  on  board  a  disabled 
ship  can  be  saved  without  saving  the  ship,  as  by  taking  them  off, 
deviation  for  the  purpose  of  saving  the  ship  will  carry  with  it  all  the 
consequences  of  an  unauthorised  deviation"  (Cockburn,  C.  J.,  Scara- 
manga V.  Stamp,  above,  304).  Deviation  may  also  be  limited  to  saving 
life  or  property,  but  not  to  call  at  any  port  before  landing  cargo,  except 
in  case  oi  force  majeure  {Yrazu  v.  Astral  Ship.  Co.,  1904,  9  C.  C.  100, 
live  stock  cargo ;  Carver,  286«).      The  shipowner,  however,  may  (and 
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often  does)  stipulate  by  his  contract  for  the  right  "  to  tow  and  assist 
vessels  in  all  situations ; "  but  to  be  covered  by  this  clause  it  seems  that 
the  deviation  must  at  the  time  be  apparently  consistent  with  the  main 
purpose  of  the  voyage  {Stuart  v.  British  and  African  S.  N.  Co.,  1875,  32 
L.  T.  257 ;  Potter  v.  Burrell,  [1897]  1  Q.  B.  97 ;  Carver,  292a). 

If,  however,  the  deviation  is  not  justified  (as  not  being  necessary 
except  for  a  default  of  the  shipowner,  Taylor  v.  G.  N.  Rhj.  Co.,  1866, 
L.  K.  1  C.  P.  385),  the  shipowner  is  liable  for  any  loss  or  damage  to  the 
goods  occurring  during  the  time  that  the  ship  is  off  her  course,  and 
attributable  to  the  deviation,  though  actually  caused  by  a  peril  excepted 
in  the  contract  of  sea  carriage  {Ellis  v.  Turner,  1800,  8  T.  R  531 ;  5  R  R. 
441 ;  and  see  Davis  v.  Garrett,  1830,  6  Bing.  716 ;  31  R  R.  524 ;  so  Balian 
V.  Joly,  1890,  6  T.  L  R  345 ;  Thorlei/  v.  Orelin  S.S.  Co.,  [1907]  1  K.  B.  243; 
affirmed  on  appeal,  23  T.  L.  R  338;  Phelps  v.  Hill,  [1891]  1  Q.  B.  605). 
In  Davis  v.  Garrett,  above,  Tindal,  C.J.,  said,  in  answer  to  the  objection 
that  the  deviation  and  the  loss  were  unconnected :  "  If  a  loss  has  actually 
happened  whilst  the  wrong-doer's  wrongful  act  was  in  operation  and 
force,  and  which  is  attributable  to  his  wrongful  act,  he  cannot  set  up  as 
an  answer  to  the  action  the  bare  possibility  of  a  loss  if  his  wrongful 
act  had  never  been  done.  It  might  admit  of  a  different  construction  if 
he  could  show  not  only  that  the  same  loss  niiffht  have  happened,  but  that 
it  must  have  happened  if  the  act  complained  of  had  not  been  done  "  (at 
p.  724). 

This  reasoning  will  equally  make  the  shipowner  liable  for  loss 
happening  after  the  deviation  is  over;  and  this  view  is  strengthened 
by  the  fact  that  by  insurance  law,  if  the  ship  deviates  from  her  course, 
the  assured  loses  his  protection  under  the  policy  whether  the  loss  be 
during  or  after  the  deviation  (Carver,  287,  288). 

III.  In  jwlicics  of  marine  insurance  deviation  means  the  same  thing 
as  in  contracts  of  afireightment,  namely,  either  (1)  unreasonable  delay  in 
prosecuting  the  voyage  insured,  or  (2)  an  unnecessary  departure  from 
the  proper  course  to  be  followed  on  that  voyage.  In  either  case  the 
underwriter  is  entitled  to  be  discharged  from  liis  contract  from  the 
moment  that  the  deviation  is  actually  entered  upon  (Marine  Insurance 
Act,  1906,  ss.  48,  46). 

As  regards  the  first,  any  delay,  whether  in  the  port  of  sailing  after 
the  policy  has  attached  or  on  the  voyage,  which  is  not  bond  fide  incurred 
with  a  view  to  promote  and  carry  out  the  main  object  of  the  voyage 
insured,  is  a  deviation,  although  a  delay  may  be  very  considerable 
without  being  unreasonable,  for  its  reasonableness  depends  on  the  cir- 
cumstances of  the  particular  case  (Arnould,  412,  413,  415,  cxihx^  Palmer 
v.  Marshall,  1832,  8  Bing.  79,  317 ;  34  B.  R  628 ;  Grant  v.  King,  1802, 
4  Esp.  175 ;  6  R  li  849 ;  and  other  cases). 

As  regards  the  second,  it  is  a  deviation  if  the  course  of  the  insured 
voyage  is  specifically  designated  by  tlie  policy,  and  that  course  is  departed 
from,  even  though  the  ordinary  usage  allows  of  putting  into  other  ports 
than  those  mentioned  in  the  policy,  and  the  premium  would  be  the  same 
{Marine  Insurance  Act,  1906,  s.  46  (2) ;  Elliot  v.  Wilson,  1776, 4  Bro.  P.  C. 
470 ;  2  E.  R  320) ;  or  if  the  course  of  the  voyage  is  not  specifically 
designated  by  the  policy,  but  the  usual  and  customary  course  is  departed 
from  (Marine  Insurance  Act,  1906,  s.  46 ;  Cormack  v.  Gladstone,  1809, 
11  East,  347;  10  K.  11.  518);  or  if  the  course  of  the  voyage  is  not  pre- 
scribed by  the  policy  or  by  custom,  but  the  course  which  would  be  taken 
by  a  prudent  master  navigating  the  ship  in  a  seamanlike  manner  is 
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departed  from  with  the  privity  of  the  assured  (Middlewood  v.  Blakes, 
1797,  7  T.  K.  162;  4  E.  R.  405);  but  if  the  assured  is  ignorant  of  the 
master's  conduct,  whether  it  amounts  to  barratry  or  not,  in  such  a  case 
the  underwriter  is  liable  {Phyn  v.  Boy.  Ex.  A.  Co.,  1798,  7  T.  E.  505 ; 
4  E.  E.  508  ;  Earle  v.  Boivcroft,  1866,  S'East,  126  ;  9  E.  E.  385 ;  and  see 
Barratry,  Vol.  II.  p.  126). 

Where  several  ports  of  discharge  are  specified  by  the  policy,  it  is 
no  deviation  if  the  ship  visits  only  some  and  not  all  of  them;  but 
in  such  a  case,  if  she  proceeds  to  more  than  one,  she  must  visit 
them  in  the  order  in  which  they  stand  in  the  policy  {Marsden  v. 
Bcid,  1803,  3  East,  572;  Marine  Insurance  Act,  1906,  s.  47  (1)), 
unless  there  is  a  sufficient  cause  or  a  usage  not  inconsistent  with  the 
terms  of  the  policy  justifying  her  in  departing  from  that  order  (Gairdner 
V.  Senhouse,  1810,  3  Taun.  16;  12  E.  E.  573;  Beatson  v.  Howorth,  1796, 
6  T.  E.  531 ;  3  E.  E.  258).  If  the  policy  is  "  to  ports  of  discharge " 
within  a  given  area  which  are  not  named,  the  ship  must  visit  them, 
or  such  of  them  as  she  goes  to,  in  their  geographical  order,  or  it  will  be 
a  deviation,  unless  there  is  a  usage  or  sufficient  cause  justifying  her 
in  departing  from  that  order  (C'lason  v.  Siminonds,  1741,  6  T.  E.  533 ; 
3  E.  E.  260;  Gairdner  v.  Senliouse,  above;  Mar.  Ins.  Act,  1906, 
8.  47  (2)). 

As  deviation  is  a  breach  of  the  implied  condition  or  warranty  on  the 
part  of  the  assured,  it  is  immaterial  whether  the  loss  for  which  he  claims 
compensation  from  the  underwriter  is  or  is  not  connected  with  the 
deviation,  and  whether  it  happens  during  the  deviation,  or  whether  the 
ship  has  regained  the  proper  course  before  the  loss  happens  {Thompson 
v.  Hopper,  1856,  6  El.  &  Bl.  948,  Lord  Campbell ;  Arnould,  377).  But 
a  deviation  does  not  avoid  the  policy  ab  initio,  as  a  breach  of  the  war- 
ranty of  seaworthiness  does,  and  the  underwriter  remains  liable  under 
the  policy  for  any  loss  which  has  happened  prior  to  the  deviation,  and 
it  is  a  question  of  fact  what  losses  are  or  are  not  subsequent  to  the  devia- 
tion {Green  v.  Young,  1702,  2  Salk.  444;  Hare  v.  Travis,  1827,  7  Barn.  & 
Cress.  14 ;  31  E.  E.  139).  The  underwriter  may  also  waive  his  right  to 
put  an  end  to  the  contract  by  showing  that  he  acquiesces  in  the  devia- 
tion, whether  by  express  terms  or  by  inference  from  his  conduct  (  Weir 
V.  Aberdeen,  1819,  2  Barn.  &  Aid.  320 ;  20  E.  E.  450 ;  Quebec  M.  I.  Co.  v. 
Co'tmn.  Bank  of  Canada,  1870,  L.  E.  3  P.  C.  234).  Notice  of  an  intended 
deviation  (no  liberty  to  deviate  being  given  by  the  policy)  will  not  pre- 
clude the  underwriter  from  objecting  to  it,  nor  will  a  waiver  of  a  prior 
deviation  be  implied  (Arnould,  379,  citing  Bedman  v.  London,  1813, 
3  Camp.  503).  It  is  important  to  remember  that  the  mere  intention 
to  deviate  is  immaterial,  and  unless  that  intention  is  put  in  force  the 
policy  is  good  (see  Kingston  v.  Phelps,  1795,  7  T.  E.  165 ;  Mar.  Ins.  Act, 
1906,  s.  47 ;  Arnould,  378).  This  is  the  essential  difference  between  a 
deviation  and  a  change  of  voyage,  for  in  the  latter  case  the  underwriter 
is  discharged  from  his  contract  by  evidence  of  an  intention  having  been 
formed  by  the  assured  to  alter  the  voyage  (Arnould,  380-382). 

Deviation  from  the  course  or  delay  on  the  voyage  contemplated  by 
the  policy  is  excused  or  justified  in  the  following  cases  : — {a)  By  special 
terms  in  the  policy,  e.g.  "  deviation  at  a  premium  to  be  arranged " 
{Hyderabad  &  Deccan  Co.  v.  Willoughby,  [1899]  2  Q.  B.  530),  but  these 
words  have  no  effect  if  the  ship  never  sails  on  the  voyage  insured 
{Simon  Israel  &  Co.  v.  Sedgwick,  [1893]  1  Q.  B.  303  ;  Maritime  I.  C.  v. 
Stearns,  1901,  6  C.  C.  182);  liberty  to  "call"  or  "touch,"  or  "touch  and 
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stay,"  or  "  trade  "  (Arnould,  398  ff.).  With  regard  to  this  there  are 
three  general  rules  established  by  the  decisions,  namely,  (1)  the  port 
visited  under  such  a  liberty  must  be  within  the  contemplated  course  of 
the  voyage  {Hogg  v.  Horner,  1797,  Park,  7th  ed.,  444;  Lavabre  v.  Wilson, 
1779,  1  Doug.  284 ;  Eule  6  of  Schedule,  Mar.  Ins.  Act,  1906),  unless  the 
wording  of  the  policy  allows  full  effect  to  be  given  to  the  words,  when 
even  intermediate  voyages  may  be  justified  (Arnould,  400-402,  quoting 
the  cases);  (2)  if  the  port  visited  is  within  the  terms  of  the  policy,  the 
purpose  of  the  visit  must  be  connected  with  the  main  purpose  of  the 
adventure  {LaTighorn  v.  Allnutt,  1812,  4  Taun.  512 ;  13  11.  E.  663, 
Gibbs,  J.;  Mucker  v.  Allmttt,  1812,  15  East,  278;  14  R.  R.  811,  Lord 
Ellenborough ;  and  see  Hammond  v.  Reid,  1820,  4  Barn.  &  Aid.  72 ; 
22  E.  E.  629;  Solly  v.  Whitmorc,  1821,  5  Barn.  &  Aid.  45;  24  E.  E. 
274 ;  Bottomley  v.  Bovill,  1826,  5  Barn.  &  Cress.  210  ;  29  E.  E.  221, 
Arnould,  405) ;  (3)  if  the  port  be  visitable,  it  is  not  a  deviation  to 
trade  there  even  though  this  be  foreign  to  the  main  purpose  of  the 
voyage,  if  no  additional  delay  or  change  of  risk  is  caused  thereby  (Baine 
V.  Bell,  1808,  9  East,  195 ;  9  E.  E.  533 ;  and  other  cases  at  Arnould, 
407-409  ff. ;  (b)  if  the  deviation  or  delay  is  caused  by  circumstances 
beyond  the  control  of  the  shipowner  or  master,  whether  due  to  human 
or  natural  causes  {Elton  v.  Brogden,  1747,  2  Stra.  1264;  Hm-rington  v. 
Halkeld,  1778,  Park.  455) ;  (c)  if  the  deviation  or  delay  is  necessary  in 
order  to  comply  with  an  express  or  implied  warranty,  e.g.  warranty  of 
convoy  {Bond  v.  Gonztdes,  1704,  2  Salk.  445),  or  of  seaworthiness;  {d)  if 
the  deviation  or  delay  is  reasonably  necessary  for  the  safety  of  the  ship 
or  subject-matter  insured  {Gnibert  v.  Bedshaw,  1781,  Park,  454 ;  Woolfy. 
Claggett,  1800,  3  Esp.  257) ;  and  according  to  the  balance  of  authority, 
whether  the  danger  be  a  peril  insured  against  or  not  (Arnould,  435,  citing 
Scott  v.  Thompsm,  1805,  1  B.  &  P.  N.  E.  181,  contra,  aBeilly  v.  Royal 
Exchange  A.  C,  1815,  4  Camp.  246);  but  if  the  ship  was  originally 
imseaworthy  or  deficient  in  equipment  when  she  started  on  the  voyage, 
it  is  a  deviation  {Fmshair  v.  Chabert,  1821,  3  B.  &  B.  158 ;  23  E.  E.  596); 
{e)  if  the  deviation  or  delay  is  made  in  order  to  save  life  or  aid  a  ship  in 
distress  where  human  life  may  Ije  in  d&nger  {Srarawanga  y.  Stamp,  1880, 
5  C,  P.  D.  295) :  (/)  if  it  is  caused  by  l)arratry  of  master  and  crew, 
if  barratry  be  insured  against  (see  ante,  and  Rosco^o  v.  Corson,  1819, 
8  Taun.  684;  21  E.  E.  507;  Mar.  Ins.  Act,  1906.  s.  49). 

When  the  cause  excusing  or  justifying  deviation  or  delay  ceases  to 
operate,  the  ship  must  resume  and  prosecute  her  voyage  with  reasonable 
despatch;  and  she  must  return  to  her  course  by  the  most  safe  and 
direct  course,  and  not  to  the  point  where  she  left  it  {Harrington  v. 
Halkeld,  ante;  Delaney  v.  Stodd^trt,  1785,  1  T.  E.  22;  1  E.  E.  139;  and 
see  Arnould,  409).  Where  express  permission  is  given  in  the  policy  to 
delay  for  a  specified  time,  it  nmst  not  l)e  exceeded,  even  where  a  vis 
major,  e.g.  blockade,  intervenes  {Doyle  v.  Rinoell,  1832,  4  Barn.  &  Adol. 
267  ;  38  E.  E.  248). 

[AiUhoritie^. — Arnould,  Mannc  Imnrauee,  7th  ed.,  1901,  ch.  xv. ; 
Carver,  Sea  Carriage,  4th  ed.,  1905 ;  and  see  Marine  Insurance.] 

Device.— By  sec.  3  of  the  Trade  Marks  Act,  1905,  5  Edw.  vii. 
c.  15,  a  "mark"  includes  a  device,  and  any  distinctive  device  may  be 
registered  (s.  9  (5)).  A  collection  of  English  letters,  or  a  single  letter, 
could  not  under  the  Act  of  1875  be  registered  as  a  device  {Ex  parte 
Stcphem,  1876,  3  Ch.  D.  659 ;  In  re  Mitchell's  Trade  Mark,  1877,  7  Ch.  D. 
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36),  but  as  "mark"  under  the  Act  of  1905  includes  "letter,"  even  a 
single  letter,  if  distinctive,  can  be  registered.  Colour  is  now  regarded 
as  a  distinctive  element  (s.  10).  A  portrait  may  be  a  distinctive  device 
{Rowland  v.  Michell,  [1897]  1  Ch.  71;  but  cp.  Andersons  Case,  1885, 
26  Ch,  D.  409,  on  appeal  54  L.  J.  Ch.  1084).  A  combination  of  devices 
is  now  allowed  and  enables  traders  to  register  together  as  one  mark 
a  number  of  separate  trade  marks  (s.  3  (1)).  Representations  of  any 
member  of  the  Eoyal  Family  are  not  allowed,  nor  are  the  royal  arms,  or 
colourable  imitations  of  the  same,  or  British  national  flags.  If  it  is 
desired  to  have  the  arms  of  any  city,  society  or  institution,  proper  con- 
sent must  first  be  obtained.  Living  persons  may  not  be  represented 
without  their  consent,  nor  may  persons  recently  dead  without  the  con- 
sent of  their  legal  representatives.  See  Kerly  and  Underhay's  Trade 
Marks  Act,  1905 ;  and  Trade  Makks. 

Devise. — This  term  strictly  applies  to  a  testamentary  gift  of 
lands  or  real  property,  but,  as  a  matter  of  fact,  it  is  often  used  as 
equivalent  to  (the  verb)  "  bequeath  "  or  (the  noun)  "  legacy  "  in  testa- 
mentary gifts  of  personal  property  (see  Camfd.d  v.  Gilbert,  3  East,  at 
p.  521 ;  7  R  R.  892).  In  Phillies  v.  Beal,  1858,  25  Beav.  25 ;  53  E.  R. 
545,  Lord  Romilly,  M.R.,  says  at  p.  27  :  "  The  word  '  devise '  is  properly 
applicable  to  a  disposition  of  real  estate,  which  is  primd  facie  its  mean- 
ing. If  a  testator  says,  '  I  give,  devise  and  bequeath,'  the  words  '  give 
and  bequeath '  apply  to  the  personal  estate,  and  '  devise '  to  the  real 
estate.  Here  he  devises  '  everything  he  may  die  possessed  of,'  which  is 
sufficient  to  cover  real  estate."  So  also  in  an  earlier  case,  the  absence 
of  the  word  "  devise  "  in  the  testator's  "  I  give,  bequeath  and  dispose  of 
all  estate,  effects  and  property,  whatsoever  and  wheresoever  which  I 
am  now  or  shall  at  the  time  of  my  decease  be  possessed  of  or  entitled 
to,  at  law  or  in  equity,  or  over  which  I  have  any  right  or  power  of 
disposition,"  coupled  with  subsequent  expression  in  the  will  operated 
so  as  to  exclude  real  property  (Coard  v.  Holderness,  1855,  20  Beav.  147 ; 
52  E.  R.  559 ;  which  was  referred  to  in  Kirhy-Smith  v.  Parnell,  [1903] 

I  Ch.  483,  Buckley,  J.,  holding  the  view  (at  p.  496)  that  the  case  was 
decided  on  the  will  alone,  and  that  no  principle  could  be  deduced  from 
it).  The  word  "devise"  was  held  to  pass  real  property  in  Hall  v.  Hall, 
[1892]  1  Ch.  361,  a  case  in  which  a  testator  "gave,  devised  and  be- 
queathed the  furniture,  goods,  chattels  and  effects."  See  Jarman  on 
Wills,  1893  ed.,  vol.  i.  p.  692  n. ;  Theobald  on  Wills,  1905  ed.,  pp.  220 
et  seq.     See  also  Bequeath  and  Will. 

Diary. — The  question  whether  a  solicitor's  diary  is  admissible  as 
secondary  evidence  after  his  death  of  the  matters  entered  in  it,  under 
the  rule  in  Price  v.  Torrington  (see  sxij).  p.  451),  is  still  unsettled.  In 
several  cases  the  entries  have  been  admitted,  e.g.  to  prove  the  execution 
of  a  deed  by  the  solicitor's  client  {Rawlins  v.  Richards,  1860,  28  Beav. 
370 ;  54  E.  R.  408 ;  Waldy  v.  Gray,  1875,  L.  R.  20  Eq.  238),  but  in  a 
recent  case  {Hope  v.  Hope,  1893,  W.  N.  20)  the  Court  of  Appeal  expressed 
an  opinion  that  the  authorities  needed  to  be  reconsidered. 

In  order  to  make  the  entries  admissible  it  must  be  shown  that  they 
were  made  in  pursuance  of  some  duty  on  the  part  of  the  person  who 
made  them,  and  the  Court  said  they  could  not  see  what  duty  the 
solicitor  owed  to  anybody  but  himself.     In  Ex  parte  Swinbanks,  1879, 

II  Ch.  D.  525,  however,  James,  L.J.,  said  it  is  the  duty  of  a  solicitor  to 


DIE  WITHOUT  ISSUE  557 

keep  a  diary,  and  enter  therein  a  record  of  the  business  he  does  for  his 
clients.     See  further  Eoseoe's  Nisi  Prius,  17th  ed.,  p.  59. 

Dice. — Playing  at  dice  is  treated  as  an  unlawful  game  by  the  Act 
33  Hen.  viii.  c.  9 ;  and  by  Acts  of  1740,  13  Geo.  ii.  c.  19,  s.  9,  and  1744, 
18  Geo.  II.  c.  34,  all  games  with  dice,  except  backgammon  and  kindred 
games,  are  prohibited,  and  treated  as  illegal  lotteries  (see  Gaming).  At 
one  time  duties  of  customs  and  excise  were  levied  on  dice,  but  since  1876 
they  have  ceased. 

Die  by  his  own  hands.— See  Commit  Suicide,  Vol.  III. 
p.  218. 

Die  without  Children. — This  phrase  was  construed  in  In 
re  Harahleton,  Hamilton  v.  Hamhleton,  1884, \V.  N.  157,  as  signifying  "die 
without  having  had  a  child."  The  same  words  occur  in  In  re  Booth, 
Piekard  v.  Booth,  [1900]  1  Ch.  768,  and  Byrne,  J.,  in  reviewing  the 
authorities,  said :  "...  it  is  said,  on  the  one  hand,  that  the  authorities, 
so  far  as  they  point  to  any  rule  at  all,  are  in  favour  of  construing  these 
words  as  meaning  without  child  or  children  living  at  her  death.  On 
the  other  hand,  it  is  suggested  that  there  is  a  general  rule  in  favour  of 
making  an  absolute  vesting  as  soon  as  possible,  especially  when  it  is 
intended  to  enable  the  parent  to  make  some  })rovision  for  his  family." 
After  observing  that  the  context  of  the  will  in  question  did  not  help 
him,  Byrne,  J.,  gave  judgment  to  the  ettect  that  the  words  meant  "  die 
without  leaving  a  child  or  children."     See  DiK  without  Issue. 

Die  without  Issue. — By  the  Wills  Act,  1837,  which  applies 
to  wills  made  on  or  after  .January  1,  1838,  it  is  provided  (s.  29)  that  in 
any  devise  or  bequest  of  real  or  personal  estate  words  such  as  "die 
without  issue,"  or  "  die  without  leaving  issue,"  or  "  have  no  issue,"  which 
may  import  either  an  indefinite  failure  of  issue,  or  failure  of  issue  in 
the  lifetime  or  at  the  death  of  such  jierson,  "shall  l)e  construed  to  mean 
a  want  or  failure  of  issue  in  the  lifetime  or  at  the  death  of  such  person, 
and  not  an  indefinite  failure  of  issue,  unless  a  contrary  intention  shall 
appear  by  the  will,  by  reason  of  such  person  having  a  prior  estate  tail, 
or  of  a  preceding  gift  being,  without  any  implication  arising  from  such 
words,  a  limitation  of  an  estate  tail  to  such  person  or  issue,  or  otherwise : 
Provided  that  this  Act  shall  not  extend  to  cases  where  such  words  as 
aforesaid  import  if  no  issue  described  in  a  preceding  gift  shall  be  born, 
or  if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate  by  a  pre- 
ceding gift  to  such  issue."  Since  this  enactment  a  devise  to  A.  and  his 
heirs  or  to  A.  indefinitely,  with  a  limitation  over  to  take  effect  on  the 
death  of  A.  without  issue,  or  without  having  or  leaving  issue,  which 
previously  would  have  given  A.  an  estate  tail,  will  now  give  A.  an 
estate  in  fee,  with  an  executory  devise  over  in  the  event  of  his  death 
without  issue  living  at  his  death.  So  a  gift  of  personalty  to  A.  with  a 
bequest  over  to  B.  upon  the  death  of  A.  without  issue  will  take  effect 
as  a  contingent  executory  bequest  upon  the  death  of  A.  without  issue 
living  at  his  death ;  previously  the  gift  over  would  have  been  void  for 

Following  the  rule  in  Mnitland  v.  Chalie,  1822,  6  Madd.  243 ;  56  E.  E. 
1084,  the  words  "die  without  leaving  issue"  must  be  read  "die  without 
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having  issvie"  (Barkivorth  v.  Barhoorth,  1906,  75  L.  J.  Ch.  754,  reviewing 
In  re  Ball,  Slattery  &  Ball,  1888,  40  Ch.  D.  14). 

[Hawkins,  Construction  of  Wills,  214,  215 ;  Jarman,  Wills,  5th  ed., 
chs.  xl,  and  xH.,  where  the  subject  is  fully  treated ;  Theobald  on  Wills 
1905  ed.     See  also  Die  without  Children.] 

Diem  Clausit  extrcinum. — A  special  writ  of  extent 
issued  to  the  sherift'  to  seize  the  property  of  a  deceased  Crown  debtor ; 
it  is  so  called  because  it  recites  the  death  of  the  debtor.  It  is  issued 
on  an  affidavit  of  debt  and  death.     See  Execution. 

Differences,  Contracts  for.— See  Gaming. 

Dilapidations. — The  general  law  as  to  dilapidations  is  dealt 
with  under  the  heading  Landlord  and  Tenant.     See  also  next  article. 

Dilapidations,  Ecclesiastical. — An  ecclesiastical  dila- 
pidation, according  to  Degge  (Parsons  Counsellor,  ch.  viii,  p.  104,  7th  ed.), 
is  "the  pulling  down  or  destroying  in  any  manner  of  the  house  or 
buildings  belonging  to  a  spiritual  living  or  the  Church,  or  suffering 
them  to  run  into  ruin  or  decay;  or  wasting  or  destroying  the  woods 
of  the  Church,  or  committing  or  suffering  any  wilful  waste  upon  the 
inheritance  of  the  Church."  The  remedies  for  waste  are  various  (see 
articles.  Waste;  Glebe;  Incumbent).  It  is  here  proposed  to  treat 
under  the  term  "ecclesiastical  dilapidations"  such  dilapidations  only 
as  would  at  common  law  entitle  an  incumbent  to  bring  an  action  for 
damages  against  his  predecessor,  or  his  predecessor's  personal  repre- 
sentatives, and  dilapidations,  within  the  meaning  of  the  Ecclesiastical 
Dilapidation  Acts  of  the  Victorian  reign.  The  right  of  an  incumbent 
to  recover  damages  for  dilapidations  from  the  representatives  arises 
from  a  peculiar  custom,  and  does  not  agree  with  the  general  principles 
of  the  common  law.  In  any  event,  an  ecclesiastical  corporation  sole 
would  at  common  law  be  liable  to  a  suit  in  an  Ecclesiastical  Court ;  or 
an  injunction  in  equity  or  a  prohibition  from  a  Superior  Court  of  Law 
for  waste;  but  the  fact  that  a  succeeding  incumbent  is  enabled  by 
custom  to  bring  an  action  against  the  representatives  of  a  deceased 
incumbent,  in  respect  of  a  tort  for  which  the  deceased  person  would 
not  in  his  life  have  been  liable  to  him,  constitutes  an  exception  to  the 
general  maxim  of  the  law  that  Actio  personalis  moritur  cum  persona. 
As  to  the  history  and  growth  of  the  custom,  see  Frov.  Const.  21  Hen.  ill. 
Lind.  (1)  tit.  27,  p.  250 ;  Year  Books,  H.  4,  Co.  3,  pi.  7 ;  15  Hen.  viii. 
roll  306;  Home,  Pleader,  p.  136. 

The  custom  was  one  of  gradual  growth,  and  it  arose  out  of  the 
necessity  of  preventing  the  houses  of  incumbents  falling  into  ruins. 

The  law  and  custom  binding  on  incumbents  extends  only  to  dilapida- 
tions of  building,  and  will  not  cover  waste  of  the  glebe  or  other  lands 
{Boss  V.  Adeock,  1868,  L.  E.  3  C.  P.  657).  As  to  Huntley  v.  Bussell, 
1849,  13  Q.  B.  572;  78  K.  E.  451,  see  remarks  of  the  Court  in  Boss  v. 
Adeock,  supra,  at  pp.  669  and  670,  and  note. 

A  perpetual  curate  is  at  common  law  liable  for  dilapidations  {Mason 
V.  Lamhert,  1848,  12  Q.  B.  795),  as  is  also  a  vicar-choral,  if  he  has  a 
house  in  respect  of  his  office. 

As  to  the  liability  of  a  non-resident  spiritual  person,  see  57  Geo. 
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III.  c.  99,  s.  14;  as  to  fraudulent  donees  of  the  goods  of  incumbents 
liable  for  dilapidations,  see  13  Eliz.  c.  10. 

All  moneys  recovered  in  respect  of  dilapidations  shall,  under  14 
Eliz.  c.  11,  be  truly  employed  within  two  years  upon  such  repairs,  on 
pain  of  forfeiture  of  double  the  sum  received  to  the  Crown. 

The  general  principle  to  be  followed  in  ascertaining  the  amount  of 
liability  for  ecclesiastical  dilapidations  is  laid  down  in  Wise  v.  Metcalfe, 
1829, 10  Barn.  &  Cress.  299,  viz.  that  an  incumbent  is  bound  to  maintain 
the  parsonage  and  also  the  chancel,  and  to  keep  them  in  good  and 
substantial  repair,  restoring  and  rebuilding  when  necessary,  according 
to  the  original  form ;  but  he  is  not  bound  to  supply  or  maintain  any- 
thing in  the  nature  of  ornament,  in  which  painting  (unless  necessary  to 
preserve  exposed  timbers  from  decay),  whitewashing  and  papering  are 
included.  Moneys  owing  in  respect  of  dilapidations  are  now  treated 
as  a  debt. 

Statutory  provisions  with  regard  to  dilapidations,  so  far  as  concerns 
houses  of  residence,  chancels,  walls,  fences,  and  such  other  buildings  and 
things  as  the  incumbent  is  bound  to  repair,  have  been  made  by  several 
Acts  of  the  Victorian  reign,  the  first  general  Acts  being  the  Ecclesi- 
astical Dilapidations  Act,  1871,  34  &  35  Vict.  c.  43,  and  the  amending 
Act  of  the  following  year  (35  &  36  Vict.  c.  96).  The  Act  of  1871 
provides  (s.  8)  that  a  surveyor  or  surveyors  of  ecclesiastical  dilapidations 
shall  be  appointed  either  generally  or  for  a  term,  and  either  for  the 
whole  or  part  of  the  diocese,  in  and  for  each  diocese,  by  the  archdeacons 
and  rural  deans,  at  a  meeting  convened  for  that  purpose  at  which  the 
bishop  or  senior  archdeacon  present  shall  preside,  tlie  bishop's  consent 
to  the  appointment  being  necessary,  and  he  having  power  to  hear 
complaints  against  a  surveyor,  and  remove  him  from  ofiice  if  unfit. 
Surveyors  are  to  be  paid  (s.  10),  not  by  salary,  but  according  to  a  rate 
of  charges  to  be  fixed  by  the  bishop,  archdeacons,  rural  deans  and 
chancellor ;  and  they  are  not  to  be  interested  in  any  contract  or  work 
to  be  executed  under  the  Act,  unless  by  a  company  of  which  they  are 
shareholders. 

The  Act  first  deals  with  the  case  of  full  benefices,  which  the  bishop 
may  (s.  12)  order  the  surveyor  to  inspect  upon  a  complaint  by  the  arch- 
deacon, rural  dean  or  patron,  or  a  request  by  the  incumbent.  Within 
a  month  after  liis  inspection  the  surveyor  is  to  report  to  the  bishop  and 
to  specify  in  detail  the  repairs  he  deems  necessary,  their  probable  cost, 
and  the  time  within  which  they  ought  to  be  executed  (ss.  14,  15).  A 
copy  of  the  report  must  be  sent  to  the  incumbent  or  sequestrator  (if 
any),  and  he  may  within  a  further  month  object  to  it,  in  which  case 
provision  is  made  for  a  further  reference  at  tlie  expense  of  the  party 
objecting ;  but  the  bishop's  decision  is  final,  and  upon  the  expiration  of 
the  further  month,  the  report,  if  not  objected  to,  is  final  (s.  16).  The 
incumbent  may  borrow  the  whole  or  part  of  the  necessary  sum  from 
the  proceeds  of  Queen  Anne's  Bounty,  the  governors  of  which  may  lend 
it  upon  the  security  of  tlie  possessions  of  the  benefice,  keeping  a 
"dilapidation  account"  in  respect  thereof;  but  the  Act  of  1872  pro- 
vides (s.  1)  that  the  amount  lent  must  not  exceed  three  years'  income 
of  the  benefice.  If  the  benefice  be  not  under  sequestration,  the  incum- 
bent must  execute  the  repairs  prescribed ;  if  under  sequestration,  the 
cost  of  the  works  is  a  charge  on  the  income  of  the  benefice  received  by 
the  sequestrator,  and  is  paid  by  him  to  the  governors,  who  may  execute 
the  works  as  they  receive  the  money  (ss.  19,  20).     The  incumbent  may, 
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on  complaint  being  made,  inform  the  bishop  within  twenty-one  days  of 
his  intention  to  execute  the  repairs,  and  the  bishop  shall  then  allow 
him  a  reasonable  time  for  the  purpose,  and,  if  satisfied  of  the  execution 
of  the  repairs,  abstain  from  further  proceedings ;  but  the  surveyor  may 
be  ordered  to  inspect  the  works  and,  if  they  are  unsatisfactory,  the 
powers  of  the  Act  may  be  put  in  force.  If  an  incumbent  neglect  or 
refuse  to  execute  the  prescribed  repairs,  the  bishop  may  raise  the 
required  sum  by  sequestration  of  the  benefice  (s.  23).  With  regard  to 
vacant  benefices,  sees.  29  and  31  of  the  Act  of  1871  direct  that  within 
three  months  of  the  avoidance  of  a  benefice,  the  bishop  shall  direct  the 
surveyor  to  inspect  the  buildings  of  the  benefice,  and  report  to  him 
what  works  are  required  and  what  sum  (if  any)  is  required  to  make 
good  the  dilapidations  to  which  the  late  incumbent  or  his  estate  is 
liable,  and  the  bishop  is  then  to  make  an  order  for  the  execution  of  the 
repairs,  subject  to  provisions  similar  to  those  applying  to  repairs  ordered 
in  the  case  of  a  full  benefice.  Sec.  46,  however,  provides  that  on  the 
completion  of  any  works,  a  final  certificate  is  to  be  given  by  the  sur- 
veyor, and  within  the  next  five  years  no  further  report  is  to  be  made 
except  at  the  incumbent's  request,  and  if  the  benefice  fall  vacant  within 
that  time  he  and  his  estate  are  not  liable  for  dilapidations  except  for 
wilful  waste  (s.  47).  As  to  a  patron  or  rural  dean  making  complaint  of 
want  of  repairs,  see  sec.  22. 

A  bishop's  order  to  a  surveyor  to  inspect  a  vacant  benefice  and  the 
latter's  report  thereon  are  not,  however,  invalidated  by  not  being  made 
within  the  three  months  {Gleaves  v.  Marriner,  1876,  1  Ex.  D.  107 ; 
Caldow  V.  Fixell,  1877,  2  C.  P.  D.  562).  [The  bishop's  signature  to  an 
order  made  under  sec.  34  of  the  Act  of  1871,  stating  the  repairs  and 
their  cost,  may  be  affixed  by  means  of  a  rubber  stamp  (Be  Beauvais  v. 
Green,  1906,  22  T.  L.  R.  816).]  Any  sum  for  which  the  late  incumbent 
is  liable  is  recoverable  (s.  36)  from  him  or  his  estate,  at  law  and  in 
equity,  by  the  new  incumbent,  who  may  further  pay  himself  by  withhold- 
ing his  predecessor's  retiring  pension  (50  &  51  Vict.  c.  23,  s.  6),  and  may 
borrow  the  remainder  of  the  required  sum  from  the  governors.  Annexed 
to  the  Act  is  a  form  of  mortgage  of  the  benefice  to  the  governors  as 
security  for  advances ;  and  subsequent  statutes  (44  &  45  Vict.  c.  25 ; 
49  &  50  Vict.  c.  34 ;  and  50  &  51  Vict.  c.  8)  have  enabled  the  governors 
to  extend  the  term  of  payment.  Sees.  25-28  of  the  Act  of  1871  enable 
archbishops,  bishops  and  dignitaries  in  cathedral  and  collegiate  churches 
to  employ  a  surveyor,  approved  by  the  Ecclesiastical  Commissioners,  to 
inspect  their  official  houses  and  report  on  the  repairs  they  require ;  and 
the  surveyor's  certificate  of  completion  exempts  the  holder  of  the  dignity 
to  which  the  house  belongs  and  his  estate  from  liability  for  dilapidations 
other  than  wilful  waste  for  five  years ;  though  both  such  a  dignitary 
and  an  incumbent  who  is  to  receive  the  corresponding  benefit  of  sec. 
47  must  insure  as  required  by  that  section  (see  also  ss.  54-57).  Previous 
Acts  of  1860  and  1866  (23  &  24  Vict.  c.  124,  s.  9 ;  29  &  30  Vict.  c.  Ill, 
s.  12)  had,  however,  enabled  the  Ecclesiastical  Commissioners  to  inspect 
the  property  of  a  See,  and  require  the  archbishop  or  bishop  to  execute 
the  necessary  repairs  (see  Archbishop  ;  Bishop)  ;  and  the  Act  of  1871 
does  not  seem  to  affect  these  provisions. 

[Authorities. — Lindwood,  Prov.  ;  Degge,  Parson's  Cottnsellor  ;  Philli- 
more,  Eccl.  Law,  2nd  ed.,  1895 ;  Cripps,  Law  of  the  Church  and  Clergy, 
6th  ed.,  1886.] 
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Di  latory  Plea. — Under  the  old  common-law  system  of  pleading, 
a  distinction  was  drawn  between  pleas  in  bar,  which,  if  proved,  gave  the 
defendant  a  final  judgment  in  the  action  or  prosecution  (see  Bar,  Plea 
in),  and  dilatory  pleas,  which,  if  successful,  delayed  the  action  or  pro- 
ceeding and  involved  no  judgment  on  the  merits  in  fact  or  law.  They 
are  usually  classified  as  (1)  pleas  in  abatement,  (2)  pleas  to  the  juris- 
diction. As  to  pleas  in  abatement  in  criminal  cases,  see  Abatement  (2) ; 
as  to  civil  cases,  see  Bullen  and  Leake,  Prec.  PL,  2nd  ed.,  404 ;  Abate- 
ment, Pleas  in.  Pleas  to  the  jurisdiction,  where  pleaded  as  dilatory 
pleas,  alleged  that  the  proceeding  was  not  brought  in  the  proper  Court. 
Where  some  English  Court  had  jurisdiction,  it  was  necessary  to  specify 
the  Court  in  which  the  proceeding  ought  to  have  been  brought.  Where 
the  action  was  brought  in  an  inferior  Court,  the  writ  of  Prohibition 
{q.v.)  afforded  a  better  remedy  than  a  plea  to  the  jurisdiction.  In  the 
Mayor's  Court  it  was  usual,  and  is  still  permissible,  first  to  plead  to  the 
jurisdiction,  and  if  the  plea  failed,  to  apply  for  prohibition. 

Pleas  to  the  jurisdiction  were  rare  in  the  Superior  Courts  (Bullen 
and  Leake,  2nd  ed.,  p.  5347i.),  as  the  objection,  if  any,  could  in  these 
Courts  be  taken  with  equal  effect  by  the  ordinary  pleas  in  bar.  Under 
the  modern  system  of  pleading,  the  jurisdiction  of  the  Court  can  be 
challenged  in  a  civil  case  (1)  by  entering  a  conditional  appearance  and 
moving  to  set  aside  the  writ  (R.  S.  C,  1883,  Order  12,  r.  30);  (2)  by 
entering  an  appearance  under  protest,  which  prevents  appearance  oper- 
ating as  a  waiver  of  objections  to  the  jurisdiction  {Firth  v.  De  las  Rivas, 
[1893]  1  Q.  B.  768;  see  also  Tlic  Jassy,  [1906]  P.  270),  and  then  either 
moving  to  set  aside  the  writ  or  stating  in  the  defence  the  objections  to 
the  jurisdiction,  which,  if  matter  of  law  only,  can  be  determined  under 
R  S.  C,  1883,  Order  25,  r.  2  (Comjxinhia  de  Mozambique  v.  British  South 
African  Co.,  [1892]  2  Q.  B.  358 ;  [1893]  A.  C.  602). 

In  criminal  cases  objection  to  the  jurisdiction  is  usually  taken,  not  by 
plea  in  abatement,  but  by  a  motion  to  quash  the  indictment  or  under  the 
defence  of  not  guilty.     See  Bar,  Plea  in. 

Dilution. — See  Adulteration;  Beer. 

Diminution. — Under  the  old  practice  in  proceedings  in  error 
it  was  necessary,  where  there  was  an  error  through  some  part  of  the 
record  not  having  been  returned,  to  assign  this  matter  specially;  this  was 
termed  "  alleging  diminution,"  and  the  assignment  had  then  to  be  verified 
by  a  writ  of  certiorari.     [Lush.  Practice,  3rd  ed.,  p.  670.] 

Dimlssory  Letters.  —  Dimissory  letters  are  so  called 
according  to  Lindwood  (Prov.  p.  32) :  "  quia  per  eas  Episcopus  dimittit 
subditum  suum  et  licentiat  ut  alibi  possit  promoveri  et  quid  alius 
episcopus  possit  eum  ordinare."  By  a  constitution  of  Archbishop 
Reynold's,  "  persons  in  religion  are  forbidden  to  be  ordained  by  anyone 
but  their  own  diocesan,  without  letters  dimissory  from  him."  Canon  34 
of  the  Canons  of  1603  provides  that  no  bishop  shall  henceforth  admit 
any  person  into  sacred  orders  who  is  not  of  his  own  diocese,  except  he 
be  either  of  one  of  the  universities  of  this  realm,  or  except  he  shall  bring 
letters  dunissory  so  termed  from  the  bishop  of  whose  diocese  he  is.  (As 
to  the  penalties  to  which  a  bishop  is  liable  who  ordains  a  person  from 
another  diocese  without  proper  licence,  see  Canon  35  of  Canons  of  1603 ; 
Cone.  Trid.  Sess.  vii.  c.  10 ;  Gibson,  Cod.  143.)  Persons  promoted  to  holy 
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orders  without  a  licence  from  their  own  bishop  are  liable  to  suspension 
until  they  obtain  the  same. 

An  archbishop,  as  metropolitan,  may  not  grant  dimissory  letters;  but 
this  is  not  to  be  understood  of  his  metropolitical  visitation  of  any  diocese, 
when  he  may  grant  them.  They  may  not  be  granted  by  an  archdeacon 
or  official.  When  a  See  is  vacant,  the  right  of  granting  letters  dimissory 
is  vested  in  the  guardian  of  the  spiritualities ;  and  when  a  bishop  is  in 
parts  remote,  such  letters  may  be  granted  by  the  person  who  is  specially 
constituted  his  vicar-general  for  the  time  being. 

\_Authorities. — Lindwood,  Prov.  ;  Gibson,  Cod. ;  Phillimore,  Ecd.  Law, 
2nd  ed.,  1895.] 

Diocese. — The  word  is  derived  from  the  Greek  word  Stot/cT^o-is, 
which  was  used  to  signify  a  subdivision  of  a  Eoman  province,  Cic.  fam. 
13,  c.  53,  and  was  thence  adopted  by  the  Christian  Church  to  designate 
the  sphere  of  a  bishop's  jurisdiction.  The  episcopate  of  the  English 
Church  has  been  from  the  earliest  times  territorial — the  country  being 
divided  into  dioceses  all  centring  round  a  cathedral  church  since  the  first 
organisation  of  the  Church  under  Archbishop  Theodore.  (See  article 
Church  of  England.) 

The  Sees  of  various  dioceses  were  altered  in  the  Norman  period. 
New  Sees  and  dioceses  were  formed  by  Henry  viii.,  and  new  dioceses 
have  also  been  created  in  the  present  reign.  (For  a  list  of  the  Dioceses 
of  the  Church  of  England,  see  article  Archbishop.)  Under  the  Act 
6  &  7  Will.  IV.  c.  77,  the  ancient  dioceses  of  the  Church  of  England 
have  been  remodelled  by  an  extension  and  curtailment  of  the  parishes 
and  counties  formerly  contained  therein  (as  to  this  Act  and  its  opera- 
tion, see  Phillimore,  Ecd.  Law,  2nd  ed.,  vol.  i.  p.  34),  and  under  the 
Victorian  Acts  establishing  new  bishoprics,  new  dioceses  have  also 
been  created  (see  Phillimore,  supra).  When  by  alterations  of  the 
limits  of  a  diocese,  a  local  charitable  foundation  or  other  trust  of  which 
the  bishop  of  the  diocese  in  his  official  capacity  is  a  trustee,  or  over 
which  he  has  power  of  nomination  or  control,  is  removed  into  another 
diocese,  the  Charity  Commissioners  are  at  liberty  to  appoint  the  bishop 
of  such  new  diocese  trustee  of  the  same  in  place  of  the  former  bishop 
(see  21  &  22  Vict.  c.  71). 

Diplomacy  and  Diplomatic  Service.— See  Diplo- 
matic Agents. 
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Diplomatic  agents  are  the  official  representatives  of  a  sovereign  or  a 
government  at  the  court  or  seat  of  government  of  another  country. 

Historical  and  General  Observations. — In  ancient  Greece  ambassadors 
seem  to  have  filled  an  important  place  in  the  State  polity.  We  are  told 
that  "  the  ambassadors  to  Philip  of  Macedon  attended  him  even  on 
marches  and  journeys,"  and  that  "  ambassadors,  during  the  time  they 
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were  compelled  to  have  a  fixed  residence,  were  never  compelled  to  live 
at  their  own  expense;  they  were  supported  by  presents  which  they 
received  both  in  free  States  and  in  countries  where  the  government  was 
monarchial.  It  may  be  seen  from  the  speech  of  Demosthenes  for  the 
crown  that  in  Greek  cities  they  were  not  only  honoured  with  the  first 
place  in  the  theatres,  but  were  hospitably  entertained,  and  generally 
resided  at  the  house  of  the  proxenus.  ...  In  general,  the  Athenians 
sent  ten  ambassadors,  but  occasionally  not  more  than  two  or  three  " 
(Ba3ckh,  Public  Economy  of  Athens,  Translation  by  Sir  G.  C.  Lewis, 
Lond.  1842,  pp.  237,  238). 

Embassies  are  a  necessity  in  the  intercourse  of  states  with  each 
other.  With  the  extension  of  the  Eoman  Empire  over  the  then  prac- 
tically civilised  world,  they  would  naturally  survive  only  to  the  extent 
requisite  for  communication  and  negotiation  with  remoter  communities 
not  under  Koman  subjection.  With  the  disruption  of  the  empire  came 
greater  and  more  frequent  need  of  missions  abroad.  These  missions, 
however,  seem  only  to  have  been  sent  for  specific  purposes,  until  Louis 
XI.,  following  perhaps  an  example  set  by  the  Italian  Republics  among 
themselves,  in  the  fifteenth  century  began  the  practice  of  appointing 
regular  and  permanent  embassies  to  foreign  courts.  Their  advantages 
seem  to  have  been  rapidly  appreciated,  for  we  read  in  Bacon's  essay  on 
Henry  vii.  of  England  of  "  the  airs  which  the  princes  and  States  abroad 
received  from  their  ambassadors  and  agents  here,  which  were  attending 
the  court  in  great  number  ;  whom  he  did  not  only  content  with  cour- 
tesy, reward,  and  privateness,  but  upon  such  conferences  as  passed  with 
them,  put  them  in  admiration  to  find  his  universal  insight  into  the 
affairs  of  the  world ;  which,  though  he  did  such  chiefly  from  themselves, 
yet  that  which  he  had  gathered  from  them  all  seemed  admirable  to 
everyone,"  and  again,  on  his  side,  "  that  he  was  careful  to  obtain  good 
intelligence  from  all  parts  abroad;  wherein  he  did  not  only  use  his 
interest  in  the  liegers  here,  and  in  his  pensioners,  which  he  had  both 
in  the  court  of  Rome,  and  other  the  courts  of  Christendom,  but  the 
industry  and  vigilance  of  his  own  ambassadors  in  foreign  parts.  For 
which  purpose  his  instructions  were  ever  extreme,  curious,  and  articulate, 
and  in  them  more  articles  touching  inquisition  than  touching  negotia- 
tion ;  requiring  likewise  from  his  ambaissadors  an  answer,  in  particular 
distinct  articles  respectively  to  his  questions."  The  custom  of  appointing 
men  of  rank  as  ambassadors  had  apparently  not  yet  grown  up,  for  in  the 
same  essay  we  learn  that  ambassadors  were  "  mean  men."  During  the 
sixteenth,  seventeenth,  and  eighteenth  centuries  diplomacy  developed, 
and  ambassadors  ceased  to  be  "  mean  "  men ;  on  the  contrary,  they  grew 
into  such  important  personages  that  their  quarrels  among  themselves  as 
to  their  respective  ranks,  and  their  tendency  unduly  to  extend  their  still 
ill-defined  privileges,  were  sometimes  a  substantive  source  of  misunder- 
standings and  difficulty  between  the  States  they  represented.  As  regards 
precedence,  a  regulation  was  drawn  up  in  the  protocol  by  the  pleni- 
potentiaries of  the  eight  principal  Powers  assembled  at  the  Congress 
of  Vienna  (March  19,  1815)  in  the  following  terms: — 

"In  order  to  prevent  the  inconveniences  which  have  frequently 
occurred,  and  which  might  again  arise,  from  claims  of  precedence  among 
different  diplomatic  agents,  the  plenipotentiaries  of  the  Powers  who 
signed  the  Treaty  of  Paris  have  agreed  on  the  following  articles,  and 
they  think  it  their  duty  to  invite  the  plenipotentiaries  of  other  crowned 
heads  to  adopt  the  same  regulation — 
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"  Art.  I.  Diplomatic  agents  are  divided  into  three  classes — That  of 
Ambassadors,  Legates,  or  Nuncios ;  that  of  Envoys,  Ministers,  or  other 
persons  accredited  to  Sovereigns  ;  that  of  Charges  dAffaires  accredited  to 
Ministers  for  Foreign  AflFairs.  Art.  II.  Ambassadors,  Legates,  or  Nuncios, 
only  have  the  representative  character.  Art.  III.  Diplomatic  agents  on  an 
extraordinary  mission  have  not  on  that  account  any  superiority  of  rank. 
Art.  IV.  Diplomatic  agents  shall  take  precedence  in  their  respective  classes 
according  to  the  date  of  the  official  notification  of  their  arrival.  The  present 
regulation  shall  not  cause  any  innovation  with  regard  to  the  representatives 
of  the  Pope.  Art.  V.  A  uniform  mode  shall  be  determined  in  each  State  for 
the  reception  of  diplomatic  agents  of  each  class.  Art  VI.  Relations  of  con- 
sanguinity, or  of  family  alliance  between  courts,  confer  no  precedence  on 
their  diplomatic  agents.  The  same  rule  also  applies  to  political  alliances. 
Art.  VII.  In  acts  or  treaties  between  several  Powers  which  grant  alternate 
precedence,  the  order  which  is  to  be  observed  in  the  signatures  shall  be 
decided  by  lot  between  the  ministers." 

At  the  Congress  of  Aix-la-Chapelle  in  1818,  the  plenipotentiaries 
agreed  upon  a  supplementary  article  providing  that  "  ministers  resident  " 
were  to  form  an  intermediate  class  betvi^een  ministers  of  the  second 
order  and  charges  d'affaires.  Thtse  regulations  are  given  in  extenso  in 
the  Foreign  Office  List,  forming  part  of  the  ofticial  regulations  for  the 
diplomatic  service. 

It  is  to  be  observed  that  the  Vienna  regulations  restrict  the  repre- 
sentative character  to  ambassadors,  and  legates  or  nuncios.  Others  are 
not  directly  accredited  from  and  to  the  sovereign.  This  distinction  has 
lost  much  of  its  importance  in  modern  diplomacy  (see  Ambassadoe). 

British  Practice. — Great  Britain  sends  ambassadors  of  the  first  class 
to  nine  countries,  namely :  Austria-Hungary,  France,  Germany,  Italy, 
Japan,  Eussia,  Spain,  Turkey,  and  the  United  States ;  they  are  called 
Ambassadors  Extraordinary  and  Plenipotentiary.  Envoys  of  the  second 
class  are  sent  to  seventeen  countries,  nafnely:  Argentine  Eepublic,. 
Belgium,  Brazil,  Chili,  China,  Denmark,  Greece,  Mexico,  Morocco,  The 
Netherlands,  Norway,  Persia,  Portugal,  Eoumania,  Siam,  Sweden,  and 
Switzerland,  and  are  termed  Envoys  Extraordinary  and  Ministers  Pleni- 
potentiary. Their  residences  are  known  as  legations  in  contradistinction 
to  embassies,  or  residences  of  first-class  agents.  In  Abyssinia,  Egypt, 
and  Bulgaria,  Great  Britain  is  represented  by  Ministers  Plenipotentiary. 
Ministers  of  the  third  class  are  sent  to  Bavaria,  Coburg,  Columbia, 
Corea,  Cuba,  Guatemala,  Peru,  Uruguay  and  Venezuela,  and  are  called 
Ministers  Eesident  and  Consuls-General. 

Letters  of  Credence. — The  letter  of  credence  by  which  a  diplomatic 
agent  is  accredited,  sets  forth  the  name  of  the  bearer  and  his  diplomatic 
rank,  and  states  that  the  holder  is  entitled  to  transact  business  in  the 
name  of  his  government.  His'  duties  commence  from  the  moment  he 
has  presented  this  letter  to  the  sovereign  or  government  to  which  he  is 
accredited.  Until  recent  times  the  ceremony  of  presentation  of  these 
letters  by  an  ambassador  took  place  at  a  public  audience,  and  was  of  a 
very  solemn  nature.  The  common  practice  now  is  to  grant  a  private 
audience,  the  ceremonies  of  which  are  thus  described  by  the  late  Sir 
Travers  Twiss  :  "  The  sovereign  receives  the  ambassador  in  the  presence 
of  the  Minister  or  Secretary  of  the  State  for  Foreign  Affairs,  and  the 
introducer  of  ambassadors  or  master  of  the  ceremonies  attends  to 
present  in  due  form  the  ambassador,  who  makes  a  short  speech  ex- 
planatory of  his  mission,  presents  his  letters  of  credence  and  retires  "■ 
{Law  of  Nations  in  Time  of  Peace,  p.  364). 
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Dviies. — The  duties  of  a  diplomatic  agent  comprise  every  matter  upon 
which  one  State  can  have  communications  to  make  to  another  as  such. 

The  work  of  an  ambassador  or  envoy  is  always  conducted  through 
the  secretary  of  embassy  or  legation,  who,  in  the  words  of  the  Diplo- 
matic Eegulations,  "  must  be  deemed  to  hold,  as  regards  the  chief  of  the 
mission,  the  same  position  which  an  Under-Secretary  of  State  holds  as 
regards  the  Secretary  of  State,  and  therefore  the  whole  public  business 
of  the  embassy  or  mission  should  pass  through  his  hands,  and,  subject  to 
the  orders  of  the  chief,  should  be  carried  on  under  his  immediate  super- 
intendence. The  public  and  official  despatches  and  papers  will,  if  not 
opened  by  the  ambassador  or  minister  himself  upon  their  arrival,  reach 
him  through  the  secretary  of  embassy  or  legation ;  and  the  directions  of 
the  chief  in  regard  to  all  matters  will  pass  through  the  secretary,  and 
be  executed  under  his  superintendence  and  control.  The  principle  on 
which  this  regulation  is  founded  scarcely  needs  an  explanation,  for  it  is 
obvious  that  the  public  interests  require  that  the  secretary,  who  may  at 
any  moment  in  consequence  of  tlie  absence  of  the  chief  be  called  upon 
to  conduct  the  public  business  on  his  own  responsibility,  should  be  kept 
fully  informed  as  to  the  course  of  those  matters  with  which  he  may 
have  to  deal.  In  the  occasional  or  accidental  absence  of  the  secretary 
from  the  residence  of  the  mission,  or  from  the  Chancery,  the  senior 
attache  in  attendance  will  undertake  his  duties,  so  that  no  inconvenience 
or  delay  need  arise  in  the  transaction  of  the  public  business." 

As  regards  the  general  duties  of  attaches,  the  regulations  continue : 
"  The  senior  will,  in  the  Chancery,  occupy  the  position  which  a  senior 
clerk  occupies  in  the  Foreign  Office.  He  will  be  responsible  for  the 
correct  performance  of  the  details  of  the  Chancery  work ;  he  will  assign 
to  the  other  attaches  their  respective  ix)rtions  of  it ;  he  will  have  the 
general  custody  of  the  cyphers  and  the  decyphers,  and  he  will  be 
responsible  for  keeping  the  accounts  of  the  extraordinary  expenditure, 
and  for  submitting  them  to  the  chief  of  the  embassy  or  mission  for 
approval  and  transmission  to  England,  as  soon  as  possible  after  the 
expiration  of  each  quarter.  Moreover,  as  stated  in  the  circular  of 
10th  February  last  [1800],  the  senior  attache  for  the  time  being  will,  if 
no  other  person  has,  with  the  sanction  of  the  Secretary  of  State,  have 
the  custody  of  the  archives.  He  will  Ikj  held  responsible  for  their  being 
kept  in  proper  order ;  for  the  correspondence  1  )eing  regularly  registered ; 
and  for  the  letters  and  di-afts  being  properly  docketed  and  filled  up  before 
they  are  consigned  to  the  archives." 

The  position  and  duties  of  keeper  of  archives  in  those  embassies  or 
missions  to  which  such  an  officer  is  attached,  correspond  with  those  of 
the  librarian  at  the  Foreign  Office,  "  though  his  duties  in  regard  to  the 
correspondence  will  commence  at  an  earlier  period  than  those  of  that 
officer.  Those  duties  will  be  to  keep  the  papers,  whether  bound  or 
unbound,  in  good  order,  so  that  they  may  at  any  time  be  easily 
accessible;  to  see  that  the  papers  are  at  stated  intervals  bound  in 
volumes ;  and  to  make  references  and  memoranda,  for  the  information 
of  the  ambassador  or  minister,  and  for  the  general  requirements  of  the 
Chancery." 

The  order  of  precedence  among  the  junior  members  of  His  Majesty's 
Diplomatic  Service  are :  Secretary  of  embassy  or  legation,  paid  attaches, 
unpaid  attache^s,  keeper  of  archives,  and  translator,  where  a  translator  is 
appointed  with  the  sanction  of  the  Secretary  of  State  (Circular  to  the 
Heads  of  Missions,  dated  Nov.  6,  1860). 
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The  Secretary  of  State  for  Foreign  Affairs  reserves  the  power  to 
recommend  to  the  King  the  name  of  any  person,  though  not  in  the 
Diplomatic  Service,  for  the  higher  and  more  responsible  posts  in  it. 

The  duration  of  appointments  of  heads  of  missions  at  foreign  courts 
may  not  exceed,  though  it  may  be  less  than,  five  years,  at  the  end  of 
which  period  reappointment  becomes  a  question  for  consideration  (see 
Foreign  Office  List,  1906,  p.  75). 

Members  of  the  Diplomatic  Service,  on  attaining  the  age  of  seventy 
years,  are  retired  on  the  pension  for  which  their  services  may  qualify 
them. 

All  the  members  of  the  Diplomatic  Service  are  expected  to  take  their  turn 
in  whatever  part  of  the  world  their  services  may  be  required ;  and,  except 
as  regards  Tehran  and  Peking,  where  no  accommodation  can  be  procured  for 
married  men,  every  secretary  or  attache,  whether  married  or  unmarried,  must 
be  prepared  to  go  to  the  post  at  which  the  requirements  of  the  pubHc  service 
demand  his  presence,  and  to  which  he  may  be  appointed  (Regulations  for 
H.M.'s  Diplomatic  Service,  xiii.). 

Privileges  and  IminvMitics. — The  privileges  and  immunities  granted 
to  diplomatic  agents  by  the  foreign  States  to  which  they  are  accredited 
are  in  general  as  follows : — Exemption  from  trial  for  a  criminal  offence 
by  the  Courts  of  the  countries  to  which  they  are  accredited ;  immunity 
(except  in  very  extreme  cases)  from  arrest;  freedom  from  taxation 
(except  local  rates,  unless,  as  regards  England,  exemption  is  specially 
provided  for  in  the  Local  Act  (see  FarJcinson  v.  Potter,  1886,  16  Q.  B.  D. 
152));  the  right  of  importing  articles  for  personal  use  free  of  custom 
duty ;  and  a  general,  though  not  everywhere  well-defined,  immunity  from 
civil  jurisdiction.  They  have  also  the  right,  though  seldom  exercised,  to 
refuse  to  appear  before  a  law  Court  to  give  evidence. 

If  a  diplomatic  agent  commits  a  crime,  the  usual  procedure  is  to 
request  his  Government  to  recall  him,  or  he  may  even  be  ordered  to 
leave  the  country  at  once.  If  the  crime  is  of  exceeding  gravity,  he  may 
be  provisionally  arrested. 

The  immunities  enjoyed  by  the  head  of  a  diplomatic  mission  extend 
to  the  building  and  ground  within  which  he  dwells  and  carries  on  the 
work  of  his  mission.  By  a  fiction  of  international  law  they  are 
regarded  as  a  portion  of  the  territory  of  the  State  represented  by  the 
mission.  Hence  the  expression  used  to  descrilje  their  legal  position  of 
exterritoriality  {q.v.). 

Exterritoriality  as  a  fiction  only  goes  the  length  of  the  purposes  for 
which  it  exists.  Thus  it  cannot  be  claimed  as  a  right  of  asylum  {q.v.)  to 
ordinary  criminals. 

The  privileges  of  diplomatic  agents  in  Great  Britain  are  partially  set 
out  in  an  Act  of  1708,  7  Anne,  c.  12,  entitled  an  Act  for  Preserving  the 
Privileges  of  Ambassadors  and  other  Public  Ministers  of  Foreign  Princes 
and  States.  The  preamble  to  this  Act,  which  has  been  held  to  be 
declaratory  and  in  confirmation  of  the  common  law  {Novella  v.  Tooqood, 
1823,  1  Barn.  &  Cress.  562;  25  E.  R.  507;  Hopkins  v.  RoehecTc,  1789, 
3  T.  R.  80;  The  Magdalena  Steam  Navigation  Co.  v.  Martin,  1860, 
28  L.  J.  Q.  B.  310),  states  that  several  turbulent  and  disorderly  persons 
in  a  most  outrageous  manner  had  insulted  the  person  of  his  Excellency 
Andrew  Artemonowitz  Mattueof,  ambassador  extraordinary  of  his 
Czarish  Majesty,  Emperor  of  Great  Russia,  Her  Majesty's  good  friend 
and  ally,  by  arresting  him,  and  taking  him  by  violence  out  of  his  coach 
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in  the  public  street,  and  detaining  him  in  custody  for  several  hours,  in 
contempt  to  the  protection  granted  by  Her  Majesty,  contrary  to  the  law 
of  nations,  and  in  prejudice  of  the  rights  and  privileges  which  ambas- 
sadors and  other  public  ministers,  authorised  and  received  as  such,  have 
at  all  times  been  thereby  possessed  of,  and  ought  to  be  kept  sacred  and 
inviolable.  It  therefore  provides  that  all  actions  and  suits,  writs  and 
processes,  commenced,  sued,  or  prosecuted  against  the  said  ambassador 
by  any  person  or  persons  whatsoever,  and  all  bail  bonds  given  by  the 
said  ambassador,  or  any  other  person  or  persons  on  his  behalf,  and  all 
recognisances  of  bail  given  or  acknowledged  in  any  such  action  or  suit, 
and  all  proceedings  upon  or  by  pretext  or  colour  of  such  action  or  suit, 
writ,  or  process,  and  all  judgments  had  thereupon,  are  utterly  null  and 
void,  and  shall  be  deemed  and  judged  to  be  utterly  null  and  void  to  all 
intents,  constructions,  and  pui-poses  whatsoever  (s.  1) ;  and  that  to  pre- 
vent the  like  insolences  for  the  future,  all  writs  and  processes  that  shall 
at  any  time  thereafter  be  sued  forth  or  prosecuted  whereby  the  person 
of  any  ambassador  or  other  public  minister  of  any  foreign  prince  or  State 
authorised  and  received  as  such  by  Her  Majesty,  her  heirs  or  successors, 
or  the  domestic,  or  domestic  servant  of  any  such  ambassador  or  other 
public  minister,  may  be  arrested  and  imprisoned,  or  his  or  their  goods 
or  chattels  may  be  distrained,  seized,  or  attached,  shall  be  deemed  and 
adjudged  to  be  utterly  null  and  void  to  all  intents,  constructions,  and 
purposes  whatsoever  (s.  3) ;  and  that  in  case  any  person  or  persons  shall 
prosecute  any  such  writ  or  process,  such  person  and  persons,  and  all 
attorneys  and  solicitors  prosecuting  and  soliciting  in  such  case,  and  all 
officers  executing  any  such  writ  or  process,  being  thereof  convicted  by 
the  confession  of  the  party,  or  by  the  oath  of  one  or  more  credible 
witness  or  witnesses,  shall  be  deemed  violators  of  the  laws  of  nations, 
and  disturbers  of  the  public  repose,  and  be  punished  accordingly  (s.  4); 
provided,  however,  that  no  merchant  or  other  trader  whatsoever,  within 
the  description  of  any  of  the  statutes  against  bankrupts  who  may  have 
put  himself  into  the  service  of  any  such  ambassador  or  public  minister, 
shall  have  or  take  any  manner  of  benefit  by  this  Act  (s.  5).  Thus  a 
public  minister  duly  accredited  to  the  British  Sovereign,  by  a  foreign 
State  is  privileged  from  all  liability  to  l)e  sued  liere  in  civil  actions  {The 
Magdalena  Stemn  Navigation  Co.  v.  Martin,  1860,  28  L.  J.  Q.  B.  310). 

This  applies  even  to  a  British  subject  accredited  to  Great  Britain  by 
a  foreign  Government  as  a  member  of  its  embassy.  Unless  he  has  been 
received  by  the  British  Government  upon  the  express  condition  that  he 
shall  be  subject  thereto,  he  is  exempt  from  the  local  jurisdiction  of  his 
own  country,  and  therefore  his  household  furniture  is  privileged  from 
seizure  for  non-payment  of  parochial  rates  {Macartney  v.  Garbutt,  1890, 
24  Q.  B.  D.  368). 

But  a  person  claiming  the  benefit  of  this  Act  as  domestic  servant 
to  a  public  minister  must  be  really  and  bond  fide  the  servant  of  such 
minister  at  the  time  of  the  arrest,  and  must  show  by  affidavit  the 
nature  of  his  service  and  the  actual  performance  of  it,  and  that  he  is  not 
a  trader  or  object  of  the  bankrupt  laws  {Evam  v.  Higgs,  1727,  2  Stra. 
797 ;  2  Raym.  (Ld.)  1524 ;  Seacomb  v.  Bownlcy,  1743, 1  Wils.  20 ;  Malachi 
Carolina's  Case,  ibid.  78;  Triquet  v.  Bath,  1764,  1  Bli.  471;  3  Burr. 
1478;  Darling  v.  Atkins,  1769,  3  Wils.  33;  Dclvalle  v.  Plomer,  1811, 
3  Camp.  47;  13  R.  R.  746;  Fish^  v.  Begrez,  1832,  1  C.  &  M.  117;  38 
R.  R.  591 ;  see  also  Heathfield  v.  Chiltmi,  i767,  4  Burr.  2016). 

It  is  no  ground  against  the  application  of  the  Act  that  the  servants 
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of  a  public  minister  are  natives  of  the  country  where  he  resides ;  they 
are  equally  with  his  foreign  servants  exempt  from  arrest  (Lockwood  v. 
Coysgarne,  1765,  3  Burr.  1676;  Widmore  v.  Alvarez,  1730,  2  Stra.  797; 
Barling  v.  Atkins,  1769,  3  Wils.  33;  Novello  v.  Toogood,  1823,  1  Barn.  & 
Cress.  562  ;  25  E.  E.  507).  Where,  however,  the  servant  of  an  ambassador 
did  not  reside  in  his  master's  house,  but  rented  and  lived  in  another,  part 
of  which  he  let  in  lodgings,  it  was  held  that  his  goods  in  that  house,  not 
being  necessary  for  the  convenience  of  the  ambassador,  were  liable  to  be 
distrained  for  poor  rates  {Novello  v.  Toogood,  1823,  1  Barn.  &  Cress.  554 ; 
25  E.  E.  507). 

The  immunity  of  a  foreign  ambassador  from  local  process  extends 
for  such  a  reasonable  period  after  the  presentation  of  his  letters  of 
recall  as  is  necessary  for  him  to  wind  up  his  official  business  and 
prepare  for  his  return  home ;  he  is  not  deprived  of  his  immunity  if  his 
successor  is  appointed  during  that  period ;  nor  does  the  Limitation  Act, 
1623,  begin  to  run  against  the  creditors  of  an  ambassador  of  a  foreign 
State  while  he  is  in  this  country  and  duly  accredited  during  the  period 
above  referred  to.  The  provisions  of  Order  11  as  to  service  of  writs 
out  of  the  jurisdiction  does  not  annul  the  right  under  4  Anne,  c.  16, 
to  bring  an  action  on  the  return  from  beyond  seas  of  a  person  against 
whom  there  is  a  right  of  action  {Musurus  Bey  v.  Gadhan,  [1894]  1  Q.  B. 
533 ;  affirmed  by  C.  A.,  [1894]  2  Q.  B.  352). 

It  is  a  matter  of  propriety  inherent  to  the  very  character  of  a 
diplomatic  agent  that  he  should  abstain  from  taking  any  part  in,  and  be 
guarded  in  expressing  any  opinion  on,  matters  of  the  domestic  policy  of 
the  State  to  which  he  is  accredited  (see  an  examination  of  the  case  of 
Lord  Sackville,  then  Sir  L.  S.  Sackville  West,  in  Hall's  International 
Law,  5th  ed.,  1904,  p.  309). 

The  Act  of  1708  does  not  extend  to  consuls  (Viveash  v.  Becker, 
1814,  3  M.  &  S.  284;  and  see  Clarke  v.  Critico,  1808,  1  Taun.  106; 
1  Ch.  C.  L.  69,  70).    See  Consul. 

Oath  before  Diplomatic  Agent. — By  52  Vict.  c.  10,  s.  6,  subs.  1,  it 
is  provided  that  "every  British  ambassador,  envoy,  minister,  charge 
d'affaires,  and  secretary  of  embassy  or  legation  exercising  his  functions 
in  any  foreign  country,  .  .  .  may,  in  that  country  or  place,  administer 
any  oath  and  take  any  affidavit,  and  also  do  any  notarial  act  which  any 
notary  public  can  do  within  the  United  Kingdom ;  and  every  oath, 
affidavit,  and  notarial  act  administered,  sworn,  or  done  by  or  before  any 
such  person  shall  be  as  effectual  as  if  duly  administered,  sworn,  or  done 
by  or  before  any  lawful  authority  in  any  part  of  the  United  Kingdom." 

"  Any  document  purporting  to  have  affixed,  impressed  or  subscribed 
thereon  or  thereto  the  seal  and  signature  of  any  person  authorised  by 
this  section  to  administer  an  oath  in  testimony  of  any  oath,  affidavit,  or 
act  being  administered,  taken,  or  done  by  or  before  him,  shall  be  admitted 
in  evidence  without  proof  of  the  seal  or  signature  being  the  seal  or 
signature  of  that  person,  or  of  the  official  character  of  that  person" 
(subs.  2). 

[See  also  Maeriage.] 

[Authorities. — Hall,  International  Laiv,  5th  ed.,  Oxford,  1904;  Calvo, 
Droit  International,  5th  ed.,  5  vols,  and  Suppl,  Paris,  1887-1896  ;  Eivier, 
Principes  du  Droit  des  Gens,  Paris,  1896 ;  Bluntschli,  Das  Moderns 
Volkerrecht,  trans.  Lardy,  4th  ed.,  Paris,  1886;  De  Martens  (P.),  Traits 
de  Droit  International,  trans.  Leo,  Paris,  1883-1887 ;  Twiss,  Law  of 
Motions  in  Time  of  Peace,  Oxford,  1884 ;  Phillimore,  International  Law, 
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3rd  ed.,  London,  1879-1885 ;  Pradier-Fodere,  Cours  de  Droit  Diplomatique, 
Paris,  1884-1897;  Spencer  Walpole,  Foreign  Relations,  London,  1882; 
Duclercq  and  Vallat,  Forviulaire  des  ClmKicelleries  Diplomatique^,  5th  ed., 
Paris,  1890-1894 ;  Woolsey,  Introduction  to  International  Law,  5th  ed., 
London,  1879;  Kliiber,  Droit  des  Gens,  new  ed.,  Paris,  1874;'  Heffter,' 
Droit  International  Public,  trans.  Bergson,  3rd  ed.,  Paris,  1873 ;  Pasquale 
Fiore,  Nouveau  Droit  International  Public,  trans.  Ch.  Antoine,  2nd  ed^, 
1889-1903 ;  De  Martens  (Ch.),  Guide  Diplomatique,  5th  ed.,  Geffcken,' 
1876.]    See  Excellency. 

Direction  in  Writing.— Before  the  passing  of  the  Larceny 
Act,  1901,  1  Edw.  VIL  c.  10,  which  came  into  force  on  January  1,  1902 
(s.  2  (3)),  the  offence  of  fraudulent  misappropriation  by  a  person  entrusted 
with  money  or  valuables  was  regulated  by  the  Larceny  Act,  1861,  24  & 
25  Vict.  c.  96,  ss.  75  and  76,  now  repealed  by  the  firet-mentioned  Act 
(8.  2  (1)). 

To  constitute  an  offence  under  the  former  Act  the  person  entrusted 
had  to  be  a  "  banker,  merchant,  broker,  attorney,  or  other  agent."  These 
words  did  not  include  any  agent,  but  only  an  agent  whose  occupation 
was  similar  to  those  enumerated  in  the  section  (P.  v.  Kane,  [1901] 

1  Q.  B.  472,  following  P.  v.  Portugal,  1886,  16  Q.  B.  D.  478). 

Further,  by  sec.  75,  it  was  necessary  that  there  should  be  a  "  direction 
in  writing  "  as  to  the  dealing  with  the  property  entrusted.  In  this  state 
of  the  law  it  was  often  impossible  to  bring  within  the  grasp  of  the 
criminal  law  a  fraudulent  agent  or  bailee  (see  Li  re  Bcllcncontre,  [1891] 

2  Q.  B.  122,  an  extradition  case  in  which  our  law  was  contrasted  very 
unfavourably  with  that  of  France). 

The  Larceny  Act,  1901,  enacts  that,  "Whosoever — 

(a)  Being  entrusted,  either  solely  or  jointly  with  any  other 
person,  with  any  property,  in  order  that  he  may  retain  in  safe 
custody,  or  apply,  pay,  or  deliver,  for  any  purpose  or  to  any  person, 
the  property,  or  any  part  thereof,  or  any  proceeds  thereof ;  or, 

(b)  Having  either  solely  or  jointly  with  any  other  person, 
received  any  property  for,  or  on  account  of  any  other  person, 

fraudulently  converts  to  his  own  use  or  l)enefit,  or  the  use  or  benefit  of 
any  other  person,  the  property,  or  any  part  thereof,  or  any  proceeds 
thereof,  shall  be  guilty  of  a  misdemeanor,  and  be  liable  on  conviction  to 
penal  servitude  for  a  term  not  exceeding  seven  years,  or  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not  exceeding  two 
years." 

Sec.  1  (2)  excludes  trustees  or  mortgagees  from  the  operation  of  the 
Act. 

It  will  thus  be  seen  that  under  the  new  Act  the  character  or  capacity 
of  the  person  entrusted  and  the  direction  in  writing  have  become 
immaterial. 

Offences  against  sees.  75  and  76  of  the  earlier  Act,  which  took  place 
before  January  1,  1902,  can  still  be  prosecuted  under  that  Act  (see  the 
Interpretation  Act,  1889,  52  &  53  Vict.  c.  63).  As  to  what  amounted 
to  a  "  direction  in  writing,"  see  P.  v.  Chrvitian,  1873,  L.  R.  2  C.  C.  Ft.  94 ; 
P.  v.  Prownlow,  1878,  39  L.  T.  479;  14  Cox,  216;  P.  v.  Kam,  [1901] 
1  K.  B.  472 ;  Arclibold's  Pleading,  23rd  ed.,  p.  576,  and  earlier  editions. 
Prosecutions  under  the  Act  of  1901  can  only  be  undertaken  for  offences 
committed  after  its  commencement  (Archbold,  supra,  and  cases  there 
cited). 
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Directions,  Summons  for. — (l)  History  and  Purpose. 
— The  history  of  the  summons  for  directions  is  that  of  a  cautiously 
developed  policy  on  the  part  of  the  judges  designed  to  cheapen  and 
expedite  procedure  by  establishing  judicial  control  over  the  interlocutory 
proceedings  in  an  action  commenced  by  writ.  The  first  step  in  this 
direction  was  taken  in  1883,  when  a  new  Order  (Order  30,  R  S.  C. 
1883),  consisting  of  three  rules  under  the  title  "  Summons  for  Directions," 
was  included  in  the  new  code  of  rules  of  the  Supreme  Court  issued 
in  that  year.  The  immediate  intention  of  that  Order  was  merely  to 
substitute  one  general  summons,  covering  all  ordinary  interlocutory 
applications,  for  the  number  of  separate  summonses  previously  required 
for  all  applications  in  chambers.  This  intention  was  never  realised. 
The  order  in  question  left  the  parties  free  to  apply  its  provisions  to 
their  actions,  or  to  disregard  it  and  conduct  their  actions  under  the 
procedure  provided  by  the  ordinary  rules.  It  empowered  any  party  to 
apply  at  any  time  for  directions  as  to  the  future  course  of  the  action, 
and  provided  that  the  costs  of  separate  summonses  should  be  disallowed 
where  a  general  summons  might  have  been  issued.  It  was,  however, 
a  failure,  for  it  quickly  fell  into  disuse,  or,  at  any  rate,  was  used  with 
comparative  rarity  during  the  ten  years  it  remained  in  force. 

In  1893  a  new  and  more  stringent  Order,  30,  was  substituted  for  the 
original  Order.  Power  was  given  to  the  master  in  chambers,  if  the 
parties  applied  by  summons  for  directions,  to  order  trial  with  or  without 
pleadings,  to  fix  the  place  and  mode  of  trial,  to  specify  precisely  what 
discovery,  if  any,  should  be  given,  and  in  fact  to  give  both  negative  and 
positive  directions  as  to  the  course  of  the  action.  By  the  same  rules 
(K.  S.  C,  Nov.  1893)  an  important  addition  was  made  to  Order  14, 
namely,  rule  8,  which  empowered  the  master  in  giving  leave  to  defend 
to  include  in  his  order  any  directions  which  could  be  given  under  the 
accompanying  new  Order  30  (Summons  for  Directions),  and  to  order  the 
action  to  be  inserted  in  a  special  list  for  trial  forthwith. 

It  is  to  this  addition  to  Order  14  that  the  policy  underlying  the 
gradual  changes  in  the  rules  as  to  the  summons  for  directions  owes  its 
subsequent  development,  for  this  provision  gave  the  Court  power  for  the 
first  time  to  apply  compulsorily  to  actions  coming  under  Order  14  the 
provisions  of  Order  30. 

With  this  exception.  Order  30  of  1893  still  left  the  parties  the  option 
of  applying  it  to  their  actions,  or  of  proceeding  without  bringing  its 
stringent  provisions  into  play.  This  option  was  generally  exercised 
against  any  application  for  directions,  and  consequently  the  order  still 
remained  a  failure.  Under  Order  14,  r.  8,  which  gave  the  Court  power 
to  make  an  order  for  directions  when  giving  leave  to  defend,  a  great 
number  of  actions  which  would  otherwise  have  been  tried  with  pleadings 
were  tried  as  Shoet  Causes  without  pleadings.  The  success  which 
attended  this  summary  method  of  trying  cases  without  pleadings  dis- 
closed the  real  cause  of  the  failure  of  Order  30  (Summons  for  Directions). 
So  long  as  it  remained  optional  it  was  a  failure.  Where  it  partook  of  the 
nature  of  compulsion  by  the  Court,  it  was  a  conspicuous  success. 

By  the  Eules  of  the  Supreme  Court,  May  1897,  therefore,  the  issue 
of  a  summons  for  directions  was  made  compulsory  in  all  actions  in  the 
High  Court  commenced  by  writ  of  summons,  except  Admiralty  actions, 
and  except  where  proceedings  were  taken  under  Order  14  or  the  action 
was  brought  under  Order  18a  (Trial  without  Pleadings),  both  of  which 
classes  of  cases  were  dealt  with  by  separate  rules. 
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Order  30  was  again  amended  in  August  1897,  by  the  addition  of  r.  8, 
which  made  it  compulsory  on  the  plaintiff'  to  issue  his  summons  for 
directions,  or  to  issue  a  summons  under  Order  14,  within  fourteen  days 
after  the  defendant's  appearance,  and  in  default  of  his  so  doing,  the 
defendant  was  empowered  to  apply  for  dismissal  of  the  action,  but  the 
master  was  also  empowered  to  deal  with  such  summons  to  dismiss  as 
an  application  for  directions. 

The  Order  as  it  then  stood  confined  the  power  of  the  Court  to  pro- 
ceedings before  the  trial,  and  this  was  generally  interpreted  as  limiting 
the  jurisdiction  of  the  Court  to  assisting  and  directing  the  progress  of 
the  action,  and  precluded  the  master  from  making  any  order  to  terminate 
it,  such  as  an  order  to  stay  on  terms,  or  to  dismiss,  or  to  enter  judgment 
by  consent,  or  against  a  third  party  (see  Parties)  under  Order  16,  r.  52. 

In  July  1902,  Order  30  was  again  annulled,  and  re-issued  in  an 
altered  form.  It  ceased  to  apply  to  an  action  by  specially  indorsed  writ, 
summary  procedure  for  every  development  of  such  actions  being  fully 
provided  for  by  Order  14  and  Order  27  (see  Summary  Judgment,  and 
Default  in  Proceedings  in  the  High  Court).  It,  however,  permitted 
"  any  party  "  to  an  Admiralty  action ;  an  action  for  trial  without  plead- 
ings under  Order  18a  ;  an  action  by  specially  indorsed  writ  under  Order  3, 
r.  6  ;  or  any  proceeding  by  originating  summons,  to  take  out  a  summons 
for  directions.  The  application  of  the  Order  was  thus  made  optional  in 
all  cases  to  which  it  was  not  compulsorily  applied.  By  the  Eules  of 
July  1902,  moreover,  the  powers  to  be  exercised  under  Order  30  applied 
to  "all  the  proceedings  to  be  taken  in  the  action,"  instead  of  being 
limited  to  interlocutory  proceedings  before  the  trial,  which  greatly 
enlarged  its  scope. 

2.  Application  of  Order  30. — Order  30  applies  compulsorily  to  all 
actions  in  the  High  Court  commenced  by  writ,  except  Admiralty 
actions ;  actions  by  specially  indorsed  writ  [see  Special  Indorsement]  ; 
and  actions  for  trial  without  pleadings  under  Order  18a  ;  and  it  may 
be  applied  by  either  party  at  his  option,  in  tlie  excepted  actions. 

It  cannot  be  applied  to  any  defendant  who  lias  not  entered  an 
appearance;  either  by  the  plaintiff",  or  by  the  Court.  Where,  for 
example,  there  are  several  defendants  in  an  action  to  which  the  order 
applies,  the  appearance  of  the  first  defendant  who  appears  immediately 
applies  the  Order  to  the  action,  but  the  defendants  who  do  not  appear 
cannot  be  affected  by  the  summons  for  directions  unless,  and  until,  they 
enter  appearance,  as  will  be  found  more  fully  explained  in  3,  infra, 
"  Is-me,  Service  and  Return." 

Although  actions  by  specially  indorsed  writ  are  in  terms  excepted 
from  the  operation  of  Order  30,  they  are  in  fact  made  fully  subject  to 
its  provisions  wherever  in  any  such  action  leave  to  defend  is  given 
under  Older  14  (see  Order  14,  r.  8);  and,  further,  in  case  any  action 
on  a  specially  indorsed  writ  is  not  prosecuted  under  Order  14,  and  the 
defendant  delivers  a  defence,  or  defence  and  counter-claim,  the  plaintiff 
is  bound  to  issue  a  summons  for  directions  to  obtain  leave  to  deliver 
a  reply  to  a  counter-claim  (Order  23,  r.  1),  and  to  fix  the  place  of  trial 
(Order  36,  r.  1). 

Actions  for  trial  without  pleadings  under  Order  18a  are  now 
extremely  rare,  because  in  every  action  either  party  may,  on  the  hearing 
of  the  summons  for  directions,  ask  for  trial  without  pleadings,  and  the 
master  may  so  order  without  being  asked ;  but  where  such  an  action  is 
brought  and  the  defendant  applies  by  ordinary  summons  for  a  statement 
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of  claim  (Order  18a,  r.  3),  the  action  thereupon  immediately  passes  for 
all  purposes  under  the  operation  of  Order  30  (see  Order  30,  r.  1  (c)). 

It  will  be  seen  from  the  above  that  the  instances  where  a  party  to 
one  of  those  actions  which  have  been  excepted  from  the  compulsory 
application  of  Order  30  would  seek  to  exercise  his  option  to  issue  a 
summons  for  directions,  are  likely  to  be  of  rare  occurrence.  It  is  only 
necessary  to  say  as  to  this  option  that  it  is  presumed  to  have  been 
given  by  the  rule  for  exceptional  cases  only,  where  some  difficulty  has 
arisen  between  the  parties  as  to  the  conduct  of  the  action.  The  same 
remark  applies  to  the  option  given  to  apply  the  Order  to  proceedings  by 
originating  summons. 

3.  Issue,  Service  and  Return. — The  summons  for  directions  is  issued 
(fee  10s.)  in  Chancery  actions  at  the  chambers  of  the  judge  to  whom 
the  action  is  assigned  [see  Assignment  of  Action,  etc.];  in  King's 
Bench  actions  (including  commercial  causes)  at  the  Summons  and  Order 
Department,  Central  Office ;  in  Probate  actions  in  the  Principal  Probate 
Eegistry ;  or,  where  the  action  (other  than  a  commercial  cause)  in 
either  of  such  divisions  is  proceeding  in  a  District  Eegistry  of  the 
High  Court,  in  such  registry. 

The  summons  for  directions  must  be  issued  by  the  plaintiff  within 
fourteen  days  after  [see  Tlme,  Computation  of]  the  appearance  of  the 
defendant  who  first  appears,  and  before  the  plaintiff  takes  any  fresh 
step  [see  Step  in  the  Action],  other  than  application  for  interim  in- 
junction, or  receiver;  otherwise  the  defendant  who  has  appeared  may 
apply  to  dismiss  (Order  30,  r.  8).  Although  the  plaintiff  cannot  after 
appearance  take  any  fresh  step  to  continue  the  action  until  he  has 
issued  the  summons  for  directions,  he  may  terminate  the  action  by 
accepting  money  paid  into  Court  in  satisfaction,  and  taking  such 
money  out. 

Where  there  are  several  defendants,  one  or  some  of  whom  appear 
at  different  times,  and  one  or  some  make  default  of  appearance,  the 
plaintiff's  course  is  as  follows : — («)  Within  fourteen  days  after  the  first 
appearance  he  should  issue  the  summons  for  directions  and  ask  for 
pleadings,  discovery  or  such  other  directions  as  he  may  require  against 
the  defendants  who  have  appeared  up  to  the  time  of  issuing  the 
summons :  (&)  If  an  appearance  is  subsequently  entered  for  another 
defendant,  he  should  issue  a  notice  for  further  directions  (Order  30,  r.  5 ; 
no  fee),  asking  for  the  directions  he  requires  against  such  defendant, 
(c)  If  there  still  remains  a  defendant  who  is  in  default  of  appearance, 
he  must  serve  such  defendant  with  a  statement  of  claim  (Order  13,  r.  12). 
He  cannot  apply  for  any  directions  against  a  defendant  in  default  of 
appearance,  but  is  bound  to  serve  such  defendant  with  a  statement  of 
claim,  either  personally,  or  by  filing  it  in  default  against  him  under 
Order  19,  r.  10.  [See  Default  in  Proceedings  in  the  High  Court.] 
The  Court  has  no  power  to  dispense  with  the  statement  of  claim  in 
such  a  case.  Even  where  the  master  has  ordered  that  there  shall  be 
no  pleadings  in  the  action,  such  direction  cannot  be  applied  to  a 
defendant  in  default  of  appearance  {Be  Norman,  [1900]  W.  N.  159). 
There  is  no  power,  on  the  hearing  of  a  summons  for  directions,  or  of 
a  notice  for  further  directions,  to  make  any  order,  or  give  any  directions 
against  a  defendant  who  has  not  entered  appearance;  nor  can  he  be 
served  with  any  summons,  or  notice,  for  directions  by  filing  it  in  default 
against  him  under  Order  67,  r.  4. 

In  the  Chancery  Division  a  summons  for  directions  may  be  issued 
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on  any  day  throughout  the  year  on  which  Chancery  Chambers  are  open. 
In  the  King's  Bench  Division  neither  a  summons  nor  a  notice  for 
directions  can  be  issued  in  the  Long  Vacation,  except  in  causes  intended 
to  be  tried  during  the  autumn  assizes  at  any  place  for  which  the 
commission  day  is  fixed  by  Order  in  Council  for  a  day  prior  to  the  1st 
December  (see  Order  64,  r.  4),  in  which  case  a  summons  for  directions 
may  be  issued  on  or  after  the  1st  October.  This  regulation  does  not 
rest  on  any  rule,  but  is  now  the  established  practice  of  the  King's 
Bench  Division.  It  also  carries  with  it  the  natural  consequence  of 
precluding  a  defendant  from  applying  to  dismiss  under  Order  30,  r.  8, 
in  the  iLong  Vacation,  subject  to  the  like  exception.  After  judgment, 
every  application  under  Order  30  is  made  by  ordinary  summons,  not 
by  notifje  (r.  5). 

Service  of  a  summons,  or  notice,  for  directions  is  eftected  by  leavincr 
a  copy  within  the  prescribed  hours  (before  6  p.m.  on  week  days,  except 
Saturday,  or  before  2  p.m.  on  that  day  :  Order  64,  r.  11)  at  the  address 
for  service  with  any  person  resident  at  or  belonging  to  such  place,  or 
posting  it  in  a  prepaid  registered  envelope  addressed  to  the  person  to 
be  served  at  such  address  for  service  (Order  67,  r.  2 ;  see  Service  and 
Delivery).  If  served  by  post,  the  time  of  service  counts  in  practice  as 
having  been  effected  on  the  day  following  the  day  of  posting. 

By  the  terms  of  Order  30,  r.  1,  the  summons  is  to  be  "  returnable 
in  not  less  than  four  days,"  and  the  notice  for  further  directions  under 
r.  5  is  to  be  a  "  two  clear  days'  notice."  This  means  that  if  the 
summons  is  served  on  a  Monday,  it  cannot  be  made  returnable  before 
the  following  Friday,  nor,  if  served  on  a  Thursday,  before  the  following 
Tuesday.  In  the  case  of  a  notice  for  directions,  if  served  on  a  Monday, 
it  cannot  be  made  returnable  l>efore  the  following  Thursday,  nor,  if 
served  on  a  Friday,  before  the  following  Tuesday.  Closed  days  do  not 
count  [see  Time,  Computation  of];  subject  to  these  fixtures  of  the 
minimum  time,  the  actual  return  day  depends,  not  on  the  date  of 
service,  but  on  the  state  of  the  chamber  list. 

An  exception  to  the  time-fixture  as  to  a  notice  for  directions  has 
been  made  in  practice.  Order  54,  r.  4  E,  allows  a  summons  for  time 
only  to  be  served  one  day  for  the  next,  and  this  has  in  practice  been 
applied  to  a  notice  for  directions  where  the  party  is  applying  for  time 
only. 

The  practice  of  the  Commercial  Court  {q.v.)  has  also  varied  the 
general  practice,  as  stated  above.  It  has  been  held  that  the  plaintiff 
in  a  commercial  cause  is  not  compelled  to  wait  for  the  defendant's 
appearance  before  issuing  a  summons  for  directions  asking  to  have  the 
action  inserted  in  the  commercial  list.  He  may  issue  the  summons 
immediately  after  the  writ  is  issued,  and  the  commercial  judge  may 
order  the  action  to  be  inserted  in  the  commercial  list  without  requiring 
the  presence  of  the  defendant.  The  only  ground  on  which  the  defen- 
dant can,  after  appearance,  object  to  the  order  is  that  the  case  is  not 
in  fact  a  commercial  cause  {Barry  v.  Peruvian  Corporation,  [1896]  1  Q.  B. 
208,  C.  A.). 

No  one  but  the  commercial  judge  can  make  any  order  in  a  com- 
mercial cause,  therefore,  where  an  action  proceeding  in  a  District 
Eegistry  is  transferred  to  the  commercial  list,  the  order  also  directs 
the  removal  of  the  action  to  London. 

4.  Power  of  the  Court  under  the  Summons  for  Directions.  —  The 
powers  conferred   on   the   Court   by  Order   30   are   in   terms  almost 
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unlimited.  "  Upon  the  hearing  of  the  summons  the  Court  or  a  judge 
shall,  so  far  as  practicable,  make  such  order  as  may  be  just  with  respect 
to  all  proceedings  to  be  taken  in  the  action  "  (r.  2,  as  amended  by  Kules 
of  the  Supreme  Court,  July  1902).  Besides  directing  an  action  through 
its  interlocutory  stages,  including  orders  as  to  pleadings,  particulars, 
admissions,  discovery,  interrogatories,  inspection  of  documents,  and  of 
real  or  personal  property,  commissions  or  letters  of  request  for  evidence 
abroad  {Macaulay  v.  Glass,  1902,  47  Sol.  Jo.  41),  examination  of  wit- 
nesses, place  and  mode  of  trial,  the  judge  or  master  may  refer  the 
action  to  a  referee  for  trial ;  or  for  an  account  {Brown  v.  Haigh,  [1905] 
2  Ch.  379) ;  or  stay  the  action ;  or  dismiss  for  want  of  prosecution ;  or 
strike  out  a  statement  of  claim  with  dismissal  {Peperell  v.  Hircl,  [1902] 
1  Ch.  477) ;  or  remit  the  action  to  a  county  court ;  or  order  foreclosure 
and  accounts  {Horton  v.  Bosson,  1899,  80  L.  T.  435).  In  the  last-named 
case  the  jurisdiction  to  make  an  order  for  accounts  and  inquiries  under 
Order  15  on  a  summons  for  directions  was  doubted,  but  this  is  now 
commonly  done. 

The  Court  has  been  given  a  free  hand  to  "  make  such  order  as  may 
he  just."  This  only  applies,  however,  to  proceedings  in  the  action.  It 
does  not  include  any  jurisdiction  to  adjudicate  on  the  claim,  or  to  deprive 
either  party  of  any  legal  right.  Thus  a  party  cannot  be  deprived  of 
his  right  to  trial  by  jury  under  Order  36,  r.  6.  A  master,  in  giving 
leave  to  defend  under  Order  14,  may  give  directions  under  Order  30 
(Order  14,  r.  8),  but  unless  the  case  falls  within  Order  36,  rr.  4  or  5,  or 
trial  without  a  jury  is  made  a  condition  of  leave  to  defend,  there  is  no 
power  by  a  subsequent  direction  to  deprive  the  defendant  of  his  right 
to  a  jury  (Woolfe  v.  Be  Braam,  1900,  48  W.  E.  161,  C.  A.).  Nor  can 
&  defendant  who  has  neither  consented,  nor  is  under  terms,  nor  has 
been  ordered  to  take  short  notice  of  trial,  be  deprived  of  his  right  to 
ten  days'  notice  of  trial  under  Order  36,  r.  14  {Laskier  v.  Tekeian,  1892, 
67  L.  T.  121). 

But  so  long  as  legal  rights  are  substantially  preserved  there  is  power 
to  override  the  technical  requirements  and  provisions  of  Eules  of  Court. 
Thus  Order  36,  r.  18,  provides  that  notice  of  trial  elsewhere  than  in 
London  or  Middlesex  shall  be  deemed  to  be  for  the  first  day  (com- 
mission day)  of  the  next  assizes  at  the  place  for  which  notice  of  trial 
is  given.  Acting  under  the  summons  for  directions,  the  judge  in 
chambers  ordered  notice  of  trial  to  be  served  two  days  before  the 
commission  day  for  Liverpool,  adding  a  stipulation  in  the  order  that 
the  case  should  not  be  heard  before  a  date  fixed,  which  was  ten  days 
after  the  date  of  service  of  the  notice  of  trial.  The  Court  of  Appeal 
held  that  there  was  power  to  make  the  order,  as  the  defendant's  right 
to  ten  days'  notice  was  substantially  preserved  {Baxter  v.  Holdsworth, 
[1898]  1  Q.  B.  266,  C.  A.).  And  where  the  judge  altered  the  ordinary 
sequence  of  proceedings  in  an  action,  and  refused  leave  to  appeal,  the 
Court  of  Appeal  also  refused  leave  to  appeal.  In  the  unreported  case 
of  Magnus  v.  Plumlers'  Co.  (cited  Annual  Practice,  notes  to  Order  30, 
r.  1)  Sterling,  J.,  before  statement  of  claim  had  been  delivered,  ordered 
production  and  inspection  by  plaintiff"  of  the  defendants'  charter, 
ordinances,  and  by-laws ;  statement  claim  to  be  delivered  three  weeks 
after  such  inspection,  and,  as  above  stated,  appeal  was  refused.  It  is 
common  practice  on  giving  directions  to  alter  the  times  fixed  by  the 
rules  for  delivery  of  pleadings.  The  six  weeks  allowed  for  statement 
of  claim  is  in  King's  Bench  Division  frequently  abridged  to  three  weeks, 
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or  a  month ;  and  in  simple  cases  the  ten  days  allowed  for  defence  is 
abridged  to  seven  days. 

Where  a  debenture-holder's  action  is  ordered  to  go  to  trial  without 
pleadings,  the  order  should  contain  a  direction  that  evidence  shall  be 
taken  by  affidavit  {Re  Ckitta  Perclia  Coi'poration,  1899,  W.  N.  251). 

Where  the  judge  or  master  refuses  a  substantial  application,  such 
as  refusal  to  add  parties,  the  order  for  directions  ought  to  show  that 
the  application  was  refused,  as  the  mere  omission  of  the  direction  from 
the  order  does  not  afford  sufficient  evidence  of  the  refusal  on  which 
to  ground  an  appeal  (see  Piggott  v.  Bartlett,  1899,  L.  J.  N.  C.  602).  An 
appeal  from  the  master  to  the  judge  in  chambers  lies  as  of  course 
(Order  54,  r.  21),  but  appeals  from  the  judge  to  the  Court  of  Appeal 
from  orders  for  directions  are  strongly  discouraged,  and  leave  to 
appeal  is  only  granted  in  exceptional  cases. 


FORMS. 

SUMMONS  fm-  Directions.    (Geneial  List.) 

Title  of  Action. 

Let  all  parties  concerned  attend   the  Master  in  Chambers,  Royal 
Courts  of  Justice,  Strand,  London,  on  day  the  day 

of  190  ,  at  o'clock  in  the  noon,  on  the  hearing 

of  an  application  on  the  part  of   the  plaintiff  to  show  cause  why  an 
order  for  directions  should  not  be  made  in  this  action  as  follows : — 

Pleadings. 

Statement  of  claim  containing  full  particulars  in  days. 

Defence  containing  full  particulars  in  days  from  delivery 

of  statement  of  claim. 

Reply  (if  counter-claim)  in  days  after  delivery  of  defence. 

Discovery.  That  after  defence  delivered  the  plaintiff  and  defendant  do 
respectively  within  ten  days  after  notice  requiring  affidavit  of 
documents,  answer  on  affidavit,  stating  what  documents  are  or 
have  been  in  their  possession  or  power  relating  to  the  matters 
in  question  in  this  action. 

Trial.     That  this  action  be  tried  at  with  a  judge  and  common 

jury.     Special  jury  on  notice  by  the  plaintiff  with  notice  of 
trial,  or  by  defendant  within  four  days  after. 

Any  other  interlocutory 
matter  or  thing. 

Liberty  to  apply. 

And  that  the  costs  of  this  application  be  costs  in  the  cause. 

Dated  the,  &c. 

This  Summons  was  taken  out  by  [Name  and 
Address  of  Soliciior.] 
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ORDER  for  Directions.     (General  List.) 
Title  of  Action. 

Upon  hearing  the  solicitors  on  both  sides,  the  following  directions 
are  hereby  given,  and  it  is  ordered 

That  there  be  pleadings  in  the  action,  as  follows : — 

Statement  of  claim  containing  full  particulars  to  be  delivered  in 
days  from  this  date.     Defence  containing  full  particulars  in 
days  from  delivery  of  statement  of  claim.     Reply  (if  counter 
claim)  in  days  after  delivery  of  defence. 

That  after  defence  delivered  the  plaintiff  and  defendant  do,  respec- 
tively, within  ten  days  after  notice  requiring  affidavit  of  documents, 
answer  on  aflfidavit  stating  what  documents  are  or  have  been  in  their 
possession  or  power  relating  to  the  matters  in  question  in  this  action. 

That  the  action  be  tried  at  with  a  judge  and  common 

jury.     Special  jury  on  notice  by  the  plaintiff  with  notice  of  trial,  or 
by  defendant  within  four  days  after. 

[Other  interlocutory  matters,  if  any.] 

That  the  costs  of  this  application  be  costs  in  the  cause. 

Liberty  to  either  party  to  apply. 

Dated  the  day  of  19     . 


SUMMONS  for  Directions.     (Commercial  List.) 

Title  of  Action. 

Let  all  parties  concerned  attend  the   judge  in  chambers,  at  the 
Central  Office,  Royal  Courts  of  Justice,  Strand,  London,  on 
day  the  day  of  19     ,  at  10*30  of  the  clock  in  the 

forenoon  on  the  hearing  of  an  application  on  the  part  of  the 
for  an  order  for  directions  as  follows  : — 

That  the  action  be  transferred  to  the  commercial  list. 

That  points  of  claim  be  delivered  by  the  plaintiff  in  days. 

That  points  of  defence  be  delivered  by  the  defendant  in  days 

afterwards, 

~    That  lists  of  documents  be  exchanged  between  the  parties  in  seven 
days,  and  inspection  be  given  within  three  days  afterwards. 

That  the  action  be  tried  with  [or  without]  a  special  jury. 

That  the  date  of  trial  be  fixed  for 
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ORDER  fffr  Directions.     {Comvincial  List.) 
Title  of  Action. 
Upon  hearing  on  both  sides,  and  upon  reading  , 

It  is  ordered 

[Here  follow  the  matters  directed  as  in  the  Summons.] 
Dated  this  day  of  19     . 


Directly  Affected.— Order  58,  r.  2  (R.  S.  C),  requires  that  in 
appeals  to  the  Court  of  Appeal  notice  of  appeal  must  be  served  upon  all 
parties  "  directly  affected  "  by  the  appeal.  A  third  party,  who  has  been 
served  by  a  defendant,  and  has  obtained  leave  to  appear  at  the  trial,  is 
not  a  person  "  directly  affected  "  by  an  appeal  by  the  plaintiff  within  the 
meaning  of  the  rule  (In  re  Salmon,  Pi'iest  v.  Upplrbij,  1889,  42  Ch.  D. 
351).  It  appears  to  be  doubtful  whether  an  official  receiver  is  a  person 
"  directly  affected  "  by  an  appeal  against  a  receiving  order,  but  the  Court 
of  Appeal  decided  in  In  re  Webber,  Ex  parte  Webber,  1889,  24  Q.  B.  D. 
313,  that  a  notice  of  appeal  must  be  served  on  him  in  such  a  case; 
so  also  must  notice  be  served  on  the  trustee  in  bankruptcy  as  well  as 
on  the  petitioning  creditor  in  appealing  from  the  refusal  to  annul  an 
adjudication  of  bankruptcy  {In  re  Ward,  Ex  parte  Ward,  1880, 15  Ch.  D. 
292).  Where  there  was  an  appeal  by  the  official  receiver  against  an 
order  staying  proceedings,  the  petitioning  creditor  was  treated  as  a 
person  "directly  afl'ected,"  and  ordered  to  be  served,  but  not  other 
creditors  {In  re  A  Debtor,  [1901]  2  K.  B.  354). 

Director  of   Public    Prosecutions.  — Until  1879 

there  was  no  effective  or  systematic  arrangement  for  the  prosecution  of 
offences  in  England  such  as  exists  in  Scotland  and  in  most  Continental 
States;  and  except  where  the  Attf)rney-General  intervened  in  a  case 
which  was  regarded  as  of  general  concern,  tlie  initiation  of  prosecutions 
was  left  to  private  enterprise,  encouraged  only  by  the  provisions  for 
defraying  the  costs  of  prosecuting  certain  offences  out  of  some  local 
rate  or  fund. 

15y  the  Prosecution  of  Offences  Acts,  1879,  42  &  43  Vict.  c.  22,  and 
1884  (47  &  48  Vict.  c.  58),  steps  were  taken  to  provide  somewhat  more 
adequately  for  a  national  and  public  system  of  prosecution.  The  scheme 
of  the  Act  of  1879  was  to  create  a  new  department  of  "Director  of 
Public  Prosecutions  "  distinct  from  the  existing  legal  departments  of  the 
Crown ;  but  this  arrangement  was  found  wasteful  and  ineffective,  and 
in  1884  the  department  was  merged  in  that  of  the  Solicitor  to  the 
Treasury,  who,  with  his  assistant  solicitors,  now  acts  as  Director  of 
Public  Prosecutions  (47  &  48  Vict.  c.  58,  s.  2),  subject  in  all  matters, 
including  the  selection  and  instruction  of  counsel,  to  the  directions  of 
the  Attorney-General  (Regulations,  1886,  No.  2,  s.  10). 

In  discharge  of  this  office  it  is  the  duty  of  the  director,  under  the 
supervision  of  the  Attorney-General,  (1)  to  institute,  undertake,  or 
carry  on, criminal  proceedings  at  any  stage  and  in  any  Court;  (2)  to 
VOL.  IV.  37 
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give  advice  and  assistance  to  persons  concerned  in  a  criminal  proceeding, 
whether  officials  or  not,  as  to  the  conduct  of  the  proceeding.  The  cases 
in  which  he  is  to  act  thus  are  those  prescribed  by  regulations  under  the 
Act  or  specially  directed  by  the  Attorney-General.  Regulations  may  be 
made  (1)  generally  for  carrying  the  Acts  into  effect;  (2)  providing 
for  undertaking  cases  of  importance  and  difficulty,  or  in  which,  owing 
to  special  circumstances  or  the  refusal  or  failure  to  proceed  with  a 
prosecution,  intervention  on  the  public  behalf  is  necessary  for  the 
due  prosecution  of  the  offender ;  (3)  fixing  the  districts  for  which  the 
assistants  of  the  director  are  to  be  appointed  and  act  (1879,  c.  22, 
s.  2);  and  (4)  prescribing  the  forms  and  particulars  to  he  used  and 
specified  in  police  returns  as  to  crimes  (1879,  ss.  2,  6 ;  1884,  s.  3). 
The  regulations  are  to  be  made  by  the  Attorney-General,  with  the 
approval  of  the  Lord  Chancellor  and  a  Secretary  of  State,  and  when 
made  do  not  come  into  force  until  the  draft  has  lain  before  each  House 
of  Parliament  for  not  less  than  forty  days  on  which  the  House  has  sat 
(1879,  s.  6). 

Two  sets  of  regulations  were  made  on  January  25,  1886  (St.  R.  &  0., 
Revised,  1904  ed.,  vol.  iv.,  tit.  "  Criminal  Procedure,  E.,  p.  759),  which 
prescribe  the  duties  of  the  public  prosecutor,  of  chief  offtcer  of  police, 
and  coroners,  justices,  and  their  clerks. 

Duties  of  the  Director  of  Public  Prosecutions. — The  director  must 
institute,  undertake,  or  carry  on  the  following  criminal  proceedings : — 

(a)  Eor  offences  punishable  by  death ; 

(b)  For  offences  of  a  class  the  prosecution  whereof  was  prior  to 
January  25,  1886,  undertaken  by  the  Treasury  Solicitor  {e.g.  cases  under 
the  Coinage  Offences  Act,  1861 ;  Pari.  Pap.  1906,  C.  183,  p.  4) ; 

(c)  Where  he  receives  an  order  from  a  Secretary  of  State  or  the 
Attorney-General ; 

(d)  Where  it  appears  to  him  that  the  offence  or  the  circumstances  of 
its  commission  is  or  are  such  as  to  call,  in  the  public  interest,  for  prose- 
cution, and  that  owing  to  its  importance  or  difficulty  or  other  causes  due 
prosecution  is  unlikely  without  his  intervention  (s.  1). 

To  this  list  should  be  added  prosecutions  by  order  of  the  Boards  of 
Trade  or  Agriculture,  under  the  Merchandise  Marks  Acts,  1891  and 
1894.  The  director  has  also  duties  with  respect  to  attending  the  trial 
of  Election  Petitions  and  prosecuting  for  election  offences. 

The  director  in  such  cases  may  take  all  such  steps  as  he  thinks 
necessary.  He  may  also,  where,  on  a  Ceo wn  Case  Reserved,  no  counsel 
is  instructed  for  the  prosecution,  instruct  counsel  if  he  thinks  the  case  of 
sufficient  importance,  or  is  so  directed  by  the  Attorney-General  (s.  4). 

He  may  on  application  or  on  his  own  initiative  give  advice  verbally 
or  in  writing  in  any  case  which  he  thinks  important  or  difficult,  to 
justices,  clerks,  or  chief  officers  of  police,  or  other  persons  (s.  3),  and  he 
may  assist  prosecutors  by  authorising  them  to  incur  special  costs  (1)  for 
preparing  scientific  evidence  and  remunerating  scientific  witnesses ;  (2) 
for  preparing  plans  or  models ;  (3)  for  paying  special  fees  to  counsel ; 
or  (4)  for  any  special  purpose  sanctioned  by  the  Attorney-General.  He 
may  also,  ex- post  facto,  sanction  such  costs  where  requisite,  and  incurred 
on  emergency  without  his  previous  authority. 

He  may  also  employ  a  solicitor  as  his  agent  for  a  prosecution,  and 
certify,  after  examining  his  charges,  what  he  considers  reasonable  and 
proper  to  be  paid  (Regs.  No.  2,  s.  9).  It  is  not  stated  out  of  what  fund 
these  costs  are  to  be  defrayed. 
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The  director  cannot  be  compelled  to  disclose  the  sources  of  the 
information  on  which  he  undertakes  a  prosecution  (Marks  v.  Beyfus 
1890,  25  Q.  B.  D.  494). 

If  the  director  takes  up  a  case,  he  is  not  bound  over  to  pro- 
secute, nor  required  to  give  security  for  costs  {e.g.  in  election  cases), 
nor  need  any  person  be  so  bound  over  or  give  security;  and  persons 
bound  over,  or  who  have  given  security  before  he  intervenes,  are 
released  by  his  intervention,  and  their  liabilities  fall  upon  him  (Act 
1879,  s.  7;  Stuhhs  v.  Director  of  Pvhlic  Prosecutions,  1890,  24  Q.  B.  D. 
490);  but  his  intervention  does  not  affect  the  right  of  any  person  to 
obtain  restitution  of  property,  or  to  obtain  any  claim,  right,  or  advantage 
by  a  private  prosecution,  if  such  person  gives  to  the  director  all  reasonable 
information  and  help  in  the  public  prosecution  (1879,  s.  7).  This  proviso 
applies  specially  to  restitution  under  sec.  100  of  the  Larceny  Act,  1861. 

The  costs  of  public  prosecutions  are,  subject  as  above,  defrayed  in 
the  same  way  as  those  of  private  prosecutions  (see  aiite,  p.  97),  and, 
80  far  as  not  paid  out  of  the  county  allowance  or  by  the  defendants, 
are  paid  by  moneys  provided  by  Parliament  on  appropriation  for  the 
Treasury  Solicitor's  Department. 

If  the  director  takes  up  and  subsequently  drops  a  prosecution,  any 
other  person  who  would  otherwise  have  been  entitled  to  prosecute  may, 
by  showing  good  cause  on  affidavit,  obtain  an  order  from  the  High  Court, 
directing  the  mode  in  which  the  proceedings  may  be  continued  by  the 
applicant  (Act  of  1879,  s.  6).  This  power  seems  not  to  have  been 
exercised,  nor  does  it  appear  whether  the  application  should  be  by 
summons  or  motion. 

It  is  the  duty  of  the  director  to  require  (Eegs,  No.  2,  s.  6)  the 
chief  officers  of  police  of  every  district  (Eegs.  No.  1,  s.  1)  to  give  him 
information  with  respect  to  certain  indictable  offences  alleged  to  have 
been  committed  in  the  district,  namely : — 

1.  All  offences  punishable  by  death ; 

2.  (a)  Other  offences  which  appear  to  the  officer  of  such  importance 
or  difficulty  as  to  render  the  assistance  of  the  director  desirable ; 

(b)  Other  offences  where  the  prosecution  is  abandoned  or  not  properly 
followed  up ; 

(c)  Other  offences  in  regard  to  which  it  appears  to  the  officer  under 
the  regulations  that  the  prosecution  should  be  instituted,  undertaken,  or 
carried  on  by  the  director ;  and 

(d)  Other  offences  where  the  information  is  required  of  him  in  writing 
by  the  director. 

Special  provision  is  also  made  as  to  the  times  and  modes  of  giving 
the  information  as  to  capital  or  non-capital  offences. 

It  is  the  duty  of  the  public  prosecutor  to  give  notice  to  a  justice 
or  coroner  when  he  has  instituted  or  undertaken  or  is  carrying  on  a 
criminal  proceeding  (Eegs.  No.  2,  s.  7),  and  it  is  the  duty  of  the  person 
receiving  the  notice  (subject  to  any  special  direction  by  the  Attorney- 
General),  within  three  days  of  its  receipt,  to  transmit  to  the  public 
prosecutor,  by  registered  letter  or  by  railway  or  messenger,  every 
recognisance,  information,  certificate,  requisition,  deposition,  document, 
and  thing  connected  with  the  case  which  he  would  otherwise  have  by 
law  to  deliver  to  the  proper  officer  of  the  Court  of  trial  (1879,  s.  5; 
Eegs.  No.  1,  8.  5).  Failure  to  comply  with  this  obligation  exposes  the 
justice  or  coroner  to  a  liability  to  be  fixed  by  the  Court  of  trial  (Act  of 
1879,  s.  5 ;  7  Geo.  iv.  c.  64,  ss.  5,  6). 
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The  public  prosecutor  on  receipt  of  the  documents,  etc.,  is  under  the 
same  obligation  as  the  coroner  or  justice  or  officer  of  the  Covirt  of  trial 
as  to  giving  copies  (11  &  12  Vict.  c.  42,  s.  27 ;  30  &  31  Vict.  c.  35,  s.  4 ; 
42  &  43  Vict.  c.  22,  s.  5),  and  must,  at  a  reasonable  time  before  the 
trial,  cause  the  originals  to  be  delivered  ro  sent  by  registered  letter  to 
the  proper  officer  of  the  Court  of  trial  (Act  of  1879,  s.  5 ;  Eegs.  No.  1, 
s.  5 ;  No.  2,  s.  7). 

Where  a  prosecution  for  any  offence  (whether  indictable  or  not) 
instituted  before  a  Court  of  svimmary  jurisdiction  is  withdrawn  or  is 
not  proceeded  with  within  a  reasonable  time,  the  clerk  of  the  Court 
must  send  to  the  public  prosecutor  a  letter  stating  the  circumstances 
of  the  case,  and  inquiring  whether  he  wishes  a  copy  of  the  information 
and  depositions  or  documents  connected  with  the  case ;  and  if  he  does, 
to  deliver  or  send  by  registered  letter  such  documents  as  the  public 
prosecutor  requires  (1879,  s.  5 ;  Eegs.  No.  1,  s.  6 ;  No.  2,  s.  8).  The 
effect  of  this  last  provision  is  to  prevent  magistrates  from  readily 
assenting  to  the  withdrawal  of  a  warrant  or  prosecution,  and  to  enable 
the  public  prosecutor  to  investigate  cases  where  criminal  proceedings 
are  compromised  in  a  manner  inconsistent  with  public  justice. 

Since  1886  the  Treasury  Solicitor  has  made  annual  returns  as  to 
the  proceedings  and  expenses  of  his  department  with  respect  to  public 
prosecutions.  That  for  1905  forms  Pari.  Pap.  1906  (C.  183);  and  the 
prior  returns  are  enumerated  on  p.  2  of  the  1905  return. 

Directory.— See  Copyeight. 

Directory  Enactment. — When  a  statute  is  passed  for  the 
purpose  of  enabling  something  to  be  done,  and  prescribes  the  way  in 
which  it  is  to  be  done,  it  may  be  either  an  absolute  enactment  or 
a  directory  enactment.  The  difference  between  the  two  is  that  an 
absolute  enactment  must  be  obeyed  or  fulfilled  exactly,  but  it  is 
sufficient  if  a  directory  enactment  be  obeyed  or  fulfilled  substantially. 

It  seems  that  no  universal  rule  can  be  laid  down  as  to  whether 
enactments  shall  be  considered  directory  only  or  obligatory,  but  it  is 
the  duty  of  the  Courts  of  justice  to  try  to  get  at  the  real  intention  of 
the  Legislature  by  carefully  attending  to  the  whole  scope  of  the  statute 
to  be  construed  (see  Liverpool  Bank  v.  Turner,  1861,  30  L.  J.  Ch.  380). 

In  the  case  of  the  B.  v.  Lofthouse,  1866,  L.  E.  1  Q.  B.  443,  it  was 
held  that  under  the  Act  11  &  12  Vict.  c.  63,  s.  24,  it  was  the  duty  of 
the  chairman  at  an  election  of  a  local  board  of  health  to  fill  up  the 
voting  papers  with  the  number  of  votes,  but  that  the  requirement  of 
the  statute  was  not  obligatory,  and  the  omission  did  not  vitiate  them 
and  render  the  election  void,  and  that  the  chairman  would  be  liable  to 
the  penalty  imposed  by  the  Act. 

[Authorities. — See  Hardcastle  on  Statutes,  4th  ed.,  by  Craies,  pp.  230 
et  seq. ;  Maxwell  on  The  Interpretation  of  Statutes,  4th  ed.] 

Disa-bling  Statutes. — A  disabling  or  restraining  statute  is 
one  which  restricts  the  rights  of  persons.  For  instance,  at  common  law 
spiritual  corporations  might  lease  out  their  estates  for  any  term  of  years. 
The  Statute  13  Eliz.  c.  10  prevented  them  from  making  leases  for 
longer  terms  than  twenty-one  years.  It  would  therefore  be  described 
as  a  disabling  or  restraining  statute. 

On  the  other  hand,  the  Statute  32  Hen.  viii,  c.  28,  which  gave  certain 
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ecclesiastical  corporations  a  more  ample  power  of  making  leases  than 
tliey  possessed  before,  is  called  an  enabling  statute. 

[Authorities. — See  Stephen's  Comnieiitaries,  14tli  ed. ;  Hardcastle  on 
Statutes,  4th  ed.,  by  Craies ;  Maxwell,  Interpretation  of  Statutes,  4th  ed.] 

Disafforest. — Cp.  Magna  Carta,  47,  "  Omnesforestce  quce  affores- 
tatm  sunt  tempore  nostro,  statiin  disafforestentnr,"  and  the  Charta  de  Foresta 
of  Hen.  III.,  ap.  Stubbs'  Select  Charters  (Clarendon  Press),  p.  348.  To 
«Hsafforest  is  to  deprive  of  the  franchise  or  royal  privilege  of  Forest 
{q.v.).  The  extensive  afforestations  or  creations  of  new  forests  con- 
stituted one  of  the  most  serious  grievances  of  the  subject  under  the 
Xorman  kings.  The  grievance  lay  in  the  fact  that  the  forest  was  a 
privileged  royal  area,  an  imperium  in  im2:)crio,  subject  exclusively  to  the 
oppressive  and  cruel  forest  law,  and  the  importance  of  a  disafforesting 
charter  consisted  in  the  restoration  of  the  common  law  of  the  land. 
Disafforested  lands  remained  in  media*val  times  subject  to  certain 
forestal  rights  of  the  Crown,  and  were  known  as  purlieus  (apparently 
from  pourall^e,  an  area  ascertained  by  perambnlatio,  Manwood,  Forest 
Laivs,  c.  20,  ss.  1-4).  In  modern  practice  disafforesting  is  effected  by 
Act  of  Parliament.  Cp.  the  Which  wood  Disafforesting  Act,  16  &  17 
Vict.  c.  36,  whereby  it  is  provided  that  the  boundaries  shall  first  be 
ascertained,  and  that  the  forest  shall  thereupon  l)e  disafforested,  and 
all  right  of  Her  Majesty  to  "  lierbage  and  feed  for  deer  "  and  all  other 
forestal  rights  shall  cease. 

Disbursement. — A  liability  incurred  by  the  master  of  a  ship 
for  necessaries  is  a  "disbursement"  within  the  meaning  of  sec.  10  of  the 
Admiralty  Court  Act,  1861  {The  Fairport,  1882,  8  P.  D.  48),  but  that 
statute  does  not  give  him  a  maritime  lien  in  respect  of  such  disburse- 
ment {The  Sara,  1889,  14  App.  Cas.  209). 

Only  such  payments  as  are  made  by  the  solicitor  as  such  are 
properly  to  Ije  included  in  his  bill  of  costs  as  "  disbursements  "  within 
the  meaning  of  sec.  37  of  the  Solicitors  Act,  1843,  6  &  7  Vict.  c.  73 
{In  re  RemnaiU,  1849,  11  Beav.  603;  50  E.  R.  949).  In  that  case  a 
payment  of  money  for  costs  of  proceedings  in  which  tlie  solicitor  had 
not  acted,  but  which  the  client  requested  the  sohcitor  to  pay,  was  held 
to  be  wrongly  included  in  the  solicitor's  bill  of  costs.  Neither  should 
a  lessor's  solicitor  include  the  costs  of  concurring  parties  in  his  bill  of 
costs  against  the  lessee  {In  re  Fletcher  find  Dj/son,  [1903]  2  Ch.  688. 
It  was  held  in  In  re  Lamb,  1889,  23  Q.  B.  I).  5,  that  a  payment  for 
probate  duty,  made  by  a  solicitor  on  behalf  of  his  client,  was  a  "  dis- 
bursement," and  was  properly  included  in  his  bill  of  costs. 

This  decision  was,  however,  overruled  in  In  re  Kingdon  and  Wilson, 
[1902]  2  Ch.  242,  where  the  payment  was  for  estate  duty.  In  In  re 
Buckwell  and  Berkeley,  [1902]  2  Ch.  596,  it  was  held  that  deposits  paid 
by  a  solicitor  as  security  for  costs  of  discovery  under  Order  XXXI., 
rr.  25,  26,  which  were  not  repaid,  were  not  "  disbursements."  Stamp 
duty  payable  on  the  registration  of  a  company  on  the  amount  of  its 
nominal  share  capital  is  not  a  "  disbursement "  {In  re  Blair  and  Girling, 
[1906]  2  K.  B.  131.) 

DiSCiiarge  of  Prisoners.— The  term  discharge,  as  applied 
to  persons  under  restraint,  means  their  release  in  accordance  with  law 
from  the  custody  or  charge  in  which  they  are,  whether  they  are  in 
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custody  on  an  accusation  or  conviction  of  crime  (including  contempt 
of  Court),  or  as  debtors,  or  in  respect  of  any  civil  liability.  When 
the  release  from  custody  is  not  in  accordance  with  law,  if  effected 
by  the  voluntary  act  of  the  public  custodian,  it  is  an  Escape  ;  if  by 
friends  of  the  prisoner,  it  is  a  Eescue  ;  if  by  the  prisoner,  it  is  Pkison 
Breach  (1221,  1  Seld.  Soc.  Pub.  pi.  155 ;  1270,  ibid.  pi.  h,  199,  201). 
Where  the  custody  is  not  legal,  the  prisoner  is  entitled  to  free  himself 
by  force  if  he  can.  Failing  this,  his  discharge  is  ordinarily  obtained  by 
writ  of  Habeas  Coepus  ;  and  whether  released  or  not,  he  is  entitled  to 
sue  his  custodian  for  False  Imprisonment,  subject  to  any  defence  to 
which  the  latter  is  entitled  virtute  officii,  or  under  the  special  circum- 
stances of  the  case. 

Where  the  prisoner  is  legally  in  the  custody  of  another,  he  may  be 
discharged  only  (1)  by  the  order  of  a  Court  of  justice;  (2)  on  the 
removal  of  the  legal  ground  for  his  detention,  e.g.  on  acquittal ;  (3)  on 
the  expiration  of  the  period  for  which  he  is  directed  by  a  Court  to  be 
imprisoned  and  detained ;  (4)  on  satisfaction  of  the  conditions,  if  any, 
imposed  by  the  order  of  a  Court  as  conditions  precedent  to  his  release. 

(1),  (2)  When  a  prisoner  is  indicted  for  treason  or  felony  and  pleads 
not  guilty,  on  issue  joined  he  is  "  given  in  charge  "  to  the  jury,  and  upon 
their  verdict  depends  his  right  to  discharge.  If  they  do  not  agree,  and 
are  discharged,  he  returns  to  the  custody  of  his  gaoler,  unless  the  Court 
otherwise  orders. 

Wlien  a  prisoner  who  is  charged  with  an  indictable  offence  is 
acquitted,  or  is  discharged  for  want  of  prosecution,  or  the  bills  sent  up 
against  him  are  ignored,  he  is  entitled  to  immediate  release  from  custody 
without  payment  of  any  fee  to  a  sheriff  or  the  gaoler  of  the  prison  from 
which  he  is  discharged  (55  Geo.  ill.  c.  50,  s.  4;  8  &  9  Vict.  c.  114,  s.  1), 
see  Mee  v.  Cruikshank,  [1902]  20  Cox  Cr.  Cas.  210.  The  same  rule  is 
applicable  to  persons  charged  before  a  Court  of  summary  jurisdiction 
if  the  charge  against  them  is  dismissed,  withdrawn  or  abandoned. 

(3)  A  person  who  is  in  custody  in  execution  of  legal  sentence  to 
a  term  of  imprisonment  or  penal  servitude  must  be  detained  until  the 
period  specified  in  the  judgment  or  the  commitment  in  execution  has 
expired,  or  if  it  ends  on  Sunday,  Christmas  Day  or  Good  Friday,  then 
on  the  preceding  Saturday  (61  &  62  Vict.  c.  41,  s.  12  (2)),  and  see  Local 
Prison  Eules,  1899,  rr.  5-19;  Convict  Prison  Eules,  1899,  rr.  4-15; 
St.  E.  &  0.,  1904  ed.,  vol.  x.,  tit.  "Prison,"  E. 

This  rule  must  be  read  subject  to  the  provisions  of  the  Prison  Acts 
and  rules  as  to  the  remission  of  part  of  the  sentence  for  good  conduct 
or  other  causes,  and  to  the  power  of  the  Crown  in  exercise  of  the 
prerogative  of  mercy  to  order  earlier  discharge. 

When  the  sentence  of  imprisonment  is  for  so  many  months,  it  is 
taken  to  mean  "  calendar  months,"  unless  the  contrary  is  expressed 
(62  &  63  Vict.  c.  41,  s.  12  (1)). 

The  term  of  imprisonment  or  penal  servitude,  unless  otherwise 
ordered,  begins  to  run  from  the  first  day  of  the  assizes  or  sessions  at 
which  the  accused  person  is  convicted. 

Where  persons  are  committed  to  prison  for  not  paying  a  sum 
adjudged  to  be  paid  on  conviction  (fine  or  costs),  the  term  of  imprison- 
ment may  be  reduced,  and  the  discharge  accelerated  on  payment  to  the 
governor  of  the  prison  of  part  of  the  adjudged  award  (62  &  63  Vict. 
c.  41,  s.  9;  Local  Prison  Eules,  1899). 
.     Before  a.  prisoner  is  discharged,  he  must  be  examined  by  the  prison 
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doctor ;  and  he  may  not  be  discharged  if  labouring  under  any  acute  or 
dangerous  ailment,  nor  until  the  doctor  certifies  that  he  can  safely  be 
discharged,  unless,  of  course,  the  prisoner  demands  to  be  discharged 
(28  &  29  Vict.  c.  126,  s.  16). 

Before  discharging  a  convicted  prisoner  under  sixteen,  the  governor 
of  the  prison  must  inform  the  friends  and  relatives  when  and  where 
he  will  be  discharged,  unless  they  are  known  to  be  bringing  him  up  in 
evil  courses,  and  some  other  respectable  person  approved  by  the  visiting 
justices  is  willing  to  take  care  of  him,  and  the  prisoner  consents  (Local 
Prison  Rules,  1899;  St.  R.  &  O.,  Rev.,  [1904]  vol.  x.,  tit.  "Prison,"  E. 

On  the  discharge  of  a  prisoner,  the  Prison  Commissioners  may,  on 
the  recommendation  of  the  visiting  justices,  allow  him  a  sum  not  exceed- 
ing £2,  to  be  paid  to  him  or  to  a  prisoners'  aid  society  or  refuge 
(certified  under  24  &  25  Vict.  c.  44,  s.  1),  to  be  applied  for  his  benefit  (40 
&  41  Vict.  c.  21,  8.  29);  and  the  visiting  justices  may,  out  of  any  moneys 
under  their  control,  applicable  to  paying  the  expenses  of  the  prisoner, 
supply  him  with  the  means  of  returning  to  his  home  or  place  of  settle- 
ment, by  causing  his  railway  fare  to  be  paid  or  otherwise  (28  &  29  Vict, 
c.  125,  s.  43). 

(4)  As  to  discharge  of  prisoners  on  bail,  see  Bail. 

On  conviction,  whether  of  an  indictable  offence  or  an  offence  punish- 
able summarily,  the  Court  may  order  the  discharge  of  the  offender 
without  punishment,  conditionally  on  his  entering  into  a  recognisance, 
or  finding  security  with  or  without  sureties,  to  appear  for  sentence  when 
called  upon,  or  to  be  of  good  behaviour  (42  &  43  Vict.  c.  49,  s.  16).  In 
such  case  the  custodian  may  not  release  the  prisoner  until  the  condition 
is  satisfied. 

A  gaoler  who  voluntarily  releases  a  prisoner  Ijefore  the  lawful  time 
is  liable  for  an  Escape.  The  sheriff  is  no  longer  liable  for  the  safe 
keeping  of  prisoners  in  a  prison  (40  &  41  Vict.  c.  21,  s.  31).  If  a 
prisoner  is  detained  l^eyond  the  legal  time,  the  gaoler  is  liable  to  an 
action  of  False  Imprisonment. 

Discipline  (Ecclesiastical).— Church  discipline  is  en- 
forced by  means  either  of  the  connnon  law  ecclesiastical  of  England, 
or  through  the  provisions  of  the  various  statutory  enactments  which 
have  been  passed  to  give  greater  efficiency  to  the  common  law.  This 
common  law  ecclesiastical  may  be  described  as  derived  from  the  con- 
stitutions of  tiie  synods  and  councils  in  England  l^fore  the  authority 
of  the  pope  was  acknowledged  here,  such  part  of  the  Roman  canon  law 
as  is  not  at  variance  with  the  common  or  statute  law  of  the  realm  or 
with  the  royal  prerogative,  and  certain  unwritten  moral  principles 
established  and  legalised  by  long  usage. 

As  to  the  Ecclesiastical  Courts  which  administer  the  law  ecclesiasti- 
cal and  enforce  the  discipline  of  the  Church,  see  note  on  Ecclesiastical 

COUKTS. 

Offences  against  morality  on  the  part  of  the  clergy  are  now  dealt 
with  under  the  Clergy  Discipline  Act  of  1892,  55  &  56  Vict.  c.  32, 
which  superseded  for  that  purpose  the  earlier  Act  of  1840,  3  &  4 
Vict.  c.  86.  The  last-named  Act  was  j)assed  in  consequence  of  a  re- 
commendation, by  the  Ecclesiastical  Courts  Commission  of  1830-32, 
of  special  legislation  with  a  view  to  the  more  effectual  prosecution  of 
criminal  suits  against  immoral  clergy.  It  provided  a  more  effective 
machinery   for  dealing  with    all    clergy   oflending    against  the  laws 
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ecclesiastical,  or  by  those  concerning  whom  there  might  exist  scandal 
or  evil  report  as  having  offended  against  the  said  laws.  The  scope 
of  the  Act  of  1840  was  perfectly  general,  though  its  operation  has 
been  curtailed  by  the  passing  of  the  Clergy  Discipline  Act  of 
1892. 

The  procedure  of  the  Act  of  1840  may  be  briefly  described  as 
follows : — Upon  complaint  made  to  him  by  anyone  that  a  clergyman 
has  committed  an  offence  against  the  laws  ecclesiastical  in  his  diocese, 
the  bishop  may  (if  in  his  absolute  discretion  he  thinks  fit  to  do  so) 
issue  a  commission  to  five  persons  to  inquire  into  the  trftth  of  the 
charge.  If  the  commissioners,  after  hearing  the  evidence  in  public 
(or  in  private,  if  so  desired  by  the  accused),  report  to  the  bishop  that 
there  is  a  primd  facie  case,  the  bishop  of  the  diocese  in  which  the 
accused  holds  preferment,  accompanied  by  three  assessors,  tries  the 
accvised  by  vivd  voce  evidence,  and  pronounces  sentence.  There  is  an 
appeal  from  the  Bishop's  Court  to  the  Court  of  the  Province,  and  thence 
to  the  Judicial  Committee  of  the  Privy  Council.  Instead,  however,  of 
trying  the  accused  himself,  the  bishop,  with  or  without  issuing  any 
commission,  may  send  the  case,  by  letters  of  request,  to  be  tried  by  the 
Court  of  the  province,  and,  as  this  course  saves  the  expense  of  an  appeal 
from  the  bishop,  it  has  been  commonly  adopted,  with  the  result  that 
the  personal  jurisdiction  of  the  bishop  has  not  in  practice  been  restored, 
as  was  certainly  the  intention  of  the  legislature  in  passing  this  Act. 
It  was  decided,  however,  in  1880,  by  the  House  of  Lords,  that  the 
words  "  it  shall  be  lawful  for  the  bishop  ...  on  the  application  of  any 
party  complaining  ...  to  issue  a  commission "  in  the  second  section, 
give  the  bishop  a  complete  discretion  to  permit  or  to  veto,  as  he  chooses, 
the  commencement  of  proceedings  against  an  accused  clergyman  {Julius 
V.  Bishop  of  Oxford,  1880,  5  App.  Cas.  214);  but  if  he  allows  the 
proceedings  to  once  begin  by  issuing  a  commission,  he  cannot  then  stop 
them  in  the  teeth  of  the  finding  of  the  commissioners  that  there  is  a 
primd  facie  case  (i?.  v.  Archbishop  of  Canterbury,  1856,  6  El.  &  Bl.  546 ; 
Sheppard  v.  Philliinore,  1877,  L.  K.  2  P.  C.  460).  All  proceedings  under 
this  Act  must  be  taken  within  two  years  of  the  commission  of  the 
offence  charged,  unless  the  accused  has  been  convicted  in  a  Court  of 
common  law ;  in  which  case  the  proceedings  in  the  Ecclesiastical  Court 
may  take  place  at  any  time  within  six  months  of  the  conviction.  The 
punishment  inflicted  by  the  Court  of  the  bishop  or  of  the  province  may 
be,  according  to  the  gravity  of  the  offence,  ecclesiastical  censures,  such 
as  monition,  suspension,  or  deprivation. 

The  Clergy  Discipline  Act,  1892,  55  &  56  Vict.  c.  32,  does  not  deal 
with  offences  connected  with  doctrine  or  ritual,  which  must  be  pro- 
ceeded against  either  under  the  Church  Discipline  Act  of  1840,  or  under 
the  Public  Worship  Eegulation  Act  of  1874,  presently  to  be  mentioned. 
The  Act  of  1892  is  directed  against  immoral  acts  or  immoral  conduct 
on  the  part  of  the  clergy,  and  in  regard  to  offences  of  such  a  nature — 
but  no  further — the  Act  of  1840  has  been  repealed  and  its  provisions 
material  thereto  have  ceased  to  be  operative. 

It  is  a  question  of  some  difficulty  what  exactly  comes  under  the 
head  of  immoral  conduct,  and  in  a  modern  case  which  went  to  the 
Privy  Council  {Beneficed  Clerk  v.  Lee,  [1897]  A.  C.  226)  the  Judicial 
Committee  had  to  decide  whether  simony  was  an  offence  against 
morality  so  as  to  be  cognisable  under  the  Act.  It  was  held  not  to 
be  such  an  offence.     Their  Lordships  construed  the  words   "immoral 
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acts  "  as  meaning  "  acts  which  in  the  consensus  of  general  opinion  are 
acts  of  personal  immorality,  such  as  various  forms  of  vice  or  dishonesty 
or  other  like  conduct,  of  evil  example  generally,  and  especially  so  if 
committed  by  a  person  invested  with  sacred  functions ; "  and  they  came 
to  the  conclusion  that  in  order  to  punish  simony  in  a  clerk,  proceedings 
ought  to  be  taken,  not  under  the  Act  of  1892,  but  under  the  Act  of 
1840. 

[By  the  Benefices  Act,  1898,  any  agreement  for  any  exercise  of  a 
light  to  patronage  of  a  benefice  in  favour  of  or  on  the  nomination  of 
any  particular  person,  and  any  agreement  on  the  transfer  of  a  right  of 
patronage  of  a  benefice — (a)  for  the  retransfer  of  the  right,  or  (h)  for 
postponing  payment  of  any  part  of  the  consideration  for  the  transfer 
until  a  vacancy  or  for  more  than  three  months ;  or  (c)  for  payment 
of  interest  until  a  vacancy  or  for  more  than  three  months ;  or  (d)  for 
any  payment  in  respect  of  the  date  at  which  a  vacancy  occurs ;  or  (e) 
for  the  resignation  of  a  benefice  in  favour  of  any  person,  is  made  invalid 
(s.  1,  subs.  3),  and  if  any  clergyman  is  knowingly  party  or  privy  to  any 
such  agreement,  or  commits  any  breach  of  the  promissory  part  of  his 
declaration,  he  is  guilty  of  an  offence,  in  respect  of  which  proceedings 
may  be  taken  under  sec.  2  of  the  Clergy  Discipline  Act,  1892  (s.  1, 
subs.  5).] 

[A  clei-gyman  who  is  guilty  of  indecent  behaviour  in  disturbing  the 
celebration  of  divine  service,  though  he  is  punishable  by  magistrates 
under  the  Ecclesiastical  Courts  Jurisdiction  Act,  1860,  23  &  24  Vict. 
c.  32,  also  commits  an  offence  against  the  general  ecclesiastical  law,  and 
may  be  tried  therefor  under  the  Clergy  Discipline  Act,  1892,  by  the 
Consistory  Court  of  the  Diocese  within  which  he  holds  preferment 
{Girt  V.  Fillinghum,  [1901]  P.  176).  To  collect  alms  under  false  and 
fraudulent  pretences  is  an  "immoral  act,"  and  therefore  an  ecclesi- 
astical offence  under  sec.  2  of  the  Clergy  Discipline  Act,  1892  {Fitz- 
mauricc  v.  Hesketh,  [1904]  A.  C.  266).  In  Moore  v.  Oxford  {Bishop  of), 
[1904]  A.  C.  283,  it  was  held  that  the  rare  use  during  a  period  of  three 
years,  on  occasions  of  provocation,  of  objectionable  language,  did  not 
constitute  an  "  innnoral  habit "  under  that  section.  As  to  the  scope 
of  the  Act  of  1892,  see  further  Stceet  v.  Yount),  [1902]  P.  37.] 

[It  is  an  ecclesiastical  offence — cognisable  under  the  Church  Dis- 
cipline Act,  1840 — for  the  incumbent  of  a  parish  church  {a)  to  purport 
to  ordain  a  priest,  such  incumbent  not  being  a  bishop  {St.  Albaiis 
{Bvih&p  of)  V.  Fillingham,  [1906]  P.  163);  or  {h)  to  publicly  perform 
any  of  the  services  of  the  church  in  another  parish  agahist  the  wishes 
of  the  incumbent  of  that  parish,  and  contrary  to  an  inhibition  by 
the  ordinary  {Neshitt  v.  Wallace,  [1901]  P.  354).  It  has  also  been  held 
to  be  an  ecclesiastical  offence — cognisable  under  the  Act  of  1840 — to 
reserve  the  Sacrament  of  the  Lord's  Supper,  and  to  keep  burning  a 
light  in  front  of  the  consecrated  elements  {Bishop  of  Oxford  v.  Hcnly, 
[1907]  P.  88).  As  to  suggested  legislation,  see  Report  of  the  Ecclesi- 
astical Discipline  Commission,  1906.] 

Under  the  Act  of  1892  the  Consistory  Court,  i.e.  the  Court  of  the 
Diocesan  Chancellor,  is  made  the  sole  Court  of  first  instance  for  the 
trial  of  offences  coming  within  the  purview  of  the  Act.  The  chancellor 
sits,  attended  by  five  assessors.  The  case,  if  not  vetoed  by  the  bishop, 
comes  at  once,  without  the  intervention  of  any  commission,  before  the 
Consistory  Court  by  a  complaint  made  through  the  diocesan  registrar 
to  the  bishop,  or  on  the  initiative  of  the  bishop  himself,  and  at  the 
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hearing  the  chancellor  decides  all  questions  of  law,  questions  of  fact 
being  decided  by  the  chancellor  and  a  majority  of  the  assessors.  The 
complaint  may  come  from  a  parishioner  or  any  other  person  approved 
by  the  bishop.  Sentence  of  deprivation  or  any  lesser  sentence  may 
be  passed  by  the  chancellor  in  every  case  of  guilt,  and  a  sentence  of 
deposition  from  holy  orders  by  the  bishop  himself  may  follow,  though 
in  that  case  the  defendant  is  allowed  an  appeal  to  the  archbishop.  As 
to  appeals,  see  Consistory  Court. 

It  is  further  to  be  observed  that  under  the  Act  of  1892  beneficed 
clergy  become  summarily  deprived  of  their  preferments  if  they  have 
been  convicted  of  treason,  felony,  or  an  indictable  misdemeanor 
followed  by  a  sentence  of  imprisonment  with  hard  labour,  or  if  they 
have  had  a  bastardy  order  made  against  them,  or  been  found  guilty  of 
adultery  in  a  divorce  suit,  or  had  a  separation  order  made  against  them 
under  the  Matrimonial  Causes  Act  of  1878.  Within  twenty-one  days 
of  such  conviction,  order,  or  finding  becoming  conclusive,  the  accused's 
benefice  is  declared  vacant  by  the  bishop,  and  the  accused  becomes — 
in  the  absence  of  a  free  pardon,  or  the  special  permission  of  both  his 
bishop  and  archbishop — incapable  of  holding  any  preferment.  If  he 
has  been  convicted  of  some  other  or  lesser  offence  against  the  laws 
ecclesiastical  than  any  of  the  above-named  matters,  he  must  be  tried 
in  the  Consistory  Court  by  the  chancellor  with  five  assessors,  and  he 
may  be  tried  on  such  an  issue  by  the  chancellor  alone,  if  the  accuser 
and  accused  desire  it. 

[A  separation  order  made  against  the  incumbent  of  a  parish  under 
the  Summary  Jurisdiction  (Married  Women)  Act,  1895,  does  not  enable 
a  bishop  to  declare  the  living  vacant  under  the  Clergy  Discipline  Act, 
1892,  s.  1,  subs,  (d)  or  (e).  Such  a  declaration  cannot  be  supported 
under  subs,  (e),  because  the  Act  of  1895  is  not  a  re-enactment  of  the 
Matrimonial  Causes  Act,  1878  (s.  4);  nor  under  subs,  (d),  because  a 
separation  order  under  the  Act  of  1895  is  not  an  order  for  judicial 
separation  in  a  divorce  or  matrimonial  cause  (Sweet  v.  My  (Bishop  of), 
[1902]  2  Ch.  508).] 

It  will  thus  be  seen  that  the  procedure  under  the  Act  of  1892  is  far 
more  simple  and  rapid  than  that  under  the  Act  of  1840,  but  under  neither 
Act  can  complaints  to  the  bishop  be  followed  by  a  criminal  suit  without 
the  consent  of  the  bishop.  On  this  point  the  case  already  referred 
to  of  Julius  V,  Bishop  of  Oxford,  1880,  5  App.  Cas.  214,  is  decisive 
as  to  the  Act  of  1840;  and  by  the  2nd  section  of  the  Act  of  1892,  "if 
the  complaint  made  against  the  clergyman  appears  to  the  bishop  of  the 
diocese  to  be  too  vague  or  frivolous  to  justify  proceedings,  he  shall  dis- 
allow the  prosecution."  By  the  5th  section  of  the  same  Act  a  complaint 
against  a  clergyman  must  be  made  within  five  years  of  the  act  com- 
plained of. 

The  Public  Worship  Eegulation  Act  of  1874,  37  &  38  Vict.  c.  85, 
provides  an  alternative  system  of  procedure  to  the  Act  of  1840  for 
punishing  cases  of  ritualistic  and  ceremonial  offences.  Any  three 
parishioners  (who  must  be  members  of  the  Church  of  England),  or  a 
churchwarden  of  the  parish,  or  the  archdeacon  may  complain  to  the 
bishop  of  the  commission  of  offences  under  the  Act.  The  bishop  may 
disregard  the  representation  so  made  if  he  chooses — in  which  case  he 
must  give  his  reasons  in  writing — but,  if  he  permits  proceedings  to  be 
taken,  the  trial  takes  place  before  the  Provincial  Court,  which  may 
pronounce  judgment,  and  from  which  there  is  an  appeal  to  the  Privy 
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Council.  It  was  decided  in  the  case  of  Allcroft  v.  Bishop  of  London, 
[1891]  A.  C.  666,  that  when  a  bishop  has  given  his  reasons  for  not 
permitting  proceedings  to  be  taken  under  this  Act,  those  reasons 
cannot  be  reviewed  by  any  other  Court.  The  class  of  possible  com- 
plainants, it  will  be  noted,  is  not  so  wide  under  this  Act  as  it  is  under 
the  Act  of  1840,  which  allows  anyone  to  make  a  complaint  to  the 
bishop,  or  as  under  the  Act  of  1892,  which  gives  the  same  right  either 
to  any  parishioner  of  the  accused  clergyman,  or  to  anyone  approved  by 
the  bishop.  In  questions  relating  to  the  fabric  of  the  church  this  Act 
is  wide  enough  in  its  terms  to  be  applicable  to  the  laity  as  well  as  to 
the  clergy.  In  no  case  need  the  proceedings  pass  out  of  the  bishop's 
own  hands,  if  the  accused  and  accuser  express  themselves  willing  to 
submit  the  issue  to  the  directions  of  the  bishop,  questions  of  law  in 
such  an  event  being  submitted  by  special  case  to  the  Court  of  the 
Province.  Analogous  provision  is  made  under  the  Acts  both  of  1840 
and  1892  for  the  accused,  if  he  and  the  complainant  so  desire,  being 
dealt  with  under  the  personal  jurisdiction  of  the  bishop  (see  sec.  6  of 
Act  of  1840,  and  rr.  7,  8,  9  of  Act  of  1892). 

The  personal  jurisdiction  of  the  bishops  over  their  clergy,  jurisdic- 
tion, that  is,  exercised  out  of  Court  and  witliout  prescribed  forms,  has 
been  recognised  and  extended  by  other  statutes.  By  the  Pluralities 
Act,  1  &  2  Vict.  c.  106  (amended  by  48  k  49  Vict.  c.  54),  power  is 
given  to  bishops  in  certain  cases  {e.g.  tlie  non-residence  of  or  the 
inadequate  performance  of  their  duties  by  incumbents)  to  order  in  a 
summary  way  the  appointment  and  the  removal  of  curates,  and  the 
sequestration  of  benefices,  subject,  however,  to  an  appeal  to  the  arch- 
bishop (see  ss.  75,  76,  77,  95,  96,  97,  and  98).  Such  appeals  are  heard 
by  the  archbishop  personally,  usually  with  the  assistance  of  his  vicar- 
general  as  assessor.  The  bishop,  and  therefore  also  the  archbishop,  acts 
judicially  in  exercising  the  powers  conferred  by  this  Act  (see  Bonaker 
V.  Evans,  1851,  16  Q.  B.  178).  By  the  same  Act  a  penalty  may  be 
imposed  upon  a  clergyman  for  non-residence  (without  licence)  for  over 
three  months,  amounting  to  one-third  of  the  annual  value  of  the 
benefice;  for  over  six  months'  non-residence,  to  one-half;  for  over 
eight  months',  to  two-thirds ;  and  for  more  than  that,  to  three-fourths. 
These  penalties  must  be  recovered  in  the  Bishop's  Court.  Proceedings 
to  compel  residence  are  begun  by  the  bishop  issuing  a  monition  to  the 
absent  clerk.  Then  if  after  being  heard  (which  need  not  be  a  formal 
hearing,  see  Bartktt  v.  Kirkwood,  1845,  2  El.  &  Bl.  771)  the  clerk  dis- 
obeys the  monition,  the  bishop  may  punish  the  disobedient  clerk  by  the 
sequestration  of  the  benefice. 

The  bishop  may  punish  offences  against  the  provisions,  contained 
in  this  Act  (ss.  28-31),  against  the  occupation  by  a  clergyman  of  more 
than  80  acres  of  land  without  licence  from  the  l^ishop,  or  the  carrying 
on  of  trade  or  commerce  by  a  clergyman,  by  suspension  for  a  year  for 
the  first  offence.  Disobedience  to  the  provisions  in  the  same  Act  as 
to  iiolding  more  than  two  benefices  together  carries  ijjso  facto  the 
vacation  of  the  preferment  or  benefice  then  held  by  the  offender.  An 
archdeacon  and  a  suffragan  bishop  (see  Vol.  II.  p.  277)  are,  however, 
excepted  (see  Vol.  I.  p.  498). 

If  a  bishop's  order  for  repair  of  dilapidations  {q.v)  be  not  obeyed  by 
the  incumbent  within  eighteen  months,  the  bishop  may  raise  the  sum 
required  by  sequestrating  the  profits  of  the  benefice.  Lay  as  well  as 
spiritual  rectors  may  be  punished  by  ecclesiastical  censures  for  neglect- 
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ing  to  do  the  necessary  repairs  to  their  churches  (see  Morley  v.  Leacroft, 
[1896]  P.  92). 

Simoniacal  contracts  (see  Simony)  have  been  made  statutory  offences 
imder  the  31st  of  Eliz.  c.  6,  and  the  13th  of  Anne,  c.  11,  but  these 
statutes  do  not  deprive  the  Ecclesiastical  Courts  of  their  jurisdiction  in 
simoniacal  offences.  By  the  canon  law,  to  which  the  clergy  are  still 
subject,  deprivation  was  the  punishment  for  a  corrupt  presentation,  the 
patron  losing  the  patronage  and  the  clerk  the  benefice.  Under  the 
statute  of  Elizabeth  the  person  who  so  corruptly  presents  forfeits  double 
of  one  year's  value  of  the  benefice,  and  the  person  corruptly  presented 
becomes  thenceforth  disabled  in  law  from  ever  holding  that  benefice. 
Eesignations  of  benefices  procured  or  made  for  corrupt  reasons  are 
similarly  punished,  and  the  corrupt  procuring  of  ordination  involves  a 
fine  of  £40  for  the  procurer,  and  of  £10  for  the  person  corruptly 
ordained,  the  latter  becoming  for  seven  years  incapable  of  accepting  or 
holding  any  ecclesiastical  preferment.  Under  both  Acts  the  statutory 
penalties  are  in  addition  to,  and  not  in  substitution  of,  the  ecclesiastical 
punishments  or  censures  liable  to  be  inflicted  as  the  result  of  criminal 
proceedings  in  the  spiritual  Courts.  [See  Benefices  Act,  1898,  noted 
supra.'] 

A  declaration  under  28  &  29  Vict.  c.  122,  as  to  preferment  not 
having  been  simoniacal  (see  Simony),  if  falsely  made  is  not  an  immoral 
act  punishable  under  the  Clergy  Discipline  Act  of  1892  {Beneficed  Clerk 
V.  Lee,  [1897]  A.  C.  226),  but  it  would  be  an  offence  against  the  general 
law  cognisable  in  the  Ecclesiastical  Court.  [See  Benefices  Act,  1898, 
noted  supra.'] 

Blasphemy  {q.v.)  is  an  offence  under  the  common  law,  by  statute, 
and  against  the  laws  ecclesiastical  (see  29  Car.  ii.  c.  9  ;  9  &  10  Will.  in. 
c.  35;  53  Geo.  in.  c.  160,  s.  2).  The  Ecclesiastical  Courts  may  inflict 
excommunication,  deprivation,  degradation,  and  other  ecclesiastical 
censures,  but  see  Vol.  II.  p.  292  et  seq.  It  is  not  so  with  heresy,  which 
is  an  offence  cognisable  only  in  the  Ecclesiastical  Courts,  and  there  have 
been  many  cases  tried  of  late  years  in  those  Courts  in  which  clergymen 
have  been  the  defendants.  Against  the  laity  all  such  jurisdiction  may 
be  considered  obsolete.  See  Vol.  II.  p.  295,  and  see  Heresy,  and  the 
following  cases — Hodgson  v.  Oakley,  1  Eob.  Eccl.  322  (licence  revoked, 
and  inhibition  from  performing  any  ministerial  duty  whatever  within 
the  province  of  Canterbury  until  retractation);  Heath  v.  Burder,  1862, 
15  Moo.  P.  C.  1 ;  15  E.  E.  394  (the  proceedings  ending  in  deprivation 
of  living) ;  and  Nolle  v.  Vmjsey,  1877,  L.  E.  3  P.  C.  357.  In  several 
other  well-known  cases  the  prosecution  has  failed  to  establish  the 
charges;  see,  for  instance,  Williams  v.  Bishop  of  Salisbury,  1863,  2  Moo. 
P.  C.  (N.  S.)  375 ;  15  E.  E.  943,  in  which  the  proceedings  were  taken 
under  the  Church  Discipline  Act  of  1840. 

Offences  against  the  Act  of  Uniformity  (see  Uniformity,  Acts  of), 
13  &  14  Car.  ii.  c.  4,  and  the  statutes  amending  it  are,  though  possibly 
indictable,  properly  punishable  in  the  Ecclesiastical  Courts.  Many  of 
such  offences  are  provided  for  by  the  provisions  of  the  Public  Worship 
Eegulation  Act  of  1874,  but  where  any  particular  offence  of  this  nature 
is  not  met  by  the  terms  of  any  such  statute,  it  may  be  dealt  with  by  the 
Ecclesiastical  Courts  as  an  off'ence  against  the  common  ecclesiastical  law, 
e.g.  where  a  clergyman  shuts  up  one  of  two  churches  in  a  parish,  and 
contumaciously  disobeys  the  order  of  his  bishop  to  perform  divine  service 
in  it  {Bugg  v.  Bishop  of  Winchester,  1866,  L.  E.  2  P.  C.  223). 
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No  mention  has  so  far  been  made  of  how  the  Church  exercises 
discipline  over  bishops.  The  law  may  now  be  taken  as  settled  that 
suffragan  bishops  can  be  made  amenable  for  offences  against  the  ecclesi- 
astical law  in  the  Court  of  the  Archbishop  of  their  province.  This 
archiepiscopal  jurisdiction  was  established  successfully  before  the  Court 
of  Delegates — the  then  highest  ecclesiastical  Court  of  Appeal — as  lono- 
ago  as  the  year  1700,  in  the  case  of  Liicy  v.  Bishop  of  St.  David's,  and 
afterwards  in  Read  v.  Bishop  of  Lincoln,  1888,  L.  E.  13  P.  D.  221.  See 
Archbishop  ;  De  contumace  capiendo. 

DiSClai  mcr . — The  term  disclaimer  has  four  principal  applications 
in  different  branches  of  the  law,  namely:  in  the  law  of  trusts;  in  the 
law  of  patents ;  in  the  law  of  landlord  and  tenant ;  and  in  the  law  of 
bankruptcy. 

In  the  law  of  trusts  the  tenn  refers  to  the  refusal  to  undertake  the 
office  or  duties  of  a  trustee.     See  Di.sclaimek  of  Trusts. 

In  the  law  of  patents  the  term  refers  to  the  renunciation,  by  amend- 
ment of  the  specification,  of  a  portion  of  an  inventor's  claim  to  protection 
(46  &  47  Vict.  c.  57,  ss.  18-21).    See  Patents. 

In  the  law  of  landlord  and  tenant  the  term  refers  to  the  repudiation 
of  that  relation  by  some  act  on  the  part  of  a  tenant  (whether  he  hold 
yearly,  quarterly,  monthly,  or  weekly)  whicli  in  law  has  that  effect. 

In  the  law  of  bankruptcy  the  term  refers  to  the  surrender  by  the 
trustee  of  property  belonging  to  a  bankrupt,  wliich  is  of  an  onerous 
character  (46  &  47  Vict.  c.  52,  8.  55). 

Of  the  two  first  nothing"  need  be  said  in  this  place,  as  they  will  be 
found  dealt  with  under  tlieir  respective  headings.  With  regard  to  the 
two  last,  however,  some  observations  are  here  appended. 

1.  Every  tenancy  of  one  of  the  kinds  just  mentioned  which,  instead 
of  being  made  to  enure  for  a  fixed  term,  repeats  itself  from  period  to 
period,  is  capable  of  being  determined  by  a  notice  to  quit,  and  no  such 
tenancy  can  in  general  be  determined  without  one  (see  Notice  to  Quit). 
The  true  operation  of  a  disclaimer  is,  by  a  kind  of  estoppel,  to  prevent  a 
tenant  wlio  has  repudiated  his  position  as  tenant,  from  setting  up,  in 
answer  to  an  ejectment,  the  defence  that  he  has  not  received  proper 
notice  to  quit  {Doc  v.  Wells,  18.S9,  10  Ad.  &  E.  427 ;  50  R.  li.  473).  The 
landlord,  of  course,  must  not  have  done  any  subsequent  act  recognising 
the  existence  of  the  relation  of  landlord  and  tenant,  otherwise  the  dis- 
claimer will  be  waived  {Doc  v.  Williams,  1835,  7  Car.  &  P.  322;  48  K.  11. 
789).  It  is  sometimes  a  little  difficult  to  distinguish  between  a  dis- 
claimer and  a  surrender,  but  it  may  be  stated  that  for  a  disclaimer  the 
act  relied  upon  must  be  something  more  than  a  mere  renunciation  of  the 
tenant's  title,  and  must  amount  to  a  denial  of  the  landlord's  (Z^oc  v.  iSto^///, 
1839,  5  Bing.  N.  C.  564 ;  50  R.  R.  803).  This  can  happen  by  the  tenant's 
setting  up  title  either  in  some  third  party  or  in  himself.  In  the  former 
case  it  is  not  very  easy  to  extract  a  uniform  rule  from  the  various 
authorities  as  to  what  is  a  disclaimer  and  what  is  not.  It  is,  however, 
settled  that  a  mere  refusal  to  pay  rent  until  the  right  owner  of  the 
premises  is  ascertained  is  not  sufficient  (^owf6'  v.  Mills,  1861, 10  C.  B.  N.  S. 
788).  On  the  other  hand,  an  attornment  to  a  stranger  does  operate  as  a 
disclaimer  {Doc  v.  Litherland,  1836,  4  Ad.  &  E.  784).  The  fair  meaning 
of  the  words  used,  if  merely  spoken — and  writing  is  not  necessary  for  a 
disclaimer— is  for  the  jury  {Doc  v.  Lomj,  1841,  9  Car.  &  P.  773) ;  whilst 
upon  that  finding,  or  without  any  finding  if  there  is  no  dispute  as  to  the 
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words,  or  upon  the  construction  of  the  writing  if  there  be  a  writing,  the 
question  is  one  for  the  decision  of  the  Court  (Doe  v.  Frowd,  1828,  4  Bing. 
557 ;  29  R  E.  624). 

With  regard  to  a  tenant's  claim  of  title  in  himself,  it  must  be  a  claim 
♦  to  hold  on  a  ground  necessarily  inconsistent  with  the  continuance  of 
the  tenancy  {Doe  v.  Stanton,  1836,  1  Mee.  &  W.  695  ;  46  R.  E.  464).  A 
tenant,  as  it  has  been  held,  commits  a  disclaimer  neither  by  a  claim 
to  continue  holding  at  a  reduced  rent  {Hunt  v.  Allgood,  1861,  10  C.  B. 
N.  S.  253),  nor  by  a  demand  for  proof  of  title  from  the  person  claiming 
to  be  landlord  {Doe  v.  Lord  Cawdm\  1834,  1  C.  M.  &  E.  398  ;  40  E.  E. 
615).  But  a  claim  to  the  possession  of  the  title-deeds  of  the  demised 
premises  seems  to  be  sufhcient  {Doe  v.  Price,  1832,  9  Bing.  356;  35 
E.  E.  553). 

2.  The  power  to  disclaim  property  of  a  burdensome  nature  belonging 
to  a  bankrupt — a  subject  noticed  incidentally  in  the  article  Bankruptcy 
— is  now  regulated  by  sec.  55  of  the  Bankruptcy  Act,  1883,  46  &  47 
Vict.  c.  52,  amended  by  sec.  13  of  the  Bankruptcy  Act,  1890,  53  &  54 
Vict.  c.  71.  This  section,  after  specifying  what  kinds  of  property  it 
relates  to,  provides  that  the  trustee,  by  writing  signed  by  him,  may 
disclaim  such  property  at  any  time  within  three  (now  twelve)  months 
after  his  appointment,  or  if  the  existence  of  the  property  has  not  come  to 
his  knowledge  within  a  month  of  his  appointment,  within  two  (now  twelve) 
months  of  the  time  he  first  knew  of  it;  and  this  notwithstanding  that  he  has 
endeavoured  to  sell  or  has  taken  possession  of  it  or  exercised  any  act  of 
ownership  in  relation  thereto  (subs.  1).  The  period,  moreover,  of  twelve 
months  just  mentioned  may  always  be  extended  by  the  Court  (53  &  54 
Vict.  c.  71,  s.  13).  It  begins  to  run,  not  from  the  date  of  the  order  of 
adjudication,  but  from  the  trustee's  appointment  {In  re  Cohen,  [1905] 
2  K.  B.  704).  The  right  of  disclaimer  is  one  which  the  trustee  can  enforce 
even  as  against  the  Crown  {In  re  Thomas,  1888,  21  Q,  B.  D.  380). 

Such  disclaimer  (subs.  2)  operates  to  determine  as  from  its  date  the 
rights,  interests,  and  liabilities  of  the  bankrupt  and  his  property  in  or  in 
respect  of  the  property  disclaimed,  and  also  to  discharge  the  trustee 
from  all  personal  liability  in  respect  of  it  as  from  the  date  when  the 
property  vested  in  him,  but  not,  except  so  far  as  necessary  to  release  the 
bankrupt  and  his  property  and  the  trustee  from  liability,  to  affect  the 
rights  or  liabilities  of  any  other  person.  It  must  be  filed  in  Court  by 
the  trustee,  as  until  then  it  is  without  effect  (Bankruptcy  Eules,  1890, 
r.  69).  Where,  for  instance,  a  lessee  assigns,  and  upon  bankruptcy  of 
the  assignee  his  trustee  disclaims  under  the  Act,  both  the  original  lessee 
and  a  surety  for  the  assignee  continue  to  be  liable,  the  former  to  the 
lessor  and  the  latter  to  the  lessee,  as  if  there  had  been  no  disclaimer 
{Hill  V.  East  India  Dock  Co.,  1884,  9  App.  Cas.  448 ;  Harding  v.  Preece, 
1882,  9  Q.  B.  D.  281.  Both  these  decisions,  though  under  the  Act  of 
1869,  are  applicable  to  the  present  Act).  But  where  a  lessee  became 
bankrupt  without  having  created  any  sub-interest,  it  was  held  that  upon 
disclaimer  of  the  lease  a  surety  for  his  rent  to  the  lessor  was  discharged 
as  from  the  time  of  the  disclaimer,  because  the  effect  of  subs.  2  was 
to  determine  the  lease  altogether,  and  if  such  result  did  not  ensue,  the 
bankrupt's  estate  would  be  liable  to  be  proved  against  by  the  surety, 
and  would  therefore  not  be  released  from  liability  in  accordance  with 
the  requirements  of  the  above  enactment  {Stacei/  v.  Hill,  [1901]  1  Q.  B. 
660). 

The  section  further  provides  (subs.  7)  that  any  person  injured  by  the 
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operation  of  a  disclaimer  is  to  be  deemed  a  creditor  of  the  bankrupt  to 
the  extent  of  the  injury  he  has  sustained,  and  may  prove  in  the  bank- 
ruptcy accordingly.  For  instance,  where  upon  disclaimer  of  a  lease  the 
lessor  fails  to  obtain  the  same  rent  as  before,  he  may  prove  in  the  bank- 
ruptcy for  the  difference  {Ex  parte  Llynvi  Coal  and  Iron  Co.,  1871,  L.  R. 
7  Ch.  28 ;  cp.  Ex  parte  Blake,  1879, 1 1'  Ch.  D.  572).  Similarly,  where  the 
lessee  has  under-let  at  a  lower  rent  than  his  own  and  afterwards  becomes 
bankrupt,  and  his  trustee  disclaims,  the  under-lessee,  on  paying  to  the 
lessor  the  higher  rent,  which  could  be  recovered  from  him  by  distress,  is 
entitled  to  prove  in  the  bankruptcy  for  the  difference  {Ex  parte  Walton, 
1881,  17  Ch.  D.  746). 

Where  the  property  in  question  is  of  a  leasehold  nature,  and  com- 
prised, together  with  personal  chattels,  in  a  single  demise,  the  trustee 
must  disclaim  all  or  none,  and  if  he  does  disclaim,  cannot  claim  the 
chattels  under  the  reputed  ownership  qIslueq  {Ex  parte  Allen,  1882,  20 
Ch.  D.  341).  He  is  not  debarred  from  disclaiming  by  the  mere  fact  that 
the  lease  has  expired  {Ex  parte  Fatersan,  1879, 11  Ch.  D.  908),  or  by  the 
fact  that  the  property  is  of  such  a  kind  as  to  make  it  impossible  that 
any  benefit  from  it  can  accrue  to  the  bankrupt's  estate  {In  re  Manghan, 
1885,  14  Q.  B.  D.  956).  But  property  in  respect  of  which  the  trustee 
can  incur  no  liability  by  privity  eitlier  of  contract  or  of  estate  is  not 
property  "  burdened  with  onerous  covenants "  within  the  meaning  of 
the  section  {In  re  Gee,  1889,  24  Q.  B.  D.  65).  Whether  the  right  of 
disclaimer  applies  to  after-acquired  leaseholds  seems  uncertain  {In  re 
Clayton  and  Barclays  CoiUrad,  [1895]  2  Cli.  212). 

This  section  further  provides  (subs.  3)  that  a  trustee  shall  not  be 
entitled  to  disclaim  a  lease  without  leave  except  (Bankruptcy  Rules, 
1890,  r.  69)  where,  if  there  has  been  no  sub-letting  or  mortgage  or  charge 
upon  the  lease,  the  rent  reserved  and  real  value  of  the  property  are 
less  than  £20  a  year,  or  the  estate  is  administered  as  a  small  bank- 
ruptcy, or  the  lessor,  upon  Ijeing  served  by  the  trustee  with  notice  of 
his  intention  to  disclaim,  does  not  within  seven  days  require  him  by 
notice  to  bring  the  matter  before  the  Court;  and  where,  if  there  has 
been  a  sub-letting  or  a  mortgage  or  charge  upon  the  lease,  neither  the 
lessor  nor  the  sub-lessee  nor  the  mortgagees,  upon  being  served  by  the 
trustee  with  notice  of  his  intention  to  disclaim,  require  him  by  notice 
within  fourteen  days  to  bring  the  matter  before  the  Court.  In  every 
other  case  a  disclaimer  without  leave  is  void  {ibid.) ;  and  as  a  condition 
of  granting  it  the  Court  may  impose  such  terms  "  with  respect  to  fixtures, 
tenant's  improvements,  and  other  matters  arising  out  of  the  tenancy  " 
as  it  thinks  just  (s.  55,  subs.  3;  see  In  re  Moscr,  1884,  13  Q.  B.  D. 
738).  It  has  been  held  to  follow  from  this  provision  that  in  cases  of 
disclaimer  without  leave,  the  Court  has  no  jurisdiction  to  give  any 
compensation  to  the  landlord  out  of  the  bankrupt's  estate  for  the 
occupation  of  his  premises  by  the  trustee,  even  though  a  benefit  has 
thereby  resulted  to  the  estate  {In  re  Sandwell,  1885,  14  Q.  B.  D.  960). 
The  Court  in  deciding  whether  an  application  for  leave  to  disclahn 
should  be  granted,  looks  only  to  the  consideration  whether  the  bank- 
rupt's estate  would  benefit  thereby  {Ex  parte  East  India  Dock  Co.,  1881, 
17  Ch.  D.  759).  If  a  benefit  has  accrued  to  the  estate  from  the  use 
of  the  premises,  the  trustee,  as  a  general  rule,  will  be  ordered,  as  a 
condition  of  getting  leave  to  disclaim,  to  pay  the  landlord  rent  from 
the  date  of  the  order  of  adjudication  {In  re  Brooke,  1884,  1  Mor.  82); 
but  this  will  not  be  done  unless  the  landlord  has  been  kept  out  of  his 
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property  for  the  benefit  of  the  creditors  {In  re  Zappert,  1884,  1  Mor. 
72).  The  trustee  may  always  be  refused  leave  to  disclaim  on  special 
grounds  {In  re  Croivther,  1887,  4  Mor.  100). 

Moreover,  the  trustee  is  not  (subs.  4)  entitled  to  disclaim  any 
property  where  a  written  application  has  been  made  to  him  by  any 
person  "  interested  in  the  property,"  requiring  him  to  decide  whether 
he  disclaims,  and  the  trustee  has  for  twenty-eight  days  after  its  receipt, 
or  such  extended  period  as  may  be  allowed  by  the  Court,  declined  or 
neglected  to  give  notice  whether  he  disclaims  or  not.  The  landlord  is 
naturally  a  person  "  interested  "  within  this  provision  {In  re  Page,  1884, 
14  Q.  B.  D.  401).  If  the  trustee,  upon  receiving  notice  under  this  pro- 
vision, desire  to  extend  the  time  for  his  decision,  he  should,  in  the 
absence  of  special  circumstances,  apply  within  the  twenty-eight  days 
{Ex  parte  Lovering,  1874,  L.  R.  9  Ch.  586);  but  an  application  has  been 
entertained  upon  terms  even  after  that  time  {In  re  Page,  supra).  It  is 
further  provided  (subs.  4)  that  in  the  case  of  a  contract,  if  the  trustee 
does  not  disclaim  it  (after  receiving  the  written  application)  within 
the  prescribed  or  the  extended  time,  he  is  to  be  deemed  to  have 
adopted  it. 

Finally,  the  section  contains  (subs.  6)  important  provisions  for 
vesting  disclaimed  property,  on  the  application  of  a  person  either 
claiming  an  interest  in  it  or  under  a  liability  in  respect  of  it  not  dis- 
charged by  the  Act,  and  on  hearing  such  persons  as  the  Court  thinks  fit 
(see  In  re  Morgan,  1889,  22  Q.  B.  D.  592),  either  in  him  or  in  any  other 
person  entitled,  or  in  any  person  to  whom  it  may  seem  just  that  such 
property  should  be  delivered  by  way  of  compensation  for  such  liability  ; 
no  conveyance  or  assignment  for  the  purpose  being  necessary.  In  the 
case,  however,  of  leaseholds  no  vesting  order  is  to  be  made  (subs.  6)  in 
favour  of  a  person  claiming  under  the  bankrupt  whether  as  under-lessee 
or  as  mortgagee  by  demise  except  on  the  terms  of  making  him  subject 
to  the  same  obligations  as  the  bankrupt  was  subject  to  (or,  if  the  Court 
think  fit,  as  if  the  lease  had  been  assigned  to  such  claimant — 53  &  54 
Vict.  c.  71,  s.  13 ;  see  In  re  Walker,  1895,  64  L.  J.  Q.  B.  783)  at  the 
time  when  the  petition  was  filed,  and  if  the  case  so  requires,  as  if  the 
lease  had  comprised  only  the  property  comprised  in  the  vesting  order 
{ibid.) ;  and  if  he  should  refuse  to  accept  those  terms,  he  is  to  be  excluded 
from  all  interest  in  and  security  upon  the  property  (subs.  6).  In  the 
absence  of  any  person  claiming  under  the  bankrupt  willing  to  accept 
such  an  order,  the  Court  may  vest  the  bankrupt's  interest  in  any 
person  liable  either  alone  or  jointly  with  him  to  perform  the  lessee's 
covenants,  discharged  from  all  interests  and  encumbrances  created  by 
the  bankrupt  {ibid.).  The  effect  of  this  long-drawn  and  somewhat 
difficult  enactment  will  be  found  discussed  in  the  following  cases: — 
In  re  Cock,  1887,  20  Q.  B.  D.  343 ;  In  re  Finley,  1888,  21  Q.  B.  D.  475 ; 
In  re  Morgan,  1889,  22  Q.  B.  D.  592;  In  re  Britton,  1889,  61  L.  T.  52; 
In  re  Smith,  1890,  25  Q.  B.  D.  536 ;  In  re  Baker,  [1901]  2  K.  B.  628. 
With  regard  to  the  discretion,  as  above  seen,  now  belonging  to  the 
Court,  of  placing  the  party  in  whose  favour  a  vesting  order  is  made  in 
the  position  of  an  assignee  instead  of  that  of  the  original  lessee,  the 
general  rule  has  been  enunciated  that  this  ought  to  be  done  when  it  will 
put  him  in  no  better  position,  and  the  lessor  in  no  worse  position,  than 
if  there  had  been  no  disclaimer  at  all  {In  re  Carter  and  Ellis,  [1905] 
1  K.  B.  735). 
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FORMS. 

I.  NOTICE  to  Landlord  of  Intention  to  Disclaim  Leasehold  Property/ 
not  Sublet  or  Mortgaged  [No.  119a].  See  Bankruptcy,  Vol.  II. 
p.  86. 


II.  NOTICE  of  Intention  to  Disclaim  LeaseJwld  Property  Sublet  or 
Mortgaged  [No.  119b].     See  Bankruptcy,  Vol.  II.  p.  86. 


III. 

DISCLAIMER  wiihaut  Notice 

[Nc 

).  120], 

No, 

,  120. 
In  the 

Court  of 

In  Bankruptcy. 

No. 

Be 

of 

,of  19 


lL%t.i"'  Ex  Parte  (') 

sen    the  ^  ' 

Debtor"  or 

"  a 

Creditor"  or 

"  the  Official 

Receiver" 

or  the 

"  Trustee." 


the  trustee  of  the  property  of  the  above-named  bankrupt,  hereby 
(2) "Lease    disclaim  the  (2) 

dated  the  ^  ' 

"or 
as  the  cose 
may  be. 

^^rJ'dS-  «^  *^^  premises  («) 

tion  of  the 
property. 

^*^  ^ten-    ^^^ch  were  let  to  the  above-named  bankrupt  (■*) 

ancy  "  or 

'^''''V^"  at  a  rent  of  £  per 

or  as  the 
case  may  be. 

(0)  Insert  Notice  of  this  disclaimer  has  been  given  to  (^) 

names  and  " 

addresses 

of  persons 

to  whom 

notice  given. 

Dated  this  day  of  19    • 

Trustee. 


VOL.  IV. 


(Address) 

^  '  38 
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IV.  DISCLAIMER  of  Leasehold  Property  after  Notice  to 
Landlord,  Mmigagees,  &c.  [No.  120a]. 

No.  120a. 


In  the  High  Court  of  Justice. 
In  Bankruptcy. 


No. 


of  19 


Re 
of 


grt^'tir   Ex  parte  C) 

Debtor"  or 
"  a 

Creditor  "or 
"  the  Official 
Receiver  " 
or  "  the 
Trustee." 


PURSUANT  to  notice  dated  the 


day  of 


<2)  Here  in-   19       addressed  to  (2) 

sert  names  '  ^ 

and  ad- 
dresses of 
pereons  to 
whom  notice 
of  intention 
to  disclaim 
has  been 
given. 


I, 

the  trustee  of  the  property  of  the  above-named  bankrupt,  hereby 


disclaim  the  lease  dated  the 


day  of 


19     ,  whereby 


(»)Herein-    /3\ 
sert  particu-  \  ' 
lars  of 
demised 
property. 

<4)  "  The 
above- 
named 
bankrupt" 
or  as  the 
case  may  be. 


were  let  to  (*) 


at  a  rent  of  £ 


for  a  term  of 


(d)  or  (5)  In- 
sert names 
and  ad- 
dresses of 
persons  to 
whom  notice 
of  disclaimer 
has  been 
given. 


Notice  of  this  disclaimer  has  been  given  to  {d)  or  (^) 


Dated  this 


day  of 


19 

Trustee. 


(Address) 
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V.  DISCLAIMER  of  Lease  with  Leave  of  Court  [No.  120b]. 
No.  120b. 

In  the  Court  of  *     . 


In  Bankruptcy.  No  of  19 

Be 
of 


(i)HBrein-  Ex  parte  O 

sert "  the  ^  ^  ' 

Debtor"  or 

"  a 

Creditwr  "  or 

"  Uie  Official 

Receiver  " 

or  "  the 

Trustee." 

PURSUANT  to  an  order  of  Court  dated  the  day 

of  19     ,  I, 

the  trustee  of  the  property  of  the  above-named  bankrupt,  hereby 
disclaim  all  interest  in  the  lease  dated  the  day 

(2)  Insert     of  19     ,  whercbv  the  premises  (*) 

descnption  '  j  r  \  / 

of  Uie 

property 

ilisclaimed. 

were  demised  to 

at  a  rent  of  £  per  annum,  for  a  term  of 

Notice  of  this  disclaimer  has  been  given  to 

Dated  this  day  of  19     . 

Trustee. 


VI.  NOTICE  of  Disclaimer  without  the  Leave  of  the  Court 

[No.  120c]. 

No.  120c. 

In  the  Court  of 


In  Bankruptcy.  No-  of  19 

Be 
of 
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SrKr  Ex  parte  {^) 

Debtor"  or 
"  a 

Creditor"  or 
"  tlie  Official 
Receiver  " 
or  "  the 
Trustee." 


TAKE  NOTICE  that,  by  writing  under  my  hand,  bearing  date 
the  day  of  19     ,  I, 

the  trustee  of  the  property  of  the 


f)"Tiie      above-named  bankrupt,  disclaimed  (^) 

163S6  QSptiGCl 

the  day 

of  "  or 

as  case  may 
be. 

(3)  Insert      of  ^jje  premises  known  as  (^) 

description  ^  ^  ' 

of  property 

disclaimed. 

which  were  let  to 

(4)  "On  a  /4\ 
tenancy "  or  \  ' 
"  for  the 

term  of 

years " 
or  as  case 
may  be. 

(5)  Add       at  a  rent  of  £  per  (^) 

where  ^       ^  ' 

necessary 

"  pursuant 

to  notice 

dated  the 

day 
of 
1 

The  above-mentioned  disclaimer  has  been  filed  in  Court  with 

the  proceedings  in  the  bankruptcy. 

Your  attention  is  directed  to  the  provisions  of  the  Bankruptcy 

Acts  printed  on  the  back  hereof. 

Dated  this  day  of  19     . 

Trustee. 

(Address) 

Note. — On  tlie  back  of  this  notice  the  provisions  of  sub. -sees.  (5)  and  (6)  of 
sec.  55  of  the  Bankruptcy  Act,  1883,  and  the  second  paragraph  of  sec.  13  of  the 
Bankruptcy  Act,  1890,  should  be  printed. 

VII.  NOTICE  of  Disclaimer  of  Lease  with  Leave  of  Court 
[No.  120d]. 

No.  120d. 

In  the  High  Court  of  Justice. 

In  Bankruptcy.  No.  of  19 

Re 

of 
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W  Here  in-  Ex  parte  (1) 

Debtor  "  or 
a 
Creditor"  or 
"  the  Official 
Receiver  " 
or  "  the 
Trastee." 


TAKE  NOTICE  that  pursuant  to  an  order  of  Court  dated 
the  day  of  19     ,  I, 

,  the  trustee  of  the  property  of  the 
above-named  bankrupt,  by  writing  under  his  ^  hand  bearing  date 
the  day  of  ,  disclaimed  all  interest  in  the  lease 

dated  the  day  of  19      ,  whereby  the 

premises 
were  demised  to 
at  a  rent  of  £  per  annum,  for  a  term  of 

The  above-mentioned  disclaimer  has  been  filed  in  Court  with 
the  proceedings  in  the  bankruptcy. 

Dated  this  day  of  19    . 

Trustee. 
(Address) 
To 


VIII.  FORM  of  Notice  by  Landlord  or  other  Person  requiring  Ti-ustee 
to  bring  Matter  of  Intemled  Disclaimer  of  Property  Burdened 
with  Onerous  Covenants  before  the  Court  [No.  120e].  See 
Bankruptcy,  Vol.  II.  p.  87. 


Disclaimer  of  Trusts. — "The  law  is  certainly  not  so 
absurd  as  to  force  a  man  to  take  an  estate  against  his  will.  Primd  fade 
every  estate,  whether  given  by  will  or  otherwise,  is  supposed  to  be  bene- 
ficial to  the  party  to  whom  it  is  given.  Of  that,  however,  he  is  the  best 
judge;  and  if  it  turn  out  that  the  party  to  whom  the  gift  is  made  does 
not  consider  it  beneficial,  the  law  will  certainly,  by  some  mode  or  other, 
allow  him  to  renounce  or  refuse  the  gift "  (Abbot,  C.J.,  in  Townson  v. 
Tickcll,  1819,  3  B.  &  Aid.  .36).     The  generality  of  this  statement  requires 

"  This  is  the  official  form,  but  the  word  "his"  appears  to  have  been  inserted  for 
"  my  "  by  mistake.     Cf.  previous  form. 
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some  explanation  in  the  case,  for  example,  of  two  donations  made  by 
the  same  instrument.  "  When  two  distinct  legacies  or  gifts  are  made 
by  a  will  to  one  person  he  is,  as  a  general  rule,  entitled  to  take  one  and 
disclaim  the  other,  but  his  right  to  do  so  may  be  rebutted  if  there  is 
anything  in  the  will  to  show  that  it  was  the  testator's  intention  that 
that  option  should  not  exist"  (Fry,  J,,  in  Ckithrie  v,  Walrond,  1883,  22 
Ch.  D,  p.  577).  Whenever  the  question  of  the  right  to  disclaim  arises, 
care  must  be  taken  that  this  intention  is  not  overlooked.  It  must  be 
strictly  carried  out  {Be  Hotclikys,  1886,  32  Ch.  D.  408).  A  trustee,  for 
example,  cannot  disclaim  his  office  in  part,  and  therefore  where  English 
and  American  estates  were  left  to  trustees  for  conversion,  and  to  hold 
the  proceeds  upon  the  same  trusts  as  to  both  estates,  it  was  held  that 
a  trustee  was  not  entitled  to  disclaim  the  English  estates  {Be  Lord  and 
Fullerton,  [1896]  1  Ch.  228).  This  case  is  also  quoted  as  an  illustration 
of  the  rule  that  the  disclaimer  must  be  certain  and  unequivocal. 

An  effectual  disclaimer  can  be  made  by  parol  {Toivnson  v.  Tickell, 
supra;  Be  Gordon,  1877,  6  Ch.  D.  531).  Even  the  legal  estate  in  freeholds 
can  be  so  disclaimed.  The  history  of  the  law  as  to  this  point  is  summar- 
ised by  Lindley,  L.J.,  in  Be  Birchall,  1889, 40  Ch.  D.,  at  p.  439,  thus  :— 
"  Formerly  it  was  held  that  the  legal  estate  in  freeholds  could  not  be 
disclaimed  except  by  record  {Butler  and  Baker's  case,  3  Rep.  25  b) ;  but 
that  doctrine  was  given  up,  and  it  was  held  that  disclaimer  could  be  by 
deed  .  .  .  and  it  is  now  established  that  a  man's  assent  to  a  devise  is 
presumed  unless  he  disclaims,  which  may  be  by  conduct  as  well  as  by 
record  or  by  deed."  A  disclaimer  may  be  made  in  a  defence  to  an 
action,  or  at  the  bar  of  the  Court. 

In  the  administration  of  trusts,  however,  it  is  of  great  importance, 
both  for  the  beneficiaries  and  the  trustee,  that  the  position  of  the  parties 
should  be  clearly  ascertained  and  not  left  to  be  concluded  from  facts 
which  may  be  controversial.  Therefore,  wherever  a  trustee  declines 
the  trust  he  ought  to  execute  a  deed  of  disclaimer.  There  is  then  clear 
evidence  of  the  disclaimer,  which  admits  of  no  ambiguity  {Stacey  v.  Elph, 
1833, 1  Myl.  &  K.  195).  Any  disclaimer  must  be  made  before  the  exercise 
of  an  act  of  ownership,  otherwise  it  will  be  void  {Bruee  v.  Gilpin,  L.  R. 
3  Exch.  76),  and,  in  fact,  if  after  a  formal  disclaimer  by  a  trustee  he 
deals  with  the  trust  property,  he  will  not  be  liable  for  his  interference 
as  a  trustee  originally  appointed  {Dove  v.  Everard,  1830,  1  Russ.  &  M. 
231 ;  39  E.  R.  89 ;  32  R.  R.  200)  (though,  of  course,  he  may  be  liable  in 
some  other  capacity,  and  he  should  therefore  be  careful  in  any  subsequent 
dealings  with  the  trust  estate). 

The  effect  of  a  disclaimer  by  an  original  sole  trustee,  although 
complete  so  as  to  prevent  the  vesting  of  any  estate  in  himself,  does  not 
destroy  the  trust,  but  the  settlor  himself  becomes  trustee  {Mallott  v. 
Wilson,  [1903]  2  Ch.  494).  Where  there  is  more  than  one  trustee  the 
disclaimer  of  one  operates  to  vest  the  whole  legal  estate  in  the  co- 
trustee or  co-trustees,  and  where  the  trust  is  accompanied  by  a  power 
it  is  exercisable  by  the  continuing  trustee  (see  Crawford  v.  Forshaw, 
[1891]  2  Ch.  261). 

It  is  said  to  be  doubtful  whether,  notwithstanding  the  Married 
Women's  Property  Act,  1882,  a  married  woman  can  disclami  except 
with  the  concurrence  of  her  husband,  and  by  deed  duly  acknowledged, 
under  8  &  9  Vict.  c.  106,  s.  7. 

As  to  disclaimer  of  powers,  see  sec.  6,  Conveyancing  Act,  1882,  and 
Powers. 
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PRECEDENTS. 

I.  DISCLAIMER  by  a  Trustee  wnder  a  Will  containing  a  Eeser- 
-vation  of  a  Beneficial  Interest  (to  he  used  where  applicable,  vide 
supra). 

Recitals.  TO  ALL  TO  WHOM  THESE  PRESENTS  shall  come,  A.,  of, 

&c.,  sends  greeting.     Whereas  X.,  late  of,  &c.,  duly  made  and 

^'^-  executed   his  will  dated,  &c.,  and  thereby  gave  all  his  real  and 

personal  estate  not  thereinbefore  specifically  given,  to  the  said 
A.  and  B.,  of,  &c.,  their  heirs,  executors,  administrators,  and 
assigns,  upon  certain  trusts  therein  mentioned,  and  the  said 
testator  thereby  appointed  the  said  A.  and  B.  executors  of  his 
said  will  [and  guardians  of  his  infant  children :]  Recite  codicil  alter- 

^fusaito  ijig  trusts;  death:  And  whereas  the  said  A.  declined  to  act  as 
trustee  and  executor  under,  or  to  accept  the  gifts  made  to  [or  the 
oflBce  of  guardian  vested  in]  him  jointly  with  the  said  B.  in  trust 
as  aforesaid,  in  and  by  the  said  will  and  codicil,  and  has  renounced 

witneeseth.  probate  thereof:  NOW  THESE  PRESENTS  WITNESSETH 
that  the  said  A.  doth  hereby  wholly  and  absolutely  renounce  and 

Disclaimer,  disclaim  All  the  real  and  personal  estate,  and  premises  whatsoever 
by  the  said  will  and  codicil,  or  either  of  them,  given  to  him  the  said 
A.  whether  jointly  with  the  said  B.  or  otherwise  in  trust  as  aforesaid, 
and  all  real  and  personal  estate  which  at  the  decease  of  the  said 
testator  was  vested  in  him  as  a  trustee  or  mortgagee,  and  all  trusts, 
powers,  and  authorities  by  the  said  will  and  codicil,  or  either  of 
them,  reposed  or  vested  in  him  the  said  A.,  his  heirs,  executors, 
administrators,  or  assigns,  whether  jointly  with  the  said  B.,  his 
heirs,  executors,  administrators,  or  assigns,  or  otherwise,  and  the 
of!ice[s]  of  trustee  [and  guardian]  under  the  said  will  and  codicil : 

Reservation  [PROVIDED  ALWAYS  that  nothine  herein  contained  shall  operate  as 

of  beneficial  ^  i,..|.  iitj 

interest.  a  disclaimer  or  release  of  any  beneficial  interest,  whether  vested  or 
contingent,  to  which  the  said  A.  is  now,  or  he,  his  heirs,  executors, 
or  administrators,  may  or  might  hereafter  become  entitled  under 
the  trusts,  powers,  or  provisions  of  the  said  will  or  codicil,  or  any 
legacy  or  bequest  thereby  given  to  the  said  A.  for  his  own  benefit]. 
— In  witness,  &c. 


II.  DISCLAIMER  of  tlie  Trusts  of  a  Settlement  (by 
Indorsement). 

Recital.  TO  ALL  TO  WHOM  THESE  PRESENTS  shall  come,  the 

within-named  A.  sends  greeting.  Whereas  the  said  A.  has  never 
executed  the  within-written  indenture,  and  has  never  accepted  or 
acted  in  the  trusts  thereof,  and  is  desirous  of  renouncing  and  dis- 

witne«eth.  claiming  such  trusts :  NOW  THESE  PRESENTS  WITNESSETH 
that  the  said  A.  doth  hereby  wholly  and  absolutely  renounce  and 

Disclaimer,  disclaim  All  and  singular  the  real  and  personal  estate,  heredita- 
ments, and  premises  whatsoever  by  the  within-written  indenture 
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expressed  to  be  granted  and  assigned  to  the  said  A.,  his  heirs  and 
assigns,  jointly  with  the  within-named  B.  and  C,  their  heirs  and 
assigns,  in  trust,  as  within  mentioned  or  otherwise  howsoever,  and 
the  trusteeship  of  the  within-written  indenture,  and  all  trusts, 
powers,  and  authorities  expressed  to  be  thereby  vested  or  reposed 
in,  or  given  to  him,  the  said  A.,  his  heirs  or  assigns,  whether 
jointly  with  the  said  B.  and  C,  or  any  other  persons  or  person, 
or  otherwise  howsoever. — In  witness,  &c. 


Discontinuance. 
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1.  Bules  and  Practice  as  to  Discontinuance. — Order  26  of  the  Eules  of 
the  Supreme  Court  is  a  complete  code  applicable  to  the  whole  subject 
of  discontinuing  an  action,  and  stands  in  the  place  of  the  older  and  now 
obsolete  methods,  which,  both  in  equity  and  at  common  law,  enabled  a 
plaintiff  to  abandon  his  suit  (see  Abandonment  of  Action)  or  claim 
a  non-suit  (q.v.).  (See  Fox  v.  Star  Newspaper  Co.,  [1898]  1  Q.  B.  636 ; 
[1900]  A.  C.  19.) 

The  plaintiff  may  at  any  time  before  receipt  of  the  defendant's 
defence,  or  after  the  receipt  thereof,  before  taking  any  other  proceeding 
in  the  action  (save  any  interlocutory  application),  by  notice  (see  Form, 
infra)  in  writing  wholly  discontinue  the  action  against  all  or  any  of  the 
defendants,  or  withdraw  any  part  or  parts  of  his  alleged  cause  of  com- 
plaint, and  thereupon  he  shall  pay  such  defendant's  costs  of  the  action, 
or  if  the  action  be  not  wholly  discontinued,  the  costs  occasioned  by  the 
matter  so  withdrawn  (Order  26,  r.  1).  The  words  "  before  taking  any 
other  proceeding  in  the  action  "  mean  taking  any  proceeding  with  the 
view  of  continuing  the  action.  They  do  not  include  a  proceeding 
towards  terminating  the  action,  such  as  taking  out  of  Court  money  paid 
in  in  satisfaction  (Spincer  v.  Watts,  1889,  23  Q.  B.  D.  350,  C.  A.). 

This  provision  applies  only  to  an  action  commenced  by  writ,  for  it 
is  only  in  such  an  action  that  a  defence  can  be  delivered  (see  Be  Dysons 
Trade  Mark,  1891,  65  L.  T.  488). 

The  rule  further  provides  that,  except  as  above  stated,  it  shall  not 
be  competent  for  the  plaintiff  to  withdraw  the  record  or  discontinue  the 
action  without  leave,  but  gives  power  to  the  Court  or  a  judge  (see  Court 
OR  A  Judge)  before,  or  at,  or  after  the  hearing  or  trial  to  order  the 
action,  or  any  part  of  it,  to  be  discontinued  upon  such  terms  as  to  costs, 
and  as  to  any  other  action  as  may  be  just.  By  the  same  rule  a  defend- 
ant may  by  order,  but  not  otherwise,  and  subject  to  the  same  discretion 
as  to  terms,  withdraw  his  defence  or  counter-claim,  or  any  part  of  it. 
But  though  the  plaintiff  cannot  discontinue  his  action  except  as  above 
provided,  or  the  defendant  withdraw  his  defence  without  leave,  if  both 
consent  to  withdraw  an  action  after  it  is  entered  for  trial,  this  may  be 
done  on  producing  a  consent  in  writing  in  Chancery  actions  to  the  Cause 
Clerk  to  the  Eegistrars,  or  in  King's  Bench  actions  to  the  Associates' 
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Department,  Central  Office  (Order  26,  r.  2).  After  entry  for  trial  the 
plaintiff  cannot  discontinue  without  the  defendant's  consent,  nor  will 
the  Court  give  him  leave  to  do  so  {Mattliews  v.  Antrobus,  1879,  49  L.  J. 
Ch.  80). 

Discontinuance  cannot  be  pleaded  as  a  defence  to  any  subsequent 
action  for  the  same,  or  substantially  the  same,  subject  matter,  but  the 
Court  or  a  judge  has  a  discretionary  power  to  stay  the  second  action 
until  the  costs  of  the  first  action  have  been  paid  (Order  26,  r.  4).  Apart 
from  this  rule  there  is  an  inherent  power  in  the  Court  to  stay  a  second 
action  on  the  same  claim  as  the  first,  where  the  plaintiff  is  suing  sub- 
stantially by  virtue  of  the  same  alleged  title,  even  though  not  between 
precisely  the  same  parties,  or  persons  suing  in  the  same  capacities 
(Martin  v.  Barl  Beauchavip,  1883,  25  Ch.  D.  12,  C.  A. ;  M'Cabe  v.  Bank 
of  Ireland,  1889,  14  App.  Cas.  413). 

An  application  for  leave  to  discontinue  is  made  by  summons  for,  or 
notice  for,  directions  (see  Directions,  Summons  for)  ;  or,  if  the  action  is 
one  to  which  Order  30  does  not  apply,  by  ordinary  summons. 

On  receipt  of  the  notice  to  discontinue  the  defendant  makes  out  his 
bill  of  costs  and  delivers  it  to  the  plaintiff,  and  if  the  costs  are  agreed 
and  paid  the  proceedings  are  at  an  end.  If  they  are  not  so  agreed  and 
paid  the  defendant  may  have  the  costs  taxed  on  production  of  the 
original  notice  at  the  Taxing  Department  of  the  Central  Office  or  the 
District  Registry,  and  if  the  plaintiff  does  not  pay  the  costs  within  four 
days  after  taxation,  may  enter  judgment  for  the  same  without  order,  on 
filing  the  notice  to  discontinue  and  the  taxing  master's  certificate  (Order 
26,  r.  4).     See  5,  infra. 

Discontinuance  by  the  plaintiff  of  an  action  in  which  a  counter-claim 
has  been  pleaded  does  not  interfere  with  the  right  of  the  defendant  to 
proceed  with  his  counter-claim  (Order  21,  r.  16),  though  it  cannot  be 
remitted  to  a  county  Court  under  sec.  65  of  the  County  Courts  Act,  1888 
(R.  V.  Judf/e  of  City  of  Lmulon  Court,  [1891]  2  Q.  B.  71).  Where  a 
defendant  is  sued  under  Order  14,  and  takes  the  only  course  then  open 
to  him  to  set  up  his  counter-claim,  namely,  by  an  affidavit  stating  his 
intention  and  setting  forth  the  groxinds  on  wliich  his  counter-claim  is 
based,  his  right  to  relief  on  his  counter-claim  is  not  terminated  by  the 
suspension  or  discontinuance  of  the  plaintiff's  action  before  his  counter- 
claim is  actually  delivered.  Thus  held  in  an  action  on  calls  where  the 
defendant  set  up  under  Order  14  a  counter-claim  for  rescission  of  the 
contract,  which  was  not  delivered  until  after  a  winding-up  petition  was 
presented  (Be  General  Baihmy  Syndicate,  [1900]  1  Ch.  365,  C,  A.;  see 
also  Bildt  V.  Foy,  1892,  9  Times  Kep.  34,  83). 

Where  an  action  is  discontinued  by  order,  there  is  power  by  consent 
of  the  parties  to  rescind  the  order  to  discontinue.  Such  an  order,  even 
though  made  by  consent,  is  not  a  bar  to  further  proceedings  on  the 
same  claim  {The  Krmiprim,  1887,  12  App.  Cas.  256).  Thougli  in  ordi- 
nary circumstances  discontinuance  is  no  bar  to  fresh  proceedings  on  the 
claim,  an  agreement  with  the  defendant  to  discontinue  may  be  of  such 
a  nature  as  to  constitute  a  waiver  of  his  claim.  Thus  in  an  action  on  a 
claim  by  the  plaintiff  to  have  his  name  removed  from  the  list  of  share- 
holders in  the  defendant  company,  the  plaintiff  agreed  to  discontinue, 
and  took  no  step  for  eight  months.  It  was  subsequently  held  that  he 
had  thereby  elected  to  remain  a  shareholder  in  the  company  (Beid  v. 
London  and  Noi'th  Staffordshire  Fire  Insurance  Co.,  1883,  49  L.  T.  468). 
After  discontinuance,  a  fresh  action  brought  on  the  same  claim  cannot 
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be  treated  as  supplemental  to  the  first  action  ( United  Telephone  Co.  v. 
Tcisher,  1888,  59  L.  T.  852). 

The  power  to  give  leave  to  the  plaintiff  to  discontinue  his  action  is 
discretionary,  and  where  its  exercise  would  deprive  the  defendant  of  a 
right  to  which  the  proceedings  in  the  action  had  entitled  him,  leave 
ought  not  to  be  granted,  even  on  terms  that  no  other  action  should  bei 
brought  in  respect  of  the  same  causes  of  action.  Thus  in  an  action  to 
establish  an  alleged  custom  of  a  manor,  which  gave  the  plaintiff,  as  lord 
of  the  manor,  a  right  to  take  a  heriot  in  respect  of  any  freehold  tenement 
of  the  manor  on  the  death  of  the  tenant,  the  action  was  referred  to  an 
arbitrator  to  state  a  special  case  and  find  whether  the  alleged  heriot 
custom  existed.  The  arbitrator  found  that  it  did  not.  The  plaintiff 
then  applied  for  leave  to  discontinue,  and  it  was  held  that  it  ought  not 
to  be  granted,  because  the  finding  of  the  arbitrator  was  substantially 
equivalent  to  the  verdict  of  a  jury  in  favour  of  the  defendant  (Stahl- 
schmidt  v.  Walford,  1879,  4  Q.  B.  D.  217 ;  see  also  Mattheivs  v.  Antrobus, 
1879,  49  L.  J.  Ch.  80).  The  plaintiff  will  not,  however,  be  refused  leave 
to  discontinue  merely  because  the  defendant  wishes  to  continue  the 
action  without  being  able  to  show  that  he  would  be  deprived  by  dis- 
continuance of  any  right  to  which  the  proceedings  had  entitled  him 
(Hess  V.  Zahouchere,  1898,  14  Times  Eep.  350). 

2.  General  Rule  as  to  Costs  on  Discontinuance. — The  general  principle 
which  regulates  costs  on  discontinuance  is  stated  in  Order  26,  r.  1. 
Where  the  plaintiff  discontinues  his  action  as  of  right,  that  is  to  say, 
without  leave,  he  must  pay  the  defendant's  costs.  If  he  so  discontinues 
the  whole  action,  the  defendant  is  entitled  to  all  the  costs  he  has 
properly  incurred.  If  the  plaintiff  discontinues  only  as  to  part  of  his 
claim,  the  defendant  is  entitled  to  the  costs  occasioned  by  the  matter 
so  withdrawn.  This  provision  deprives  the  Court  of  all  discretion  to 
apportion  the  costs,  even  though  prior  to  this  rule  it  possessed  such 
a  discretion,  and  would  have  apportioned  them  between  the  parties. 
Order  65,  r,  1,  does  not  retain  such  a  discretion  {The  St.  Olaf,  1877, 
2  P.  D.  113). 

Where  the  plaintiff"  proceeds  with  the  action  after  receipt  of  the 
defendant's  defence,  and  thereby  allows  the  time  to  pass  when  he  might 
have  discontinued  as  of  right,  without  order,  and  subsequently  applies 
for  leave  to  discontinue,  the  costs  are  in  the  discretion  of  the  Court ;  but 
such  discretion  must  be  exercised  with  due  regard  to  the  rights  of  the 
parties  as  they  stand  at  the  time  the  leave  to  discontinue  is  granted,  and 
also  with  due  regard  to  the  principle  which  regulates  costs  on  discon- 
tinuance.    See  The  J.  H.  Henkes,  1887,  12  P.  D.  106,  cited  infra. 

3.  Costs  on  Discontinuance  without  Leave. — The  defendant  is  entitled 
to  his  costs  even  where  the  action  is  discontinued  before  he  has  entered 
his  appearance.  Thus,  where  the  plaintiff",  after  service  of  the  writ  and 
before  appearance,  served  notice  of  motion  for  an  interim  injunction 
which  was  heard  and  refused,  the  costs  being  made  costs  in  the  cause, 
and  then  gave  notice  to  discontinue,  it  was  held  that  the  defendant  was 
entitled  to  the  costs  of  the  action  though  he  had  not  appeared  (Moore 
V.  Soiithern  Counties,  etc.,  Bank,  1889,  W.  N.  156 ;  and  see  The  St.  Olaf, 
infra). 

Although  the  Court  has  no  discretion  over  the  costs  of  an  action 
properly  discontinued  without  leave  (see  The  St.  Olaf,  1877,  2  P.  D.  113), 
the  circumstances  of  the  action  may  remove  it  from  the  specific  provision 
as  to  costs  in  Order  26,  r.  1,  in  which  case  Order  65,  r.  1,  applies,  and  the 
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Court  has  a  discretion  over  the  costs.  Thus  where  the  defendant  obtained 
conditional  leave  to  defend  under  Order  14,  on  payment  into  Court,  and 
after  payment  in  and  delivery  of  defence,  the  plaintiff  delivered  a  reply, 
and  subsequently  served  notice  to  discontinue  without  having  obtained 
leave  to  do  so,  it  was  held  that  on  taxation  the  plaintiff  was  entitled  to 
the  costs  of  the  action  down  to  the  payment  into  Court,  and  the  defend- 
ant to  the  subsequent  costs  (SucJcHtu/  v.  Gahh,  1887,  36  "W.  E.  175).  On 
the  other  hand,  in  an  action  against  the  drawer  and  acceptor  of  a  bill 
of  exchange,  the  acceptor  paid  the  amount  into  Court  under  Order  22, 
and  the  drawer  delivered  a  defence  and  counter-claim.  The  plaintiff 
accepted  the  sum  paid  in,  and  paid  money  into  Covirt  in  satisfaction  of 
the  counter-claim,  and  then  gave  notice  of  discontinuance  to  the  drawer. 
It  was  held  that  these  circumstances  did  not  remove  the  case  from  the 
provisions  of  Order  26,  r.  1,  and  that  the  defendant  was  entitled  to  the 
costs  of  the  action  (Spincer  v.  Watts,  1889,  23  Q.  B.  1).  350,  C.  A.). 

4.  Costs  of  Discontinuance  h/  Leave. — Although  Order  26,  r.  1,  gives  the 
Court  discretion  over  the  costs  of  an  action  on  giving  leave  to  the  plaintiff 
to  discontinue,  the  Court  in  exercising  that  discretion  will  keep  in  view 
the  fact  that  it  is  dealing  with  costs  of  discontinuance,  and  will  not 
necessarily  be  bound  by  any  general  rule  as  to  costs,  which,  had  the 
result  been  the  same,  would  have  been  applicable  after  trial.  Thus,  in 
an  action  of  damage  by  collision,  the  defendant  pleaded  compulsory 
pilotage,  and  the  plaintiff  discontinued  by  leave.  In  such  cases,  if  the 
defendant  succeeds  on  this  plea  at  the  trial,  the  ordinary  rule  is  for  the 
Court  in  its  discretion  to  direct  each  party  to  pay  his  own  costs.  But 
where  the  plaintiff  elects  to  discontinue  in  face  of  such  a  plea,  the 
ordinary  rule  does  not  apply,  and  he  must  pay  the  defendant's  costs 
{The  J.  H.  Henkcs,  1887,  12  P.  D.  106). 

Wliere  one  of  two  defendants  was  allowed  by  order  under  the  rule 
as  to  discontinuance  to  withdraw  his  defence,  subject  to  payment  of  the 
plaintiffs  costs  of  the  action, "  so  far  as  they  were  occasioned  by  the  said 
defence,"  it  was  held  that  he  was  not  liable  for  any  general  costs  of  the 
action,  but  only  the  increased  costs  occasioned  by  his  having  defended 
the  action  {Real  ami  Persmml  Advance  Co.  v.  McCarthy,  1881,  18  Ch.  D. 
362,  C.  A.).  Where  a  defendant  amended  liis  defence  by  order,  "  the 
plaintiff  to  have  the  costs  of,  and  occasioned  by,  the  amendment,"  and 
the  defendant  added  a  plea  which  the  plaintiff  coukl  not  resist,  and 
therefore  discontinued  by  leave,  it  was  held  that  the  defendant  was 
entitled  to  all  the  costs  down  to  the  time  of  amending  his  defence 
{Sidcbottom  v.  Hooton  Park  Chih,  1902,  18  Times  Kep.  453,  C.  A.). 

A  plaintiff  discontinuing  his  action  is  not  liable  to  pay  the  defend- 
ant's costs  of  auxiliary  proceedings  arising  out  of  the  action,  being 
between  the  same  parties,  but  carried  on  before  another  tribunal  {Lloyd's 
Bank  v.  Priricess  Royal  Colliery,  1900,  48  W.  K.  460). 

The  discretion  given  by  Order  26,  r.  1,  does  not  empower  the  Court, 
on  giving  the  plaintiff  leave  to  discontinue,  to  order  the  defendant  to  pay 
any  costs  so  long  as  a  good  plea  in  defence  stands  undisputed  on  the 
record,  and  one  that,  if  found  in  the  defendant's  favour,  would  show  that 
tlie  plaintiff  had  no  right  to  bring  the  action  {Lamhfon  v.  Parkinson,  1887, 
35  W.  li.  545).  This  is  a  limitation  which  applies  uniformly  in  principle 
to  every  exercise  of  the  discretion  of  the  Court  over  the  costs  of  proceed- 
ings. A  plaintiff  discontinuing  in  face  of  a  substantial  defence  is  in  the 
same  position  as  if  the  defendant  had  succeeded,  and  in  such  a  case,  unless 
the  defendant  has  failed  as  to  part  of  the  action,  or  has  been  guilty  of 
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misconduct,  there  is  no  power  to  order  him  to  pay  costs  {Be  Foster  v.  Great 
Western  Ely.,  1882,  8  Q.  B.  D.  515,  C.  A. ;  Dielis  v.  Yates,  1881, 18  Ch.  D. 
76,  C.  A.). 

In  exercising  its  discretion  as  to  costs  the  Court  has  no  power,  by 
the  form  of  its  order,  to  delegate  that  discretion  to  the  taxing  master, 
e.g.  an  order  directing  that  "the  taxing  master  allow  the  such 

costs  as  he  may  think  proper,"  is  bad  on  the  face  of  it  {Lambton  v. 
Parkinson,  1887,  35  W.  E.  545). 

5.  Form  and  Enforcement  of  Order  to  Discontinue. — The  order  for  leave 
to  discontinue  the  whole  action  is  usually  made  conditional  on  payment 
by  the  plaintiff  to  the  defendant  of  the  costs  of  the  action,  and  vice 
versd  where  leave  is  given  to  a  defendant  to  withdraw  his  defence.  The 
order  may  further  provide  that  it  is  made  without  prejudice  to  any 
other  action  which  the  plaintiff  may  bring ;  or,  on  the  other  hand,  that 
it  is  made  on  the  undertaking  of  the  plaintiff  (by  his  solicitor)  not  to 
bring  any  other  action  on  the  same  claim  (Chitty's  Forms,  13th  ed., 
161). 

Where  the  plaintiff  applies  for  leave  to  discontinue  or  withdraw 
part  of  his  claim  the  order  usually  directs  the  part  of  the  claim  in 
question  to  be  struck  out,  and  orders  the  plaintiff  to  pay  the  defendant 
his  costs  occasioned  by  the  matters  so  withdrawn  (ibid.). 

The  mode  of  enforcing  payment  of  the  costs  in  either  case  depends 
upon  the  terms  of  the  order.  If  it  merely  makes  the  leave  to  discon- 
tinue conditional  on  payment  of  the  costs,  the  defendant  should  proceed 
to  tax  on  the  order ;  or,  on  discontinuance  without  leave,  on  the  notice 
to  discontinue.  If  the  costs  are  not  paid  within  four  days  after  taxation, 
the  defendant  may  enter  judgment  for  the  same  (Order  26,  r.  3),  and 
execution  (q.v.)  issues  on  the  judgment.  On  entering  judgment  £1,  Is. 
for  costs  thereof  is  added  to  the  taxed  costs. 

If  the  order  to  discontinue  contains  an  express  provision  that  the 
plaintiff  shall  pay  the  defendant's  costs,  to  be  taxed,  there  is  no  necessity 
to  enter  judgment  for  the  costs,  as  the  order  is  enforceable  without 
doing  so.  Having  regard,  however,  to  the  terms  of  Order  26,  r.  3,  it 
would  seem  that  the  party  liable  to  pay  the  costs  should  be  given  the 
opportunity  of  doing  so  before  execution  is  issued. 


FORM. 

Notice  of  Discontinuance. 

[Title  of  Action.'] 

Take  notice  that  the  plaintiff  hereby  ^  wholly  discontinues  this  action 
[or  withdraws  so  much  of  his  action  as  relates  to — specify  matter  ivitJi- 
drawn]. 

Discovery. — 1.  Generally. — The  right  of  discovery  is  defined  in 
Bray  on  Discovery  (p.  1),  as  the  right  by  which  a  party  to  some  proceed- 
ings (actually  commenced  or  contemplated)  before  a  civil  Court  is 
enabled,  before  the  determination  of  any  matter  in  question  in  those 
proceedings,  to  extort  on  oath  from  another  party  to  those  proceedings 

1  If  discontinuance  is  not  against  all  defendants,  add  here  as  against  the  defendant 
(naming  him). 
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— (1)  all  his  knowledge,  remembrance,  information,  and  belief  of  facts 
concerning  the  matter  so  in  question ;  (2)  the  production  of  all  docu- 
ments in  his  possession  or  power  relating  to  such  matter.  This  latter 
branch  of  the  subject  is  mainly  dealt  with  in  the  article  Documents. 

Formerly  discovery  could  only  be  had  by  a  bill  of  discovery  in  equity. 
But  the  Common  Law  Procedure  Act,  1854,  ss.  50  to  54,  gave  to  the 
Common  Law  Courts,  and  the  Judicature  Act,  1873,  s.  24  (7),  now 
gives  to  the  High  Court,  power  to  order  discovery  in  an  action.  As  to 
bills  of  discovery,  see  Bray  on  Discovery,  pp.  609-619.  An  action  for 
discovery  was  recently  brought  in  aid  of  proceedings  in  a  foreign  Court, 
but  Kay,  J.,  struck  out  the  statement  of  claim  on  the  ground  that  the 
proceeding  was  not  in  accordance  with  the  practice  of  the  Court  {Dreyfus 
V.  Peruvian  Chmno  Co.,  1889,  41  Ch.  D.  151). 

2.  In  the  High  Court. — Discovery  may  now  be  had  in  any  cause  or 
matter  in  any  Division  of  the  High  Court,  except  in  criminal  proceed- 
ings, proceedings  on  the  Crown  side  and  Revenue  side  of  the  King's 
Bench  Division,  and  the  cases  hereinafter  mentioned  (Order  31,  r.  1 ; 
68,  r.  1). 

In  matrimonial  causes  discovery  both  by  affidavit  of  documents  and 
by  interrogatories  may  be  ordered  in  accordance  with  the  practice  of 
the  Ecclesiastical  Courts,  though  the  rules  of  the  Supreme  Court  as  to 
discovery  do  not  apply.  But  discovery  will  not  be  required  of  a  party 
to  divorce  proceedings  when  it  is  sought  for  no  other  purpose  than 
to  prove  such  party  guilty  of  adultery  {Redfern  v.  Raifern,  [1891]j 
P.  139 ;  Harvey  v.  Lavekin,  1884,  10  P.  D.  122 ;  Uustm  v.  Smith,  1884,' 
9  P.  D.  57). 

The  rules  of  the  Supreme  Court  apply  to  Probate  and  Admiralty 
actions ;  and  in  addition  to  the  discovery  therein  provided  for  there  is 
in  Probate  cases  the  power  to  order  an  affidavit  as  to  scripts,  i.e.  testa- 
mentary papers  of  the  deceased  (Probate  Rules  (1862),  30,  31,  32,  and 
75 ;  Contentious  Business).  As  to  Admiralty  actions,  see  Isle  of  Cyprus, 
1889,  15  P.  D.  134. 

Discovery  is  permitted  in  patent  and  trade-mark  cases,  notwith- 
standing the  statutory  provisions  as  to  particulars  in  such  actions 
{Birch  V.  Mather,  1882,  22  Ch.  D.  629 ;  Carver  v.  Pinto  Leite,  1871,  L.  R. 
7  Ch.  90). 

In  actions  on  marine  policies  against  underwritere,  discovery  may 
be  ordered  from  the  plaintiff  of  documents  in  the  possession  of  persons 
interested,  as  well  as  of  those  in  the  possession  of  the  plaintiff  himself 
(China  Steamshij)  Co.  v.  Commercial  Assurance  Co.,  1881,  8  Q.  B.  D.  142 ; 
West  of  Bru/land,  etc..  Bank  v.  Canton  Insurance  Co.,  1877,  2  Ex.  D.  472 ; 
Form :  R.  S.  C.  Appendix  K,  No.  19). 

Discovery  may  also  be  had  in  bankruptcy  proceedings  (Bankruptcy 
Rules,  r.  72,  and  46  &  47  Vict.  c.  52,  ss.  24  and  27);  and  in  inter- 
pleader proceedings  (Order  57,  r.  14).  There  is  no  power  to  compel 
discovery  in  election  petitions  {Wells  v.  Wren,  1880,  5  C.  P.  D.  546; 
Moore  v.  Kennard,  1883,  10  Q.  B.  D.  290).  When  a  cause  or  matter  is 
referred  under  sec.  15  of  the  Arbitration  Act,  1889,  the  referee  has  the 
same  authority  with  respect  to  discovery  as  a  judge  of  the  High  Court 
(Order,  36,  r.  50). 

Discovery  may  now  be  had  in  the  High  Court  by  and  against  infant 
plaintiff's  and  defendants  and  their  next  friends  and  guardians  ad  litem 
(Order  31,  r.  29). 

In  proceedings  by  or  against  the  Crown  the  Crown  can  get  discovery 
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against  a  subject,  but  it  seems  a  subject  cannot  have  discovery  against 
the  Crown  (see  A.-G.  v.  Neivcastk-on-Tyne,  [1897]  2  Q.  B.  384,  and 
authorities  there  cited) ;  but  a  foreign  Sovereign  suing  in  the  Courts  of 
this  country  submits  himself  to  the  jurisdiction  to  the  extent  of  being 
bound  to  give  discovery  {South  African  Bepublic  v.  La  Compagnie  Franco- 
Beige,  [1898]  1  Ch.  190). 

Where  a  party  is  a  body  corporate  or  joint-stock  company  or  other 
body  of  persons  empowered  by  law  to  sue  or  be  sued,  any  opposite  party 
may  get  an  order  to  deliver  interrogatories  to  any  member  or  officer  of 
such  corporation,  company,  or  body  (Order  31,  r.  5). 

3.  Actions  for  Penalties  and  Forfeitures. — In  actions  for  penalties 
discovery  cannot  be  had.  The  objection  may  be  taken  on  the  applica- 
tion for  leave  (and  need  not  be  on  oath)  or  in  the  answer.  The  principle 
only  applies  to  penalties  imposed  by  way  of  punishment,  and  not  to 
those  given  as  damages  or  compensation.  Discovery  cannot  be  had  in 
an  action  by  a  common  informer  for  penalties  for  acting  as  a  member 
of  a  local  board  without  being  duly  qualified  {Martin  v,  Treacher,  1886, 
16  Q,  B.  D.  507;  and  see  Hunnings  v.  Williamson,  1883,  10  Q.  B.  D. 
459),  or  in  an  action  for  double  value  of  goods  fraudulently  removed  by 
a  tenant  {Hobbs  v.  Hudson,  1890,  25  Q.  B.  D.  232) ;  or  for  treble  damages 
for  pound  breach  {Jones  v.  Jones,  1889,  22  Q.  B.  D.  425);  or  an  action 
for  penalties  for  infringement  of  copyright  in  registered  designs  under 
the  Patents,  Designs,  and  Trade  Marks  Act,  1883  {Saunders  v.  Wiel, 
[1892]  2  Q.  B.  321).  But  discovery  may  be  had  in  an  action  for 
penalties  for  infringement  of  the  sole  liberty  of  representing  a  dramatic 
piece  under  3  &  4  Will.  iv.  c.  15,  s.  2,  such  penalties  being  in  the  nature 
of  damages  {Adams  v.  Batley,  1887,  18  Q.  B.  D.  625),  and  in  proceedings 
for  an  order  under  sec.  10  of  the  Rivers  Pollution  Act,  1876 — although 
a  default  in  obeying  the  order  would  subject  the  party  to  penalties  {In 
re  County  Coimcil  of  Derbyshire  and  Mayor,  etc.,  of  Derby,  [1897]  A.  C.  550). 
The  same  principle  applies  to  actions  for  forfeitures.  Where  in  any 
action  an  issue  is  raised  solely  for  the  purpose  of  obtaining  judgment  for 
a  forfeiture  of  land  the  Court  will  not,  with  regard  to  that  issue,  make 
any  order  either  for  the  discovery  of  documents  or  for  the  administra- 
tion of  interrogatories  {Mexboroitgh  {Earl  of)  v.  Whitwood  Urban  Distnct 
Council,  [1897]  2  Q.  B.  111). 

4.  Purposes  of  Discovery. — The  objects  of  interrogatories  are — (1)  to 
obtain  evidence  in  the  shape  of  admissions  {q.v.)  from  the  other  side  in 
support  of  the  case  of  the  interrogating  party  {A.-G.  v.  Gaskill,  1882, 
20  Ch.  D.  519);  (2)  to  destroy  the  adversary's  case  by  cross-examination 
(see  Grumbrecht  v.  Parry,  1884,  32  W.  R.  558) ;  (3)  to  ascertain  the  case 
of  the  adversary  (see  Saunders  v.  Jones,  1877,  7  Ch.  D.  435).  This  last 
purpose  may  sometimes  be  as  well  effected  by  particulars  as  by  interro- 
gatories; and  before  giving  leave  to  interrogate  the  master  will  take 
into  account  any  offer  made  to  deliver  particulars  or  make  admissions 
(Order  31,  r.  2). 

The  answers  to  interrogatories,  or  any  one  or  more  of  them,  or  any 
part  of  an  answer,  may  be  used  in  evidence  by  the  opposite  party  at  the 
trial.  The  judge  may  look  at  the  whole  of  the  answers,  and  if  he  is  of 
opinion  that  any  parts  of  the  answers  not  put  in  are  so  closely  connected 
with  those  put  in  that  they  ought  not  to  be  separated,  he  may  direct 
such  other  parts  to  be  put  in  (Order  31,  r.  24). 

5.  Principles. — The  two  cardinal  rules  in  the  law  of  discovery  by 
interrogatories  are — (1)  the  right,  as  a  general  proposition  of  every 
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party,  to  the  discovery  of  the  evidence  which  relates  to  his  own  case ; 
and  (2)  the  privilege  of  every  party  to  withhold  discovery  of  the  evidence 
which  exclusively  relates  to  his  own.  He  must  disclose  the  nature  of 
his  case  or  the  facts  on  which  he  relies  in  support  thereof,  but  not  the 
evidence  in  support  of  them  {Lyell  v.  Kennedy,  1883,  8  App.  Cas.  at 
p.  225).  The  rule  applies  to  cases  where  title  to  land  is  in  dispute  as 
well  as  to  other  cases.  Therefore  a  defendant  in  ejectment  pleading 
that  he  is  in  possession  is  bound  to  disclose  the  nature  of  his  possession, 
but  not  his  title.  For  his  title  is  not  part  of  his  own  case  or  the 
plaintiffs  {ibid.).  But  a  plaintiff,  in  seeking  to  recover  land  by  the 
strength  of  his  own  title,  is  bound  to  disclose  the  nature  of  his  title, 
though  not  the  evidence  in  support  of  it  {Milbank  v.  Milhank,  [1900] 
1  Ch.  376 ;  BUder  v.  BHdges,  1885,  29  Ch.  29). 

Following  this  principle,  it  is  not  permissible  to  interrogate  as  to  the 
names  of  the  other  party's  witnesses.  But  where  the  names  of  persons 
are  material  facts  they  must  be  given,  although  it  may  be  intended  to 
call  such  persons  as  witnesses  {Marriott  v.  Chamberlain,  1886, 17  Q.  B.  D. 
154;  Humphries  &  Co.  v.  Tayloi-  Dritg  Co.,  1888,  39  Ch.  D.  693).  So 
where  conversations  are  relied  on  as  part  of  the  facts  of  the  case  their 
substance  must  be  given,  though  not  necessarily  the  exact  words  {Eade 
v.  Jacobs,  1877,  3  Ex.  D.  335);  and  see  Heiussaj  v.  Wright,  1888,  36  W.  R. 
879;  24  Q.  B.  D.  445;  Hope  v.  Brash,  [1897]  2  Q.  B.  188;  Plymouth 
Muiuxil,  etc..  Society  v.  Tradei's'  Publuhing  Association,  [1906]  1  K.  B.  403, 
as  to  disclosing  the  names  of  informants  and  sources  of  information  in 
actions  for  libel  against  newspapers. 

Interrogatories  must  be  directed  to  relevant  matters  in  issue  in  the 
action,  and  must  not  be  put  for  the  purpose  of  getting  information  for 
some  purpose  outside  the  action,  or  to  obtain  evidence  which  may  be 
used  in  another  action  against  the  person  interrogated  (see  Plymouth 
Mutual,  etc.,  Society  v.  Traders'  Publishing  Association,  Ltd.,  [1906]  1  K.  B. 
403 ;  Codd  v.  Belap,  [1906]  W.  N.  78). 

6.  Objections  to  give  Discovery. — Discovery  may  be  resisted  on  several 
grounds — 

(a)  In  the  case  of  interrogatories,  that  they  are  scandalous  or 
irrelevant,  or  not  bond  fide  for  the  purpose  of  the  cause  or  matter,  or 
that  the  matters  inquired  into  are  not  sufficiently  material  at  that  stage 
(Order  31,  r.  6). 

{b)  No  person  is  compelled  to  say  anything  which  criminates  him, 
i.e.  which  may  tend  to  bring  him  into  the  peril  and  possibility  of  being 
convicted  as  a  criminal.  It  is  enough  if  he  swears  that  he  believes  the 
answer  might  criminate  him  {Lamb  v.  Munster,  1882,  10  Q.  B.  D.  110; 
52  L.  J.  Q.  B.  46 ;  31  W.  R.  117). 

But  the  objection  can  only  be  taken  to  the  particular  interrogatory 
or  to  the  discovery  of  the  particular  documents  which  may  tend  to 
criminate,  and  the  fact  that  there  are  some  documents  which  may  tend 
to  criminate  is  not  a  good  ground  for  resisting  all  discovery  in  the  action 
{Spokes  V.  Grosvenor  Hotel  Co.,  [1897]  2  Q.  B.  124;  National  Association 
of  Operative  Plumbers  v.  Smithies,  [1906]  A.  C.  434). 

The  principle  extends  (1)  to  adultery,  on  the  ground  that  it  exposes 
the  party  to  ecclesiastical  censure  and  punishment;  so  in  a  divorce 
petition  discovery  of  a  document  where  the  only  object  is  to  prove 
adultery  will  not  be  compelled  {Redfern  v.  Kedfern,  [1891]  P.  139);  and 
(2)  to  actions  for  penalties  of  forfeiture  of  estate  (see  above). 

(c)  Communications  made  by  a  party  for  the  purpose  of  obtaining 
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advice  and  assistance  of  lawyers  as  regards  the  conduct  of  litigation  and 
the  rights  of  property  are  generally  privileged  from  production  (  Wheeler 
V.  Ze  Marchant,  1881, 17  Ch.  D.  675).  Communications  passing  directly 
between  the  party  and  his  legal  professional  adviser  are  privileged, 
whether  or  not  made  in  reference  to  contemplated  litigation,  provided 
they  are  of  a  confidential  character,  made  to  or  by  a  legal  adviser  in  his 
professional  capacity  for  the  purpose  of  the  client's  obtaining  his  legal 
advice.  Letters  containing  mere  statements  of  fact  are  not  privileged, 
unless  of  a  professional  and  confidential  character  {Minet  v.  Morgan, 
1873,  L.  K  8  Ch.  361 ;  a  Shea  v.  Wood,  [1891]  P.  286 ;  Ainsiverrth  v. 
Wilding,  [1900]  2  Ch.  315 ;  and  privilege  cannot  be  claimed  where  the 
advice  of  the  solicitor  has  been  sought  to  enable  the  client  to  commit 
a  fraud  or  illegality,  or  to  evade  a  statute  imposing  a  duty  {In  re 
Fostlethwaite,  1887,  35  Ch.  D.  722;  B.  v.  Bidlivant,  [1900]  2  Q.  B.  163). 

The  privilege  is  even  more  extensive  if  litigation  is  anticipated  or 
pending.     See  Documents,  Discovery  of. 

{d)  Another  ground  of  privilege  from  discovery  is  that  the  communi- 
cations of  which  disclosure  is  sought  are  of  a  public  ofificial  nature, 
and  that  to  produce  or  disclose  them  would  be  prejudicial  to  the 
public  interest  {Hennessey  v.  Wright,  supra  ;  Wadeer  v.  Uast  India  Co., 
1856,  8  De  G.,  M.  &  G.  182 ;  44  E.  R.  360 ;  The  Bellerophon,  1874,  23 
W.  R.  248 ;  44  L.  J.  Adm.  5).     See  further.  Documents,  Discovery  of. 

7.  Time  for  Discovery. — The  right  to  discovery  is  limited  to  a  definite 
case  set  up,  and  does  not  extend  to  fishing  out  a  case  from  the  opponent, 
and  therefore  a  party  cannot  have  discovery  before  he  has  stated  his 
case,  whether  in  the  claim  as  a  plaintiff  or  in  his  defence  as  defendant. 

The  usual  time  for  discovery  is  after  defence,  for  until  then  it  cannot 
be  determined  what  the  issues  are.  But  discovery  may  be  ordered  at 
any  time.  In  an  Admiralty  case  interrogatories  have  been  allowed  on 
the  part  of  the  plaintiff  before  statement  of  claim  {The  Isle  of  Cyprus, 
1890,  15  P.  D.  134);  in  the  Chancery  Division  and  Queen's  Bench 
Division  discovery  has  in  several  cases  been  allowed  before  defence  (see 
Union  Bank  of  London  v.  Manhy,  1879,  13  Ch.  D.  239 ;  Zierenberg  v. 
Labouchere,  [1893]  2  Q.  B.  183,  188  ;  and  Annual  Practiee,  note  to  Order 
21,  r.  1). 

8.  Practice — Interrogatories. — The  plaintiff  or  defendant  may  deliver 
interrogatories  in  writing  for  the  examination  of  the  opposite  parties,  or 
any  one  or  more  of  such  parties. 

Leave  must  be  obtained  by  summons,  and  on  the  application  for 
leave  the  particular  interrogatories  proposed  to  be  delivered  must  be 
submitted  to  the  Court  or  judge,  and  leave  will  be  given  as  to  such  only 
of  the  interrogatories  as  the  Court  or  judge  considers  necessary  for  dis- 
posing fairly  of  the  matter  or  cause,  or  for  saving  costs.  The  applica- 
tion may  be  made  on  a  summons  for  directions  (Order  30,  r.  1,  2,  and  5), 
The  party  applying  must  give  security  for  the  costs  by  paying  into 
Court  £5,  and  10s.  for  every  additional  folio  beyond  the  first  five. 

The  interrogatories  must  be  in  the  form  given  in  Appendix  B, 
R.  S.  C.  1883. 

The  answer  to  interrogatories  is  made  by  affidavit  (Order  31,  r.  8). 
The  party  must  answer  to  the  best  of  his  knowledge,  information,  and 
belief  (see  Bray  on  Discovery,  pp.  127-143).  Objections  to  answer  any 
of  the  interrogatories  on  any  of  the  grounds  above  set  out  are  to  be 
taken  in  the  answer  (R.  S.  C.  Order  31,  r.  6). 

If  the  person  ijiterrogated  omits  to  answer,  or  answers  insufficiently, 
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the  party  interrogating  may  apply  to  the  Court  or  a  judge  for  an  order 
requiring  him  to  answer  further,  either  by  affidavit  or  by  viva  voce 
examination  (Order  31,  r.  11). 

The  party  to  whom  the  interrogatories  are  addressed  must  answer 
them  within  ten  days  or  within  such  other- time  as  the  judge  may  allow 
(Order  31,  r.  8).  If  he  is  interrogated  about  acts  which  are  done  in  the 
presence  of  persons  employed  by  him,  their  knowledge  is  his  knowledge, 
and  he  is  bound  to  answer  in  respect  of  that.  A  party  cannot  refuse  to 
answer  interrogatories  relevant  to  the  question  in  issue  on  the  ground 
that  they  are  as  to  matters  which  are  not  within  his  own  knowledge, 
but  are  only  within  the  knowledge  of  his  servants  or  agents,  if  derived 
in  the  ordinary  course  of  their  employment ;  and  he  is  bound  to  obtain 
the  information  from  such  agents  or  servants,  unless  he  show  that  it 
would  be  unreasonable  to  require  him  to  do  so,  or  that  such  agents  or 
servants  have  left  his  employment,  or  it  would  occasion  unreasonable 
expense,  etc.  (BolcJcmv,  Vaughan,  &  Co.  v.  Fisher  and  Others,  1882,  10 
Q.  B.  D.  161 ;  Rasbotham  v.  Shropshire  Union,  etc.,  Co.,  1883,  24  Ch.  D. 
110). 

The  answers  must  be  substantially  full  and  complete,  and  must  not 
be  evasive  or  in  an  embarrassing  form  containing  irrelevant  matter 
mixed  with  that  which  is  relevant  (Li/ell  v.  Kenned j/,  1884,  27  Ch.  D.  1). 

If  any  party  fails  to  comply  with  any  order  to  answer  interrogatories, 
or  for  discovery,  lie  is  liable  to  Attachment.  He  is  also,  if  he  is  a 
plaintiff',  liable  to  have  his  action  dismissed  for  want  of  prosecution,  and 
if  a  defendant,  to  have  his  defence  struck  out,  and  to  be  placed  in  the 
same  position  as  if  he  had  not  defended  (Order  31,  r.  21). 

As  to  discovery  for  the  purpose  of  working  out  a  decree  in  chambers, 
see  Judgment,  and  discovery  in  aid  of  execution,  see  Execution. 

9.  Count]/  Courts. — Discovery  may  be  had  as  in  the  High  Court. 
The  practice  is  generally  similar  to  that  of  the  High  Court,  and  the 
leading  principles  governing  the  right  of  discovery  are  the  same  (see 
County  Court  Kules,  1903,  Order  16). 

10.  In  the  Mayors  Court,  London,  discovery  by  affidavit  of  documents 
and  interrogatories  may  be  had  in  accordance  with  sees.  50  and  51  of 
the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  and  Order 
5  of  the  Mayor's  Court  Rules,  1892. 

[Authorities  for  Discovery  generally. — Annual  Practice,  Notes  to 
Order  31 ;  Bray  on  Discovery  (1885);  Kerr  on  Discovery  (1870).] 

Discretion,  Judicial. — l.  Is  a  certain  latitude  or  liberty 
accorded  by  statute  or  rules  or  the  cursuscuricc  to  a  judge  as  distinguished 
from  a  ministerial  or  administrative  official,  in  adjudicating  on  matters 
brought  before  him.  The  use  of  the  word  "judicial"  limits  and  regu- 
lates the  exercise  of  the  discretion,  and  prevents  it  from  being  wholly 
absolute,  capricious,  or  exempt  from  review.  But  the  presence  of  the 
word  "  discretion  "  permits  the  judge  to  consider,  as  a  judge,  what  are 
vaguely  termed  all  the  circumstances  of  the  case  and  the  purposes  for 
which  he  is  invested  with  the  discretion,  and  to  make  his  order  by 
reference  to  considerations  of  convenience  or  utility  or  saving  of  expense 
rather  than  on  considerations  of  strict  law  or  technicalities. 

Such  discretion  is  usually  given  on  matters  of  procedure  or  punish- 
ment, or  costs  of  administration  rather  than  with  reference  to  vested 
substantive  rights. 

The  matters  which  should  regulate  the  exercise  of  discretion  have 
VOL.  IV.  39 
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been  stated  by  eminent  judges  in  somewhat  different  forms  of  words 
but  with  substantial  identity.  When  a  statute  gives  a  judge  a  discre- 
tion, what  is  meant  is  a  judicial  discretion,  regulated  according  to  the 
known  rules  of  law,  and  not  the  mere  whim  or  caprice  of  the  person  to 
whom  it  is  given  on  the  assumption  that  he  is  discreet  {Lee  v.  Bude 
Eailway  Co.,  1871,  L.  E.  6  C.  P.  576,  580,  Willes,  J. ;  and  see  Morgan  v. 
Morgan,  1869,  L.  K.  1  P.  &  M.  644,  647).  "  That  discretion,  like  all 
other  judicial  discretions,  must  be  exercised  according  to  common  sense 
and  according  to  justice,  and  if  there  is  a  miscarriage  in  the  exercise  of 
it,  it  will  be  reviewed ;  but  still  it  is  a  discretion,  and  for  my  own  part 
I  think  that  when  a  tribunal  is  invested  by  Act  of  Parliament,  or  by 
rules  with  a  discretion,  without  any  indication  in  the  Act  or  rules  of  the 
grounds  on  which  the  discretion  is  to  be  exercised,  it  is  a  mistake  to  lay 
down  any  rules  with  a  view  of  indicating  the  particular  grooves  on 
which  the  discretion  would  run,  for  if  the  Act  or  rules  did  not  fetter  the 
discretion  of  the  judge,  why  should  the  Court  do  so  ? "  {Gardner  v.  Jay, 
1885,  29  Ch.  D.  50,  at  58,  per  Bowen,  L.J.).  Nor  can  one  judge,  by 
enunciating  the  mode  in  which  he  proposes  as  a  general  rule  to  exer- 
cise his  discretion,  fetter  either  himself  or  other  judges  of  co-ordinate 
authority  where  the  Act  or  rules  do  not  fetter  the  judicial  discretion 
{ibid.  59).  In  other  words,  while  caprice  is  excluded,  judges  must 
exercise  their  own  discretion  with  regard  to  its  object  and  the  relevant 
rules  of  law,  and  not  merely  copy  the  decisions  of  others. 

Where  a  power  is  given  to  a  judge  to  be  exercised  for  a  particular 
object,  it  becomes  the  duty  of  the  judge  to  exercise  the  power  in  a  fit 
case  {Knowles  v.  Roberts,  1887,  38  Ch.  D.  263,  271,  Bowen,  L.J.). 

The  question  of  judicial  discretion  usually  arises  on  appeal  or  review, 
when  the  appellant  always  urges  that  he  had  an  absolute  right  to  the 
order  refused  below,  while  the  respondent  contends  that  the  Court  below 
either  decided  with  absolute  correctness  or  in  exercise  of  a  discretion 
which  ought  not  to  be  upset.  The  policy  of  the  appellate  Court  is,  with 
the  object  of  saving  expense,  not  to  encourage  appeals  on  matters  within 
the  discretion  of  the  primary  judge  on  matters  of  procedure  {Watson 
V.  Rodwell,  1876,  3  Ch.  D.  380,  383 ;  Davy  v.  Garrett,  1877,  7  Ch.  D.  473, 
486);  where  the  primary  judge  has  discretionary  powers  as  to  any 
matter,  the  appellate  Court  (if  appeal  is  not  prohibited)  has  the  like 
discretion  and  the  like  duty  to  exercise  it  {Davy  v.  Garrett,  ubi  supra  ; 
Jarmain  v.  Chatterton,  1882,  20  Ch.  D.  494,  499 ;  Crowther  v.  Elgood, 
1887,  34  Ch.  D.  691,  697 ;  Knowles  v.  Roberts,  1888,  38  Ch.  D.  263,  271), 
but  usually  refrains  from  exercising  its  discretionary  jurisdiction,  except 
in  a  strong  case,  i.e.  unless  the  primary  judge  has  declined  to  exercise 
his  discretion  or  has  manifestly  proceeded  on  a  wrong  ground  or  principle, 
or  on  an  erroneous  opinion  on  a  point  of  law  {In  re  Martin,  1882,  20 
Ch.  D.  365-369). 

The  decision  below  is  treated  somewhat  as  a  verdict  of  a  jury  on 
motion  for  new  trial,  i.e.  is  not  set  aside  unless  it  is  perverse  or  mani- 
festly founded  on  misconception  of  the  law  or  facts,  and  not  merely 
because  the  appellate  Court  would  not  itself  have  taken  the  same  view 
of  the  facts  or  the  appropriate  order  therein  {Macdonald  v.  Foster,  1877, 
6  Ch.  D.  193,  195;  In  re  Martin,  1882,  20  Ch.  D.  365,  373). 

-.  2.  Whether  a  judicial  discretion  is  or  is  not  given  by  statute  or  rule 
is  a  matter  of  interpretation  of  the  documents  in  each  case,  with  such 
outside  light  as  the  occasion  renders  permissible.  The  question  is 
frequently  raised  on  the  presence  or  absence  of  the  words  "  shall "  or 
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"  may  "  in  the  instrument  to  be  interpreted,  upon  the  effect  whereof  the 
chief  authorities  are  Julius  v.  Bishop  of  Oxford,  1881,  5  App,  Cas.  214; 
and  Allcroft  v.  BisJiop  of  London,  [1891]  A.  C.  666,  where  the  question 
was  raised  as  to  ecclesiastical  judges. 

Disease. — The  treatment  of  diseases  is  not  ordinarily  a  matter 
with  which  English  law  is  specially  concerned.  The  two  exceptions 
are  (1)  where  the  sufferers  are  paupers,  when  they  can  claim  medical 
relief  under  the  provisions  of  the  Poor  Law  {q.v.) ;  and  (2)  where  the 
disease  is  dangerous  and  infectious,  when  the  local  sanitary  authority  is 
empowered  to  intervene  for  the  protection  of  the  community.  Powers 
for  this  purpose  are  given  by  the  Public  Health  Act,  1875,  38  &  39 
Vict.  c.  55,  and  by  various  siibsequeut  Acts.  The  more  important 
of  these  are  the  Infectious  Diseases  Notification  Act,  1889,  52  &  53 
Vict.  c.  72,  and  the  Prevention  Act,  1890,  53  &  54  Vict.  c.  34.  These 
two  Acts  apply  absolutely  to  London,  but  in  other  parts  of  the  country 
only  when  adopted  by  the  local  sanitary  authority.  Most  of  the  more 
important  and  populous  districts  have  now,  it  is  believed,  adopted  them ; 
but  the  adoption  is  still  far  from  universal. 

The  Act  of  1875,  ss.  126-129,  imposes  penalties  on  persons  who 
wilfully  or  carelessly  cause  risk  of  spreading  infection  (1)  by  exposing 
in  any  street,  public  place,  shop,  inn,  or  public  conveyance  an  infected 
person,  or  any  bedding,  clothing,  rags,  or  other  things  which  have  been 
exposed  to  infection,  until  they  have  been  properly  disinfected ;  (2)  by 
failing  to  disinfect  any  public  conveyance  after  it  has  conveyed  any 
person  suffering  from  a  dangerous  infectious  disorder,  or  any  room 
and  things  in  it  liable  to  retain  infection  where  such  person  has  been 
lodged. 

Besides  this  duty  to  disinfect,  which  is  thus  placed  on  the  persons 
in  charge  of  the  persons  or  places  known  to  be  infected,  the  Act  also, 
by  sec.  120,  imposes  on  the  sanitary  authority  the  duty  of  requiring  the 
owner  or  occupier  of  any  house  to  cleanse  and  disinfect  such  house  or 
part  thereof,  and  any  articles  in  it  likely  to  retain  infection,  wherever 
they  are  of  opinion  tliat  so  doing  would  tend  to  prevent  or  check 
infectious  disease.  The  person  required  to  do  this  is  subject  to  a  daily 
penalty  for  every  day  during  whicli  he  makes  default  in  complying 
with  the  requisition,  and  the  local  authority  are  bound  to  cause  the 
necessary  work  to  be  done,  and  may  recover  the  expense  from  him. 
The  powers  given  by  this  section  are  large,  but  the  machinery  is  clumsy, 
and  causes  much  delay,  which  in  cases  of  infection  may  be  a  serious 
matter.  Where  the  Act  of  1890  has  been  adopted,  sec.  5  supersedes 
it,  and  provides  a  quicker  and  more  effective  means  of  getting  the  work 
done.  The  Act  of  1875,  s.  121,  empowers  a  local  authority  to  order 
infected  bedding,  clothing,  etc.,  to  be  destroyed,  and  sec.  122  empowers 
them  to  provide  a  proper  place  for  their  disinfection,  and  to  cause  such 
articles  to  be  disinfected  free  of  charge.  Sec.  10  of  the  Act  of  1890 
further  empowers  them  to  compel  the  owners  to  deliver  such  articles 
up  to  be  disinfected.     Tlie  earlier  Act  contains  no  such  power. 

Any  person  suffering  from  a  dangerous  infectious  disorder,  who  is 
without  proper  lodging  or  accommodation,  or  lodged  in  a  room  occupied 
by  more  than  one  family,  or  on  board  a  ship,  or  lodged  in  a  common 
lodging-house,  may  be  removed  by  a  magistrate's  order  to  any  suitable 
hospital,  the  superintending  body  of  which  consents  to  receive  him 
<8.  124).     These  orders  are  usually  obtained  ex  parte,  but  anyone  who 
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wilfully  disobeys  or  obstructs  their  execution  is  liable  to  a  substantial 
penalty.  The  hospitals  available  for  this  purpose  are  usually  those 
belonging  to  the  sanitary  authorities,  as  most  general  hospitals  object 
to  receive  infectious  cases.  By  sec.  12  of  the  Prevention  Act,  1890, 
any  person  who  is  in  "an  hospital  for  infectious  disease,"  and  who 
would  not  on  leaving  be  provided  with  accommodation  in  which  proper 
precautions  could  be  taken  to  prevent  the  spread  of  the  disorder,  may 
be  detained  in  the  hospital  by  magistrate's  order  for  such  time  as  may 
appear  to  be  necessary.  In  these  cases  the  expense  of  maintaining  the 
patient  in  the  hospital — being  incurred  for  the  public  good — is  to  be 
defrayed  by  the  sanitary  authority. 

Sanitary  authorities  are  empowered  by  sec.  131  of  the  Act  of  1875, 
either  by  themselves  or  jointly  with  other  authorities,  to  provide  for 
the  use  of  the  inhabitants  of  their  district,  hospitals  or  temporary  places 
for  the  reception  of  the  sick ;  and  for  this  purpose  may  (1)  build  such 
hospitals ;  (2)  contract  for  the  use  of  any  hospital  or  part  of  a  hospital ; 
(3)  enter  into  any  agreement  for  the  reception  of  the  sick  inhabitants 
of  their  district  on  payment.  This  is  apparently  intended  only  to  pro- 
vide accommodation  for  epidemics  or  infectious  diseases,  leaving  ordinary 
cases  to  be  dealt  with  by  the  guardians  under  the  poor  law,  or  by 
voluntary  hospitals  not  supported  by  the  rates.  Where,  however,  a 
hospital  has  been  provided,  all  sick  inhabitants  of  the  district  are 
entitled  to  admission  (H.  v.  Raioenstall  Mayor,  1894,  10  T.  L.  E.  643). 
By  sec.  132  the  sanitary  authority  are  entitled  to  recover  from  a 
patient,  who  is  not  a  pauper,  the  expenses  of  his  maintenance  in  their 
hospital ;  and  if  paupers  are  sent  there,  the  guardians  must  pay  for 
them  {R.  v.  Bawenstall  Mayor,  supra).  The  general  right  to  admission 
ought  not  therefore  to  impose  an  undue  burden  on  the  rates. 

Hospitals  for  the  treatment  of  infectious  cases  are,  of  course,  most 
wanted  in  populous  districts,  but  in  such  places  they  may  themselves 
become  nuisances.  Sanitary  authorities  may  not  exercise  their  powers- 
so  as  to  injure  the  public  or  the  rights  of  private  individuals,  and  con- 
sequently must  be  careful  in  establishing  such  hospitals  (see  MetropolitaM 
Asylums  Board  v.  Rill,  1880,  6  A.  C.  193).  The  mere  fear  of  possible- 
injury,  however,  is  not  sufficient  to  support  the  case  of  persons  who- 
desire  to  prevent  a  sanitary  authority  establishing  a  hospital  for  the 
use  of  their  district ;  unless  they  give  strong  evidence  of  actual  injury,, 
the  action  will  probably  fail  (A.-G.  v.  Manchester  Mayor,  [1893]  1  Clu 
19). 

The  best  machinery  for  preventing  the  spread  of  infection  is  power- 
less where  the  existence  of  a  centre  of  infection  is  unknown.  Those 
suffering  from  infectious  diseases  and  their  friends  are  frequently  dis- 
posed to  keep  the  fact  of  the  illness  and  the  nature  of  the  malady  as 
far  as  possible  a  secret;  and  so  to  cause  unnecessary  risks  to  their 
neighbours,  who  are  unaware  of  the  danger  which  lurks  in  their  midst. 
The  sanitary  authority  must  be  apprised  of  the  danger  in  order  to  use 
their  legal  powers  to  combat  it.  Some  towns  many  years  ago  obtained 
parliamentary  powers  by  which  the  notification  of  the  existence  of  casea 
of  infectious  disease  within  their  respective  boundaries  was  made  com- 
pulsory. The  clauses  giving  these  powers  were  not  always  identical, 
and  it  was  thought  that  there  should  be  some  general  legislation  dealing 
with  the  subject.  Accordingly,  in  1889,  the  Infectious  Diseases  Xotifi- 
cation  Act  was  passed.  It  provides  that  in  London  and  elsewhere, 
wherever  it  has  been  adopted  by  the  local  sanitary  authority,  the  fact 
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that  anyone  is  suffering  from  an  infectious  disease  must  be  notified  to 
the  medical  officer  of  health  of  the  district.  The  duty  of  giving  infor- 
mation is  imposed  on  the  head  of  the  family  or  person  in  charge  of  the 
patient,  or,  in  default  of  such  person,  on  the  occupier  of  the  building, 
etc.,  of  which  the  sufferer  is  an  inmate,  and  on  every  medical  practitioner 
attending  or  called  in  to  visit  the  patient.  A  small  fee  is  payable  to  a 
medical  practitioner  for  each  certificate  duly  sent  in  by  him  (s.  4),  and 
a  penalty  is  imposed  on  every  person  who  fails  to  give  a  notice  or  certifi- 
cate when  required  to  do  so  (s.  3).  The  Act,  sec.  6,  gives  a  list  of  the 
principal  diseases  commonly  deemed  infectious,  and  sec.  7  further 
empowers  the  sanitary  authority,  with  the  sanction  of  the  Local 
Government  Board,  to  order  that  the  Act  shall  in  their  district  apply 
to  any  other  infectious  disease  not  specifically  mentioned  in  the  Act. 

There  are  special  provisions  for  dealing  with  epidemics  such  as 
clwlera.  These  are  explained  in  separate  articles.  See  Epidemic; 
Infectious  Diseases;  Quarantine. 

[Authorities. — See  ordinary  text-books  on  Public  Health,  a  list  of 
which  is  appended  to  the  article  on  that  subject.] 

Disentailing^  Deed. — A  deed  is  now,  by  the  Fines  and 
Recoveries  Act,  1833,  S  &  4  Will.  iv.  c.  74,  substituted  for  the  old 
method  of  barring  an  estate  tail  by  means  of  the  fictitious  action  at  law 
called  a  common  recovery.  Under  that  Act  (s.  15)  every  actual  tenant 
in  tail,  whether  in  possession,  remainder,  contingency,  or  otherwise,  is 
able  to  dispose  of,  for  an  estate  in  fee-simple  absolute,  or  for  any  less 
estate,  the  lands  entailed,  as  against  all  persons  claiming  under  the 
estate  tail  and  as  against  all  persons,  including  the  King's  most  excellent 
Majesty,  whose  estates  are  to  take  effect  upon  the  determination,  or  in 
defeasance,  of  the  estate  tail.  But  the  section  does  not  extend  to  certain 
tenants  of  estates  tail  wlio  are  prohibited  by  34  &  35  Hen.  viii.  c.  8, 
where  the  Crown  holds  the  reversion  (s.  18),  nor  to  an  estate  in  tail 
after  possibility  of  issue  extinct.  [Every  disposition  under  the  Act  by 
a  tenant  in  tail  must  be  by  an  assurance  (not  being  a  will)  capable  of 
passing  an  estate  at  law  in  fee-simple  absolute,  but  no  disposition  is  to 
be  of  any  effect  unless  made  or  evidenced  by  a  deed  (s.  40).]  The  deed 
to  operate  under  the  Act  must  be  enrolled  in  tlie  Central  Office  of  the 
Supreme  Court  within  six  months  after  execution.  [If  the  tenant  in 
tail  l)e  an  equitable  tenant  in  tail  he  must  be  treated  as  if  he  had  the 
legal  estate,  and  convey  accordingly.  If  the  tenant  in  tail  be  a  married 
woman,  whether  entitled  to  her  separate  use  or  not,  the  consent  of  her 
husband  to  her  disposition  is  necessary,  and  the  deed  must  be  acknow- 
ledged (s.  79).  See  Acknowledgment  of  Deeds.  Acknowledgment 
is  not  necessary  in  the  case  of  a  woman  married  since  the  Married 
Woman's  Property  Act,  1882,  either  in  respect  of  an  estate  tail  or  in 
respect  of  a  base  fee;  i.e.  Dnimmoiul  v.  Davie,  [1891]  1  Ch.  534.  The 
restraint  on  anticipation  will  not  prevent  a  married  woman  from  barring 
the  entail  under  tlie  Act  {Cooper  v.  Macdonald,  1877,  7  Ch.  D.  288.] 

Where  the  tenant  in  tail  is  not  in  possession,  but  there  is  under  the 
settlement  an  estate  for  years  determinable  on  lives,  or  any  greater 
estate  [not  being  an  estate  for  years]  prior  to  tlie  estate  tail,  then  the 
owner  of  such  prior  estate,  or  of  the  first  of  such  prior  estates,  if  more 
than  one,  is  the  protector  of  the  settlement  as  regards  the  entailed 
lands  (s.  22),  even  if  he  has  encumbered  his  estate  up  to  its  full  value 
(see  tit.  Pugtector  of  the  Settlement).    And  (s.  34).  his  consent  is 
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required  to  make  the  disposition  valid  against  those  claiming  after  the 
estate  tail,  but  not  against  those  claiming  under  it.  This  consent  must 
be  given  by  the  disentailing  deed  itself,  or  by  some  contemporaneous  or 
previous  deed  also  enrolled.  Provision  is  made  for  the  case  of  the 
protector  being  non  siii  juris.  The  settlor  is  also  enabled  to  appoint 
persons  to  act  as  protectors.  When  a  tenant  in  tail  in  remainder  makes 
a  disposition  under  the  Act,  but  without  obtaining  the  consent  of  the 
protector,  the  grantee  obtains  a  base  fee  determinable  upon  the  failure  of 
his  inheritable  issue.  A  base  fee  may  be  enlarged  into  a  fee-simple  by 
the  same  means  by  which  the  estate  tail  could  have  been  barred  under 
the  Act,  including,  of  course,  the  consent  of  the  protector  (if  any)  for 
the  time  being  (s.  35)  [see  tit.  Base  Pee,  Precedent].  In  the  case  of 
copyholds,  the  disposition  is  by  surrender  entered  upon  the  Court  rolls 
{Green  v.  Paterson,  1886,  32  Ch.  D.  95).  There  must  be  a  disposition  of 
the  entailed  property ;  a  mere  declaration  is  insufficient  {ibid. ;  Peacock 
V.  Eastland,  1870,  L.  R.  10  Eq.  17).  [The  administrator  of  a  convict 
appointed  under  the  Forfeiture  Act,  1870,  has  no  power  to  bar  the 
estate  tail  of  the  convict;  i.e.  Gashell  v.  Walters,  [1906]  1  Ch.  440.] 

After  some  conflict  of  authority,  it  seems  settled  that  to  obtain 
payment  of  a  fund  in  Court  representing  entailed  land,  a  disentailing 
deed  must  be  executed  {In  re  Beynolds,  1876,  L.  R.  3  Ch.  D.  61). 


PRECEDENTS. 


I.  DISENTAILING  DEED  of  Freeholds  by  Tenant  in  Tail 
in  Fo.ssession.^ 


Parties. 
Recitals : 


of  title  of 
tenant  in 
tail. 


Testatum. 
Grant. 


THIS  INDENTURE,^  made  the  day  of  19     , 

Between  [tenant  in  tail],  of,  &c.,  of  the  one  part ;  And  [grantee  to 
uses],  of,  &c.,  of  the  other  part :  Whereas,  under  an  indenture 
dated,  &c.,  and  made  between  [parties],  being  a  settlement  made 
in  consideration  of  the  marriage  which  was  shortly  afterwards 
solemnized  between  [A.  B.]  and  [C.  B.j,  both  since  deceased,  the 
late  father  and  mother  of  the  said  [tenant  in  tail]  [or  under  the  will 
dated,  &c.,  and  proved,  &c.,  of  [A.  B.]  late  of,  &c.,  deceased],  the 
said  [tenant  in  tail],  is  tenant  in  tail  in  possession  of  the  heredita- 
ments hereby  granted:  NOW  THIS  INDENTURE  WIT- 
NESSETH, that  the  said  [tenant  in  tail]  hereby  grants  unto  the 
said  [grantee]  and  his  heirs  :  All  and  singular  the  messuages, 
lands,  and  hereditaments  situate  in  the  parishes  of 
and  respectively  in  the  county  of  ,  in  the  said 

indenture  of  settlement  and  in  the  schedules  thereto  particularly 
described  [or  devised  by  the  said  will  of  the  said  [A.  B.]  ],  and  all 
other,  if  any,  the  hereditaments  in  England  or  Wales  of  or  to  which 
the  said  [tenant  in  tail]  is  seised  or  entitled  as  tenant  in  tail,  whether 
at  law  or  in  equity,  under  the  said  settlement  [or  will],  or  other- 

^  The  parcels  in  a   disentailing  assurance  are  usually  described  by  a  short 
general  description. 
2  Stamp,  10s. 
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Habendum,  wise:  To  HOLD  the  same  Unto  the  said  [grantee]  and  his  heirs, 
J^fS^  freed  and  discharged  from  all  estates  tail  of  the  said  [tenant  in  tail], 
at  law  or  in  equity,  and  from  all  estates,  rights,  interests,  and 
powers  to  take  effect  after  the  determination  or  in  defeasance  of 
such  estates  tail,  To  the  use  of  the  said  [tenant  in  tail],  his  heirs 
and  assigns  for  ever. 
In  witness,  &c. 


entail,  to 
use  of 
>?rantor  in 
fee. 


Exordium. 
Recital  of 


title  of 
tenants  for 
life  and 
in  tail. 


Testatum. 

Consent  of 
protector. 


II.  CONSENT  OF  PROTECTOR  to  barring  an  Estate  Tail.^ 

TO  ALL  TO  WHOM  these  presents  shall  come  2  [protect(yr\ 
of,  &c.,  sends  greeting :  Whereas  by  an  indenture  of  settlement 
dated,  &c.,  and  made  between  [parties],  the  messuages,  lands,  and 
hereditaments,  situate  in  the  parishes  of  ,  and  ,  in 

the  county  of  ,  in  the  said  indenture  and  in  the  schedules 

thereto  particularly  described,  were  limited  to  the  use  of  the  said 
[pivtectar],  and  his  assigns  during  his  life,  with  remainder  (subject 
to  certain  charges  therein  mentioned  which  have  since  determined) 
to  the  use  of  [tenant  in  tail],  of,  &c.,  in  tail  with  divers  remainders 
over :  NOW  THESE  PRESENTS  WITNESS  that  the  said  [pro- 
tector], as  protector  of  the  said  settlement,  hereby  consents  to  every 
or  any  disposition  and  assurance  which  the  said  [tenant  in  tail]  shall 
make  of  the  said  messuages,  lands,  and  hereditaments  comprised 
in,  or  which  are  now  by  any  means  subject  at  law  or  in  equity  to 
the  subsisting  uses  or  trusts  of  the  said  settlement  or  any  such 
premises  or  any  part  thereof,  for  the  purpose  of  barring  the  estate 
tail  of  the  said  [tenant  in  tail]  in  the  same  premises  and  all  estates, 
rights,  interests,  and  powers  to  take  effect  after  the  determination 
or  in  defeasance  of  such  estate  tail,  but  subject  and  without  pre- 
judice to  the  said  estate  for  life  of  the  said  [pi'otedor]  therein,  and 
to  all  powers  and  privileges  annexed  to  such  estate  for  life. 

In  witness,  &c. 


III.  DISENTAILING  DEED  by  Protector  and  Tenant  in  Tail 
in  Remainder  of  Freeholds  and  Money  to  be  laid  out  in 
Purchase  of  Land. 

THIS  INDENTURE.^  made  the  day  of  19    , 

Between  [protedoi-],  of,  &c.,  of  the  first  part;  [temint  in  tail],  of, 
&c.,  of  the  second  part ;  and  [grantee  to  uses],  of,  &c.,  of  the  third 
part :  Whereas  [testator],  late  of,  &c.,  duly  made  and  executed  his 
will  dated,  &c.,  and  thereby  gave  and  devised  all  his  manors, 
messuages,  lands,  and  hereditaments  situate  in  the  county  of 
to  the  use  of  [protector]  for  his  life  without  impeachment 
of  waste,  with  remainder  to  the  use  of  his  first  and  other  sons 
successively  according  to  seniority  in  tail,  with  divers  remainders 

'  This  deed  will  require  enrolment  in  the  Chancery  Division  under  sec.  46  of  the 
Fines  and  Recoveries  Act,  3  &  4  Will  rv.  c.  74,  or,  if  the  property  is  copyhold,  on 
the  Court  rolls  of  the  manor  under  sec.  fil  of  the  same  Act. 

«  Stamp,  IDs. 

3  Stamp,  10s.  . 


Kccit.ils: 

of  will 
creating 
the  settle- 
ment; 
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of  death  of 
testator ; 


State  of 
family. 


of  sales 
under 
power ; 


of  invest- 
ment of  pro- 
ceeds of 
sale; 


of  desire  to 
bar  entail. 


First 
testatum. 


Grants. 
Parcels. 


Habendum, 
freed  from 
the  entail. 


To  such 
uses  as 
tenant  for 
life  and 
tenant  in 
tail  shall 
appoint, 
and  in 
default  to 
previously 
subsisting 
uses  of  the 
eettlement. 


over :  And  whereas  the  said  [testatw]  died  on  the  day  of 

19     ,  and  his  said  will  was  duly  proved  on  the 
day  of  19     >  i"  the  Principal  Registry  of  the  Probate  Divi- 

sion of  His  Majesty's  High  Court  of  Justice :  And  whereas  the 
said  [tenant  in  tail]  is  the  first  son  of  the  said  [protector],  and  attained 
the  age  of  twenty-one  years  on  the  day  of  19      : 

And  whereas  several  sales  of  parts  of  the  settled  lands  have  with 
the  consent  of  the  said  [protector]  been  made  under  a  power  in  that 
behalf  contained  in  the  said  will,  and  other  sales  of  such  land  have 
been  made  by  the  said  [protector-]  in  exercise  of  his  statutory  powers 
in  that  behalf,  and  all  the  hereditaments  now  remaining  unsold, 
which  are,  or  are  believed  to  be,  subject  to  the  uses  and  limitations 
of  the  said  will,  are  particularly  described  in  the  first  schedule 
hereunder  written  :  And  whereas  the  moneys  produced  by  such 
sales  as  aforesaid  have  been,  in  pursuance  of  the  direction  in  that 
behalf  contained  in  the  said  will,  partly  laid  out  in  the  purchase  of 
other  hereditaments,  which  are  particularly  described  in  the  second 
schedule  hereunder  written,  and  partly  invested  in  the  names  of 
[trustees  of  will],  in  the  several  stocks,  funds,  and  securities  par- 
ticularly described  in  the  third  schedule  hereunder  written  :  And 
whereas  the  said  [p^-otector]  and  [tenant  in  tail]  are  desirous  of  dis- 
entailing all  the  hereditaments  and  premises  now  subject  to  the 
subsisting  uses  and  limitations  of  the  said  will :  NOW  THIS 
INDENTURE  WITNESSETH,  that  for  effectuating  the  said 
desire,  and  in  consideration  of  the  premises,  the  said  [protector],  so 
far  as  relates  to  the  use  for  his  life  so  limited  to  him  as  aforesaid, 
hereby  grants  and  conveys,  and  the  said  [tenant  in  tail],  with  the 
consent  of  the  said  [protector],  as  protector  of  the  settlement  created 
by  the  said  will  (testified  by  his  executing  these  presents),  hereby 
grants,  disposes  of,  and  conveys  unto  the  said  [grantee]  and  his  heirs, 
All  the  manors,  messuages,  lands,  and  hereditaments  described  in 
the  first  and  second  schedules  hereunder  written  respectively,  and 
all  other  (if  any)  the  hereditaments  now  subject  to  the  subsisting 
uses  and  limitations  of  the  said  will,  To  hold  the  same  unto  the 
said  [grantee]  and  his  heirs  :  Subject  to  the  uses  and  estates  limited 
or  created  by  the  said  will  which  precede  the  estate  tail  of  the  said 
tenant  in  tail  (other  than  the  estate  for  life  of  the  said  [protects] 
thereby  limited),  and  all  powers  of  charging,  and  other  powers 
annexed  to  or  exerciseable  during  the  continuance  of  such  pre- 
ceding uses  and  estates  respectively,  and  to  the  uses  and  estates 
limited  or  created,  or  to  be  limited  or  created  in  exercise  of  such 
powers.  But  freed  from  the  estate  tail  of  the  said  [tenant  in  tail], 
and  all  estates,  rights,  interests,  and  powers  to  take  effect  after  the 
determination,  or  in  defeasance  of  such  estate  tail.  To  SUCH  USES, 
upon  such  trusts,  and  with  and  subject  to  such  powers  and  provi- 
sions as  the  said  [protector]  and  [tenant  in  tail]  shall  by  any  deed  or 
deeds,  revocable  or  irrevocable,  jointly  appoint ;  and  in  default  of 
such  appointment,  and  so  far  as  no  such  appointment  shall  extend, 
To  the  uses,  upon  the  trusts,  and  with  and  subject  to  the  powers 
and  provisions  which,  under  or  by  virtue  of  the  said  will,  were 
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subsisting  with  regard  to  the  premises  hereby  conveyed  immediately 

Second        before  the  execution  of  these  presents  :  AND  THIS  INDENTURE 

^***^""*'      ALSO  WITNESSETH,  that  for  the  consideration  aforesaid   the 

said  [p-otedor],  and  the  said  [tenant  in  tail],  with  the  consent  of  the 

said  Iprotedw]  as  protector  of  the  said  settlement  (testified  by  his 

executing  these  presents),  according  to  their  respective  interests, 

hereby  grant,  assign,  and  dispose  of,  to  the  said  [grantee]  all  the 

moneys,  stocks,  funds,  and  securities  described  in  the  third  schedule 

Assignment  hereunder  written.  And  all  other  (if  any)  the  moneys,  stocks, 

funds,  and  securities  which,  or  the  proceeds  of  which,  are  liable  to 

be  laid  out  in  the  purchase  of  lands  to  be  settled  to  the  subsisting 

Habendum,  limitations  of  the   said  will.  To   hold   the  same  unto  the  said 

[grantee],  his  heirs  and  assigns,  subject  to  the  uses,  &c.  [ut  supra], 

But  freed,   &c.   [ut  supra],  To  the  like  uses,   upon  the  like 

trusts,  and  with  and  subject  to  the  like  powers  and  provisions 

as  are   hereinbefore   declared  and  contained  concerning  the  said 

manors  and  hereditaments   hereby   granted,   or  as   near  thereto 

as  circumstances  will  permit. 

In  witness,  &c. 

The  First  Schedule  above  referred  to. 

The  Second  Schedude  above  referred  to. 

The  Third  Schedule  above  referred  to. 


IV.  DISENTAILING  DEED  by  Tenants  in  Common  in  Tail 
Extending  to  possible  Accruing  Sliares  under  Cross  Re- 
mainders, One  Tenant  being  a  Married  fVoman. 

Parties  A.  and  B.,  tenants  in  tail,  and  C,  husband  of  B.,  of  the  first 
part;  X.,protedor,  oftlie  second  part;  V.,  grantee  to  mes,  of  the  third  part : 
Recite  settlements  of  freeholds  to  use  of  X.  for  life,  with  remainder  subject 
to  intermeiliaie  estates  which  have  failed,  or  are  not  likely  to  take  effect,  to 
the  daughters  of  X.,  as  tenants  in  common  in  tail,  with  cross  remainders 
in  tail,  with  remainders  over ;  T/iat  X.  has  had  three  daughters,  naviely, 
A.  and  B.  and  D. ;  marriage  of  B. ;  death  of  D.,  leaving  issue. 

AND  WHEREAS  the  parties  hereto  of  the  first  part,  with 
the  concurrence  of  the  said  X.,  as  protector  of  the  settlement,  are 
desirous  of  barring  all  the  estates  tail  of  the  said  A.  and  B.  in  the 
hereditaments  and  premises  comprised  in  or  which  are  now  subject 
to  the  uses  of  the  said  settlement,  including  their  estates  tail  in  the 
share  therein  of  the  said  D.,  deceased,  in  remainder  expectant  upon 
the  failure  of  her  issue,  and  all  estates  to  take  effect  after  the  deter- 
mination or  in  defeasance  of  such  respective  estates  tail  and  of 
assuring  their  respective  shares  in  the  same  hereditaments  and 
premises,  including  the  shares  to  which  they  are  entitled  in 
remainder  as  last  aforesaid,  in  manner  hereinafter  expressed 
NOW  THIS  INDENTURE  WITNESSETH,  that  the  said 
respective  parties   hereto    of    the   first    part,  with    the    consent 
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(hereby  testified)  of  the  said  X.,  as  protector  of  the  settlement  (the 
said  B.  acting  herein  with  the  concurrence  of  her  said  husband),  do 
respectively,  according  to  their  several  estates  and  interests  in  the 
premises,  hereby  grant  unto  the  said  Y.  all  those,  the  two  equal 
undivided  third  parts  or  shares  of  them,  the  said  A,  and  B.,  and 
also  all  that  the  remaining  equal  undivided  third  part  or  share 
to  which  they  are  respectively  entitled  in  remainder,  expectant  on 
the  failure  of  issue  of  the  said  D.,  deceased  as  aforesaid,  of  and 
in  parcels  (see  note  to  Precedent  I.,  supra),  and  all  other  (if  any) 
hereditaments  and  premises,  whatsoever  and  wheresoever  situate, 
which  are  now  by  any  means  subject  to  the  subsisting  uses  of  the 
said  settlement,  or  of  which  or  of  any  undivided  share  or  shares 
whereof  the  said  A.  and  B.  respectively  are  now  by  any  means 
tenant  in  tail  at  law  or  in  equity  under  or  by  virtue  of  the  said 
settlement,  or  any  conveyance  or  assurance  to  the  uses  or  upon  the 
trusts  thereof :  To  hold  the  same  unto  the  said  Y.  and  his  heirs, 
subject  to  the  subsisting  uses  of  the  said  settlement  which  precede 
the  respective  estates  tail  of  the  said  A  and  B.  respectively  at  law 
or  in  equity,  but  discharged  from  such  respective  estates  tail,  and 
all  estates,  powers,  and  interests  to  take  effect  after  the  determina- 
tion or  in  defeasance  of  such  respective  estates  tail  nevertheless  as 
to  the  share  or  shares  of,  and  in  the  said  hereditaments  and  premises 
of  which  the  said  A.  was,  previously  to  the  execution  of  these 
presents,  tenant  in  tail,  to  the  use  of  the  said  A.,  her  heirs  and 
assigns  for  her  separate  use,  and  as  to  the  share  or  shares  of  and  in 
the  said  hereditaments  and  premises  of  which  the  said  B.  was,  pre- 
viously to  such  execution,  tenant  in  tail,  to  the  use  of  the  said  B., 
her  heirs  and  assigns  for  her  separate  use. 
In  witness,  &c. 


Recital  of 
tide. 


Testatuvi. 

Memoran- 
dum of 
surrender. 


V.  SURRENDER  of  COPYHOLDS  by  Equitable  Tenant  in  Tail 
in  Remainder,  with  Consent  of  Protectoi\ 

Manor  of  ,^ 

in  the  V  The  day  of  in  the  year  19     ,^ 

County  of  J 

Whereas  \recite  settlement  or  will  and  any  subsequent  events  under  or 
by  virtue  of  which  lands  stand  limited  to  protector  for  life  with  remainder 
to  tenant  in  tail  far  an  estate  tail] :  NOW  BE  IT  REMEMBERED 
that,  on  the  day  and  in  the  year  first  above  mentioned,  the  said 
\tenant  in  tail\  came  before  [steward^  the  steward  of  the  said  manor 
and  for  the  purpose  of  barring  all  estates  in  tail  in  equity  or  other- 
wise of  him  the  said  [tenant  in  tail"]  in  the  hereditaments  hereinafter 
mentioned  and  all  estates,  rights,  and  interests  to  take  effect  after 
the  determination  or  in  defeasance  of  such  estates  tail,  and  with 
the  consent  of  the  said  [protectoi-]  testified  by  his  signature  of  the 
memorandum  hereunder  written,  did  out  of  Court  surrender  into 
the  hands  of  the  lord  of  the  said  manor  by  the  bands  and  accept- 

1  Stamp,  10s. 
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ances  of  the  said  [steward]  by  the  rod,  according  to  the  custom  of 
the  said  manor,  All  that  [parcels]  with  the  appurtenances  to  the 
said  premises  belonging  to  which  said  hereditaments  [fhe  tnistees] 
were  admitted  tenants  at  a  general  court  held  for  the  said  manor 
on  the  day  of  19        to  hold  upon  trust  as  therein 

eiilS^  mentioned  :  To  THE  USE  of  the  said  [tenant  in  tail],  his  heirs  and 
assigns  for  ever,  according  to  the  custom  of  the  said  manor,  by 
and  under  the  rents,  fines,  heriots,  suits,  and  services  therefor  due 
and  of  right  accustomed. 

[Signature  of  tenant  in  tail.] 
Taken   and    acknowledged"! 

the    day    and    year    first  I  [Signature  of  Steward.] 

above  written  by  me.         j 


Memorandum  of  Protector's  Consent. 

I,  the  above  named  [protector],  as  protector  of  the  above- 
mentioned  settlement,  hereby  give  my  consent  to  the  above 
surrender. 

As  witness,  &c. 

[Signature  of  protectm:] 

Witness. 
[Signature  of  toilness.] 


Disfig'Urement  means  in  law  an  external  injury  detracting 
from  personal  appearance.  In  1670,  in  consequence  of  Sir  John 
Covcnti-y's  Case,  an  Act  (22  «&  23  Car.  n.  c.  1,  s.  7)  was  passed  which 
made  it  felony  to  attack  a  man  with  intent  to  maim  or  disfigure.  After 
passing  through  various  re-enactments  and  consolidations,  the  term 
"  disfigure  "  is  still  retained  in  sees.  18,  28,  29  of  the  Offences  Against  the 
Person  Act,  1861,  24  &  25  Vict.  c.  100.  It  is  treated  as  a  form  of 
bodily  harm  distinct  from  Malmixg,  which  means  a  bodily  injury  affect- 
ing fighting  capacity,  and  from  disabling,  which  creates  a  permanent 
disability  {R,  v.  Boycc,  1824,  1  Moo.  C.  C.  29),  and  also  from  wounding, 
which  involves  a  breaking  of  the  skin  with  some  instrument  {R.  v. 
Stevens,  1834,  1  ]\Ioo.  C.  C.  409 ;  R.  v.  Murrov,  1835,  1  Moo.  C.  C.  456). 
See  Bodily  Harm. 

Dismissal  of  Action. — An  action  may  be  dismissed  (1)  on 
the  merits  {i.e.  judgment  of  dismissal  given  for  the  defendant),  or  (2)  on 
the  ground  of  some  default  on  the  part  of  the  plaintiff",  or  failure  to  take 
some  necessary  step,  thereby  entitling  the  defendant  to  dismissal  for 
want  of  prosecution ;  or  failure  to  appear  at  the  trial  when  the  case  is 
called  on  (Order  36,  r.  32). 

(1)  Dismissal  on  the  merits  is  where,  after  trial  of  the  action,  a 
judgment  given  for  the  defendant  takes  the  form  of  dismissal  of  the 
action  with  costs.  Dismissal  under  Order  36,  r.  32,  in  consequence  of 
the  non-appearance  of  the  plaintiff  at  the  trial,  is  equivalent  to  dismissal 
on  the  merits,  for  it  is  as  effective  as  an  estoppel  between  the  parties 
as  a  judgment  whereby  the  Court  exercises  its  mind  on  a  contested  case. 
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See  judgment  of  Lord  Esher,  M.E.,  in  Armour  v.  Bate,  [1891]  2  Q.  B. 
233,  C.  A.  The  dismissal  of  an  action  under  Order  25,  r.  3,  where  the 
decision  of  the  Court  of  a  point  of  law  under  rule  2  of  that  order  has 
disposed  of  the  whole  action,  is  also  equivalent  to  dismissal  on  the 
merits,  and  has  been  held  to  be  a  final  order  for  purposes  of  an  appeal 
{Bozson  V.  Altrincham  U.  D.  C,  [1903]  1  K.  B.  547). 

(2)  The  acts  of  default  which  a  plaintiff  may  commit,  and  thereby 
entitle  the  defendant  to  dismissal,  are  of  two  kinds,  namely,  failure  to 
take  necessary  steps  in  the  action  as  prescribed  by  rule,  and  failure  to 
comply  with  an  order  to  do  some  act  or  take  some  specified  step  in  the 
action. 

If  the  plaintiff  fails  to  issue  a  summons  for  directions  within  the  pre- 
scribed time  (Order  30,  r.  8 ;  see  Directions,  Summons  for),  or  makes 
default  in  delivering  his  statement  of  claim  (Order  27,  r.  1),  or  in  giving 
notice  of  trial  within  the  time  prescribed  (Order  36,  r.  12),  or  where  the 
plaintiff  dies  or  becomes  bankrupt  and  the  party  entitled  to  proceed 
fails  to  do  so  (Order  17,  r.  8  ;  see  Wingrove  v.  Thompson,  1879,  11  Ch.  D. 
419),  or  in  any  case  where  the  plaintiff  causes  unreasonable  delay  by 
not  proceeding  with  his  action,  the  defendant  may  apply  to  dismiss  for 
want  of  prosecution. 

And  where  the  plaintiff  fails  to  comply  with  any  order  made  for  an 
act  to  be  done  or  steps  taken  in  the  action,  such  as  giving  security  for 
costs  {La  Grange  v.  M'Andrew,  1879,  4  Q.  B.  D.  210),  or  for  delivery 
of  particulars  {Davey  v.  Bentinck,  [1893]  1  Q.  B.  185),  or  for  payment 
of  money  into  Court  in  a  redemption  action  {Collinson  v.  Jeffery,  [1896] 
1  Ch.  644),  or  for  discovery  of  documents,  or  to  answer  interrogatories 
(Order  31,  r.  21),  the  defendant  may  apply  for  dismissal. 

Where  the  claim  in  an  action  discloses  no  reasonable  cause  of  action, 
or  where  it  is  shown  by  the  pleadings  to  be  frivolous  or  vexatious,  it 
may  be  dismissed  (Order  25,  r.  4;  and  see  Abuse  of  Process). 

An  application  to  dismiss  is  usually  made  in  chambers  by  notice  for 
directions  (see  Directions,  Summons  for),  or,  in  cases  to  which  Order 
30  does  not  apply,  by  ordinary  summons  in  the  action.  In  the  Chancery 
Division  it  may  also  be  made  by  motion. 

The  effect  of  an  order  to  dismiss  depends  upon  its  nature.  An 
ordinary  order  to  dismiss  for  want  of  prosecution  is  not  equivalent  to 
a  "  final  judgment "  within  sec.  4,  sub-sec.  1  {g),  of  the  Bankruptcy  Act, 
1883,  and  does  not  support  a  bankruptcy  notice  {Re  Biddell,  1888, 
20  Q.  B.  D.  512,  C.  A.).  But  an  order  to  dismiss  an  action  for  a  reason 
which  goes  to  the  foundation  of  the  whole  cause  of  action,  and  which 
is  the  result  of  a  determination,  after  hearing  the  parties,  of  the  whole 
or  a  fundamental  part  of  the  claim,  and  the  effect  of  which  is  to  deter- 
mine the  rights  of  the  parties,  is  final  for  all  purposes.  See  Bozson  v. 
Altrincham  U.  D.  C,  [1903]  1  K.  B.  547,  following  Shubrook  v.  Ticfnell, 
1882,  9  Q.  B.  D.  621,  and  over-ruling  Salaman  v.  Warner,  [1891]  1  Q.  B. 
734.  And,  as  stated  above,  the  effect  of  a  judgment  of  dismissal  where 
the  plaintiff  does  not  appear  at  the  trial  is  the  same  {Armour  v.  Bate, 
[1891]  2  Q.  B.,  at  p.  235). 

An  order  by  consent  to  dismiss  an  action  as  part  of  a  compromise  of 
the  whole  action  is  a  bar  to  fresh  proceedings  on  the  same  claim,  but  in 
the  absence  of  such  compromise  an  order  to  dismiss  by  consent  is  no 
bar  to  the  institution  of  a  fresh  action  {Magnus  v.  National  Bank  of 
Scotland,  1888,  57  L.  J    Ch.  902). 


DISPAEAGEMENT  621 

Dismissal  of   Information  or  Complaint.— In 

proceedings  under  the  Summary  Jurisdiction  Acts  the  justices  have 
power  to  dismiss  the  information  or  complaint,  which  (and  not  the 
warrant  or  summons)  is  the  basis  of  the  proceeding  before  them,  (1)  if 
the  informant  or  complainant  fails  to  appGar  at  the  time  and  place  fixed 
for  the  return  of  the  sunnnons,  or  after  due  notice  of  the  time  and  place 
where  the  defendant  is  brought  up  under  a  warrant  (11  &  12  Vict.  c.  43, 
s.  12);  (2)  if,  after  hearing  the  case,  they  are  of  opinion  (a)  that  it  is  not 
made  out,  (b)  that  the  charge  (11  &  12  Vict.  c.  43,  s.  14;  42  &  43  Vict. 
c.  49,  s.  27),  though  proved,  is  of  too  trifling  a  nature  to  merit  more  than 
nominal  punishment  (42  &  43  Vict.  c.  49,  s.  IG).  See  Salt  v.  Scott-Hall, 
[1903]  2  K.  B.  245.  The  latter  power  does  not  apply  where  the  charge 
is  of  an  indictable  offence,  as  to  which  Ijy  pleading  guilty  the  accused 
has  given  the  justices  summary  jurisdiction  (ss.  13,  16).  The  forms  of 
orders  of  dismissal  are  given  in  the  schedule  to  the  Sunnnary  Jurisdic- 
tion Kules  of  1886,  St.  K.  &  0.,  liev.  (ed.  1904),  vol.  xi.,  tit.  "Summary 
Proceedings,  E."  In  case  (a),  the  justices  can  award  costs  to  the  defend- 
ant ;  in  case  (h),  they  may  order  him  to  pay  damages  not  exceeding  forty 
shillings,  and  costs.  The  costs  in  either  case  are  recoverable  summarily 
as  civil  debts,  under  sec.  47  of  tlie  Summarv  Jurisdiction  Act,  1879  (Fx 
parte  Boater,  1892,  67  L.  J.  M.  C.  29). 

Where  an  information  or  complaint  is  dismissed  on  the  merits  the 
justices  must,  if  refpiired,  "  forthwith,"  i.e.  as  soon  as  asked  for  it,  at  any 
time  after  the  dismissal  (Costar  v.  Hetlteriiif/taii,  1852, 1  El.  &  Bl.  802)  make 
an  order  of  dismissal,  and  give  the  defendant  a  certificate  or  certified 
copy  of  the  order,  which,  on  proihiction,  is  a  bar  to  further  proceedings 
on  a  subsequent  information  or  complaint  for  the  same  subject-matter; 
and  where  they  have  sunnnarily  tried  and  dismissed  a  charge  for  an 
indictable  otience,  the  tUsmissal  is  et[uivalent  to  an  acquittal  by  the 
verdict  of  a  jury  (42  &  43  Vict.  c.  49,  s.  27  (4)).  See  Doughis,  Summary 
Jurisdiction  Procedure,  pp.  74-76,  165.  The  form  of  certificate  hi  use 
is  No.  23  in  the  schedule  to  the  Summary  Jurisdiction  Rules  of  1886. 
The  defence  of  autrefois  acquit  in  such  a  cjise  can  be  proved  even 
without  grant  or  production  of  the  certificate  {Hancock  v.  Somes, 
1859,  28  L.  J.  M.  C.  196).  See  Autkefois  Acquit;  Autrefois 
Convict. 

On  proceedings  for  assault  under  sees.  42,  43  of  the  Offences  Against 
the  Person  Act,  1861,  24  &  25  Vict.  c.  100,  a  certificate  of  dismissal  may 
be  granted  where  tlie  case  has  l)een  heard  w^  the  merits,  and  the  pro- 
ceedings have  been  instituted  l)y  or  on  l>ehalf  of  the  person  aggrieved. 
Such  certificate  is  a  bar  to  all  proceedings,  civil  or  criminal,  arising  out 
of  the  same  assault  {R.  v.  Miles,  1890,  24  Q.  B.  D.  423 ;  Reed  v.  Nutt, 
1890,  24  Q.  B.  D.  669). 

Where  a  chai-ge  for  an  indictable  offence  is  tried  summarily  and  is 
dismissed,  the  original  order  of  dismissal  is  transmitted  to  and  filed  by 
the  clerk  of  the  peace  (42  «&  43  Vict.  c.  49,  s.  27  (6)). 

Disorderly  House— See  Brothel. 

Disparagement.— Under  the  old  feudal  law  one  of  the  inci- 
dents of  tenure  by  knight's  service  was  the  right  of  the  lord  to  dispose 
of  his  infant  wards  in  marriage,  subject  to  this,  that  the  ward  should  not 
be  "  disparaged,"  i.e.  he  should  not  be  given  in  marriage  to  someone  of 
an  inferior  rank,  or  of  deformed  body,  or  weak  mind,  or  possessing  any 
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other  characteristic  which  would  prevent  the  marriage  being  considered 
equal  or  fitting. 

Dispensing'  Power. — The  power  once  possessed  by  the 
Crown  of  dispensing  with  the  statute  law  has  now  little  more  than  a 
purely  historical  interest.  It  is  said  to  have  been  copied  from  the  dis- 
pensation or  non-obstante  clauses  granted  by  the  popes  in  matters  of 
canon  law,  but  even  after  the  rise  of  Parliament  as  a  constituent  part  of 
the  State,  the  powers  exercised  by  the  Crown  of  suspending,  altering, 
and  dispensing  with  statutes  were  very  large  and  ill-defined,  and  gave 
rise  to  frequent  protests  (Stubbs,  ss.  290,  291).  Under  the  Tudors  and 
Stuarts  the  legality  of  the  power  of  the  Crown  to  dispense  with  statutes 
was  repeatedly  recognised  in  the  Courts,  which  at  the  same  time  endea- 
voured to  limit  it  by  restrictions.  It  was  laid  down  that  the  king  could 
by  dispensation  make  it  lawful  to  do  that  which  was  malum  in  se  as 
opposed  to  malum  prohibihtm,  and  could  not  grant  dispensations  which 
would  be  injurious  to  third  parties.  Further  restrictions  will  be  found 
suggested  in  the  cases  which  are  collected  in  Broom's  Constitutional  Laio, 
p.  496,  2nd  ed.,  but  it  would  not  be  easy  to  extract  from  them  any  clear 
or  consistent  rule.  See,  however,  the  judgment  of  Vaughan,  C.J.,  in 
Thomas  v.  Sorrel  (Vaugh.  330). 

The  action  of  James  ii.  in  dispensing  with  the  Test  Act  for  the 
purpose  of  enabling  Roman  Catholics  to  hold  office  under  the  Crown, 
was  supported  by  the  Courts  in  the  test  case  of  Godclen  v.  Hales  (11  St. 
Tri.  1165,  where  the  attacks  made  on  the  judgment  and  Chief  Justice 
Herbert's  defence  are  also  reprinted).  At  the  Revolution  this  was  one 
of  the  controversies  finally  settled  by  the  Bill  of  Rights  (see  Vol.  II. 
p.  194). 

As  to  dispensations  already  granted,  the  Bill  of  Rights  contained  a 
saving  clause  providing  that  "  no  charter  or  grant  or  pardon  granted 
before  (23rd  October  1689)  shall  be  in  any  ways  impeached  or  invali- 
dated by  this  Act,  but  that  the  same  shall  be  and  remain  of  the  same 
force  and  effect  in  law,  and  no  other,  than  as  if  this  Act  had  never  been 
made."  Dispensations  granted  before  1689  must  therefore  rest  on  their 
validity  at  common  law.  In  the  case  of  Eton  College  (Special  Report  by 
Philip  Williams,  1816)  a  question  arose  before  the  visitor  of  the  college, 
assisted  by  Sir  William  Grant  and  Sir  William  Scott,  as  to  the  validity 
of  a  dispensation  from  the  college  statutes  granted  by  Elizabeth,  enabling 
fellows  to  hold  benefices  along  with  their  fellowship.  The  dispensation 
was  upheld,  but  no  reasons  were  given  for  the  decision ;  in  the  argument 
the  Bill  of  Rights  was  referred  to,  but  the  dispensation  was  not  treated 
as  a  dispensation  with  an  Act  of  Parliament. 

DispIa.Ce. — Where  an  insurance  company,  by  deed,  covenanted 
with  W.  S.  that  in  case  they  should  at  any  time  thereafter  displace 
A.  B.  S.  from  his  appointment  as  their  agent  at  Glasgow,  they  would 
pay  him  a  certain  sum,  and  the  company  subsequently  transferred  their 
business  to  another  company,  it  was  held  that  this  was  a  displacement  of 
A.  B.  S.  within  the  meaning  of  the  covenant  {Stirling  y.  Maitland,  1864, 
5  B.  &  S.  840). 

DispOSa.1 . — Where  a  testator  devised  a  freehold  house  to  his  wife 
to  be  at  her  "  will  and  disposal "  in  any  way  she  might  think  best  for 
herself  and  family,  it  was  held  that  no  trust  was  thereby  created  in 
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favour  of  the  testator's  children  {Lambe  v.  Eames,  1871,  L.  R  6  Ch.  597 ; 
40  L.  J.  Ch.  447;  In  re  Hutchinson  and  Tennant,  1878,  8  Ch.  D.  540; 
In  re  Adams  and  Kensington  Vestry,  1884,  27  Ch.  D.  394). 

Where  a  testator  gave  his  residuary  estate  to  his  wife  "  for  her  own 
absolute  use,  and  benefit,  and  disposal,"  but  without  prejudice  to  such 
gift,  in  case  any  part  thereof  should  "  remain  undisposed  of  "  by  her,  he 
gave  the  same  to  certain  persons,  it  was  held  that  the  wife  took  a  life 
interest  with  a  power  of  disposition  by  act  inter  vivos  but  not  by  will 
{In  re  Pouruler  ;  Williams  v.  Pounder,  1886,  56  L.  J.  Ch.  113 ;  and  cp.  In 
re  Bush,  Smith  v.  Harries,  1885,  W.  N.  61).     See  Stroud,  Jud.  Did. 

Dispose  of. — Where  a  testator  bequeathed  certain  stock  to  a 
feme-sole  for  her  sole  and  entire  use  during  her  life ;  that  she  shall  not 
alienate  it,  but  enjoy  the  interest  of  it  during  her  said  life,  and  at  her 
decease  she  may  dispose  of  it  £is  she  thinks  fit,  it  was  lield  in  Archibald 
y.  Wright,  1838,  9  Sim.  161 ;  59  E.  E.  320,  that  this  conferred  a  life 
interest  with  a  power  to  dispose  of  the  stock  by  will,  and  negatived  a 
power  to  dispose  of  the  fund  in  her  life. 

In  In  re  Thomsons  Estate,  1880,  14  Ch.  D.  263,  it  was  held  that  a 
gift  of  all  his  property  by  a  testator  to  his  widow  "  for  the  term  of  her 
natural  life,  to  be  disposed  of  as  she  may  think  proper  for  her  own  use 
and  benefit,  according  to  the  nature  and  quality  thereof,"  and,  "  in  the 
event  of  her  decease,  should  there  be  anything  remaining  of  the  said 
property  or  any  part  thereof,"  the  same  was  to  go  over,  gave  no  power 
of  testamentary  disposition  to  the  widow  with  respect  to  the  fund,  and 
that  on  her  death  the  gift  over  took  effect.  Although  it  was  un- 
necessary for  the  decision  of  the  case,  the  Court  expressed  the  opinion 
that  the  widow  took  nothing  but  a  life  estate,  with  a  right  to  enjoy  the 
property  in  specie.  See  also  In  re  Pouiuler;  Williams  v.  Pounder,  1886, 
56  L.  T.  104;  56  L.  J.  Ch.  113;    Reul  v.  Carletmi,  [1905]  1  Ir.  K.  147. 

As  to  the  meaning  of  "disposed  of"  in  the  Lands  Clauses  Act,  1845, 
see  Lands  Clauses  ;  see  also,  Stroud,  Jud.  Diet. 

Disposition. — As  to  meaning  of  in  sec.  2  of  the  Succession 
Duty  Act,  1853,  and  in  sec.  2  and  subs.  (3)  of  the  Finance  Act,  1894, 
see  A.-a.  V.  Montejiore,  1888,  21  Q.  B.  D.  461;  and  article  Death 
Duties.  The  word  is  also  used  in  its  ordinary  sense  in  sec.  77  of 
the  Fines  and  Recoveries  Act,  1833  (Carter  v.  Carter,  1895,  73  L.  T. 
437). 

Where  a  debtor  makes  an  assignment  for  the  benefit  of  his  creditors, 
having  in  his  possession  a  chattel  under  a  hire  purchase  which  has  not 
yet  become  his  property,  and  there  is  no  specific  delivery  thereof,  the 
trustee  under  the  deed,  although  without  notice  of  the  nature  of  the 
transaction,  acquires  no  title  to  such  chattel  under  sec.  9  of  the  Factors 
Act,  1889,  as  against  the  true  owner;  there  is  in  sucli  a  case  no  "dis- 
position "  within  the  meaning  of  the  section  (Kitto  v.  Bilhie,  Hohson  &  Co., 
1895,  72  L.  T.  266). 

"  A  devise  '  at  the  disposition '  of  A.  carries  the  fee.  It  is  equivalent 
to  a  devise  to  A.  to  give  and  sell  at  his  pleasure  "  (Sugden,  Powers,  8th 
ed.,  104 ;  see  Stroud,  Jud.  Diet.). 

Dispute. — A  dispute  within  the  meaning  of  sees.  3  and  4  of  the 
Employers  and  Workmen  Act,  1875,  is  not  limited  to  a  dispute  which 
will  give  a  cause  of  action  to  one  of  the  parties ;  a  large  meaning  is  to  be 
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given  to  the  term  {Clemson  v.  Huhlard,  1876,  1  Ex.  D.  179 ;  Charles  v 
Plymouth,  1890,  60  L.  J.  M.  C.  20). 

Under  a  submission  to  arbitration,  "  should  any  dispute  arise "  in 
relation  to  a  particular  contract,  all  questions  both  of  law  and  fact  are 
included — all  matters,  indeed,  about  which  disputes  arise  in  consequence 
of  the  contract  having  been  entered  into  {Forwood  v.  Watne^,  1880, 
49  L.  J.  Q.  B.  447 ;  In  re  An  Arbitration  betivecn  HohenzoUern  Co.  v.  City 
of  London  Contract  Corporation,  1886,  54  L.  T.  596).  See  also  Benshaw  v. 
Queen  Anne's  Mansions,  [1897]  1  Q.  B.  662 ;  Parry  v.  Liverpool  Malt  Co., 
[1900]  1  Q.  B.  339. 

For  "  disputes  "  under  the  Building  Societies  Acts,  see  Vol.  II.  p.  467, 
and  under  the  Friendly  Societies  and  Savings  Banks  Acts,  see  Fkiendly 
Societies  and  Savings  Banks). 

Disqualification. — For  Election  to  Parliament. — Mental  im- 
becility is  a  disqualification  for  election  to  the  House  of  Commons,  and 
the  seat  of  a  member  who  becomes  insane  may  be  rendered  vacant  by 
proceedings  under  the  Lunacy  (Vacating  of  Seats)  Act,  1886.  English 
and  Scotch  peers  are  disqualified  for  seats  in  the  House  of  Commons, 
but  Irish  peers,  unless  elected  as  representative  peers  for  Ireland,  may 
sit  for  English  and  Scotch  constituencies.  Judges  are  disqualified,  so 
also  are  the  holders  of  a  large  number  of  offices  of  profit  under  the 
Crown — sheriffs,  clergymen,  government  contractors,  candidates  who 
have  been  found  guilty  of  corrupt  practices,  bankrupts,  minors,  and 
aliens  (May,  Parliamentary  Practice,  10th  ed.,  pp.  27  et  seq.). 

Municipal  Corporations. — A  mayor,  alderman,  or  councillor,  who  is 
declared  bankrupt,  or  who  compounds  with  his  creditors,  or  is  (except 
in  case  of  illness)  continuously  absent  from  the  borough,  being  mayor, 
for  more  than  two  months,  or,  being  alderman  or  councillor,  for  more 
than  six  months,  becomes  thereupon  inmiediately  disqualified  (Muni- 
cipal Corporations  Act,  1882,  s.  39).  Candidates  declared  guilty  of 
corrupt  practices  are  subject  to  the  same  disqualifications  as  in  parlia- 
mentary elections.  Elective  auditors,  or  other  holders  of  offices  of  profit 
(other  than  those  of  mayor  or  sheriff)  in  the  gift  or  disposal  of  the 
council,  clergymen,  or  regular  ministers  of  dissenting  chapels,  persons 
directly  or  indirectly  interested  by  themselves  or  their  partners  in  any 
contract  or  employment  with  or  on  behalf  of  the  council  (except  those 
specially  excepted),  are  also  disqualified.  It  should  be  observed, 
however,  that  clergymen  and  other  ministers  of  religion,  although  dis- 
qualified by  sec.  12  of  the  Municipal  Corporations  Act,  1882,  for  being 
members  of  a  town  council,  are  not  disqualified  for  membership  of  a 
metropolitan  borough  council,  or  of  a  municipal  corporation  to  which 
the  Municipal  Corporations  Act,  1882,  does  not  apply,  e.g.  the  City  of 
London.  Disqualification  by  having  an  interest  in  a  contract  with  the 
council  applies  only  during  the  continuance  of  the  contract  (Lewis 
V.  Carr,  1876,  1  Ex.  D.  484).  Women  are  likewise  disqualified  for 
election  as  councillors. 

Coicnty  Comicils. — The  disqualifications  under  the  Local  Government 
Act,  1888,  are  practically  the  same  as  those  under  the  Municipal 
Corporations  Act,  1882,  with  this  exception  that  clerks  in  holy  orders 
and  other  ministers  of  religion  are  eligible  for  election  (see  s.  2, 
subs.  2).  It  has  been  expressly  decided  that  women  are  not  qualified 
to  sit  as  county  councillors  {Beresford-Hope  v.  Lady  Sandhurst,  1889,  23 
Q.  B.  D.  79;  Dc  Souza  v.  CoUen,  [1891]  1  Q.  B.  D.  687). 
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Parish  Cmcncils,  Boards  of  G^iuirdians,  etc. — By  sec.  46  of  the  Local 
Government  Act,  1894,  the  disqualifications  for  election  to  these  boards 
are  set  out ;  those  disqualified  are : — infants,  aliens,  persons  who  within 
twelve  months  before  election,  or  since  their  election,  have  received 
union  or  parochial  relief,  persons  who  within  five  years  before  election, 
or  since  their  election,  have  been  convicted  of  any  crime  and  sentenced 
to  imprisonment  with  hard  labour  without  the  option  of  a  fine,  or  to 
any  greater  punishment,  and  have  not  received  a  free  pardon,  or  have 
within  the  same  period  been  adjudged  bankrupt,  or  have  made  a  com- 
position arrangement  with  their  creditors,  holders  of  paid  offices  under 
the  Ijoard,  and  persons  concerned  in  contracts  with  the  board  (other 
than  those  excepted).  Women  are  not  disqualified  for  election  to  such 
boards  (s.  3,  subs.  2 ;  s.  20,  subs.  2 ;  s.  23,  subs.  2). 

[For  full  details  with  respect  to  disqualification,  reference  must  be  made 
to  the  statute  creating  each  particular  board,  and  the  proper  headings 
in  this  work ;  the  above  is  only  a  brief  summary ;  and  see  Bias.] 

Dissection. — The  dissection  of  corpses  is  regulated  by  the 
Anatomy  Act,  1832,  2  &  3  Will.  iv.  c.  75,  passed  in  consequence  of 
the  malpractices  of  body-snatchers  and  resurrection  nien  in  general, 
and  in  particular  of  the  disclosures  at  the  trial  of  Burke  and  Hare  in 
Edinburgh  (see  preamble  of  Act).  The  Act  provides  for  the  regula- 
tion of  schools  of  anatomy,  and  their  inspection  by  salaried  officials 
appointed  by  a  Secretary  of  State  (ss.  3-6). 

Licences  to  practise  anatomy  may  be  granted  by  a  Secretary  of  State 
to  qualified  medical  practitioners  or  to  medical  students  on  applications 
by  such  parties,  which  must  be  accompanied  by  a  certificate  signed  by 
two  justices  of  the  peace  acting  for  the  particular  place  wherein  such 
parties  reside,  stating  to  the  best  of  their  knowledge  and  belief  that  the 
applicants  are  alx)ut  to  carry  on  the  practice  of  anatomy  (s.  1). 

Persons  who  have  the  lawful  custody  of  a  corpse  (including  the 
master  of  a  workhouse  {R.  v.  Feist,  1858,  1  Dears.  &  B.  C.  C.  59))  may 
permit  its  dissection  (this  is  apart  from  the  riglit  to  have  a  post-mortem 
examination  for  the  purpose  of  a  coroner's  incjuest  (s.  15)).  Provision  is 
also  made  for  carrying  out  the  directions  of  a  deceased  person  to  have 
his  body  dissected  (s.  8).  Receipt  of  Indies  subject  to  a  proj^er  certificate 
is  lawful  for  medical  men  and  persons  licensed  to  receive  and  dissect 
bodies  subject  to  a  proper  medical  certificate  and  the  above-stated 
provisions  (ss.  7-11),  and  to  notice  being  given  to  a  Secretary  of  State 
of  the  place  where  anatomy  is  to  be  practised  (s.  12).  Provision  is  made 
for  decently  interring  the  dissected  corpse  (s.  13),  and  for  sending  a 
certificate  of  interment  to  the  official  insjwctor  (s.  15)  (34  &  35  Vict, 
c.  16,  s.  2;  and  see  Cokpse). 

There  are  no  legal  regulations  as  to  the  dissection  of  dead  animals, 
but  the  law  relating  to  nuisance  must  not  be  infringed.  As  to  the  dis- 
section of  living  animals,  see  Vivisection. 

Disseisin. — See  Abatement  of  Freehold;  Intrusion. 

Dissenters. — See  Nonconformist. 

Dissolution— 

Of  Building  Societies.    See  Building  Societies. 
Of  Parliament.    See  Parliament. 
Of  Partnership.    See  Partnership, 
vol.  iv.  40 
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DISTANCE,  MEASUEEMEXT  OF 


Distance,  IVIeaSUrement  of.— A  general  rule  for  the 
measurement  of  distances  referred  to  in  contracts  was  laid  down  by  the 
Exchequer  Chamber  in  Moufiet  v.  Cole,  1872,  L.  E.  8  Ex.  32.  In  that  case 
the  Court,  in  construing  a  covenant  by  the  defendant  not  to  carry  on 
the  business  of  a  publican  within  half  a  mile  of  the  plaintiff's  premises, 
decided  that  the  distance  should  be  measured  on  the  map  in  a  straight 
line,  and  not  by  the  nearest  mode  of  available  access;  and,  further, 
that  the  distance  should  be  taken  from  the  nearest  point  of  the  one 
house  to  the  nearest  point  of  the  other,  without  regard  to  the  situation 
of  the  doors. 

A  similar  rule  is  laid  down  by  sec.  34  of  the  Interpretation  Act,  1889, 
where  it  is  provided  that  in  the  measurement  of  any  distance  for  the 
purposes  of  any  Act  passed  after  the  commencement  of  that  Act, 
"  distance  shall,  unless  the  contrary  intention  appears,  be  measured  in 
a  straight  line  on  a  horizontal  plane." 

Distiller. — See  Excise. 

Distinct. — As  to  meaning  of  distinct  dwelling-house  or  building, 
under  the  Poor  (Settlement)  Act,  1825,  s.  2,  see  Poor  Law,.  Settlement. 

Sec.  10,  sub-sec.  2  (b)  of  the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53, 
enables  a  separate  set  of  trustees  to  be  appointed  for  any  part  of  trust 
property  held  on  trusts,  distinct  from  those  relating  to  any  other  part 
or  parts  of  the  trust  property  (see  Hood  and  Challis,  Conveyancing  and 
Settled  Land  Acts,  6th  ed.,  pp.  364,  365). 

Where  any  house  is  divided  into  "  distinct  properties  and  occupied 
by  distinct  owners  or  their  respective  tenants,"  such  properties  are  to 
be  charged  distinct  on  the  respective  occupiers  (Income  Tax  Act,  1842, 
s.  60,  Sched.  A,  No.  iv.  r.  13).  "Distinct  properties"  here  mean  distinct 
ownerships  (A.-G.  v.  Mutual  Tontine  Westminster  Association,  1876, 
1  Ex.  D.  469;  cp.  Grant  v.  Langston,  [1900J  A.  C.  383,  a  case  decided 
under  sec.  13  (2)  of  the  Customs  and  Inland  Revenue  Act,  1878,41  &  42 
Vict.  c.  15). 
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Distress  originally  was  a  common-law  right  or  remedy,  simply  by  way 
of  pledge,  until  statute  law  (2  Will.  &  Mary,  Sess.  1,  c.  5,  s.  2)  extended 
it  and  made  it  of  more  practical  value  by  adding  to  it  a  power  of  sale. 
It  may  be  explained  as  "  a  remedy  for  the  redress  of  an  injury,  the  per- 
formance of  a  duty,  or  the  satisfaction  of  a  demand,  which  consists  in  the 
taking,  without  legal  process,  of  a  personal  chattel  from  the  possession 
of  the  wrong-doer  or  defaulter  into  the  hands  of  the  party  grieved,  to  be 
held  as  a  pledge  for  the  redress,  performance,  or  satisfaction  required  " 
(Bullen,  Dist.  1). 
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It  is  proposed  to  deal  shortly  with  some  of  the  chief  points  relating 
to  distress  as  between  landlord  and  tenant,  and  subsequently  to  say  a 
few  words  as  to  the  other  branches  of  the  subject,  viz,  distress  damage 
feasant,  distress  for  rates  and  taxes,  and  distress  in  the  case  of  copy- 
holds. Generally,  as  between  landlord  and  tenant,  any  rent  reserved 
by  demise,  and  in  arrear,  may  l)e  recovered  by  distress  upon  any  goods 
or  cattle  found  upon  the  demised  premises  without  previous  demand 
being  made. 

But  a  landlord  may,  either  wholly  or  in  a  qualified  manner,  divest 
liimself  of  this  right,  either  by  agreement  or  by  showing  a  clear  intention 
by  conduct  so  to  deprive  himself  of  it  {G^iles  v.  Spencer,  1857,  3  C.  B. 
N.  S.  244 ;  Welsh  v.  Rose,  1830,  6  Bing.  638 ;  MUcs  v.  Furher,  1873,  L.  E. 
8  Q.  B.  77;  Pap6  v.  Westacott,  [1894]  1  Q.  B.  272). 

Unless  there  be  an  express  and  unqualified  power  of  distress  by 
agreement,  the  right  depends  upon  there  being  an  actual  demise  to  a 
t«nant  with  a  fixed  rent  reserved  (Co.  Litt.  96«  ;  Parker  v.  Ifanis,  1692, 

1  Salk.  262).  The  reservation  of  an  annual  sum  in  a  demise  will  not  in 
itself  be  sufficient  (Smith  v.  Maplehack,  1786,  1  T.  R.  441 ;  1  R.  R.  247); 
nor  is  a  money  payment  which  is  not  strictly  rent  {Hohy  v.  Roebuck, 
1816,  7  Taun.  157;  17  R.  R.  477).  But  a  render  in  goods,  or  even  in 
manual  services  {Doe  v.  Benham,  1845,  7  Q.  B.  976 ;  68  R.  R.  620),  may 
be  sufficient  to  support  a  distress  so  long  as  it  is  specific,  i.e.  either  fixed 
or  definitely  ascertainable  at  a  future  period  (Co.  Litt.  96^:). 

The  rent  must  be  payable  at  a  time  certain,  otherwise  recourse 
cannot  be  had  to  distress  to  recover  it  (Co.  Litt.  47«,  142«).  But  when 
this  condition  is  fulfilled  it  makes  no  difference  that  the  rent  is  payable 
in  advance  (Walsh  v.  Lonxdale,  1882,  21  Ch.  D.  9).  It  is  essential  also 
to  the  exercise  of  the  right  that  there  be  a  demise,  express  or  implied, 
of  lands  and  tenements  (though  where  lands  are  demised  with  chattels 
the  rent  is  deemed  to  issue  out  of  the  lands  alone,  and  therefore  can  be 
distrained  for,  Newnuin  v.  Aiiderton,  1806,  2  N.  R.  224) ;  that  such  demise 
Ije  subsisting  at  the  time  such  rent  becomes  due  (Briiiges  v.  Smr/th,  1829, 
5  Bing.  410;  30  R.  R.  681;  Al/ord  v.  Vickcnj,  1842,  Car.  &  m!  280;  66 
R.  R.  867) ;  and  that  there  be  a  reversion  in  such  hereditaments  vested 
in  the  distrainor  at  the  time  he  distrains  (Bullen,  Dut.  28;  Stavdcy 
V.  Allcock,  1851,  16  Q.  B.  636;  83  R.  R.  640).  Possession  and  acknow- 
ledgment of  tenancy  are  sufficient  to  imply  a  demise  (Dauhnz  v. 
jMvimitoji,   1884,  13  Q.  B.  D.  347;    Yeoman  v.  Ellumi,  1867,  L.  R. 

2  C.  P.  681). 

A  demise  of  a  mere  easement  will  not  support  a  distress  (Co.  Litt.  47rt, 
142a;  Capcl  v.  Buszard,  1829,  6  Bing.  150;  32  R.  R.  359;  Hancock  v. 
Aiisti7i,  1863,  14  C.  B.  N.  S.  634). 

It  follows  from  what  has  just  Ijeen  stated  that  the  right  to  distrain 
is  lost  upon  an  assignment  of  the  lessor's  interest  (Hazcldinc  v.  Heaton, 
1883,  C.  &  E.  40),  for  he  has  no  longer  a  reversion  in  respect  of  which 
he  can  distrain.  Similarly  a  lessee  cannot  distrain  upon  his  under-lessee 
for  rent  which  becomes  due  after  he  has  parted  with  his  reversion  (Burnc 
V.  Richardso'n,  1813,  4  Taun.  720;  14  R.  R.  647).  And  where  a  lessee 
takes  a  further  reversionary  lease  or  agreement,  and  underlets  for  a  term 
which  exceeds  his  own  existing  lease,  he  cannot  distrain  upon  him  whilst 
that  existing  lease  endures  (Leiois  v.  Baker,  [1905]  1  Ch.  46). 

It  may  be  stated  generally  that,  when  rent  is  in  arrear,  nothing 
except  actual  payment  or  some  legal  equivalent  can  take  away  the  right 
to  distrain ;  and  that  the  mere  eicceptance  of  security  for  rent  (such  as  a 
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promissory  note),  or  of  interest  upon  the  rent,  will  not  take  away  the  land- 
lord's right  {Davis  v.  Gyde,  1835,  2  Ad.  &  E.  623;  41  E.  E.  489 ;  Skerry 
V.  Preston,  1813,  2  Chit.  245 ;  23  E.  E.  747),  though  it  may  be  evidence 
of  an  agreement  by  him  to  suspend  the  exercise  of  that  right  during  the 
currency  of  the  instrument  (Palmer  v.  Braviley,  [1895]  2  Q.  B.  405). 
But,  as  already  mentioned,  an  agreement  on  the  part  of  the  lessor  not  to 
distrain  until  the  performance  of  some  condition  (Giles  v.  Spencer,  1857, 

3  C.  B.  N.  S.  244),  or  until  after  a  certain  time  (Oxenliam  v.  Collins, 
1860,  2  E.  &  F.  172),  will  likewise  suspend  the  right  of  distress ;  and  an 
agreement  not  to  distrain  may  be  implied  also,  as  where  allowances  from 
rent,  made  in  error,  though  with  full  means  of  knowledge,  were  held  to 
operate  as  a  settlement  of  account  (VivWew,  Dist.  207 ;  Bramston  v.  Bohins, 
1826,  4  Bing.  11  ;  29  E.  E.  493).  A  similar  agreement,  too,  may  be 
implied  in  the  case  where  the  tenant,  in  order  to  protect  himself  in  the 
enjoyment  of  the  land  in  respect  of  which  his  rent  is  payable,  is  com- 
pelled to  make  payments  which,  as  between  himself  and  his  landlord, 
ought  to  have  been  made  by  the  latter,  e.y.  of  ground  rent  to  a  superior 
landlord,  though  this  may  also  be  regarded  as  actual  payment  by  him  of 
rent  (Graham  v.  Allsojip,  1848,  3  Ex.  Eep.  186;  77  E.  E.  592;  Jones  v. 
Morris,  1849,  3  Ex.  Eep.  742 ;  77  E.  E.  806 ;  Sapsford  v.  Fletcher,  1792, 

4  T.  E.  511).  The  Agricultural  Holdings  Act,  1883,  46  &  47  Vict.  c.  61, 
s.  47,  moreover,  provides  that  "  where  compensation  due  under  this  Act, 
or  under  any  custom  or  contract  to  a  tenant,  has  been  ascertained  before 
the  landlord  distrains  for  rent  due,  the  amount  of  such  compensation 
may  be  set  off  against  the  rent  due,  and  the  landlord  shall  not  be 
entitled  to  distrain  for  more  than  the  balance ; "  a  provision  which 
furnishes  an  exception  to  the  common-law  rule  that  a  tenant's  mere 
right  of  set-off  against  his  landlord  will  not  take  away  the  latter's  right 
to  distrain  (Absolom  v.  Knight,  1742,  Bull.  N.  P.  181). 

If  the  rent  be  tendered,  the  tender  must  be  of  the  correct  sum  due : 
it  must  be  unconditional :  and  be  made  to  the  right  person  (Leake  on 
Contracts,  pt.  iv.  ch.  4;  Eoscoe,  N.  P.,  17th  ed.,  701),  i.e.  either  to  the  land- 
lord himself  (Smith  v.  Goodwin,  1833,  4  Barn.  &  Adol.  413 ;  38  E.  E.  272), 
or  to  a  bailiff  having  a  distress  warrant  (Hatch  v.  Hale,  1850,  15  Q.  B. 
10;  81  E.  E.  480),  but  not  to  a  mere  broker's  man  left  in  possession 
(Boulton  v.  Reynolds,  1859,  2  El.  &  El.  369).  As  regards  its  effects, 
tender  upon  the  land  before  distress  makes  the  distress  wrongful; 
tender  after  the  distress  and  before  the  impounding  makes  the  detainer 
and  not  the  taking  wrongful ;  but  tender  after  the  impounding  makes 
neither  the  one  nor  the  other  wrongful,  for  then  it  comes  too  late 
(Bullen,  Dist.  212).  The  amount  to  be  tendered  varies  according  to 
the  time  or  stage  of  the  proceedings.  If  it  be  made  before  actual  entry,, 
tender  of  the  amount  of  rent  in  arrear  is  sufficient  (Bennett  v.  Bayes, 
1860,  5  H.  &  N.  391;  The  Six  Carpenters'  Case,  1  Sm.  L.  C,  11th  ed., 
132);  if  after  entry,  but  before  impounding,  costs  of  distress  must  be 
added  (  Vcrtue  v.  Beasley,  1831,  1  Moo.  &  E.  21).  In  the  former  case  a 
subsequent  distress  would  be  wholly  wrongful ;  and  in  the  latter  only 
the  further  detention,  or  removal  of  the  goods,  would  be  so.  If  the 
tender  be  only  made  after  the  impounding,  it  is  too  late,  as  the  goods 
are  then  in  the  custody  of  the  law  (Ladd  v,  Thomas,  1840,  12  Ad.  &  E. 
117),  but  if  made  within  the  time  which,  as  will  be  presently  explained, 
is  allowed  for  replevying  them,  it  will  render  the  landlord  liable 
should  he  proceed  to  sell  the  distress  (Johtison  v.  Upham,  1859, 
2  El.  «&  El.  250). 
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As  a  rule,  only  one  distress  is  permissible,  for  several  distresses,  in 
respect  of  the  same  rent,  are  vexatious  and  oppressive  {Hutchins  v. 
Chambers,  1758,  1  Burr.  579).  But  exceptions  to  this  rule  occur  when 
the  landlord  has  been  unable  to  satisfy  his  claim  on  the  first  occasion, 
owing  to  an  insufficiency  of  the  goods  available  (see  Dawson  v.  Cropp, 
1845,  1  C.  B.  961 ;  68  R.  E.  868),  or  when  he  has  made  a  bondjule  error 
in  his  valuation  of  the  goods  necessary  to  be  distrained  (see  Bagge  v, 
Ma/ivby,  1853,  8  Ex.  Eep.  641);  and  where  he  has  abandoned  the  distress 
through  the  act  or  default  of  the  tenant,  as  where  the  latter  has  requested 
forbearance,  or  entered  into  an  arrangement  which  he  fails  to  carry  out 
{Crosse  v.  Welch,  1892,  8  T.  L.  R.  401,  709 ;  Thwaitcs  v.  Wildiiuj,  1883, 
12  Q.  B.  D.  4).  Where  a  bailiff  who  had  entered  illegally  was  sub- 
sequently withdrawn,  it  was  held  that  his  acts  amounted  not  to  a 
distress  but  only  to  a  trespass,  and  that  the  landlord  was  consequently 
entitled  to  distrain  again  afterwards  for  the  same  rent  (GrunncU  v. 
Welch,  [1905]  2  K.  B.  650 ;  affd.  C.  A.,  [1906]  2  K.  B.  555). 

WJio  may  didrain. — Generally,  anyone  possessing  a  reversion  out  of 
which  rent  issues,  may  distrain ;  and,  more  particularly,  the  eaxciUors  or 
administrators  of  any  lessor  who  has  demised  for  years  or  at  will  may 
(by  3  &  4  Will.  iv.  c.  42,  ss,  37,  38)  distrain  for  arrears  of  rent  accrued 
during  his  life,  both  during  and  after  the  determination  of  the  term, 
provided  the  distress  be  made  within  six  calendar  months  of  the  deter- 
mination of  such  term,  and  during  the  possession  of  the  tenant  from 
whom  the  rent  is  due.  Also,  as  assignees,  they  may  distrain  for  all  rent 
of  leaseholds  accruing  after  the  lessor's  death. 

Guardians  may  distrain  on  behalf  of  their  wards  during  minority 
(Bullen,  Dist.  77). 

Married  women  may  now  distrain  for  rent  in  their  own  names ;  those 
married  since  January  1,  1883,  when  the  Married  Women's  Property 
Act  came  into  operation,  may  distrain  in  respect  of  all  their  property ; 
those  married  before  January  1,  1883,  for  rent  of  property  accrued  to 
them  since  then  (45  &  46  Vict.  c.  75).  By  the  common  law  a  liusband 
may  distrain  for  rent  under  leases  of  property  belonging  to  his  wife,  but 
the  latter  may  not  in  any  case  do  so  herself  (Bullen,  56 ;  32  Hen.  viii. 
c.  37,  s.  3) ;  and  tliis  still  applies  in  the  case  of  women  married  before 
1883,  where  the  property  demised  by  them  has  been  acquired  by  them 
Ijefore  that  year. 

Mortgagees  may  distrain  under  leases  granted  by  their  mortgagors 
prior  to  the  mortgage,  when  notice  of  the  mortgage  lias  been  given  to 
the  tenant,  for  rent  due  at  the  time  of  sucli  notice,  and  for  future  rent 
(Eawson  v.  £ickc,  1837,  7  Ad.  &  E.  451 ;  Bnrrowcs  v.  Gradin,  1843, 1  Dow. 
&  L.  213 ;  67  R.  R.  853) ;  and  also  in  the  case  of  tenancies  made  after 
the  mortgage,  where  a  new  tenancy  may  be  implied  with  the  mortgagee 
{Doione  v.  Thompsan,  1847,  9  Q.  B.  1037).  And,  of  course,  when  a  lease 
has  been  made  by  a  mortgagee  under  the  provisions  of  the  Conveyancing 
Act,  1881,  44  &  45  Vict.  c.  41,  s.  18,  the  rent  reserved  can  always  be 
distrained  for  by  him.  When  the  relation  of  landlord  and  tenant  exists 
between  mortgagor  and  mortgagee,  either  in  consequence  of  an  attorn- 
ment clause  in  the  mortgage  deed  or  by  agreement  to  that  effect  between 
the  parties,  then,  during  the  continuance  of  such  tenancy,  the  right  of 
distress  may  be  enforced  against  anyone  holding  under  the  mortgagor, 
provided  the  true  effect  of  the  deed  is  to  create  such  a  tenancy  (  West 
V.  Fritche,  1848,  3  Ex.  Rep.  216 ;  77  R.  R.  606 ;  Broion  v.  Metropolitan 
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Counties,  etc.,  Society,  1859,  1  El.  &  El.  832 ;  Kcarslcy  v.  Philips,  1883, 
11  Q.  B.  D.  621 ;  Gihhs  v.  Cruiksha7ik  1873,  28  L.  T.  104). 

A  lessor  who  mortgages  his  interest  loses  his  privity  with  his  lessee, 
and  with  it  his  right  to  distrain  (Bullen,  Dist.  81);  but  a  mortgagor, 
who  remains  in  receipt  of  the  rents  and  profits,  may  distrain  as  the 
mortgagee's  agent  (Trent  v.  Htmt,  1853,  9  Ex.  Rep.  14 ;  Beece  v,  Strousberg, 
1885,  54  L.  T.  133).  A  mortgagor  may  also  distrain  when  he  leases 
premises  in  compliance  with  the  terms  of  the  Conveyancing  Act,  1881, 
44  &  45  Vict.  c.  41,  s.  18.  He  has  the  same  right  under  the  common 
law  (Alchorne  v.  Gomme,  1824,  2  Bing.  54). 

Parish  officers  may  distrain,  on  the  authority  of  any  one  of  them,  for 
the  rent  of  parish  property  {Goidclsvjorth  v.  Knights,  1843, 11  Mee.  &  W. 
337 ;  63  E.  E.  619). 

Receivers  of  the  High  Court  may  distrain  by  themselves  or  by  their 
bailiff,  and  without  leave,  except  where  it  is  doubtful  to  whom  the  rent 
belongs  (Bullen,  Dist.  80 ;  Bennett  v.  Bobins,  1832,  5  Car.  &  P.  379 ;  Pitt 
V.  Snowden,  1752,  3  Atk.  750).  But  a  private  receiver  can  only  distrain 
when  furnished  with  express  authority  {Ward  v.  Shevj,  1833,  9  Bing. 
608 ;  35  E.  E.  640).  By  44  &  45  Vict.  c.  41  (the  Conveyancing  Act, 
1881),  s.  24,  it  is  now  provided  that  a  receiver  appointed  by  a  mortgagee 
under  its  provisions  shall  have  power  to  recover  by  distress  all  the  income 
of  the  property  he  has  to  administer  in  the  name  either  of  the  mortgagor 
or  of  the  mortgagee,  to  the  full  extent  of  the  estate  or  interest  which  the 
mortgagor  could  dispose  of  (see  Woolston  v.  Boss,  [1900]  1  Ch.  788). 

Agents  should  distrain  in  the  names  of  their  principals  (Bullen,  Dist. 
78);  but  a  person  having  distrained  for  rent  due  to  himself  may  afterwards 
justify  as  agent  for  another  {Trent  v.  Hunt,  1853,  9  Ex.  Eep.  14). 

Joint  tenants  may  distrain,  either  together  or  singly,  or  by  a  bailiff, 
provided  none  dissent  {Bullen  v.  Palmer,  1696,  3  Salk.  207;  Bohinson  v. 
Hofman,  1828,  4  Bing.  562 ;  29  E.  E.  627 ;  Bullen,  Dist.  49). 

Tenants  in  common  may  distrain  jointly  or  severally  {Whitley  v. 
Boherts,  1825,  McCle.  &  Yo.  107;  29  E.^E.  755;  Bullen,  Dist.  50). 

Lords  of  manors,  tenants  hy  elegit,  and  inir  autre  vie,  may  also  distrain 
for  rent  {^Laughter  v.  Humrphrey,  1596,  Cro.  Eliz.  524;  Bullen,  Dist.  52, 
59,  75 ;  Lloyd  v.  Davies,  1848,  2  Ex.  Eep.  103 ;  76  E.  E.  509 ;  32  Hen.  viii. 
c.  37,  s.  4).' 

Whose  Goods  may  he  distrained. — Generally,  a  distress  may  be  made 
upon  any  person's  goods  which  may  be  found  upon  demised  premises. 

As  against  the  tenant,  however,  any  person  whose  goods  may  be  taken 
in  this  manner  can  recover  their  value  {Excdl  v.  Partridge,  1799,  8  T.  E. 
308 ;  4  E.  E.  656).  Nor  is  such  person  disabled,  as  he  himself  is,  from 
disputing  the  landlord's  right  to  make  the  demise  at  all  {Tadman  v. 
Herman,  [1893]  2  Q.  B.  168). 

There  are,  however,  some  classes  of  persons  whose  goods  are  exempt 
from  distress :  First,  the  Crown  is  immune,  and  its  goods  absolutely 
privileged  from  seizure  {Secretary  of  State  for  War  v.  Wynne,  [1905] 
2  K.  B.  845).  Secondly,  the  goods  of  ambassadors  and  ministers  of 
foreign  States,  and  the  goods  of  their  servants,  are  also  (under  7  Anne, 
c.  12,  s.  3)  absolutely  privileged.  Such  privilege  is  apparently  not  con- 
fined to  the  case  of  foreigners  {Macartney  v.  Garhutt,  1890,  24  Q.  B.  D. 
368),  nor  as  regards  servants  to  those  of  a  domestic  character  {Triquet 
V.  Bath,  1764,  3  Burr.  1478;  and  see  Novello  v.  Toogood,  1823,  1  Barn.  & 
Cress.  554;  25  E.-E.  507). 
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Thirdly,  the  property  of  lodgers  is  exempt  from  distress  for  rent 
owing  by  their  immediate  landlord,  if  they  claim  protection  and  comply 
with  the  requirements  of  The  Lodgers  Goods  Protection  Act,  3-i  &  35 
Vict.  c.  79.  This  statute  and  the  principal  decisions  under  it  will  be 
found  set  out  s.v.  Lodger;  and  here  only  a  few  general  observations 
are  appended.  By  sec.  1  of  the  Act  the  lodger  must  serve  the  superior 
landlord,  or  bailiff,  levying  the  distress,  with  a  written  declaration  and 
a  correct  inventory  of  his  goods  or  furniture,  showing  that  the  landlord's 
immediate  tenant  has  no  interest  in  the  lodger's  goods,  which  must  be 
shown  to  be  the  property,  or  in  the  lawful  possession,  of  the  lodger. 
Such  declaration  and  inventory  must  be  served  afresh  on  each  occasion 
on  which  the  landlord  puts  in  a  distress  {Thwaites  v.  Wilding,  1883, 
12  Q.  B.  D.  4). 

The  declaration  must  also  disclose  what  rent  is  due,  and  for  what 
period,  from  the  lodger  to  his  immediate  landlord ;  and  such  rent,  or 
part  of  it,  if  sufficient  to  satisfy  the  claim,  may  be  paid  by  the  lodger  to 
the  superior  landlord ;  and  making  a  false  declaration  or  inventory  on 
the  part  of  the  lodger  is  a  misdemeanor.  If  no  rent  is  due  from  the 
lodger  the  declaration  need  not  state  that  fact  {Ex  -parte  Harris,  1885, 
16  Q.  B.  D.  130).  Nor  does  the  Act  require  that  the  declaration  should 
contain  a  formal  statement  that  the  declarant  is  a  lodger  {ibid.).  It 
will  be  further  noticed  that  the  Act  is  silent  as  to  the  time  within 
which  the  declaration  should  be  served  (see  on  this  Shaiy  v.  Fowlc,  1884, 
12  Q.  B.  D.  385). 

By  sec.  2,  if  any  superior  landlord  or  bailiff,  after  service  upon  him 
of  such  a  declaration  and  inventory,  and  after  payment  or  tender  by  the 
lodger  of  any  rent  he  ought  to  pay,  proceeds  with  a  distress  on  the  goods 
of  the  lodger,  he  is  guilty  of  an  illegal  distress,  and  the  lodger  may  apply 
to  a  justice  of  the  peace  for  an  order  for  restoration  of  the  goods. 

The  relation  of  landlord  and  lodger  is  a  question  of  fact,  for  the  deter- 
mination of  which  the  principal  element  is  the  retention  or  abandonment 
of  control  by  the  former.  The  exclusive  occupation  by  the  lodger  of 
much  the  greater  portion  of  the  premises  does  not  necessarily  negative 
such  a  relation,  nor  would  his  unrestricted  power  of  ingress  and  egress 
necessarily  do  so  {Ness  v.  Stephenson,  1882,  9  Q.  B.  I).  245 ;  Bradley  v. 
Baylis,  1881,  8  Q.  B.  D.  195;  Phillips  v.  Heman,  1877,  3  C.  P.  D.  26). 

But  it  is  clear  that  to  constitute  himself  a  hond  fide  lodger  a  person 
must  usually  sleep  upon  the  premises,  and  that  mere  use  for  business 
purposes  is  insufficient  {Heaicood  v.  Bone,  1884,  13  Q.  B.  D.  179).  On 
the  other  hand,  the  fact  that  neither  the  landlord  nor  any  agent  or 
servant  employed  by  him  sleeps  upon  the  premises  does  not  in  itself  pre- 
vent the  relation  from  arising  {Morton  v.  Palmer,  1881,  51  L.  J.  Q.  B.  7). 

Fourthly,  the  case  of  joint-stock  companies  requires  special  con- 
sideration. See  CoMPA^-Y,  Vol.  III.  p.  332,  and  note  following  additional 
points : — 

In  spite  of  the  somewhat  stringent  terms  of  sec.  163  of  the  Companies 
Act,  1862,  avoiding  any  distress  made  after  the  commencement  of  a 
winding-up  upon  the  goods  of  a  company  which  is  either  being  wound 
up  by  the  Court  or  subject  to  its  supervision,  it  lias  frequently  been 
decided  that  it  should  be  read  with  an  earlier  section  of  the  Act  (s.  87), 
which  provides  that  "  no  action  or  other  proceeding  shall  be  proceeded 
with  or  commenced  against  the  company  except  with  leave  of  the  Court," 
the  result  being  that  where  leave  of  the  Court  has  been  obtained,  a 
distress  may  still  be  levied  upon  the  goods  of  a  company  after  the 
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commencement  of  a  winding-up.  "Where  a  distress  has  been  levied, 
though  not  completed,  by  sale  at  the  time  of  the  commencement  of  the 
winding-up,  the  Court,  as  it  would  seem,  has  power  to  restrain  it,  but 
will  not  in  general  do  so  unless  there  be  some  special  reason  rendering 
it  inequitable  for  the  landlord  to  proceed  (see  -per  Stirling,  J.,  in  In  re 
Boundwood  Colliery  Co.,  [1897]  1  Ch.  373). 

But  the  restriction,  as  will  be  noticed,  only  applies  to  the  "  effects  of 
the  company,"  and  consequently  does  not  prevent  a  distress  upon  goods 
which,  though  belonging  to  the  company,  are  subject  to  a  charge  exhaust- 
ing their  whole  value  {In  re  New  City  Cluh  Co.,  1887,  34  Ch.  D.  646 ;  see 
further,  In  re  Traders'  North  Staffordshire  Co.,  1874,  L.  R.  19  Eq.  60; 
In  re  North  Yorkshire  Iron  Co.,  1878,  7  Ch.  D.  661 ;  In  re  OaJc  Pits 
Colliery  Co.,  1882,  21  Ch.  D.  322 ;  Shackell  v.  Chorlton,  [1895]  1  Ch.  378 ; 
In  re  Higginshaw  Mills  Co.,  [1896]  2  Ch.  544 ;  Lindley  on  Companies, 
6th  ed.,  p.  914). 

Where  the  relationship  of  landlord  and  tenant  does  not  exist  between 
a  landlord  creditor  and  a  company,  as  in  the  case  of  a  sub-tenancy,  or  an 
equitable  assignment  from  his  own  tenant,  and  where  consequently  the 
landlord  cannot  prove  for  the  rent,  the  Court  will  not  restrict  his  right 
of  distress ;  for  he  is  not  to  be  deprived  of  the  right  to  obtain  his  rent 
from  his  own  tenant  by  levying  on  any  goods  he  may  find  on  the  premises, 
merely  because  those  goods  happen  to  belong  to  a  company  (Buckley  on 
Companies,  8th  ed.,  p.  280). 

What  classes  of  Goods  are  distrainahle. — Primarily,  all  goods  found 
upon  premises  out  of  which  rent  in  arrear  issues  may  be  taken  by 
distress ;  but  this  rule  is  qualified  by  the  exemption  (1)  by  the  common 
law,  and  (2)  by  statute,  of  certain  classes  of  goods,  either  absolutely  or 
conditionally;  those  classes  of  goods  which  are  conditionally  exempt 
being  so  only  when,  and  to  such  extent  as,  a  sufficient  distress  can  be 
found  upon  the  demised  premises  without  them.  Only  corporeal  pro- 
perty can  be  made  liable,  and  rights  of  an  incorporeal  nature  therein 
(e.g.  patent  rights)  cannot  be  affected  by  distress  {British  Mutoscope  Co. 
V.  Homer,  [1901]  1  Ch.  671). 

The  onus  of  proving  that  there  are  insufficient  goods  on  the  premises 
to  satisfy  the  landlord's  claim  without  resorting  to  these  lies  upon  the 
landlord  (see  Nargett  v.  Mas,  1859,  1  El.  &  El.  439).  But  he  need  not 
do  more  than  establish  that  he  believed  on  reasonable  grounds  that  such 
was  the  case  {Jenner  v.  Yolland,  1818,  6  Price,  3;  20  R.  R.  608).  And 
though  goods  belonging  to  strangers  may  always  be  taken  to  satisfy  a 
distress,  it  has  been  held  that  if  the  landlord  does  not  choose  to  seize 
them  they  are  not  to  be  taken  into  account  in  deciding  whether  there  is 
or  is  not  a  sufficient  distress,  apart  from  those  goods  which  enjoy  a  condi- 
tional privilege  at  common  law  {Roberts  v.  Jackson,  1795,  Peake,  Add.  Ca. 
36 ;  4  R.  R.  885). 

Goods  wholly  exempt  hy  Common  Law. — (1.)  Things  which  form  part 
of  the  freehold  by  being  affixed  to  it,  or  where,  by  their  removal,  damage 
to  the  freehold  would  be  caused,  e.g.  the  anvil  in  a  blacksmith's  forge,  or 
the  doors  or  windows  of  a  house  (Bullen,  Dist.  105 ;  Turner  v.  Cameron, 
1870,  L.  R.  5  Q.  B.  306).  Thus  fixtures  {Dalton  v.  Whittem,  1842,  3  Q.  B. 
961 ;  61  R.  R.  438)  and  machinery  affixed  in  order  to  improve  the 
inheritance  {Hellaivell  v.  Eastwood,  1851,  6  Ex  Rep.  295)  are  exempt 
from  distress.  So  when  things  being  attached  to  the  freehold  are  such 
that  once  taken  they  cannot  be  restored  in  their  original  state  and 
condition,  they  are  also  privileged,  e.g.  fixtures  {Darhy  v.  Harris,  1841, 
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1  Q.  B.  895 ;  55  R  R.  449)  or  a  weaving  frame  {Simpson  v.  Hartopp, 
1744,  1  Sm.  L.  C.  437,  11th  ed.).  Growing  crops  (1  Ro.  Ab.  666)  are 
exempt  for  this  reason  at  common  law;  but  they  have  been  made 
specially  distrainable  by  statute  (11  Geo.  ii.  c.  19,  s.  8). 

(2.)  "Things  delivered  to  a  person  exercising  a  public  trade  to  be 
carried,  wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or 
employ  "  are  wholly  privileged  from  distress  {Simpson  v.  Hartopp,  supra), 
e.g.  a  carriage  in  the  hands  of  a  carriage-builder  to  repair  ( Ward  v. 
Ventom,  1797,  Peake,  Add.  Ca.  126);  silk  sent  to  a  manufacturer  to  be 
made  up  {Gibson  v.  Ireson,  1842,  3  Q.  B.  39 ;  61  R.  R.  138);  the  carcass 
of  a  beast  sent  to  a  slaughter-house  {Brown  v.  Shcvill,  1834,  2  Ad.  &  E. 
138;  41  R.  R.  401).  A  picture,  however,  returned  to  the  artist  to  alter 
has  been  held  to  be  distrainable,  as  not  falling  within  the  above  rule 
(  V&ti  Knoop  V.  Moss,  1891,  7  T.  L.  R.  500).  The  trade  must  of  course  be 
one  bond  fide  carried  on  upon  the  premises  where  the  distress  is  levied 
(see  Edwards  v.  Fox,  1896,  60  J.  P.  404).  The  true  reason  for  the 
exemption  of  goods  of  this  class  is  that  it  is  for  the  benefit  of  the  trade 
of  the  person  to  whom  they  are  consigned  {Joule  v.  Jackson,  1841,  7  Mee. 
&  W.  450 ;  56  R.  R.  757 ;  Lyons  v.  Elliott,  1876,  1  Q.  B.  D.  210).  Like- 
wise goods  sent  to  be  carried,  pawned  goods,  stored  furniture,  goods  in 
the  possession  and  on  the  premises  of  innkeepers,  of  auctioneers,  or  in 
the  hands  of  an  agent,  are  exempt  {Gisbourn  v.  Hurst,  1709,  1  Salk.  249 ; 
Swire  V.  Leach,  1865,  18  C.  B.  K  S.  479 ;  Miles  v.  Furber,  1873,  L.  R. 
8  Q.  B.  77 ;  Crosier  v.  Tomkinson,  1759,  2  Ken.  Ld.  439  ;  Oilman  \.  Elton, 
1821,  3  B.  &  B.  75 ;  23  R.  R.  567 ;  Williams  v.  Holmes,  1853,  8  Ex.  Rep. 
861 ;  Findon  v.  M'Larcn,  1845,  6  Q.  B.  891 ;  66  R.  R.  588). 

But  inasmuch  as  the  trade  must  be  a  "  public"  trade,  i.e.  one  in  which 
the  trader  invites  the  public  to  intrust  their  goods  to  his  care,  the 
privilege  does  not  extend  to  an  agent  who,  though  carrying  on  business 
as  a  general  agent,  is  acting  under  an  agreement  as  the  special  agent 
and  representative  of  the  owner  of  the  goods  {Tapling  v.  Weston,  1883, 
C.  &  E.  99).  The  privilege,  too,  attaching  to  goods  in  the  hands  of  an 
auctioneer  only  attaches  in  the  case  where  they  are  lying  on  his  own 
premises  or  on  those  of  which  he  is  in  fact  (whether  permanently  or 
temporarily,  and  whether  rightfully  or  wrongfully)  in  occupation  {Lyons 
v.  Elliott,  1876,  1  Q.  B.  D.  210;  Brmon  v.  Anmdell,  1850,  10  C.  B.  54; 
84  R.  R.  457). 

But  in  every  case  the  privilege  extends  to  the  conveyance  in  which 
the  goods  may  be  sent,  provided  the  goods  conveyed  are  themselves 
exempt  {Muspratt  v.  Gregory,  1836,  1  Mee.  &  W.  633  ;  3  Mee.  &  W. 
677  ;  46  R.  R.  435),  though  it  does  not  extend  to  articles  {e.g.  machinery) 
sent  with  the  goods  merely  for  their  more  convenient  manipulation  ( JVood 
V.  Clarke,  1831,  1  Cromp.  &  J.  484;  35  R.  R.  758).  And  for  privilege  to 
attach,  delivery  of  the  goods  is  always  required ;  so  that  a  ship  in  dock 
in  process  of  construction  can  be  distrained  upon  for  dock  rent  due  from 
her  builder  {Clarke  v.  Millwall  Dock  Co.,  1886,  17  Q.  B.  D.  494). 

(3.)  Perishable  goods,  which  cannot  be  restored  in  the  same  condition 
likewise  are  exempt,  e.g.  sheaves  of  corn  or  carcases  of  animals  {Simpson 
v.  Hartopp,  supra;  Morley  v.  Pincombe,  1848,  2  Ex.  Rep.  101;  76  R.  R. 
508). 

But  by  2  Will.  &  Mary,  Sess.  1,  c.  5,  s.  3,  sheaves  or  cocks  of  corn, 
or  loose  corn,  or  in  the  straw,  or  hay  "  in  any  barn  or  granary,  or  upon 
any  hovel,  stack,  or  rick,  or  otherwise  upon  any  part  of  the  land,"  may 
be  taken  by  distress. 
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(4.)  Animals,  tools,  or  goods  being  actually  used,  e.g.  a  horse,  an  axe, 
or  clothing,  are  exempt,  because  an  attempt  to  seize  them  would  probably 
cause  a  breach  of  the  peace  {Simpson  v.  Hartopp,  supra ;  Co.  Litt.  47a ; 
Baynes  v.  Smith,  1794,  1  Esp.  206). 

Agreeably  to  the  rule,  it  has  been  held  that  a  dog  is  not  exempt  if 
not  under  personal  control  {Bunch  v.  Kcnnington,  1841,  1  Q.  B.  679). 

(5.)  Goods  in  the  custody  of  the  law,  e.g.  of  a  sheriff  under  a  writ 
of  execution  (but  so  long  only  as  he  retains  possession  of  them),  are 
exempt  {Wharton  v.  Naylor,  1848,  12  Q.  B.  673;  76  E.  E.  384;  Eatmi 
V.  Southhj,  1738,  Willes,  131 ;  Blades  v.  Arimdale,  1813,  1  M.  &  S.  711 ; 
14  E.  E.  555),  as  it  cannot  be  lawful  to  take  goods  out  of  the  custody 
of  the  law  (Gilb.  Dist.  40).  The  landlord's  right,  however,  cannot  of 
course  be  defeated  by  an  execvition  which  is  merely  collusive  {Smith  v. 
Russell,  1811,  3  Taun.  400;  12  E.  E.  674).  The  privilege  extends  to 
goods  in  the  hands  of  a  person  who  has  bought  from  the  sheriff,  for  a 
reasonable  time,  to  allow  of  removal  from  the  premises  {In  re  Bcnn- 
Davis,  1885,  55  L.  J.  Q.  B.  217). 

(6.)  Cattle,  which  are  the  property  of  a  third  person,  and  stray  on 
to  the  land  of  the  tenant  through  his  or  his  landlord's  default  in  not 
repairing  fences,  are  exempt  (Bullen,  Dist.  121). 

(7.)  Animals  ferm  naturae  are  exempt,  because  there  is  no  property 
in  them  (Co.  Litt.  47a).  But  animals,  once  wild,  which  have  been  tamed 
and  reclaimed,  are  distrainable  {Davies  v.  Foivcll,  1737,  Willes,  46). 

(8.)  Loose  money  is  exempt  because  it  cannot  be  identified  and 
restored  (Bac.  Ab.  Distress  (B)). 

Certain  kinds  of  property  are  made  wholly  exempt  from  distress  by 
Act  of  Parliament.  The  statutes  in  question  are  here  given  in  order 
of  date : — 

56  Geo.  III.  c.  50,  s.  6. — This  Act,  which  was  passed  to  regulate  the 
sale  of  farming  stock  taken  in  execution,  prevents  the  sheriff  from 
selling  certain  specified  crops  and  produce  in  any  case,  and  certain  others 
only  where  the  tenant  has  covenanted  by  deed  or  writing  with  his  land- 
lord not  to  remove  them  from  the  premises,  unless  the  purchaser  enters 
into  a  written  agreement  to  consume  them  on  the  premises ;  and  sec.  6 
provides  that  where  the  above  provisions  have  been  complied  with, 
the  landlord  shall  not  distrain  upon  corn,  hay,  straw,  or  other  produce, 
which  at  the  time  of  the  sale  and  execution  of  such  agreement  shall 
have  been  severed  from  the  soil  and  sold,  subject  to  such  agreement,  by 
the  sheriff;  nor  on  any  turnips,  whether  drawn  or  growing,  if  sold 
according  to  the  provisions  of  the  Act ;  nor  on  any  horses,  sheep,  or 
other  cattle,  nor  on  any  beast  whatsoever,  nor  on  any  waggons,  carts,  or 
other  implements  of  husbandry  kept  or  used  on  the  land  by  any  persons 
for  threshing-out,  carrying,  or  consuming  such  corn,  hay,  straw,  turnips, 
or  other  produce. 

On  the  construction  of  this  somewhat  verbose  and  difficult  section 
the  reader  should  consult  ITtUt  v.  Morrell,  1847,  11  Q.  B.  425  ;  75  E.  E. 
433. 

6  <fe  7  Vict.  c.  40,  s.  18. — By  this  provision,  frames,  looms,  and 
apparatus,  intrusted  for  the  purpose  of  being  used  or  worked  in  textile 
manufactures,  or  works  connected  therewith,  are  (whether  lent  on  hire 
or  not)  exempt  from  distress,  unless  the  rent  be  due  by  the  owner  of 
the  frame  or  apparatus,  or  of  any  part  thereof. 

10  &  11  Vict.  c.  15,  s.  14,  and  34  &  35  Vict.  c.  41,  s.  18.— These 
enactments  provide  that  any  meter  or  apparatus  let  to  hire  by  the 
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"  undertakers  "  for  the  supply  and  consumption  of  gas  shall  be  exempt 
from  distress.  A  gas  stove  has  been  held  to  be  undistrainable  within 
the  above  provisions  {Gas  Light  and  Coke  Co.  v.  Hardy,  1886,  17 
Q.  B.  D.  619). 

10  cfc  11  Vict.  c.  17,  s.  4A. — By  this  provision  communication  pipes 
and  other  necessary  works  laid  down  by  the  "  undertakers  "  in  houses 
not  exceeding  £10  in  annual  value,  for  the  supply  of  water  for  domestic 
purposes,  are  exempt. 

26  &  27  Vict.  c.  93,  s.  14. — This  enactment  confers  immunity  on 
meters  and  instruments  let  for  hire  to  consumers,  and  pipes  and  other 
apparatus  for  the  conveyance,  reception,  and  storage  of  water. 

35  &  36  Vict.  c.  50,  s.  3. — Kailway  rolling-stock  which  is  in  a 
"  work  "  is  exempt  from  distress  for  rent  payable  by  the  tenant  of  such 
work  if  it  be  not  his  own  property,  provided  the  ownership  is  properly 
indicated  by  some  mark  on  such  rolling-stock.  If  such  rolling-stock  be 
in  part  the  property  of  the  tenant,  a  distress  may  be  levied  to  the 
extent  of  his  interest  therein  (s.  5).  See  on  this  statute  Eastern  Estate 
Co.  V.  Western  Waggon  Co.,  1886,  54  L.  T.  735. 

45  &  46  Vict.  c.  56,  s.  25. — This  proNdsion  exempts  from  liability  to 
distress  electric  lines,  meters,  fittings  or  apparatus  belonging  to  the 
"undertakers,"  if  placed  on  premises  not  in  their  possession  for  the 
purpose  of  supplying  electricity. 

46  &  47  Vict.  c.  61,  s.  45. — By  this  section  agricultural  or  other 
machinery  which  is  hond  fide  the  property  of  a  person  other  than  the 
tenant,  and  is  on  the  latter 's  premises  under  a  hond  fide  hiring  agree- 
ment; and  live  stock  which  is  also  hond  fide  the  property  of  such 
a  person,  and  which  is  on  the  tenant's  premises  solely  for  breeding 
purposes,  are  exempt  from  distress. 

51  &  52  Vict.  c.  21,  s.  4. — This  enactment  confers  absolute  privilege 
from  distress  upon  the  wearing  apparel  and  bedding  of  the  tenant  or  his 
family,  and  the  tools  and  implements  of  his  trade,  to  the  value  of  £5. 
The  mere  fact  that  a  tool  or  implement  of  trade  is  actually  worked  by  the 
tenant's  wife,  and  not  by  himself,  does  not  destroy  the  privilege  {Church- 
ward  V.  Johnson,  1889,  54  J.  P.  326;  and  see  Masters  v.  Eraser,  1901, 
85  L.  T.  611).  The  word  "bedding"  has  been  held  to  include  a  bed- 
stead as  being  part  of  the  accommodation  for  sleeping  purposes  used  by 
the  tenant  {Davis  v.  Rarris,  [1900]  1  Q.  B.  729.)  But  the  statute  does 
not  extend  to  any  case  where  the  interest  of  the  tenant  has  expired, 
and  where  possession  of  the  premises  has  been  demanded,  and  where  the 
distress  is  made  not  earlier  than  seven  days  after  such  demand.  Where 
an  article  of  less  value  than  £5  is  found  on  the  premises,  it  is  not  the 
less  privileged  from  distress  under  the  statute  if  it  be  of  one  of  the 
prescribed  kinds,  because  the  object  of  the  legislature  was  that  at  least 
£5  worth  of  such  articles  should  be  left  in  the  possession  of  the  tenant 
{Lavell  V.  Richings,  [1906]  1  K.  B.  480). 

The  following  classes  of  goods  are  conditionally  privileged : — 

{a)  By  Connnon  Law,  tools  and  implements  of  trade,  e.g.  threshing 
machines,  looms,  stocking  frames,  and  articles  of  husbandry  {Sim^ison 
V.  Hartopp,  1744,  1  Sm.  L.  C.  437 ;  Eenton  v.  Logan,  1833,  9  Bing.  676 ; 
35  Ft.  R.  656 ;  Gorton  v.  Ealhner,  1792,  4  T.  E.  565  ;  2  E.  E.  463 ;  Danes 
V.  Astoii,  1845,  1  C.  B.  746).  It  has  recently  been  decided  that  the 
term  "  implement  of  trade  "  may  include  a  cab  which  has  been  hired  by 
the  driver  {Lavell  v.  Richings,  supra). 

(?>)  By  Statute.— The  Act  51  Hen.  in.  stat.  4  extends  the  conditional 
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privilege  now  in  question  to  beasts  of  the  plough  and  sheep,  whether 
belonging  to  the  tenant  or  not,  "which  gain  (i.e.  improve)  his  land" 
(Com.  Dig.  Distress  (C);  Keen  v.  Priest,  1859,  4  H.  &  N.  236). 

The  Landlord  and  Tenant  Act,  1851,  14  &  15  Vict.  c.  25,  confers 
(s.  2)  upon  growing  crops,  seized  and  sold  under  an  execution,  privilege 
from  distress  for  rent  accruing  due  after  the  seizure  and  sale,  provided 
sufficient  distress  can  be  found  of  the  goods  and  chattels  of  the 
tenant. 

The  Agricultural  Holdings  Act,  1883,  46  &  47  Vict.  c.  61,  makes 
"  agisted  "  live  stock  [see  Agistment]  conditionally  privileged,  and  enacts 
that  if  such  stock  be  so  distrained  by  reason  of  other  sufficient  distress 
not  being  found,  there  shall  not  be  recovered  by  such  distress  a  sum 
exceeding  the  amount  of  the  price  agreed  to  be  paid  for  the  feeding,  or 
the  amount  remaining  unpaid,  if  part  of  it  has  been  paid.  The  "  fair 
price  "  payable  under  the  Act  for  agisted  cattle  need  not  be  in  money 
(London  and  Yorkshire  Banh  v.  Belton,  1885,  15  Q.  B.  D.  457),  but  it 
must  be  a  payment  strictly  for  agistment,  and  not  in  the  nature  of  rent 
for  use  and  occupation  (Masters  v.  Green,  1888,  20  Q.  B.  D.  807). 

Plaee  of  Distress. — By  52  Hen.  ill.  c.  15  (Statute  of  Marlbridge)  it  is 
unlawful  for  any  person,  except  for  the  Crown  or  its  officers,  to  distrain 
outside  his  fee,  or  in  the  highway  or  street  (Leivis  v.  Read,  1845,  13 
Mee.  &  W.  834;  67  E.  R.  828;  Capel  v.  Buszard,  1829,  6  Bing.  150; 
32  R.  R.  359).  An  exception  to  this  rule  may,  of  course,  be  made  by 
express  agreement  between  landlord  and  tenant  (Daniel  v.  Stepiey, 
1874,  L.  R.  9  Ex.  185);  and  where  mines  are  demised  to  lessees  who 
work  them  with  other  adjacent  mining  property,  a  power  to  distrain 
for  the  reserved  rent  is  often  expressly  made  to  extend  to  such  other 
property  (In  re  Boundwood  Colliery  Co.,  [1897]  1  Ch.  373). 

Next,  the  rule  does  not  extend  to  the  moiety  of  the  road  immedi- 
ately adjoining  the  demised  premises  where  the  soil  thereof  itsque  ad 
medium  filum  belongs  to  the  owner  (Hodges  v.  Lawrance,  1854,  18  J.  P. 
347 ;  Gillingham  v.  G-wyer,  1867,  16  L.  T.  640). 

Also  by  11  Geo.  ii.  c.  19,  s.  8,  cattle  feeding  upon  a  common, 
appendant  or  appurtenant  to  the  demised  premises,  may  be  distrained 
there.  And  if  cattle  be  seen  to  be  driven  off  the  demised  premises  to 
prevent  distress,  they  may  be  followed  and  taken,  even  on  the  highway 
(Co.  Litt.  161a). 

The  exception,  however,  to  the  general  rule  which  is  of  most  practical 
interest  is  in  the  case  of  the  fraudulent  removal  of  goods  for  the  purpose 
of  avoiding  distress. 

By  11  Geo.  ii.  c.  19,  s.  1,  where  a  tenant  "  fraudulently  or  clandes- 
tinely "  removes  goods  from  demised  premises  to  prevent  distress,  such 
goods  may  be  followed  and  seized  anywhere  within  thirty  days,  provided 
(s.  2)  the  goods  have  not  previously  been  sold  hond  fide  to  a  person 
ignorant  of  the  fraud.  The  goods  must,  with  the  intention  of  benefiting 
the  tenant  (Bach  v.  Meats,  1816,  5  M.  &  S.  200;  17  R.  R.  310),  and  to 
avoid  a  distress  (Oppcrman  v.  Smith,  1824,  4  D.  &  R.  33 ;  27  R.  R.  507 ; 
Parry  v.  Duncan,  1831,  7  Bing.  243 ;  33  R.  R.  459),  have  been  fraudu- 
lently removed ;  such  removal  must  be  after  the  rent  has  become  due 
(Band  v.  Vaughan,  1835,  1  Bing.  K  C.  767 ;  41  R.  R.  671) ;  the  goods 
must  be  such  as  would  have  been  liable  to  distress  if  they  had  remained 
on  the  premises  (Gray  v.  Stait,  1883,  11  Q.  B.  D.  668);  and  they  must 
be  the  property  of  the  tenant  at  the  time  of  the  removal  (Thornton  v. 
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Adams,  1816,  5  M.  &  S.  38;  17  R.  E.  257;  Tomlinson  v.  Consolidated 
Credit  Corporation,  1889,  24  Q.  B.  D.  135). 

Sec.  3  of  this  Act  provides  against  any  other  persons  assisting  in  a 
fraudulent  removal,  or  in  concealing  goods  so  removed,  by  imposino-  a 
penalty  of  double  the  value  of  such  goods  to  be  recovered  by  action  of 
debt  (see  Lister  v.  Brown,  1823,  3  Dow.  &  Ey.  501 ;  26  E.  E.  614 ;  Stanley 
V.  Wliartmi,  1822,  10  Price  Ex.  138 ;  23  E.  E.  683  ;  Broolce  v.  NoaJces, 
1828,  8  Barn.  &  Cress.  375). 

Sec.  4  provides  for  summary  proceedings,  where  the  value  of  the 
goods  does  not  exceed  £50,  being  taken  before  justices  (see  Coster  v. 
Wilson,  1838,  3  Mee.  &  W.  411;  49  E.  E.  662),  an  appeal  to  Quarter 
Sessions  from  their  order  being  provided  by  sees.  5  and  6  (see  B.  v. 
JJ.  of  Shropshire,  1881,  6  Q.  B.  D.  669). 

Time  for  Distress. — A  distress  cannot  be  levied  until  the  day  after 
the  rent  is  due,  unless  by  reason  of  special  agreement  it  is  payable  in 
advance  (Co.  Litt.  476,  note  6;  Bullen,  Dist.  138). 

By  common  law  a  distress  could  be  made  only  during  the  continu- 
ance of  a  demise  (Co.  Litt.  47&;  Williams  v.  Stiven,  1846,  9  Q.  B.  14; 
72  E.  E.  184) ;  and  where  the  landlord  has  put  an  end  to  it  by  the 
exercise  of  his  right  of  re-entry  or  some  act  equivalent  thereto,  the 
right  is  determined  {Murgatroyd  v.  Old  Silkstone  Co.,  1895,  65  L.  J.  Ch. 
111). 

But  by  8  Anne,  c.  14,  ss,  6  and  7,  any  person  having  rent  in  arrear 
or  due  upon  any  lease  may  distrain  after  the  determination  of  such 
lease,  provided  such  distress  be  made  within  six  calendar  months  after 
such  determination,  and  during  continuance  of  the  landlord's  title  or 
interest,  and  of  the  tenant's  possession.  The  statute  only  applies 
where  the  determination  of  the  tenancy  is  brought  about  by  eftiuxion 
of  time  or  notice  to  quit  {Doe  v.  Williams,  1835,  7  Car.  &  P.  322 ;  48 
E.  E.  789  ;  Kirldand  v.  Brianconrt,  1890,  6  T.  L.  E.  441).  For  the  statute 
to  apply  there  must  be  a  holding  over  by  the  tenant,  as  distinguished 
from  a  tenancy  on  fresh  terms  {WilkiTison  v.  Peel,  [1895]  1  Q.  B.  516), 
but  such  holding  over  need  not  necessarily  be  of  a  tortious  character 
{Nnttall  v.  Staunton,  1825,  4  Barn.  &  Cress.  51 ;  28  E.  E.  207).  And 
the  possession  retained  by  the  tenant  must  be  an  exclusive  possession 
{Taylerson  v.  Peters,  1837,  7  Ad.  &  E.  110;  45  E.  E.  689;  Gi-ay  v.  Stait, 
1883,  11  Q.  B.  D.  668). 

The  right  to  distrain,  as  already  mentioned,  continues  during  the 
subsistence  of  the  reversion,  but  no  longer. 

A  distress  can  only  be  made  during  the  daytime,  i.e.  between  sun- 
rise and  sunset  (Co.  Litt.  142a;  Tutton  v.  Darke,  1860,  5  H.  &  N.  647). 

The  extent  to  which  arrears  may  he  recovered. — Under  3  &  4  Will.  iv. 
c.  27,  s.  42,  six  years'  arrears  of  rent  may  be  recovered  by  distress.  By 
46  &  47  Vict.  c.  61  (the  Agricultural  Holdings  Act,  1883),  however,  a 
landlord  is  not  entitled  to  distrain  for  rent  due  more  than  one  year  before 
the  distress,  provided  that  (in  cases  where,  by  usual  course  of  dealing, 
payment  of  the  rent  is  deferred  for  a  quarter  or  half  a  year)  the  rent 
shall  be  deemed  to  have  become  due  at  such  later  date  {Ex  parte  Bid!, 
1887, 18  Q.  B.  D.  642 ;  Crosse  v.  Welch,  1892,  8  T.  L.  E.  401,  709).  More- 
over, by  the  Bankruptcy  Acts,  1883  and  1890,  46  &  47  Vict.  c.  52,  s.  42, 
and  53  &  54  Vict.  c.  71,  s.  28,  rent  due  from  a  bankrupt  may  be 
recovered  by  distress  upon  his  goods  at  any  time,  either  before  or  after 
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the  bankruptcy,  provided  that,  if  the  distress  be  levied  after  the  bank- 
ruptcy, it  shall  be  available  only  for  six  months'  rent  accrued  due  prior 
to  the  order  of  adjudication ;  but  the  surplus  left  due  may  be  proved 
for  under  the  bankruptcy  (see  Ex  parte  Hale,  1875,  1  Ch.  D.  285 ;  Ex 
parte  Dyke,  1882,  22  Ch.  D.  410;  In  re  Hoioell,  [1895]  1  Q.  B.  844). 
When  within  three  months  after  such  a  distress  a  receiving  order  is  made 
against  the  tenant,  the  right  of  distress  is  subject  to  the  preferential 
claims  for  rates,  taxes,  wages,  and  salaries  under  51  &  52  Vict.  c.  62. 

In  what  manner. — A  distress,  unless  made  by  a  landlord  in  person, 
can  only  be  made  by  a  bailiff,  duly  certificated,  under  sec.  7  of  the  Law 
of  Distress  Amendment  Act,  1888,  51  &  52  Vict.  c.  21  (see  Hogarth  v. 
Jennings,  [1892]  1  Q.  B.  907).  Under  the  Distress  for  Eent  Eules,  1888, 
either  general  or  special  certificates  may  be  granted — the  former  by  a 
County  Court  judge,  and  the  latter  by  a  County  Court  judge  or  a 
registrar ;  and  a  landlord  is  free  to  employ  which  ever  kind  of  bailiff  he 
pleases.  As  to  the  duration,  renewal,  and  cancellation  of  certificates, 
see  58  &  59  Vict.  c.  24,  and  Distress  for  Eent  Eules,  1895.  A  distress 
not  levied  by  a  duly  certificated  bailiff  is  illegal,  and  such  illegality  can 
be  taken  advantage  of  not  merely  by  the  tenant  but  by  third  persons 
whose  goods  have  been  seized  in  this  way  {Perring  v.  Emerson,  [1906] 
1  K  B.  1). 

The  ordinary  authority  of  a  bailiff  to  distrain  is  a  distress  warrant, 
which,  however,  only  indemnifies  him  against  an  absence  of  the  right  to 
distrain,  but  not  against  the  consequences  of  irregularities  on  his  or  his 
servants'  part  in  the  mode  or  extent  of  levying  {Dra'per  v.  Thompson, 
1829,  4  Car.  &  P.  84);  he  may,  however,  get  an  absolute  indemnity 
against  anything  except  personal  misconduct  under  the  warrant  {Ihbett 
V.  De  La  Salle,  1860,  6  H.  &  N.  233).  The  bailiff,  on  the  other  hand, 
may  become  liable  to  his  employer  for  negligence  or  misconduct  resulting 
in  loss  to  the  latter  {White  v.  Heyiuood,  1888,  5  T.  L.  E.  115 ;  Megson  v. 
Mapleton,  1883,  49  L.  T.  744). 

A  distress  must  be  made  by  a  legal  entry  upon  the  demised  premises. 
The  outer  door  of  the  premises  (even  of  a  portion  not  within  the  curtilage 
of  the  dwelling-house  {Broivn  v.  Glenn,  1851, 16  Q.  B.  254 ;  83  E.  E.  446)) 
may  not  be  broken,  though  an  inner  door  may,  and  if  the  outer  door  be 
open  the  distrainor  may  enter  (Co.  Litt.  161a;  Browning  v.  Dann,  1736, 
Bull.  N.  P.  81 ;  American,  etc..  Must  Corporation  v.  Hendry,  1893,  62 
L.  J.  Q.  B.  388).'  Any  of  the  usual  means  of  entry,  e.g.  drawing  bolts, 
turning  keys,  lifting  latches,  access  through  open  windows  {Hancock  v. 
Austin,  1863,  14  C.  B.  K  S.  634;  Nixon  v.  Freeman,  1860,  5  H.  &  N. 
652;  Nash  v.  Lucas,  1867,  L.  E.  2  Q.  B.  590;  Attack  v.  Bramivell,  1863, 
3  B.  &  S.  520 ;  Crabtree  v.  Robinson,  1885,  15  Q.  B.  D.  312),  may  be 
resorted  to  {By an  v.  Shilcoch,  1851,  7  Ex.  Eep.  72).  Nor  will  climbing 
over  an  adjoining  wall  or  fence  in  itself  make  the  entry  unlawful  {Long 
V.  Clarke,  [1894]  1  Q.  B.  119).  But  where,  after  a  complete  and  legal 
entry,  the  distrainor  is  forcibly  ejected,  or  where  he  is  refused  readmis- 
sion  after  temporarily  absenting  himself,  he  is  justified  in  breaking  open 
a  door  or  window  and  making  a  forcible  re-entry  {Bannister  v.  Hyde, 
1860,  2  El.  &  El.  627;  Boyd  v.  Brofaze,  1867,  16  L.  T.  431),  provided  it 
be  clear  that  no  abandonment  was  intended  by  the  distrainor  {Eldridge 
V.  Stacey,  1863,  15  C.  B.  N.  S.  458). 

Again,  in  cases  of  fraudulent  removal  under  the  Distress  for  Eent 
Act,  1737,  11  Geo.  ii.  c.  19,  before  mentioned,  goods  may  not  only  be 
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followed  during  thirty  days,  but  any  "  house,  barn,  stable,  outhouse,  yard, 
close,  or  place,"  in  which  they  may  have  been  deposited,  may  be  broken 
open  in  the  daytime,  in  the  presence  of  a  constable,  and  the  goods  seized 
(s.  7).  But  the  landlord  must  comply  strictly  with  the  terms  of  the 
statute  {Bich  v.  Woolley,  1831,  7  Bing.  651 ;  33  R.  11.  596),  one  of  which 
is,  that  in  case  of  a  dwelling-house,  oath  must  first  be  made  before 
a  justice  of  a  reasonable  ground  for  believing  the  goods  to  be  therein. 
Also,  by  2  &  3  Vict.  c.  47,  s.  67,  special  powers  are  given  to  constables 
within  the  metropolis  to  detain  carts  and  carriages  employed  at  night  in 
removing  goods,  when  they  have  reason  to  believe  such  removal  is  for 
the  purpose  of  evading  payment  of  rent. 

Seizure  of  the  goods  is  essential,  after  entry,  to  render  a  distress 
effectual,  but  it  may  be  either  actual  or  constructive  only,  all  that  is 
necessary  being  to  show  by  acts  or  words  a  clear  intention  to  distrain 
(Rutchins  v.  Scott,  1837,  2  Mee.  &  W.  809  ;  46  E.  R.  770 ;  Swann  v.  Lord 
Falmouth,  1828,  8  B.  &  C.  456  ;  32  R.  R.  441).  It  has  been  held  sufficient 
intention  to  distrain  when  a  landlord  has  taken  means,  whether  effectual 
or  not,  to  detain  the  goods  for  rent  in  arrear  {Cravicr  v.  Mott,  1870, 
L.  R.  5  Q.  B.  375 ;  Werth  v.  London  and  Westminster  Loan  Co.,  1889, 
5  T.  L.  R.  521).  After  seizure,  an  inventory  of  goods  should  be  made, 
a  copy  of  which,  with  a  written  notice  {Wilson  v.  Niglitingale,  1846, 
8  Q.  B.  1034;  70  R.  R.  727)  of  the  distress,  and  the  cause  of  it,  must  be 
served  {Kerhy  v.  Harding,  1851,  6  Ex.  Rep.  234)  either  on  the  tenant 
personally  (  Walter  v.  Rumhal,  1695,  1  Raym.  (Ld.)  53),  or  left  at  "  the 
chief  mansion-house  or  other  most  notorious  place  charged  with  the 
rent  distrained  for  "  (2  Will.  &  Mary,  Sess.  1,  c.  5,  s.  2) ;  otherwise  the 
sale  of  the  goods  will  be  wrongful.  The  notice  of  distress  need  not 
specify  the  amount  of  rent  which  is  in  arrear  {Tancred  v  Lcyland,  1851, 
16  Q.  B.  669;  83  R.  R.  663). 

The  next  step  is  to  impound  the  distress  in  a  proper  pound — that 
is  to  say,  to  place  it  in  the  custody  of  the  law ;  and  once  this  has  been 
done  it  is  not  necessary  for  the  distrainor  to  retain  physical  possession 
of  the  goods  {Jones  v.  Biernstein,  [1899]  1  Q.  B.  470).  It  nnist  (under 
the  statute  last  cited)  remain  there  for  five  clear  days  {Bobinson  v. 
Waddington,  1849,  13  Q.  B.  753;  78  R.  R.  504),  after  which,  unless 
previously  replevied,  or  satisfaction  made,  the  goods  may  be  sold.  The 
sale  may  be  either  privately  or  by  public  auction,  but  the  best  price 
possible  must  be  obtained  (Bullen,  Dist.  191),  and  for  any  act  which 
prevents  this  result  the  distrainor  will  be  responsible  {Poynter  v.  Buckley, 
1833,  5  Car.  &  R  512 ;  Hawkins  v.  Walrond,  1876,  1  C.  P.  D.  280).  The 
landlord  cannot  validly  purchase  the  goods  himself,  whether  they  be 
disposed  of  privately  or  by  auction  {King  v.  England,  1864,  4  B.  &  S. 
782;  Moore  v.  Singer  Manufacturing  Co.,  [1904]  1  K.  B.  820).  Any 
overplus  after  sale  should  be  left  in  the  hands  of  the  sheriff,  under- 
sheriff,  or  constable  of  the  county  or  place  where  the  distress  is  taken, 
for  the  owner's  use  (2  Will.  &  Mary,  Sess.  1,  c.  5,  s.  2) ;  while  surplus 
goods  may  be  returned  to  the  premises  if  they  have  been  removed 
therefrom  {Evans  v.  Wright,  1857,  2  H.  &  N.  527).  The  five  days' 
limit  prior  to  sale  is  now  (by  51  &  52  Vict.  c.  21,  s.  6)  capable  of  being 
extended  to  fifteen  days  on  the  written  request  of  the  tenant  or  owner 
of  the  goods  that  such  extended  time  be  given.  The  goods  must  be  sold 
within  a  reasonable  time  after  the  expiration  of  the  period  allowed, 
as  otherwise  the  tenant  is  unduly  disturbed  in  his  occupation  of  the 
premises  {Winterbourne  v.  Morgan,  1809,  11  East.  395;  10  R.  R.  532). 
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No  appraisement — formerly  required  by  2  Will.  &  Mary,  Sess.  1,  c.  5, 
s.  2 — is  now  necessary  under  this  Act,  unless  specially  requested  and 
paid  for  by  the  tenant  or  owner,  who  may  further  make  a  written 
request  for  the  removal,  at  his  own  risk  and  expense,  of  the  goods  to  a 
public  auction-room  or  other  fit  place  specified  by  him.  But  in  the  case 
of  a  distress  of  growing  crops,  under  11  Geo.  ii.  c.  19,  s.  8,  it  would  appear 
still  to  be  required.  As  to  the  pound  itself,  it  may  be  either  a  common 
or  public  pound,  or  a  private  pound;  and  it  may  be  either  overt  or 
covert,  i.e.  open  overhead  or  covered  in,  the  former  being  suitable  only 
for  cattle  and  rough  goods,  and  the  latter  for  such  things  as  furniture 
and  other  articles  liable  to  be  damaged  or  stolen  in  an  open  uncovered 
place  (Bullen,  Dist.  171).  For  the  protection  of  animals  distrained  and 
impounded,  it  has  been  enacted  by  12  &  13  Yict.  c.  92,  ss.  5  and  6 
(amended  by  17  &  18  Vict.  c.  60,  s.  1),  that  every  person  who  shall 
impound  (see  Dargan  v.  Davics,  1877,  2  Q.  B.  D.  118)  any  animal  shall, 
under  a  penalty  of  twenty  shillings,  provide  such  animal  with  food  and 
water;  and  provision  is  also  made  for  recovery  from  the  owner  of  the 
animal,  by  the  person  who  impounds  it,  of  the  expense  of  supplying 
food  to  it,  and  for  selling  the  animal  to  meet  such  expense  if  necessary. 
The  distrainor  is  responsible  for  the  fit  and  safe  condition  of  a  pound  in 
which  he  places  cattle  or  goods  distrained;  but  if  cattle  should  die 
while  impounded  through  no  fault  of  the  distrainor,  he  is  not  liable,  and 
may  even  make  another  distress  to  compensate  himself  (Bullen,  Dist. 
174).  Originally,  by  common  law,  a  distress  could  be  impounded  in 
any  county,  but  as  great  hardships  resulted  from  this,  through  owners 
not  being  able  to  trace  their  cattle,  either  to  feed  or  to  replevy  them 
(Bullen,  Dist.  174),  the  Statute  of  Marlbridge  (52  Hen.  ill.  c.  4)  pro- 
hibited distresses  from  being  carried  out  of  the  county  where  made; 
and  a  later  statute  (2  Ph.  &  Mary,  c.  12,  s.  1)  extended  this  relief  by 
prohibiting  distresses  of  cattle  from  being  driven  out  of  the  district 
where  made,  except  to  a  pound  overt  not  more  than  three  miles  away, 
and  provided  that  cattle  taken  at  one  time  should  not  be  impounded  in 
several  places  (thereby  necessitating  several  replevies). 

The  more  usual  and  convenient  mode,  however,  at  the  present  day 
is  to  impound  the  goods  upon  the  premises  themselves  where  the  dis- 
tress is  taken,  it  having  been  enacted  by  II  Geo.  ii.  c.  19,  s.  10,  that  any 
person  lawfully  taking  a  distress  may  impound,  or  otherwise  secure,  it 
in  such  a  place  or  part  of  the  premises  chargeable  with  the  rent  as  shall 
be  most  fit  and  convenient.  Already  the  statute  2  Will.  &  Mary,  Sess.  1, 
c.  5,  s.  3,  had  similarly  protected  the  owners  of  "sheaves  or  cocks  of 
corn,  or  corn  loose  or  in  the  straw,  or  hay  lying "  on  the  demised 
premises,  by  requiring  that  these  crops  "  be  not  removed  by  the  person 
or  persons  distraining,  to  the  damage  of  the  owner  thereof  out  of  the 
place  where  the  same  shall  be  found  and  seized,  but  be  kept  there  (as 
impounded)  until  the  same  shall  be  replevied  or  sold."  In  like  manner 
also  the  statute  11  Geo.  ii.  c.  19,  s.  8  provides  that  growing  crops  when 
distrained  shall,  on  being  cut  when  they  are  ripe,  be  laid  up  in  "  barns, 
or  other  proper  place,  on  the  premises,"  although  (by  sec.  9)  such 
produce  may  be  removed  to  some  other  neighbouring  barn  or  place 
procured  for  the  purpose,  if  there  be  no  proper  place  on  the  premises. 

There  is  a  general  rule,  with  regard  to  property  impounded  for  a 
distress,  of  whatsoever  kind  it  may  be,  and  wheresoever  it  may  be  taken, 
that  the  distrainor  (who  holds  it  as  a  pledge)  has  no  right  whatever 
to  use  it  for  his  own  benefit  (Bullen,  Dist.  180) ;  but  may  only  use  it 
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if  necessary  to  preserve  it  in  the  same  state  and  condition  in  which  it 
was  when  taken,  as  in  the  scouring  of  armour  to  keep  it  from  rust,  or 
the  milking  of  milch  cows  {ibid.). 

The  costs  and  expenses  of  proceedings  in  distress  are  now  regulated 
by  scales  of  costs  given  in  the  Distress  for  Eent  Eules,  1888.  Two  scales 
are  given  according  as  the  amount  of  rent,  demanded  and  due,  is  over 
£20  or  not ;  if  over  £20,  the  only  rule  formerly  was  that  the  charges 
must  be  reasonable ;  whilst  if  not  over  £20,  the  matter  was  regulated 
by  a  statute  (57  Geo.  iii,  c.  93),  the  provisions  of  which,  though  still 
unrepealed,  are  now  practically  superseded.  The  penalties,  however, 
provided  by  the  earlier  Act  in  case  of  the  infringement  of  its  provisions 
can  still  be  enforced  (see  Rohson  v.  Biggar,  1907,  23  T.  L.  E.  276). 

Rescue  and  FouTid  Breach. — There  are  two  instances  of  wrongful 
interference  with  distress  (other  than  Fraudulent  Eemoval,  which  has 
already  been  mentioned),  namely,  Eescue  and  Pound  Breach. 

Eescue  is  the  forcible  retaking  possession  of  the  distress  by  the 
owner  or  other  person  from  the  custody  of  the  distrainor,  without  there 
having  been  any  abandonment  of  it  by  him,  and  before  it  has  been  im- 
pounded (Bullen,  Dist.  244;  Ircdalcx.  Kendall,  1878,  40  L.  T.  362). 

There  may  be  rescue  in  law  as  well  as  in  fact,  as  where  cattle  dis- 
trained go  upon  the  premises  of  the  owner  whilst  being  driven  to  the 
pound,  and  he  refuses  to  deliver  them  up  upon  demand  by  the  distrainor 
(Co.  Litt.  161«). 

When,  however,  a  distress,  having  been  made  without  cause,  or 
contrary  to  law,  as  in  the  cases  of  no  rent  being  due,  or  seizure  being 
made  on  the  highway,  is  being  conveyed  to  a  pound,  it  may  be  rescued 
lawfully  (Co.  Litt.  1606,  161«;  Bullen,  Dist.  245). 

Pound  breach  is  the  breaking  open  of  a  pound  in  order  to  retake 
cattle  or  goods,  and  is  illegal,  whether  the  taking  be  forcible  or  not,  the 
property  being  deemed  to  be  in  the  custody  of  the  law  (Co.  Litt.  47  i; 
Bullen,  Dist.  244;  Reddell  v.  Stowey,  1841,  2  Moo.  &  E.  358;  62  E.  E. 
806). 

The  distrainor  has  a  right  in  the  event  of  rescue  or  pound  breach  to 
resort  to  recaption,  but  it  must  be  done  forthwith,  and  without  breach 
of  the  peace  {Rick  v.  Woolley,  1831,  7  Bing.  651 ;  33  E.  E.  596);  or  he 
may  bring  an  action  for  trespass  (Bullen,  Dist.  247,  249) ;  or  proceed  for 
treble  damages  under  2  Will.  &  Mary,  Sess.  1,  c.  5,  s.  4,  either  against 
the  offender  or  against  the  owner  of  the  goods,  if  they  be  found  to  have 
come  into  his  possession  (see  on  this  section,  Castleman  v.  Hicks,  1842, 
Car.  &  M.  266 ;  66  E.  E.  864 ;  Firth  v.  Purvis,  1793,  5  T.  E.  432 ;  2  E.  E. 
637 ;  Jcmcs  V.  Jones,  1889,  22  Q.  B.  D.  425  ;  Kemp  v.  Chnstmas,  1898, 
79  L.  T.  233). 

Remedies  for  Wrongful  Distress.  —  Wrongful  distress  is  of  three 
different  kinds — 

(1.)  Irregular  Distress. — ^When  some  wrongful  act  is  done  by  the  dis- 
trainor at  a  step  in  the  proceedings  subsequent  to  the  seizure  of  the 
goods,  e.g.  by  selling  the  distress  without  having  given  the  time  pre- 
scribed by  statute  for  replevying ;  or  in  not  applying  the  surplus  sale 
money  as  required  ;  or  in  having  omitted  to  give  notice  of  distress. 

The  remedy  for  irregular  distress,  in  any  such  case,  is  by  action  for 
damages  "  for  improperly  distraining  "  (E.  S.  C,  1883,  Appendix  A,  Part 
III.  8.  4) ;  and  any  owner  of  the  goods  so  wrongfully  distrained  may 
VOL.  IV.  41 
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bring  the  action  against  either  the  distrainor,  or  his  baihff,  or  against 
both  {Kerhy  v.  Harding,  1851,  6  Ex.  Rep.  234 ;  Haseler  v.  Lemoyne,  1858, 

5  C.  B.  N.  S.  530).  Where  no  actual  damage  has  resulted  to  the  plaintiff, 
he  cannot  succeed  in  this  action  (11  Geo.  ii.  c.  19,  s.  19,  infra;  Rodgers 
V.  Parker,  1856,  18  C.  B.  112;  Lucas  v.  Tarleton,  1858,  3  H.  &  N.  116); 
but  where  there  has,  he  can  recover  the  real  value  of  the  goods  dis- 
trained, minus  the  rent  and  expenses  {Biggins  v.  Goode,  1832,  2  Cromp. 

6  J.  364;  37  R.  R.  738;  Knight  v.  Egerton,  1852,  7  Ex.  Rep.  407). 

(2.)  Excessive  Distress. — When  the  distrainor,  while  otherwise  distrain- 
ing lawfully,  seizes  more  goods  than  are  reasonably  necessary  to  realise 
the  rent  due,  and  expenses  of  sale. 

The  remedy  here  is  by  action  for  damages  for  excessive  distress 
(Statute  of  Marlbridge,  52  Hen.  in.  c.  4) ;  but  if  the  distrainor  should 
have  acted  with  a  reasonable  and  honest  discretion,  he  will  not  be  liable 
{Roden  v.  Eyton,  1848,  6  C.  B.  427 ;  77  R.  R.  357).  The  action  may  be 
brought  against  the  landlord  or  bailiff  at  the  instance  either  of  the 
tenant  or  of  the  owner  of  the  distrained  goods,  and  even  of  a  person 
having  the  enjoyment  of,  but  no  property  in,  them  {Fell  v.  Whittaker, 
1871,  L.  R.  7  Q.  B.  120).  The  question  whether  the  distress  is  exces- 
sive or  not  is  one  of  fact  {Smith  v.  Ashforth,  1860,  29  L.  J.  Ex.  259). 

The  old  rule,  that  any  wrongful  act  in  levying  a  distress  when  the 
rent  distrained  for  was  justly  due,  made  the  distrainor  a  trespasser  ab 
initio  {q.v.)  (see  The  Six  Carpenters'  Case,  1611,  1  Sm.  L.  C.  132),  has 
been  done  away  with  by  the  statute  11  Geo.  ii.  c.  19,  ss.  19,  20,  which 
enact  that  the  party  aggrieved  may  only  recover  for  the  special  damage 
he  may  have  sustained,  and  not  at  all  if  tender  of  amends  has  been  made 
before  action  brought :  provisions  which  apply  to  excessive  as  well  as 
to  irregular  distress.  The  damages  recoverable  in  excessive  distress 
are  the  value  of  the  goods,  less  the  rent  and  expenses  (  Wells  v.  Moody, 
1835,  7  Car.  &  P.  59 ;  48  R.  R.  759),  or  if  no  sale  has  taken  place,  the 
damage  incurred  by  the  temporary  loss  of  their  use  (see  Chandler  v. 
Doulton,  1865,  3  H.  &  C.  553). 

(3.)  Illegal  distress  arises  either  when  there  is  no  right  of  distress  at 
all,  through  the  right  having  been  lost,  or  through  some  one  or  more  of 
the  conditions  necessary  to  ensure  it  not  having  been  complied  with ; 
or  when  an  existing  right  of  distress  has  been  vitiated  by  some  wrongful 
act  at  the  outset  in  levying  it,  in  non-compliance  with  some  one  or  more 
of  the  requirements  as  to  time,  place,  or  mode  of  entry,  or  by  the 
seizure  of  goods  or  cattle  which  are  exempt  through  privilege. 

An  action  for  damages  "for  improperly  distraining"  (R.  S.  C,  1883, 
Appendix  A,  Part  III.)  will  likewise  lie,  for  an  illegal  distress,  upon  any 
one  of  these  grounds  above  mentioned,  and  it  should  be  brought  against 
the  bailiff";  but  in  a  case  where  no  right  to  distrain  exists  at  all,  the 
action  will  lie  against  the  landlord  {Leivis  v.  Bead,  1845,  13  Mee.  &  W. 
834 ;  67  R.  R.  828 ;  Freeman  v.  Bosher,  1849, 13  Q.  B.  780 ;  78  R.  R.  514). 
It  may  be  brought  by  a  person  who  has  only  a  qualified  property,  such 
as  that  of  a  pledgee,  in  the  goods  which  have  been  seized  {Sioire  v.  Leach, 
1865,  18  C.  B.  N.  S.  479).  In  this  action  (as  well  as  in  those  for 
irregular  and  excessive  distress)  the  defendant  has  been  empowered  to 
plead  "not  guilty  by  statute"  (11  Geo.  ii.  c.  19,  s.  21)  in  those  cases 
where  the  distress  complained  of  is  made  on  the  demised  premises 
{Postman  v.  Harrell,  1833,  6  Car.  &  P.  225).  This  right,  subject  to  the 
qualification  that  he  must  obtain  the  leave  of  the  Court  to  plead  any 
other  defence  with  it,  he  retains  under  the  Judicature  Acts  (R.  S.  C, 
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1883,  0.  19,  r.  12).  But  it  is  now  controlled  by  the  provisions  of  the 
Public  Authorities  Protection  Act,  1893,  56  &  57  Vict.  c.  61. 

The  damages  recoverable  in  this  action,  if  the  goods  distrained  have 
been  sold,  are  their  value  {Keen  v.  Priest,  1859,  4  H.  &  N.  236).  But 
if  the  distress  has  been  withdrawn  before  removal  of  the  goods,  only 
the  actual  damage  sustained  can  be  recovered  Csee  Hogarth  v.  JenniTigs, 
[1892]  1  Q.  B.  907). 

Besides  the  remedy  by  action,  relief  by  injunction  may  also  be  sought 
in  cases  of  actual  or  threatened  wrongful  distress  (Judicature  Act,  1873, 
s.  25,  subs.  8  ;  Walsh  v.  Lonsdale,  1882,  21  Ch.  D.  9 ;  Shaiu  v.  Jersey, 
1879,  4  0.  P.  D.  359).  But  it  is  believed  to  be  an  invariable  rule,  as  a 
condition  of  granting  such  relief,  that  the  tenant  should  pay  the  money 
claimed  for  rent  into  Court. 

In  cases  of  wrongful  distress  upon  holdings  where  the  Agricultural 
Holdings  Act,  46  &  47  Vict.  c.  61,  applies,  the  County  Court  and  Courts 
of  Summary  Jurisdiction  have  power  (under  s.  46)  to  order  goods 
wrongfully  taken  in  distress  to  be  returned  to  their  owner,  and  to 
make  any  other  order  in  the  matter  which  justice  requires.  See  article, 
County  Courts.  There  is  an  appeal  in  these  cases  from  the  Court 
of  Summary  Jurisdiction  to  Quarter  Sessions  (s.  46),  and  from  the 
County  Court,  subject  to  the  provisions  of  the  County  Courts  Act, 
51  &  52  Vict.  0.  43,  s.  120. 

Under  the  "Metropolis  Police  Court  Act,"  2  &  3  Vict.  c.  71,  s.  39, 
magistrates  have  power  in  cases  of  wrongful  distress  upon  weekly  or 
monthly  tenants,  or  upon  those  whose  rent  does  not  exceed  £15  a  year, 
to  summon  the  parties,  and  adjudicate  summarily  upon  the  matter. 

Under  the  Law  of  Distress  Amendment  Act,  1895,  58  &  59  Vict, 
c.  24,  s.  4,  any  Court  of  summary  jurisdiction,  on  complaint  that  goods 
exempt  from  distress  under  51  &  52  Vict.  c.  21,  s.  4  (i.e.  wearing  apparel, 
bedding,  and  tools  of  trade  to  the  value  of  £5),  have  been  wrongfully 
levied  upon,  may,  by  summary  order,  direct  their  restoration,  or  if 
already  sold,  may  order  payment  of  what  it  shall  consider  their  value 
to  be  made  by  the  person  in  default. 

By  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  5  (in  the  case  only  of  an  illegal 
distress,  where  either  no  rent  was  in  arrear  at  all  or  where  none  was  due 
to  the  person  who  has  distrained),  the  owner  of  goods  thus  taken  may, 
when  the  goods  have  been  sold,  recover  double  their  value  against  the 
wrong-doer  (see  Masters  v.  Farris,  1845,  1  C.  B.  715). 

Replevin,  which  also  applies  only  to  the  case  of  an  illegal  distress,  is 
the  process  by  which  the  owner  may  obtain  re-delivery  of  his  goods 
taken  in  distress,  on  giving  security,  to  try  the  right  by  action,  and  to 
restore  the  goods  to  the  distrainor  if  the  distress  be  upheld  (Bullen, 
Dist.  277).     See  Eeplevin. 

Distress  damage  feasant  is  the  redress  for  trespass  committed  by  cattle 
or  other  objects.  This  is  probably  the  earliest  form  of  distress  (Bullen, 
Dist.  4,  5).  It  is  defined  as  "  a  remedy  by  which,  if  cattle  or  other  things 
be  on  a  man's  land  encumbering  it,  or  otherwise  doing  damage  there, 
he  may  summarily  seize  them,  without  legal  process,  and  retain  them 
impounded  as  a  pledge  for  the  redress  of  the  injury  he  has  sustained  " 
(Bullen,  Dist.  257).  It  is  applicable  whenever  anything,  animate  or 
inanimate,  is  upon  the  land  actually  doing  damage  thereto  or  to  its 
produce,  and  is  available  for  any  person  who  is  aggrieved  by  such 
damage.      As  an  instance  of  distress  upon  inanimate  things  damage 
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feasant,  e.g.  railway  rolling-stock,  see  Amhergate  Rly.  Co.  v.  Midland  Ely. 
Co.,  1853,  2  El.  &  Bl.  793,  and  turves  laid  upon  a  common,  see  BromliaU 
V.  Norton,  1683,  Jones  T.  193.  A  distress  damage  feasant  may  be  made 
by  the  distrainor  during  either  the  day  or  night ;  "  otherwise  it  may  be 
the  beasts  will  be  gone  before  he  can  take  them  "  (Co.  Litt.  142a). 

The  owner  of  the  soil  may  distrain  cattle  damage  feasant  for  injury 
to  plants  or  trees  in  which  he  has  an  interest,  although  he  has  no 
interest  in  the  herbage  or  pasture  {Hoshins  v.  Bobins,  1671,  2  Saund. 
323).  Also  a  mere  grantee  of  the  vesture  of  the  land  may  so  distrain 
(Burt  V.  Moore,  1793,  5  T.  E.  329;  2  E.  E.  611).  Commoners,  likewise, 
may  distrain  to  protect  their  rights  when  injured  by  things  damage 
feasant  (Bullen,  Bist.  258 ;  1  Eoll.  Ab.  405),  e.g.  where  cattle  are  put 
upon  a  common  without  any  colour  of  right  (Hall  v.  Harding,  1769, 
4  Burr.  2426).  Commoners  may  distrain  upon  cattle  agisted  by  the 
lord  and  improperly  put  on  the  common  (Bullen,  Bist.  259). 

The  right  to  make  or  authorise  a  distress  damage  feasant  apparently 
depends  upon  the  possession  of  the  land  in  respect  of  which  the  injury 
is  done  (Bullen,  Bist.  262;  Culley  v.  Spearman,  1795,  2  Black.  H.  386; 
3  E.  E.  420). 

The  ownership  of  the  cattle  or  things  so  distrained  when  actually 
trespassing  is  immaterial,  as  is  also  the  question  through  whose  default 
they  trespassed  (1  Eoll.  Ab.  665). 

The  only  exemption  from  liability  to  distress  damage  feasant  is  in 
the  case  of  things  in  actual  use  {Hoskins  v.  Bobins,  1671,  2  Saund.  323 ; 
Storey  v.  Robinson,  1795,  6  T.  E.  138;  3  E.  E.  137).  The  other  exemp- 
tions from  distress  for  rent  do  not  apply  to  distress  damage  feasant 
(Bullen,  Bist.  263).  A  distress  damage  feasant  can  be  made  only  for 
the  particular  damage  done  at  the  time  when  the  distress  is  levied 
{Vaspor  V.  Edwards,  1701,  12  Mod.  Ca.  658).  But  the  same  cattle  may 
be  distrained  a  second  time  for  a  new  injury,  if  taken  trespassing  again 
subsequently  to  a  distress,  even  though  they  had  been  replevied  after 
the  first  distress  (Bullen,  Bist.  265). 

A  distress  damage  feasant  must  be  made  during  the  actual  trespass 
(see  Wornier  v.  Biggs,  1845,  2  Car.  &  Kir.  31 ;  80  E.  E.  824),  and  only 
on  the  spot  where  the  injury  is  done  (Bullen,  Bist.  270).  The  rule  as  to 
tendering  amends  is  the  same  as  in  that  of  a  distress  for  rent  (Bullen, 
Bist.  268). 

In  case  of  wrongful  distress  damage  feasant  the  owner  may  make 
rescue,  or  he  has  a  remedy  by  replevin,  trespass,  or  trover  (Bullen,  Bist. 
273). 

Bistress  in  Copyhold  Tenures. — Distress  is  also  available  to  enforce 
certain  rights,  services,  suits,  customs,  and  rents  arising  in  copyhold 
tenures. 

If  fealty  be  refused  by  a  copyholder,  the  lord  may  seize  some  property 
of  the  tenant  and  detain  it  as  a  pledge,  but  he  cannot  sell  it  as  an 
ordinary  distress  (Elton  on  Copyholds,  2nd  ed.,  196). 

A  lord  of  a  manor  may  distrain  on  his  tenant  for  non-performance  of 
suit  of  court,  though  he  cannot  sell  the  distress  (Elton,  197 ;  Litt.  s.  226  \. 
Co.  Litt.  151a). 

Heriot  service,  which  consists  in  the  lord's  right  to  seize  the  best 
beast  or  chattel  of  a  tenant  dying  seised  of  an  estate  of  inheritance,  is. 
recoverable  by  seizure  or  distress  (Elton,  198;  Peter  v.  Knoll,  1584,  Cro 
(1)  32). 
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Suit  heriot  being  considered  a  kind  of  rent,  the  lord  cannot  seize,  but 
must  either  distrain  or  bring  an  action  for  non-payment.  A  separate 
distress  must  be  made  for  each  suit  heriot  reserved  (Elton,  199,  200 ; 
Edwards  v.  Moseley,  1739,  Willes,  192). 

In  heriot  custom  the  lord  may  not  distrain  except  untler  a  special 
custom  ;  but  as  the  property  in  the  heriot  vests  in  him  immediately  on 
the  tenant's  death,  he  may  seize  the  heriot  in  any  place  (Elton,  203 ; 
Parker  v.  Gage,  1689,  1  Show.  80). 

Eents  of  assize  may  be  recovered  by  a  lord  by  distress  (Co.  Litt.  150  J), 
even  though  the  land  be  subject  to  a  lease ;  and  by  4  Geo.  ii.  c.  28,  the 
lord  may  distrain  for  them  as  if  they  had  been  reserved  by  lease  (Elton, 
211,  212). 

The  remedy  by  distress  may  also  be  used  to  recover  by  summary 
process  rates  and  taxes,  and  to  enforce  the  convictions,  penalties,  and 
orders  of  justices.  The  following  are  the  most  important  statutes  on 
the  subject : — By  43  &  44  Eliz.  c.  2,  s.  4,  "  poor-rates  and  all  arrears  " 
are  made  so  recoverable  (see  Pepiyercorn  v.  Hofman,  1842,  9  Mee.  &  W. 
618).  Under  12  &  13  Vict.  c.  14,  s.  5,  justices  have  power  to  grant  a 
distress  warrant  for  the  recovery  of  rates  in  arrear,  unless  the  defaulter 
shows  good  excuse  for  non-payment,  or  that  the  rate  is  illegal ;  for  if  the 
rate  be  legal,  however  oppressive  it  may  be,  justices  are  bound  to  issue 
a  warrant  of  distress  {R.  v.  Hosier,  1834,  3  L.  J.  j\I.  C.  56 ;  R.  v.  Botcler, 
1864,  33  L.  J.  M.  C.  101).  As  to  costs  of  distresses  for  rates,  see  Coster 
V.  Headland,  [1906]  A.  C.  286. 

Highway  rates,  and  the  costs  of  proceedings  therein,  are  recoverable 
by  distress  in  the  same  way  as  poor-rates,  under  12  &  13  Vict.  c.  14, 
s.  1,  and  13  &  14  Vict.  c.  99,  s.  5. 

Taxes  generally  are  recoverable  by  distress  under  43  &  44  Vict.  c.  19, 
s.  86  ("The  Taxes  Management  Act,  1880"),  which  gives  power  to  the 
collector  to  distrain  upon  messuages,  lands,  tenements,  and  premises 
charged  with  the  payment ;  and  also  to  break  open  premises  under 
warrant  of  the  Land  Tax  Commissioners  (see  R.  v.  Clark,  1835, 
4  L.  J.  M.  C.  92;  42  R.  R.  389). 

Tithes  were  formerly  recoverable  in  the  same  manner  by  distress 
under  the  Tithe  Commutation  Act,  1836,  6  &  7  Will.  iv.  c.  71,  s.  81 ; 
but  as  regards  all  tenancies  created  after  the  passing  of  the  Tithes  Act, 
1891,  54  Vict.  c.  8,  this  no  longer  holds  good. 

Distress  {to  enforce  Orders,  etc.,  of  Courts). — Besides  the  remedies  of 
distress  for  arrears  of  rent  and  feudal  services,  distress  of  animals  damage 
feasant,  and  distress  for  the  recovery  of  rates  and  taxes,  the  term  distress 
is  used  of  certain  forms  of  executive  process  issued  by  a  Court  to  enforce 
its  writ,  order,  or  sentence  (see  Mirror  of  Justices,  ed.  1893,  7  Seld.  Soc. 
Pub.  13,  70).  As  to  arrest  of  the  person,  distringas  and  replevin  are 
superseded  by  arrest  or  Attachment  and  Bail  {q.v.).  In  the  superior 
Courts  distress  is  not  a  process  in  use,  except  in  the  case  of  the  writ  of 
Distringas  {q.v.). 

The  powers  of  Courts  of  Quarter  Sessions  and  of  summary  jurisdiction 
to  enforce  by  distress  a  conviction  or  order  (for  costs  or  otherwise) 
in  every  instance  depend  invariably  on  statutory  authority,  whether 
the  distress  relates  to  the  recovery  of  rates  and  taxes  or  money 
payable  under  orders  of  a  civil  nature,  or  of  fines  or  penalties  on 
convictions. 
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The  levy  of  distresses  by  Courts  of  summary  jurisdiction  is  regulated 
by  the  Summary  Jurisdiction  Acts.  Under  see.  19  of  the  Act  of  1848, 
11  &  12  Vict.  c.  43,  and  sec.  9  of  the  Act  of  1879,  42  &  43  Vict.  c.  49, 
where  a  conviction  adjudges  a  pecuniary  penalty  or  compensation,  or 
an  order  directs  the  enforcement  of  recognisances  or  requires  the 
payment  of  a  sum  of  money  (if  the  Act  under  which  the  conviction 
or  order  is  made  directs  the  levy  of  the  amount  by  distress  and 
sale  or  is  silent  as  to  the  method  of  enforcement),  the  justices  who 
make  the  conviction  or  order  may  issue  a  warrant  of  distress  in 
writing  under  their  hand  and  seal.  They  need  not  do  so  unless  they 
have  evidence  that  it  will  be  fruitful  (B.  v.  German,  1891,  61 
L.  J.  M.  C.  43).  (The  forms  in  use  are  prescribed  by  the  Summary 
Jurisdiction  Eules  of  1886,  Nos.  24,  25.)  It  is  executed  by  the  con- 
stables or  other  persons  to  whom  it  is  directed,  within  the  county  or 
borough,  for  which  the  issuing  justices  act ;  or  if  no  sufficient  distress  is 
there  taken,  within  any  other  county  or  borough  after  endorsement  by 
a  justice  thereof.  The  property  subject  to  distress  is  the  goods  of  the 
defendant,  except  the  wearing  apparel  of  himself  and  family,  and  to  the 
value  of  £5  the  tools  and  implements  of  his  trade ;  and  the  distress  may 
be  sold  five  clear  days  after  seizure,  unless  the  defendant  consents  to  an 
earlier  sale  or  sooner  pays  the  amount  for  which  the  distress  was  levied 
(42  &  43  Viet.  c.  49,  s.  21  (2)). 

In  the  case  of  a  conviction,  the  justices  may  either  let  the  defendant 
go  at  large  or  commit  him  to  prison  till  the  result  of  the  distress  warrant 
is  known  (11  &  12  Vict.  c.  43,  s.  28) ;  and  in  either  event,  if  no  sufficient 
distress  is  taken,  may  commit  the  defendant  to  prison  (11  &  12  Vict, 
c.  43,  ss.  21,  22 ;  21  &  22  Vict.  c.  73,  s.  5),  subject  to  the  limitations 
prescribed  by  sec.  5  of  the  Act  of  1879.  In  the  case  of  an  order  for  the 
recovery  of  a  sum  as  a  civil  debt,  imprisonment  cannot  be  awarded  in 
default  of  sufficient  distress,  unless  a  Court  of  summary  jurisdiction  is 
satisfied  that  the  defendant  can  satisfy  or  could,  since  the  date  of  the 
order,  have  satisfied,  the  order  (42  &  43  Vict.  c.  49.  s.  35).  The  course 
of  procedure  on  these  orders  is  by  judgment  summons  under  the 
Summary  Jurisdiction  Eules  of  1886  (rr.  20-29).  Certain  orders  of  a 
civil  nature  do  not  fall  within  the  category  of  civil  debts,  e.g.  poor-rates 
{R  V.  Price,  1879,  49  L.  J.  M.  C.  49 ;  47  &  48  Vict.  c.  43,  s.  10),  and 
bastardy  orders  (42  &  43  Vict.  c.  49,  s.  54). 

Whatever  the  nature  of  the  application  for  commitment  in  default 
of  distress,  a  Court  of  summary  jurisdiction  can  postpone  the  issue  of 
the  commitment  warrant  (42  &  43  Vict.  c.  49,  s.  21  (1)).  Formal  and 
minor  defects  in  warrants  of  distress  issued  by  justices  having  jurisdic- 
tion are  now  immaterial,  and  do  not  render  the  distress  illegal  (42  &  43 
Vict.  c.  49,  s.  39  (4)). 

[Authorities. — Gilbert  on  Distress  and  Replevin  ;  Bullen,  Laio  of  Dis- 
tress, 2nd  ed. ;  Woodfall  on  Landlord  and  Tenant,  1 7th  ed. ;  Oldham 
and  Foster,  Law  of  Distress,  2nd  ed. ;  Foa  on  Landlord  and  Tenant, 
3rd  ed.] 
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of  Distress     . 

I.   Warrant  of  Distress, 

To  Mr.  E.  F.,  my  bailiff. 

I  hereby  authorise  and  require  you  to  distrain  such  of  the  goods  and 
chattels  \on  a  farm  add,  if  necessary,  cattle  and  growing  crops]  in  and 
upon  the  house  [or  in  and  upon  the  farm,  lands]  and  premises  of  C.  D., 
situate  and  being  [or  known  as]  ,  in  the  parish  of  , 

in  the  county  of  ,  as  may  be  lawfully  distrained  for  rent  for 

£  ,  being  quarters'  rent  due  to  me  for  the  same  [at 

Lady  Day,  Midsummer  Day,  Michaelmas  Day,  or  Christmas  Day  last,  as 
the  case  may  he,  or  "  on  the  day  of  last "],  and  to 

proceed  thereon  for  the  recovery  of  the  said  rent  as  the  law  directs 
[add  if  desired.  And  for  your  so  doing  this  shall  be  your  sufficient  warrant, 
authority,  and  indemnification  against  all  costs  and  charges  in  respect  to 
any  law  expenses,  action,  or  actions  that  may  arise,  as  well  as  any  other 
and  all  charges  or  expenses  to  which  you  may  be  put,  or  which  may  be 
brought  against  you  on  this  account]. 

Dated  this  day  of  19     . 

(Signed)  A.  B.,  of 

or  A.  B.,  of  , 

by  G.  H.,  his  agent. 


II.  Notice  of  Distress. 

To  Mr.  C.  D.,  and  all  others  whom  it  may  concern. 

Take  notice  that  I  [E.  F.,  as  bailiff  of  and  for  A.  B.,  Esq.,  your  land- 
lord] have  this  day  distrained  on  the  premises  in  your  occupation  or 
possession,  named  in  the  inventory  above  written  [or  hereunto  annexed], 
the  [cattle]  goods  and  chattels  mentioned  in  the  said  inventory  for 
£  ,  being  quarters'  rent  due  to  the  said  A.  B.  at 

last  [w  on  the  day  of  last]  for  the  said  premises ;  and 

unless  you  pay  the  said  rent,  with  the  charges  for  distraining  for  the 
same,  within  five  [or  such  other  number  of  days  not  exceeding  fifteen 
as  you  may  name  in  a  request  in  writing  in  that  behalf,  and  give 
security  for  any  additional  cost  that  may  be  occasioned  by  such  extension 
of  time]  days  from  the  service  hereof,  the  said  [cattle]  goods  and  chattels 
will  be  sold  according  to  law  [where  necessary,  add,  "  And  take  notice. 
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that  the  said  cattle  have  been  removed  to  and  are  now  in  the  common 
pound  in  and  for  the  parish  of  ,  in  the  county  of  "]. 

Dated  this  day  of  19     . 

(Signed)         E.  F.,  of 

Bailiff  of  the  above-named  A.  B., 
[m-  A.  B.,  of  ]. 

III.  The  same,  in  the  Case  of  Growing  Crops. 

To  Mr.  C.  D.,  and  all  others  whom  it  may  concern. 

Take  notice  that  I  [E.  F.,  as  bailiff  of  and  for  A.  B.,  Esq.,  your  land- 
lord] have  this  day  distrained  on  the  [farm,  lands  and]  premises  in 
your  occupation  or  possession,  mentioned  in  the  inventory  above 
written  [w  hereunto  annexed],  the  [cattle,  goods,  and  chattels,  and 
also  the]  growing  crops  mentioned  in  the  said  inventory,  for  £  , 
being  quarters'  rent  due  to  the  said  A.   B.  at 

last  [or  on  the  day  of  last]  for  the  said  [farm,  lands 

and]  premises :  And  unless  you  pay  the  said  rent,  with  the  charges 
for  distraining  for  the  same,  within  five  days  of  the  date  hereof,  the  said 
cattle,  goods,  and  chattels  will  be  appraised  and  sold  according  to  law, 
and  the  said  A.  B.  will  proceed  to  cut,  gather,  make,  cure,  carry,  and  lay 
up  the  said  crops  when  ripe  in  the  barn  or  other  proper  place  on  the 
said  premises,  and  in  convenient  time  sell  and  dispose  of  the  same  in 
or  towards  satisfaction  of  the  said  rent,  and  of  the  charges  of  such 
distress,  appraisement,  and  sale,  accofding  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

Dated  this  day  of  19     . 

(Signed)        E.  F.,  of 

Bailiff  of  the  above-mentioned  A,  B. 

IV.  Inventory  of  Goods  Distrained. 

An  inventory  of  the  goods  and  chattels  [cattle  and  growing  crops] 
distrained  by  E.  F.,  of  ,  as  bailiff  of  and  for  A.  B.,  of  , 

Esquire,  on  the  day  of  19     ,  in  and  upon  the  dwelling-house 

[or  farm,  lands]  and  premises  situate  and  being  or  known  as  , 

in  the  parish  of  ,  in  the  county  of  ,  on  behalf  and  by  the 

authority  of  the  said  A.  B.,  for  £  ,  being  quarters'  rent 

due  to  the  said  A.  B.  at  last  [or  on  the  day  of  last]. 

In  the  House. 

1.  Front  room,  ground-floor  :  one  dining  table,  &c. 

2.  Back  room,  ground-floor :  six  chairs,  &c.,  &c.,  &c. 

In  the  Fields. 

1.  In  the  field  or  close  called  or  known  as  :  cows,  horses, 
pigs,  &c. 

2.  In  the  field  or  close  called  or  known  as  :  haystacks, 
stacks  of  wheat,  about  acres  (more  or  less)  of  growing  crops  of 
barley,  &c. 

Dated  this  day  of  19     . 

(Signed)         KY.,  bailiff  of  the  said  A.  B. 
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V.  Farm  of  Declaration  and  Inventory  by  Lodger  under  Lodgers'  Goods 
Protection  Act. 

I,  X.  Y.,  in  occupation  of  rooms  or  apartments  at  as  lodger, 

do  hereby  declare  that  C.  D.,  my  landlord,  has  no  right  of  property  or 
beneficial  interest  in  the  furniture,  goods,  and  chattels  distrained  [or 
threatened  to  be  distrained]  in  the  said  rooms  for  rent  alleged  to  be  due 
to  A.  B.,  the  superior  landlord,  of  which  furniture,  &c.,  an  inventory 
is  hereto  annexed,  but  that  the  same  is  my  property  [or  in  my  lawful 
possession],  and  that  no  rent  is  due  from  me  to  the  said  C.  D.  [w  that 
the  sum  of  £  and  no  more  is  due  from  me  to  the  said  C.  D.  on 

account  of  rent]. 

To  A.  B.  (landlord). 
or  E.  F.  (bailiff). 

Inventory. 

[Set  out  list  of  articles.] 

VI.  Bequest  for  Withdrawal  of  Distress. 
To  A.  B.,  Esq. 

Sir, — I  hereby  request  you,  for  my  accommodation,  to  withdraw  the 
distress  for  rent  made  by  you  on  the  [farm,  lands,  and]  premises  situate 
at  ,  in  the  parish  of  ,  in  the  county  of  ,  now  in 

my  occupation  as  your  tenant ;  and  in  consideration  of  your  so  doing 
I  do  hereby  consent,  promise,  and  agree  that  it  shall  and  may  be  lawful 
for  you  at  any  time  hereafter^w  after  the  day  of         next]  to  make 

another  distress  for  the  said  rent,  or  for  so  much  thereof  as  shall  for  the 
time  being  remain  unpaid,  and  for  the  expenses  of  and  incident  to  such 
other  distress ;  and  I  will  also  pay  you,  on  demand,  all  expenses  incurred 
of  and  incident  to  the  present  distress  to  the  time  of  its  being  with- 
drawn for  my  accommodation  as  aforesaid. 

Dated  this  day  of  19     . 

Yours,  &c.,  C.  D. 

VII.  Notice  requiring  Appraisement. 
To  A.  B.,  Esq. 

Sir, — I  hereby  request  you  to  cause  the  [cattle]  goods  and  chattels 
which  you  have  distrained  for  rent  to  be  appraised  as  required  by  the 
Act  passed  in  the  second  year  of  the  reign  of  their  Majesties  King 
William  and  Mary,  chapter  5. 

Dated  this  day  of  19     . 

Yours,  &c.,  C.  D. 

VIII.  Form  of  Appraisement. 
We,  the  above-named  G.  H.  and  J.  K.,  having  viewed  the  [cattle] 
goods  and  chattels  mentioned  in  this  [w  the  within  written]  inventory, 
do  appraise  and  value  the  same  at  the  sum  of  pounds 

shillings  and  pence. 

As  witness  our  hands  the  day  of  19     . 

(Signed)        a  ^•,'^j^.aisers. 
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IX.  Request  for  Removal  of  Distress  to  Auction-Room  fo^-  Sale. 

To  A.  B.,  Esq. 

Sir, — I  hereby  request  you  to  remove  the  [cattle]  goods  and  chattels 
which  you  have  distrained  for  rent  to  a  public  auction-room  [or  to  the 
premises  of  Messrs.  ,  No.  Street]  for  sale. 

Dated  this  day  of  19     . 

Yours,  &c.,  C.  D. 

X.  Request  fw  Extension  of  Time  to  Replevy. 

To  A.  B.,  Esq. 

Sir, — I  hereby  request  that  the  period  of  five  days  within  which  I 
am  entitled  to  replevy  the  [cattle]  goods  and  chattels  which  you  have 
distrained  for  rent  be  extended  to  [state  number  of  days  not  exceeding  fifteen"] 
from  the  date  of  your  distress. 

And  I  beg  to  enclose  you  promissory  note  for  £>  ,  as  security 

for  any  additional  cost  which  may  be  incurred  thereby. 

Dated  this  day  of  19     . 

Yours,  E.  F. 

XL  Request  by  Tenant  forr  Sale  before  Extended  Time. 

To  A.  B.,  Esq. 

Sir, — I  hereby  request  you  to  sell  the  [cattle]  goods  and  chattels 
which  you  have  distrained  for  rent  at  any  time  before  the  expiration  of 
the  extended  time  within  which  I  should,  but  for  this  request,  be  entitled 
to  replevy  them. 

Dated  this  day  of  19     . 

Yours,  C.  D. 

XII.  Consent  to  Continuance  of  Possession  under  a  Distress.  > 

To  A.  B.,  Esq.  [w  to  Mr.  E.  F.,  bailiff  of  A.  B.,  Esq.]. 

Sir, — I  hereby  request  you  not  to  remove  the  goods  and  chattels 
which  you  have  distrained  and  impounded  for  rent  on  the  premises 
situate  at  ,  in  the  parish  of  ,  in  the  county  of  , 

now  in  my  occupation  as  your  tenant  [w  as  tenant  of  the  said  A.  B.], 
but  to  keep  the  said  goods  and  chattels  in  the  place  where  they  are  now 
impounded  until  the  day  of  next  inclusive  for  my 

accommodation,  and  to  enable  me  to  pay  the  said  arrears  of  rent,  with 
expenses  of  the  distress;  all  extra  expenses  occasioned  by  keeping 
possession  as  aforesaid  to  form  part  of  the  expenses  of  and  incident 
to  the  distress. 

Dated  this  day  of  19     . 

Yours,  &e.,  C.  D. 


Distress  Broker. — The  term  "distress  broker"  is  applied  to 
the  certificated  bailiff  who  may  distrain  for  a  landlord  (see  Distress, 
ante,  p.  638). 
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Distribution. — Distribution  of  Estate. — As  to  the  meaning  of 
"assets,"  the  order  in  which  they  are  applicable  for  the  payment  of 
debts,  and  the  distinction  between  legal  and  equitable  assets,  see  Assets  ; 
Executors  and  Administrators;  Marshalling.  As  to  distribution 
'j)er  stirpes  and  per  capita,  see  Wills.  Before  a  trustee  distributes  the 
trust  fund  he  should  ascertain  who  are  the  parties  entitled  to  it,  and,  if 
necessary,  require  them  to  make  out  their  titles.  If  their  several  rights  ■ 
are  not  clear,  he  should  decline  to  act  without  the  sanction  and  direction 
of  the  Court.  Before  distribution  of  the  estate  by  executors  or  adminis- 
trators, they  should  advertise  for  creditors  and  other  claimants,  as  pro- 
vided by  Lord  St.  Leonard's  Act,  22  &  23  Vict.  c.  35,  s.  29.  Questions 
or  matters  of  difficulty  which  arise  may  be  determined  under  the  present 
practice  on  originating  summons,  without  the  necessity  of  instituting  an 
administration  action  (see  K.  S.  C,  Order  55,  r.  3,  and  Administration 
Action)  ;  and  where  it  is  uncertain  to  whom  a  fund  belongs,  or  when  it 
belongs  to  an  infant,  payment  into  Court  may  be  made  under  the  pro- 
visions of  the  Trustee  Act,  1893  (see  s.  42).  Applications  for  orders  on 
the  further  consideration  of  any  cause  or  matter,  where  the  order  to  be 
made  is  for  the  distribution  of  an  insolvent  estate,  or  the  estate  of  an 
intestate,  or  of  a  fund  among  creditor's  or  debenture-holders,  are  made  in 
chambers  in  the  Chancery  Division  (R.  S.  C,  Order  55,  r.  2).  In  cases 
of  difficulty,  the  further  consideration  of  an  action  for  administration  of 
an  insolvent  estate  may  be  in  Court  {In  re  Barber,  1886,  31  Ch.  D.  665). 
Where  some  of  the  persons  entitled  to  a  distributive  share  of  a  fund  are 
ascertained,  and  difficulty  or  delay  has  occurred,  or  is  likely  to  occur,  in 
ascertaining  the  persons  entitled  to  the  other  shares,  the  Court  or  a  judge 
may  order  or  allow  immediate  payment  of  the  ascertained  shares  with- 
out reserving  any  part  to  answer  the  subsequent  costs  of  ascertaining  the 
persons  entitled  to  the  other  shares  (E.  S.  C,  Order  65,  r.  14  (c)). 

As  to  the  distribution  of  a  bankrupt's  estate,  see  Bankruptcy. 

As  to  the  application  of  the  assets  of  a  company  in  a  winding-up,  and 
the  distribution  of  surplus  assets  (if  any),  see  Company. 

Statutes  of  Distribution. — The  distribution  of  the  personal  estate  of 
an  intestate,  after  payment  of  his  debts,  is  regulated  by  the  Statutes 
22  &  23  Car.  ii.  c.  10,  and  1  Jac.  ii.  c.  17  (s.  7),  commonly  called  the 
Statutes  of  Distribution.  For  the  proportions  in  which  the  estate  is 
distributable  among  the  widow  and  children  or  other  next-of-kin  of  the 
intestate,  see  infra,  p.  652.  It  was  provided  by  the  Statute  of  Frauds,  29 
Car.  II.  c.  3,  that  the  Statute  of  Distribution  should  not  extend  to  the 
estates  oifeme  coverts,  whose  husbands  were  entitled  to  the  whole  of  their 
personal  estates.  The  Married  Women's  Property  Act,  1882,  has  not 
altered  the  devolution  of  the  undisposed-of  separate  personalty  of  a 
married  woman,  and  on  her  death  the  right  of  the  husband  to  the  same 
accrues  as  if  the  separate  use  had  never  existed  {In  re  Lambert's  Estate, 
1888,  39  Ch.  D.  626).  The  peculiar  customs  of  distribution  which 
formerly  obtained  in  London  and  York,  and,  it  seems,  in  parts  of  Wales, 
were  abolished  by  19  &  20  Vict.  c.  94.  By  the  Intestates  Estates  Act, 
1890,  53  &  54  Vict.  c.  29,  where  the  intestate  dies  without  issue,  his 
widow  is  entitled  to  his  real  and  personal  estates  where  their  net  value 
does  not  exceed  £500,  or  to  £500  part  thereof,  in  addition  to  her  share 
in  the  residue. 

Distribution  of  Business. —For  the  distribution  of 
causes  and  matters  in  the  High  Court  of  Justice  among  the  several 
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Divisions  and  judges,  see  Judicature  Act,  1873,  s.  33 ;  E,  S.  C,  Order  5, 
rr.  5,  9,  See  for  the  distribution  of  business  among  the  conveyancing 
counsel  of  the  Court,  Order  51,  rr.  9,  10 ;  the  taxing  masters,  Order  61, 
rr.  2,  3 ;  the  masters  in  chambers  in  the  King's  Bench  Division,  Order 
54,  rr.  13-16,  and  the  headings  Chancery  Division;  Conveyancing 
Counsel;  Masters  of  the  Supreme  Court;  Chambers  (Chancery 
Division);  Chambers,  Judges'. 

Distribution  (1 67 1)  (Statute  of).— This  statute  (22 

&  23  Car.  ii.  c.  10)  was  passed  to  compel  the  administrators,  to  whom 
the  personal  estate  of  an  intestate  had  been  committed  under  31  Ed. 
III.  stat.  1,  c.  11,  to  make  a  just  and  equal  distribution  of  what  remained 
after  the  payment  of  the  "  debts  " — funeral  and  just  expenses  of  every 
sort — of  the  deceased  amongst  his  wife  and  children,  or  children's 
children,  or  next-of-kin.  It  was  made  perpetual  by  1  Jac.  ii.  c.  17, 
after  being  amended  by  that  Act  (s.  7,  as  to  the  mother's  interest), 
and  explained  by  the  Statute  of  Frauds  (29  Car.  ii.  c.  3,  s.  24,  as  to  the 
husband's  interest). 

The  statute  directs  the  administrator  to  account  for  the  goods  of 
the  intestate  (s.  1).  This  account  can  only  be  enforced  by  a  creditor 
or  beneficiary  {cf.  1  Jac.  ii.  c.  17)  in  an  administration  action  {q.v.)  in 
the  Chancery  Division  (20  &  21  Vict.  c.  77,  s.  23,  Judicature  Act,  1873, 
s.  34).  It  provides  that,  for  the  protection  of  creditors,  no  distribution 
of  the  estate  shall  be  made  till  a  year  from  the  death  has  expired,  and 
further,  for  bonds  being  given  by  the  beneficiaries,  to  secure  the  repay- 
ment of  a  rateable  proportion  of  their  shares,  and  of  the  costs,  if  the 
administrator  be  afterwards  sued  by  a  creditor  (s.  5).  Such  bonds  are 
not  now  required,  since  the  administrator  is  protected  against  claims  of 
which  he  had  no  notice  by  giving  proper  advertisements,  under  22  & 
23  Vict.  c.  35,  s.  29  (see  Executors  and  Administrators).  The  year's 
delay  is  only  allowed  for  convenience.  It  does  not  prevent  the  bene- 
ficiaries' interests  vesting  {Gartshore  v.  Chalie,  1804,  10  Ves.  1 ;  32 
E.  E.  743;  7  E.  E.  311). 

The  order  of  distribution  directed  by  the  statute  is  said  to  be,  in 
the  main,  that  provided  by  early  English  law  and  the  old  local  customs 
(2  Black.  Com.  492,  516;  Williams  on  Executors,  10th  ed.,  p.  1229);  it, 
however,  closely  resembles  that  directed  by  Justinian's  118th  and  127th 
novels;  and  in  some  cases  the  Courts  have  adverted  to  the  civil  law 
for  assistance  in  determining  cases  unprovided  for  by  the  statute  {e.g. 
Evelyn  v.  Evelyn,  1754,  3  Atk.  762;  26  E.  E.  1237). 

The  Hiisband's  Interest. — A  husband  is  solely  entitled  both  to  a 
grant  of  administration  and  to  the  whole  beneficial  enjoyment  of  his 
deceased  wife's  undisposed  of  personal  property  {H^imphrey  v.  Bullen, 
1737,  1  Atk.  458,  Williams,  p.  1231).  The  Statute  of  Frauds  (s.  24) 
provided  that  the  principal  statute  should  not  extend  to  the  case  of 
"feme  coverts  that  shall  die  intestate."  The  Married  Women's  Property 
Act,  1882,  has  made  no  difference  as  to  this  {In  re  Lambert's  Estate,  1888, 
39  Ch.  D.  625;  Sunnan  v.  Wharton,  [1891]  1  Q.  B.  491;  Smart  v. 
Tranter,  1890,  45  Ch.  D.  587). 

The  Wife's  Interest. — The  widow  is  entitled  to  one-third,  if  there 
are  lineal  descendants,  and  to  one-half,  if  there  are  none  (s.  3).  But 
in  the  case  of  a  man  dying  wholly  intestate  {In  re  Twigg's  Estate,  [1892] 
1  Ch.  579)  after  September  1,  1890,  without  issue,  his  widow  is  entitled 
to  all  his  real  and  personal  estate  if  it  do  not  exceed  £500  in  net  value, 
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and  if  it  exceed  such  sum,  then  to  £500  rateably  out  of  the  real  and 
personal  estate,  in  addition  to  her  moiety  of  the  residue  of  the  personal 
estate  (Intestates  Estates  Act,  1890,  53  &  54  Vict.  c.  29). 

The  widow's  claim  under  the  Statute  of  Distributions  may  be  barred 
by  the  terms  of  an  ante-nuptial  settlement  (Williams,  p.  1234),  even 
though  at  the  date  of  the  settlement  she  was  under  age  {Earl  of 
Buckingham  v.  Drunj,  1762,  3  Bro.  P.  C.  492;  4  Bro.  C.  C.  506?i; 
1  E.  E.  1454;  29  E.  R.  1016;  Thompson  v.  Watts,  1862,  2  John.  &  H. 
291 ;  cp.  Cooper  v.  Cooper,  1888, 13  App.  Cas.  88).  And  if  she  is  entitled 
to  a  provision  out  of  her  husband's  estate  under  a  covenant  or  agree^ 
ment  made  by  him,  her  interest  under  the  statute  will  be  taken  as  in 
whole  or  part  satisfaction  of  it  (Williams,  1235 ;  Blandy  v.  Widmore, 
1716,  1  P.  Wms.  324;  24  E.  R.  408  ;  Gartshorc  v.  Chalie,  1804,  10  Ves. 
1;  32E.  Pt.  743;  7  R.  R.  311). 

Children  and  other  Desceiulants. — The  phrase  in  the  statute,  "  such 
persons  as  legally  represent  such  children,  in  case  any  of  the  said 
children  be  then  dead,"  has  always  been  taken  to  mean  descendants  of 
the  children  (Williams,  p.  1238 ;  Bridge  v.  Ahhot,  1791,  3  Bro.  C.  C.  225 ; 
29  E.  R.  502),  in  however  remote  descent  (Williams,  p.  1238).  It  does 
not  include  a  son's  widow  {Price  v.  Strange,  1820,  6  Madd.  159 ;  oQ  E.  E. 
1052 ;  22  R.  R.  266). 

The  children  take  equally  two-tliirds  if  the  wife  survives,  or  the 
whole  if  she  does  not,  the  representatives,  i.e.  the  descendants  of  a  child 
who  died  before  the  intestate,  taking  the  deceased  child's  share.  The 
rule  is  the  same  though  all  the  children  are  dead,  so  that  the  grand- 
children take  per  sthpcs,  not  per  capita  {In  re  Ross  Trnst,  1871,  L.  R. 
13  Eq.  286 ;  In  re  Natt,  1888,  37  Ch.  D.  517,  contra,  Toller,  cited  in 
Williams,  p.  1239). 

Next-of-lcin. — If  there  are  no  descendants,  the  next-of-kin,  i.e.  the 
ascendants  or  collaterals,  take  equally  one-half  if  the  wife  survives,  or 
the  whole  if  she  does  not.  Relations  by  affinity  are  not  "  of  kin,"  e.g. 
a  mother-in-law  or  step-mother  {Rutland  v,  Rutland,  Vl'2?j,  2  P.  Wms., 
at  p.  216;  24  E.  R.  705). 

The  rule  is  that  only  those  take  who  are  in  the  nearest  degree  of 
kindred  represented  by  living  persons  at  the  death,  with  the  exception 
that,  if  any  brother  or  sister  is  living  and  their  degree  {i.e.  the  second) 
is  the  nearest  in  which  there  are  survivors,  then  children  of  a  deceased 
brother  or  sister  are  let  in  as  if  they  were  of  the  second  degree. 

The  statute  provides  that  there  shall  be  no  representation  admitted 
among  collaterals  after  the  children  of  brothers  and  sisters  of  the 
intestate  (s.  4;  Caldecot  v.  Smith,  1683,  2  Show.  286).  So  that  grand- 
children of  a  deceased  brother  do  not  come  in  with  their  grand-uncles 
and  uncles  {Pelt  v.  Pelt,  1700,  1  Salk.  250). 

The  degrees  of  kindred  are  reckoned  by  counting  every  generation 
from  the  intestate  up  to  the  common  ancestor,  and  also  down  thence 
to  the  person  in  question.  Thus  grandfather  and  brother  are  both  in 
the  second,  and  great-grandfather  and  nephew  in  the  third  degree. 

Besides  the  representation  of  deceased  brothers  and  sisters  allowed 
by  the  statute  itself,  three  exceptions  have  been  grafted  upon  the 
general  scheme. 

(a)  The  father  takes  in  exclusion  of  the  mother,  who  is  of  the  same 
degree,  because  at  the  common  law  he  would  have  taken  her  share,  if 
arising  ex  jure  mariti. 

(b)  The  mother  is  admitted,  as  of  the  second  degree,  equally  witli 
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brothers  and  sisters  by  the  statute  1  Jac.  ii.  c.  17,  or  with  their  children, 
if  they  are  all  dead  {Stanley  v.  Stanley,  1739,  1  Atk.  456),  and  whether 
the  intestate  has  left  a  widow  or  not  {Keihoay  v.  Keilway,  1726, 
2  P.  Wms.  344 ;  24  E.  E.  758). 

(c)  Brothers  and  sisters  take  before  the  grandfather,  although  of 
the  same  degree  (Williams,  1251 ;  Evelyn  v.  Evelyn,  1754,  3  Atk.  762 ; 
26  E.  R.  1237). 

Kindred  of  the  half-blood  rank  with  the  others  {Smith  v.  Tracy, 
1776,  1  Mod.  Ca.  209),  and  a  child  en  ventre  sa  mdre  is  taken  as  a  child 
(Wallis  V.  Rodson,  1740,  2  Atk.  114;  26  E.  K.  472). 

HotchjM. — The  statute  provides  that,  in  the  distribution,  a  child  who 
has  received  an  estate  by  settlement  from  the  intestate,  or  has  been 
advanced  by  him  in  his  lifetime,  by  a  portion,  shall  be  charged  with 
the  value  of  the  estate  or  the  amount  of  the  portion  (as  to  what  is  an 
advancement,  see  Vol.  I.  p.  208,  and  Williams  1240,  et  seq.).  Lands 
which  the  heir  (at  the  common  law,  or  by  custom,  Lutwyche  v.  Lutwyche, . 
1735,  Ca.  t.  Talb.  276 ;  25  E.  R.  775)  has  from  the  intestate,  "  by  descent 
or  otherwise,"  are  not  to  be  brought  into  hotchpot  (s.  3),  but  a  gift  of 
money  to  spend  in  decorating  a  house  might  be  an  advancement  within 
the  rule  {Smith  v.  Smith,  1801,  5  Ves.  721;  31  E.  E.  824;  5  E.  E.  22). 
The  rule  extends  to  the  children  of  a  deceased  child  {Proud  v.  Turner, 
1729,  2  P.  Wms.  560;  24  E.  E.  862),  but  the  advancement  is  only 
accounted  for,  for  the  benefit  to  children,  e.g.  not  for  that  of  the  widow 
{Kircudbright  v.  Kircudbright,  1802,  8  Ves.  51,  at  p.  64;  32  E.  E.  274; 
6  E.  E.  216  ;  cp.  Meinertzhagen  v.  Walters,  1872,  L.  E.  7  Ch.  670),  and 
the  rule  does  not  apply  where  the  intestate  is  a  woman  {Holt  v. 
Frederick,  1726,  2  P.  Wms.  356;  24  E.  E.  763;  Bennet  v.  Bennet,  1879, 
10  Ch.  D.  474). 

[In  In  re  Gist ;  Gist  v.  Timbrill,  [1906]  1  Ch.  58,  where  the  deceased 
sister  of  a  lunatic  intestate  had  received  an  advance  from  the  lunatic's 
property  under  an  order  of  the  Court  in  Lunacy,  which  order,  with  her 
consent,  directed  that  the  advance  should  be  considered  as  part  of  any 
share  to  which  she  might  become  entitled  in  the  lunatic's  estate  at  the 
time  of  his  decease,  in  the  event  of  her  surviving  him,  Swinfen  Eady,  J., 
held  that  the  deceased  sister's  children,  though  only  taking  a  share 
as  "  legally  representing "  their  mother,  under  ss.  6  and  7  of  the 
Statute  of  Distribution,  1671,  22  &  23  Car.  ii.  c.  10,  were  not  bound 
to  bring  the  advance  into  hotchpot.  The  children  take  the  share  to 
which  the  parent  would  have  been  entitled  under  the  statute,  and 
without  reference  to  any  bargain  made  by  the  parent  in  her  lifetime, 
or  any  alienation  or  disposition  of  any  expectant  interest  or  possibility 
of  succession. 

The  provisions  of  sec.  5  of  the  Statute  of  Distribution,  1671,  22  & 
23  Car.  Ii.  c.  10,  directing  advancements  made  by  the  intestate  in  his 
lifetime  by  portions  to  his  children  to  be  brought  into  account,  apply 
to  an  intestacy  occasioned  by  a  testamentary  instrument  becoming 
wholly  inoperative  by  the  death  of  the  universal  legatee  and  executrix 
in  the  lifetime  of  the  testator,  as  well  as  to  a  case  of  actual  intestacy 
occasioned  by  the  non-existence  of  any  testamentary  instrument  {In 
re  Ford;  Ford  v.  Ford,  [1902]  1  Ch.  218;  [1902],  2  Ch.  605,  following 
Harte  v.  Meredith,  [1884]  13  L.  E.  Ir.  341).] 

[^Bona  vacantia. — This  term,  which  is  borrowed  from  Eoman  law,  is 
used  in  English  law  to  denote  those  things  which,  being  without  an 
owner,  fall  to  the  Crown.     Eoyal  fish  (see  Fish,  Eoyal),  wreck  {q.v.), 
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treasure  trove  {q.v.),  waifs  {q.v.),  and  estrays  {q.v.)  are  bona  vacantia 
(Black.  Com.,  vol.  i.  298);  and  so  also  are  the  effects  of  a  person  who 
dies  intestate  without  issue  and  without  next-of-kin.  In  the  case  of 
a  bastard,  for  instance,  dying  intestate  and  without  issue  his  estate 
devolves  upon  the  Crown  as  hona  vacantia;  but  in  such  a  case  it  is 
customary  for  the  Crown,  after  deducting  a  percentage,  to  make  a 
grant  of  the  property  so  falling  to  it  to  the  persons  who,  if  the 
deceased  had  been  legitimate,  would  have  been  entitled  to  it  as 
next-of-kin  (Norman's  Digest  of  the  Death  Duties,  2nd  ed,,  p.  247). 
As  to  waiver  by  the  Crown  of  its  rights  in  the  case  of  realty  falling 
to  it  on  the  death  of  an  intestate  and  without  heirs,  see  the  Intestates 
Estates  Act,  1884,  s.  6. 

"  From  the  time  of  Lord  Thurlow's  decision  in  Middleton  v.  Spicer 
(1  Bro.  C.  C.  201)  in  1783,  it  has  been  an  accepted  proposition  of  law 
that  chattels,  real  or  personal,  vested  in  a  person  as  a  mere  trustee  upon 
private  trusts  which  have  failed  are  as  a  general  rule  held  by  him  as 
a  trustee  for  the  Crown  of  hona  vacantia;  and  during  all  the  period 
which   has   elapsed  since   that   decision,  no  exception  from  the  rule 
seems   to  have   been  established.     It  has  been  illustrated  by  many 
cases  which   show  that  the  possession   conferred   on  the  trustee  for 
purposes  of   jurisdiction   or   administration    gives    him    no    beneficial 
title,  as  by  occupancy  or  otherwise,  which  he  can  conscientiously  set 
up  against  the  Crown.  .  .  .  And  in  Dyke  v.  Watford  (5  Moo.  P.  C.  434) 
the  right  of  the  Crown  as  against  the  ordinary  to  hona  vacantia  in 
cases  of  intestacy  is  traced  back  to  very  early  times.     Nor,  I  think,  is 
there  any  authority  for  holding  that  the  Crown  is  in  any  worse  position 
in  relation  to  chattels  held  in  trust  for  a  corporation  which  has  become 
dissolved  than  in  relation  to  chattels  held  in  trust  for  a  natural  person 
deceased.     The  same  principle  seems  applicable  in  both  cases.     The 
Courts  will  not  allow  a  person  who  has  obtained  title  or  possession 
as  a  mere  trustee  of  chattels  to  set  up  unconscientiously  any  beneficial 
title  by  occupancy,  possession,  or  otherwise  "  {per  Wright,  J.,  in  In  re 
Higginson  and  Dean,  [1899]  1  Q.  B.  at  p.  329).     In  In  re  Bond,  Panes 
v.  Att.-Gen.,  [1901]  1  Ch.  15,  it  was  held  that  where  land,  which  had 
been  devised  by  an  owner  in  fee-simple  to  one  for  life  with  no  devise 
over,  was  sold  by  the  tenant  for  life  under  the  powers  of  the  Settled 
Land  Act,  the  proceeds  of  sale  remaining  in  the  hands  of  the  trustees, 
fell,  on  the  death  of  the  tenant  for  life,  to  the  Crown  as  hona  vacantia, 
the  testator  having  left  no  heir. 

The  right  of  the  Crown  to  hona  vacantia  is  a  right  occupatione,  not 
a  right  of  succession;  and  such  property  falls  to  the  State  in  which 
it  is  situated  and  not  to  the  State  where  the  deceased  owner  was 
domiciled.  Where,  therefore,  a  bastard  domiciled  in  Austria  who  was 
entitled  to  a  fund  in  Court  in  this  country,  died  intestate  and  without 
heirs,  it  was  held  that  the  maxim  mohilia  scquuntur  personam  did  not 
apply,  and  that  the  British,  and  not  the  Austrian,  State  was  entitled 
to  the  fund  as  hona  vacantia  {In  re  Barnetfs  Trusts,  [1902]  1    Ch. 

847).] 

[Authorities.  —  ^ee  the  ordinary  text-books  on  Executors  and 
Administrators,  a  list  of  which  is  appended  to  the  article  on  that 
subject.] 
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Districts. — Speaking  generally,  the  whole  of  the  area  of  England  and 
Wales,  that  is  not  included  in  the  Metropolis,  is  divided  into  county 
districts  (see  County  Distkict)  ;  and  in  each  county  district  there  may 
be  a  District  Council.  A  county  district  must  be  either  rural  or  urban : 
its  size  and  boundaries  depend  mainly  on  the  areas  of  antecedent  unions 
and  local  boards.  Whenever  the  area  of  any  poor-law  union  lay  wholly 
outside  any  urban  sanitary  district,  it  became  in  1894,  if  all  in  the  same 
county,  a  rural  county  district,  governed  by  a  rural  District  Council. 
If  part  of  the  area  of  a  poor-law  union  lay  within,  and  part  without,  an 
urban  sanitary  district,  that  part  which  lay  outside  all  urban  sanitary 
districts,  if  all  in  the  same  county,  became  in  1894  a  rural  county 
district,  governed  by  a  rural  District  Council.  But  out  of  six  hundred 
and  forty-nine  unions,  one  hundred  and  eighty-one  lay  in  more  than 
one  county.  As  to  these,  therefore,  it  was  provided  that  the  portion 
included  in  each  county,  if  large  enough  to  have  not  less  than  five 
district  councillors,  should  at  once  become  a  separate  rural  district  with 
a  separate  District  Council ;  if  it  would  have  less  than  five  councillors, 
and  no  special  order  was  made  either  by  the  County  Council  or  the 
Local  Government  Board,  it  merged  in  the  nearest  county  district  of  its 
own  county.  The  area  of  any  former  urban  sanitary  district  became  in 
1894  an  urban  county  district ;  if  a  borough,  it  is  governed  by  the  City 
or  Town  Council  of  the  borough;  if  outside  a  borough,  by  an  urban 
District  Council,  But  the  districts  which  existed  in  1894  have  since 
been  considerably  modified  by  orders  made  by  various  County  Councils 
under  sec.  36  of  the  Local  Government  Act,  1894,  a  section  which 
declares  the  intention  of  the  legislature  to  secure,  so  far  as  possible, 
that  the  whole  of  every  parish  shall  be  in  the  same  county  district,  and 
the  whole  of  every  rural  district  within  the  same  county. 

Urban  and  Rui^al  Councils. — The  distinction  between  an  urban  and 
a  rural  District  Council  is  important ;  as  the  legislature  has  conferred 
on  the  former  many  powers — especially  in  sanitary  matters — which  a 
rural  District  Council  does  not  necessarily  possess.  But  the  Local 
Government  Board  has  power,  if  it  thinks  fit,  upon  the  application  of 
a  rural  District  Council,  or  of  the  ratepayers  representing  one-tenth  in 
value  of  the  rateable  property  of  the  district,  to  confer  upon  a  rural 
District  Council,  by  either  a  general  or  a  special  order,  all,  or  one  or 
more,  of  the  special  powers  of  an  urban  District  Council.  And  in  one  or 
two  instances  in  which  the  legislature  has  at  different  times  purported 
to  bestow  similar  powers  on  urban  and  rural  District  Councils,  the 
language  of  the  section  dealing  with  rural  bodies  is  wider  and  more 
general  than  that  conferring  such  power  on  an  urban  authority  {cp.  sec.  25 
of  the  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73,  with  sec.  144  of 
the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55). 

The  principal  distinction,  however,  between  a  rural  and  an  urban 
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District  Council  is  this :  A  rural  District  Council  is  the  sole  sanitary 
and  the  chief  highway  authority  in  its  district,  and  its  members  are 
also  necessarily  poor-law  guardians ;  they  represent  each  his  own  parish 
on  the  Board  of  Guardians  for  the  union.  Guardians  as  such  are  not 
now  elected  for  any  parish  in  a  rural  district.  But  in  an  urban  district 
the  poor-law  is  still  administered  by  the  lioard  of  Guardians  of  the 
union,  which  is  independent  of,  and  elected  separately  from,  the  urban 
District  Council,  and  may  consist  of  entirely  different  persons.  In 
boroughs,  the  mayor,  aldermen,  and  burgesses,  acting  by  the  council, 
exercise  tlie  powers  of  an  urban  District  Council.     (See  Borough.) 

Constitution. — ^Every  District  Council,  whether  rural  or  urban,  is  a 
body  corporate,  designated  by  the  name  of  "  The  Urban  {or  Eural) 
District  Council  of  "  (adding  the  name  of  the  district,  or,  if  there 

is  any  doubt  as  to  that  name,  such  name  as  the  County  Council  direct). 
It  may  sue  and  be  sued  in  that  name ;  it  has  perpetual  succession  and 
a  common  seal ;  and  may  hold  land  for  tlie  purposes  of  its  powers  and 
duties  without  licence  in  mortmain  (Public  Health  Act,  1875,  s.  7; 
Local  Government  Act,  1894,  s.  24,  subs.  7).  Any  District  Council 
may,  wifcli  the  sanction  of  the  County  Council,  change  the  name  of  its 
district  and  thus  its  own  name. 

Mniihers. — Tlie  number  of  members  in  a  District  Council  varies  with 
the  size  and  the  population  of  the  ilistrict,  but  there  must  be  at  least 
one  member  for  every  constituent  parisli  that  has  a  population  of  not 
less  than  three  hundred.  All  the  members  are  now  elected  by  the 
parishes ;  there  are  no  longer  any  ex-officio  or  nominated  members.  A 
district  councillor  holds  office  for  a  term  of  three  years.  As  a  rule, 
one-third,  as  nearly  as  may  be,  of  the  members  of  every  council  go  out 
of  office  on  15th  April  in  each  year,  and  new  meml)ers  are  elected  to  fill 
tlieir  places ;  though  in  some  districts,  by  special  order,  the  whole  body 
retires  en  bloc,  in  every  third  year,  instead  of  one- third  portion  retiring 
eaeli  year.  Tiie  electors  are  the  parochial  electors  of  each  constituent 
parish,  or  of  each  ward,  if  the  parish  be  divided  into  wards  for  such  an 
election,  and  the  parochial  electors  are  the  persons  registered  in  that 
portion  of  the  Local  Goverimient,  or  the  Parliamentary,  Register  of 
Electors,  as  relates  to  the  parish  (56  &  57  Vict.  c.  73,  s.  2  (1)).  The 
voting  is  by  ballot,  and  is  to  be  conducted  in  accordance  with  rules 
framed  by  the  Local  Government  Board.  The  general  orders  now  in 
force  relating  to  the  election  of  urban  and  rural  district  councillors 
respectively  are  dated  January  1,  1898.  Each  elector  may  give  one 
vote  and  no  more  for  each  of  any  number  of  candidates  not  exceeding 
the  numl)er  to  be  elected. 

A  woman,  even  a  married  woman,  may  be  a  district  councillor ;  no 
property  (qualification  is  now  requisite.  No  person  is  qualified  to  be 
elected  a  member  of  an  urban  District  Council  unless  he  or  she  is  a 
parochial  elector  of  some  parish  within  the  district,  or  has  resided  in 
the  district  during  the  whole  of  the  twelve  months  preceding  the 
election  (Local  Government  Act,  1894,  s.  20).  But  a  rural  district 
councillor  is  allowed  greater  latitude  in  the  choice  of  his  residence. 
He  is  only  required  to  be  either  a  parochial  elector  of  some  parish 
within  the  union,  or  to  have  resided  in  the  unio7i  during  the  whole 
of  the  twelve  months  preceding  the  election;  although  a  imion  is 
generally  a  much  larger  area  than  a  rural  district.  This  anomaly  is 
caused  by  the  way  in  which  the  Act  is  drafted.  Sec.  24  of  the  Local 
Government  Act,  1894,  which  deals  with  rural  councillors,  should  have 
VOL.  IV.  42 
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been  made  complete  in  itself;  instead  of  that,  it  incorporates  sec.  20, 
which  deals  with  guardians  of  the  poor.  The  legislature  never  intended 
that  a  person  living  outside  a  district  should  be  a  councillor  for  that 
district.  But  the  result  is,  that  anyone  who  is  qualified  to  be  a  guardian 
for  a  union  is  also  qualified  to  l3e  elected  a  member  of  every  rural 
District  Council  comprised  in  the  area  of  that  union. 

A  person  is  disqualified  for  being  elected  or  for  being  a  member  of  a 
District  Council  if  he  is  an  infant  or  an  alien,  or  has  within  twelve  months 
before  or  since  his  election  received  union  or  parochial  relief,  or  has  within 
five  years  before  or  since  his  election  been  convicted,  either  on  indict- 
ment or  summarily,  of  any  crime,  and  sentenced  to  imprisonment  with 
hard  labour  without  the  option  of  a  fine,  or  to  any  greater  punishment, 
and  has  not  received  a  free  pardon,  or  has  within  or  during  that  time 
been  adjudged  bankrupt,  or  made  a  composition  or  arrangement  with  his 
creditors,  or  holds  any  paid  office  under  the  District  Council,  or  is  con- 
cerned in  any  bargain  or  contract  entered  into  with  the  District  Council, 
or  participates  in  the  profit  of  any  such  bargain  or  contract,  or  of  any 
work  done  under  the  authority  of  the  District  Council.  There  are, 
however,  certain  permitted  interests  in  contracts,  and  a  person  is  not 
disqualified  by  reason  of  being  interested  in  the  sale  or  lease  of  any 
lands,  or  of  any  loan  of  money  to  the  District  Council,  or  in  any 
contract  with  the  District  Council  for  the  supply  from  land  of  which 
he  is  the  owner  or  occupier  of  stone,  gravel,  or  other  materials  for 
making  or  repairing  highways  or  bridges,  or  in  the  transport  of  materials 
for  the  repair  of  roads  or  bridges  in  his  own  immediate  neighbourhood, 
or  in  any  newspaper  in  which  any  advertisement  relating  to  the  affairs 
of  the  District  Council  is  inserted,  or  in  any  contract  with  the  District 
Council  as  a  shareholder  in  any  joint-stock  company. 

If  a  person  acts  when  disqualified  he  renders  himself  liable  to  a  fine 
(see  Local  Government  Act,  1894,  s.  46).  By  the  combined  effect  of  the 
provisions  of  5  &  6  Vict.  c.  57,  s.  14,  and  Local  Government  Act,  1894, 
s.  46,  subs.  5,  no  person  can  be  a  councillor  for  any  rural  district  who  is 
engaged  as  the  paid  poor-law  officer  of  any  union  or  parish  in  England 
or  Wales,  wherever  situated.  But  in  the  case  of  an  urban  district  there 
is  no  such  disqualification,  as  an  urban  District  Council  has  nothing  to 
do  with  the  administration  of  the  poor  law.  The  paid  officer  of  one 
District  Council  may  be  elected  a  member  of  another,  though  not  of  the 
District  Council  which  employs  and  pays  him. 

If,  after  election,  a  candidate  refuses  to  serve  on  the  council,  or  if, 
after  serving  a  while,  he  resigns,  he  is  liable  to  pay  to  the  council  a  fine 
which  is  usually  fixed  at  £20.  But  such  fine  will  not  be  exacted  if  he 
was  elected  without  his  consent,  or  if  he  can  satisfy  the  Local  Govern- 
ment Board  that  he  has  good  reason  for  resigning  office,  such  as  illness 
or  necessary  absence  from  the  district.  Any  councillor  who  is  absent 
from  all  meetings  of  the  council  for  more  than  six  months  consecutively, 
except  because  of  illness  or  for  some  other  good  reason  approved  by  the 
council,  thereby  vacates  his  seat ;  and  the  council,  after  calling  upon  him 
for  an  explanation  of  his  absence,  may  proceed  to  declare  his  seat  vacant, 
with  a  view  to  the  election  of  a  successor  (Local  Government  Act,  1894, 
s.  46). 

Chairman. — The  members  elect  their  own  chairman,  who,  if  a  man, 
and  not  personally  disqualified  by  any  Act  of  Parliament,  is,  by  virtue 
of  his  office,  a  justice  of  the  peace  for  the  county  in  which  the  district  is 
situate.     If  he  has  not  already  done  so,  he  must  take  the  oaths  usually 
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taken  by  a  justice  of  the  peace  before  he  acts  m  that  capacity.  But 
if  re-elected  chairman,  he  need  not  take  the  oaths  again  (59  &  60  Vict. 
c.  22). 

Meetings  and  Procedure. — District  Councils  are  required  to  hold  an 
annual  meeting  as  soon  as  may  be  convenient  after  the  15th  April  in 
each  year,  and  other  meetings  for  the  transaction  of  business  once  at 
least  in  each  month,  and  at  such  other  times  as  may  be  necessary  for 
properly  executing  their  powers  and  duties.  Xo  business  is  to  be  trans- 
acted unless  at  least  one-third  of  the  full  number  of  members  be  present 
thereat,  but  in  no  case  is  a  larger  quorum  than  seven  members  required. 
Every  question  at  a  meeting  is  to  be  decided  by  a  majority  of  votes  of 
the  members  present  and  voting  on  the  question.  The  chairman  has  a 
casting  vote.  Minutes  are  to  be  kept  of  the  proceedings  at  meetings, 
and  they  should  contain  a  record  of  the  voting  (38  &  39  Vict.  c.  55, 
s.  199,  and  56  &  57  Vict.  c.  73,  s.  59  (1)). 

Committees  may  be  appointed,  either  wholly  or  partly  of  the 
members  of  the  District  Council,  for  the  exercise  of  powers  which  in 
the  opinion  of  the  Council  can  be  properly  exercised  by  a  committee. 
Such  a  committee  only  holds  office  till  the  next  annual  meeting,  and  its 
acts  must  be  approved  by  the  full  council.  A  District  Council  may 
delegate  certain  of  their  powers  to  a  committee,  but  not  the  power  of 
raising  a  loan  or  the  making  of  any  rate  or  contract  (56  &  57  Vict.  c. 
73,  8.  56). 

Contracts. — Every  contract  made  by  an  urban  District  Council,  if  the 
amount  exceeds  £50,  is  to  be  in  writing,  and  sealed  with  the  common 
seal.  This  requirement  is  imperative;  a  contract  of  the  value  above 
mentioned,  unless  under  the  seal  of  the  authority,  cannot  be  enforced 
(Hunt  V.  Wimbledon  Local  Board,  1878,  4  C.  P.  D.  48;  Young  v. 
Leamington  (Mayor,  etc.,  of),  1883,  8  App.  Cas.  517).  This  and  other 
provisions  relating  to  the  contracts  of  urban  District  Councils  are  to 
be  found  in  sec.  174  of  the  Public  Health  Act,  1875. 

The  contracts  of  a  rural  District  Council  are  regulated  by  the 
ordinary  law  relating  to  corporate  bodies.  See  sec.  173,  and  Church  V. 
Imperial  Gas  Light  Co.,  1838,  6  Ad.  &  E.  846  ;  45  R.  R.  638 ;  Lawford  v. 
BillericaTj  Rural  District  Cmcndl,  [1903]  1  K.  B.  772. 

Officers. — Urban  District  Councils  are  from  time  to  time  to  appoint 
a  medical  officer  of  health,  surveyor,  inspector  of  nuisances,  clerk,  and 
a  treasurer,  and  such  other  officers  and  servants  as  may  be  necessary. 
The  urban  District  Council  may  make  regulations  with  respect  to  their 
duties,  and  may  pay  them  such  reasonable  salaries,  wages,  and  allowances 
as  they  think  proper  (s.  189). 

Rural  District  Councils  are  similarly  required  to  appoint  medical 
officers  of  health  and  inspectors  of  nuisances,  with  other  necessary 
officers  and  servants.  The  clerk  and  treasurer  of  the  union  are 
usually  the  clerk  and  treasurer  of  the  rural  District  Council. 

Sanitary  Powers. — An  urban  District  Council  has  all  the  powers  of 
an  urban  sanitary  authority  (formerly  known  as  a  Local  Board  of  Health), 
under  the  Public  Health  Act,  1875,  and  other  statutes ;  a  rural  District 
Council  has  all  the  powers  of  a  rural  sanitary  authority  under  the  said 
statutes. 

The  sewers  of  every  district  vest  in  the  District  Council.  That  body 
may  purchase  and  construct  new  sewers.  It  may  provide  a  map  of  its 
sewerage  system.  It  must  keep  its  sewers  so  cleansed  and  ventilated  as 
not  to  be  a  nuisance.     It  has  power  to  make  the  owner  of  houses  drain 
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into  its  sewers  if  the  house  be  within  100  feet  of  the  sewer  and  has  no 
efficient  drainage.  No  new  house  may  be  built  in  the  district  without 
being  properly  drained.  District  Councils  may  provide  works  for  the 
disposal  of  sewage,  so  as  not  to  be  a  nuisance.  They  may  themselves 
undertake  or  contract  for  the  scavenging  and  cleansing  of  the  houses 
and  streets  in  their  district.  If  in  any  house  there  has  been  infectious 
disease,  or  if  any  dwelling  is  in  a  filthy  condition,  the  District  Council 
may,  on  the  certificate  of  their  medical  officer,  require  it  to  be  cleansed 
and  purified.  It  is  the  duty  of  every  householder  to  keep  his  house  and 
premises  wholesome  and  clean,  and  the  duty  of  the  District  Council  to 
see  that  he  does  so.  Where  a  district  is  not  already  supplied  with  water 
by  some  water  company  with  statutory  powers,  the  District  Council  may 
undertake  the  water  supply.  It  has  power  concurrently  with  the  County 
Council  to  enforce  the  provisions  of  the  Eivers  Pollution  Prevention  Acts, 
and  it  is  itself  forbidden  to  pollute  any  natural  stream  with  sewage. 
Every  District  Council  has  ample  powers  for  the  regulation  of  cellar- 
dwellings  and  common  lodging-houses,  and  the  Local  Government  Board 
may,  under  certain  conditions,  empower  a  District  Council  to  make  by-laws 
regulating  houses  let  in  lodgings,  although  not  common  lodging-houses. 

It  is  the  body  entrusted  with  the  execution  of  the  provisions  of 
the  Acts  relating  to  the  Housing  of  the  Working  Classes.  The  juris- 
diction of  the  District  Council  to  deal  with  and  prevent  nuisances  is 
extensive.  It  further  has  power  to  prevent  offensive  or  noxious  trades, 
such  as  soap-boiling  or  tallow-melting,  being  established  without  its  con- 
sent, and  to  regulate  them  when  allowed.  The  powers  and  duties  of 
District  Councils  in  matters  afifecting  the  public  health  are  very  varied 
and  far-reaching,  and  relate  to  the  sale  of  food  and  drugs,  the  prevention 
of  infectious  disease,  the  provision  of  isolation  hospitals,  and  many  other 
matters. 

A  rural  District  Council  has,  speaking  broadly,  much  the  same 
powers  as  an  urban  District  Council  in  respect  of  sewerage  and  drainage 
and  the  inspection  and  abatement  of  nuisances.  It  has  large  powers  as 
regards  water  supply.  See  also  the  District  Councils  (Water  Supply 
Facilities)  Act,  1897.  But  in  other  matters  its  normal  powers  are  much 
less  extensive  than  those  of  an  urban  District  Council.  The  Local 
Government  Board,  however,  may  confer  on  a  rural  District  Council 
all  or  any  of  the  powers  and  duties  of  an  urban  authority  upon  the 
application  of  a  rural  District  Council  or  of  the  ratepayers  representing 
one-tenth  in  value  of  the  rateable  property  of  the  district  (see  38  &  39 
Vict.  c.  55,  s.  276,  and  56  &  57  Vict.  c.  73,  s.  25  (2)). 

The  Public  Health  Acts  Amendment  Act,  1890,'  53  &  54  Vict.  c.  59, 
is  divided  into  five  parts.  Part  I.  extends  to  all  England,  Wales,  and 
Ireland,  exclusive  of  the  administrative  county  of  London;  Parts  II., 
III.,  IV.,  and  V.  may  be  adopted  by  any  urban  District  Council  under 
the  provisions  of  the  Act ;  but  a  rural  District  Council  may  only  adopt 
Part  III.,  and  that  so  far  only  as  it  is  declared  by  the  Act  to  be  applic- 
able to  such  an  authority  (but  see  ss.  5  and  50).  Any  District  Council 
may  adopt  the  Infectious  Disease  Prevention  Act,  1890,  53  &  54  Vict. 
c.  34.  District  Councils  are  also  the  authorities  whose  duty  it  is,  inider 
the  Factory  and  Workshop  Act,  1901,  1  Edw.  vii.  c.  22,  to  supervise 
retail  bakehouses  (see  Bakehouse,  Vol.  I.  p.  691).  The  council  of  any 
district  abutting  on  a  canal  has  also  duties  to  perform,  as  to  the  registra- 
tion and  inspection  of  canal  boats,  under  the  Canal  Boats  Acts,  1877 
and  1884  (see  Canal,  Vol.  11.  p.  532). 
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Highways. — Every  District  Council,  whether  urban  or  rural,  has  all 
the  powers,  duties,  and  liabilities  of  a  surveyor  of  highways  appointed 
by  the  vestry  under  the  Highway  Act,  1835,  and  of  the  vestry  itself 
under  that  Act  or  any  Act  amending  the  same  (Public  Health  Act,  1875, 
8.  144 ;  Local  Government  Act,  1894.  s.  25,  subs.  (1)),  The  rural  Dis- 
trict Council  of  any  district  in  wliich  there  formerly  existed  a  Highway 
Board  under  the  Highway  Acts,  1862  and  1864,  has  also  the  powers 
and  duties  and  liabilities  of  such  a  board ;  whether  other  District 
Councils  have  all  the  powers,  duties,  and  lial)ilities  of  such  a  board 
seems  doubtful.  All  Highway  Boards  have  ceased  to  exist  (Local 
Government  Act,  1894,  s.  25,  subs.  (1)).  All  main  roads  are  vested  in 
the  County  Council,  except  such  as  an  urban  District  Council  may  elect 
to  retain  under  its  own  control  (Local  Government  Act,  1888,  s.  11 ;  and 
see  sees.  145-148  of  the  Public  Health  Act,  1875 ;  sec.  3  of  the  Highways 
Act,  1891,  54  &  55  Vict.  c.  63 ;  and  Highways).  All  highways  repair- 
able by  the  inhabitants  at  large  (other  than  main  roads)  are  vested  in 
the  District  Council.  An  urban  District  Council  may  require  streets 
not  so  repairable  to  be  sewered,  levelled,  paved,  metalled,  flagged, 
channelled,  and  made  good  and  lighted  at  the  expense  of  the  owners 
of  property  abutting  upon  the  street,  under  sec.  150  of  the  Public 
Health  Act,  1875,  or,  where  it  has  been  adopted,  the  Private  Street 
"Works  Act,  1892,  and  may  take  over  the  same  as  highways  repairable 
by  them.  A  rural  District  Council  may  exercise  these  powers  only  in 
pursuance  of  an  order  of  the  Local  Government  Board. 

It  is  the  duty  of  every  District  Council  to  protect  all  public  rights 
of  way,  and  to  prevent,  as  far  as  possible,  the  stopping  or  obstruction  of 
any  such  right  of  way,  whether  within  its  district  or  in  an  adjoining 
district  in  the  same  county,  whenever  such  stoppage  or  obstruction 
would,  in  its  opinion,  be  prejudicial  to  the  interests  of  its  district ;  it 
is  also  the  duty  of  every  District  Council  to  prevent  any  unlawful 
encroachment  on  any  roadside  waste  within  its  district  (Local  Govern- 
ment Act,  1894,  s.  26,  subs.  (1)). 

By-laws. — A  District  Council  is  empowered  to  make  by-laws  for  the 
purpose  of  carrying  out  the  provisions  of  the  Public  Health  Acts,  Such 
by-laws  may  impose  a  penalty  not  exceeding  £5  for  each  offence.  In 
the  case  of  continuing  offences  there  is  power  to  impose  further  penalties 
not  exceeding  40s.  a  day.  All  by-laws  must  be  made  under  the  seal  of 
the  District  (Jouncil,  and  be  advertised  and  published  in  the  prescribed 
manner.  They  must  also,  before  coming  into  force,  be  submitted  to  the 
Local  Government  Board  for  its  approval,  when  they  may  be  either 
confirmed,  amended,  or  disallowed.  If  confirmed,  they  bind  all  persons 
who  come  within  the  district.  By-laws  so  made  may  relate  to  new 
streets,  new  buildings,  and  other  matters.  See  sees.  157  and  184  of  the 
Public  Health  Act,  1875,  and  sec.  23  of  the  Public  Health  Acts  Amend- 
ment Act,  1890 ;  and  By-laws,  Vol.  II.  p.  495. 

Education. — In  an  urban  district  where  the  population  exceeds 
20,000  the  District  Council  is  the  local  education  authority  for  the 
ilistrict  for  the  purposes  of  elementary  education,  under  the  Education 
Act,  1902,  by  which  statute  School  Boards  and  School  Attendance 
Committees  were  abolished.     See  Education. 

General  Poioers. — Any  District  Council  may,  with  the  consent  of  the 
County  Council  for  the  county  within  which  any  common  land  is  situate, 
aid  persons  in  maintaining  rights  of  common  where,  in  the  opinion  of 
the  council,  the  extinction  of  such  rights  would  be  prejudicial  to  the 
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inhabitants  of  the  district.  It  may  also,  with  the  hke  consent,  exercise 
in  relation  to  any  common  within  its  district  all  such  powers  as  may, 
imder  sec.  8  of  the  Commons  Act,  1876,  39  &  40  Vict.  c.  56,  be  exercised 
by  an  urban  sanitary  authority  in  relation  to  any  common  referred  to 
in  that  section.  Notice  must  be  served  upon  the  District  Council  of 
any  application  to  the  Board  of  Agriculture  in  relation  to  any  common 
within  its  district  (Local  Government  Act,  1894,  s.  26,  subs.  (2); 
Commons  Act,  1899 ;  and  see  Boakd  of  Agricultuee  and  Fisheries, 
Vol.  II.  p.  308). 

The  powers,  duties,  and  liabilities  of  justices  out  of  session  in  relation 
to— 

(a)  the  licensing  of  gang-masters ; 

(b)  the  grant  of  pawnbrokers'  certificates ; 

(c)  the  licensing  of  dealers  in  game ; 

(d)  the  grant  of  licences  for  passage  brokers  and  emigrant  runners ; 

(e)  the  abolition  of  fairs  and  alteration  of  days  for  holding  fairs ; 
(/)  the  execution  as  the  local  authority  of   the  Acts  relating  to 

petroleum  and  the  protection  of  infant  life; 
when  arising  within  a  county  district ;  and  also  the  powers,  duties,  and 
liabilities  of  Quarter  Sessions  in  relation  to  the  licensing  of  knackers' 
yards  within  a  county  district,  are  by  sub-sees.  1  and  2  of  sec.  27  of  the 
Local  Government  Act,  1894,  transferred  to  the  District  Council  of  the 
district.  A  rural  District  Council  may  enter  into  a  contract  with  the 
Postmaster-General,  indemnifying  him  against  any  loss  occasioned  by 
his  providing  extra  postal  facilities  for  the  district  (54  &  55  Vict.  c.  46, 
s.  8).  An  urban  District  Council  may  adopt  the  Museums  and  Gym- 
nasiums Act,  1891,  and  also  the  Public  Libraries  Acts,  1892  to  1904.  An 
urban  District  Council  may  also  apply  for,  and  obtain  from  the  Local 
Government  Board,  all  or  any  of  the  special  powers,  duties,  and  liabilities 
of  a  Parish  Council  (Local  Government  Act,  1894,  s.  33 ;  and  see  Parish 
Council).  A  District  Council  may  Ijecome  a  local  authority  for  the 
purposes  of  the  Small  Dwellings  Acquisition  Act,  1899,  and  as  such  may 
make  advances  to  residents  in  houses  not  exceeding  £400  in  value  for 
the  purchase  of  such  houses,  and  may  borrow  money  for  the  purpose. 
An  urban  District  Council  may  be  a  local  authority  under  the  Shop 
Hours  Act,  1904,  and  may  be  required  to  act  as  a  Distress  Committee, 
under  the  Unemployed  Workmen  Act,  1905.  District  Councils  are 
local  authorities  for  the  purposes  of  the  Open  Spaces  Act,  1906,  and 
may  acquire  and  maintain  open  spaces  under  its  provisions.  As  to  the 
powers  of  a  District  Council  to  acquire  land  for  allotments,  see  Allot- 
ments, Vol.  I.  p.  312. 

An  urban  District  Council  cannot  apply  the  district  rate  towards 
payment  of  the  expenses  of  opposing  a  local  bill  not  affecting  its  own 
duties,  rights,  or  privileges,  without  first  obtaining  the  consent  of  the 
ratepayers,  under  sec.  4  of  the  Borough  Funds  Act,  1872  (A.-G.  v, 
Bickmansworth  U.  D.  C,  1902,  86  L.  T.  521). 

Finance. — The  exercise  of  the  above-mentioned  powers  involves  a 
large  expenditure.  All  expenses  incurred  or  payable  by  an  urban 
District  Council  in  the  execution  of  the  Public  Health  Acts  and  not 
otherwise  provided  for,  must  be  defrayed  out  of  the  district  fund  and 
general  district  rate,  subject  to  certain  exceptions  (see  sec.  207,  38  &  39 
Vict.  c.  55,  and  sec.  28,  56  &  57  Vict.  c.  73).  Each  urban  District 
Council  has  a  "  district  fund,"  and  its  treasurer  must  keep  a  "  separate 
district  fund  account."     Whenever  this  fund  is  insufficient  to  meet  all 
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expenses  properly  chargeable  upon  it,  the  urban  District  Council,  by 
writing  under  its  common  seal,  may  make  and  levy  a  "general 
district"  rate.  Water  rates,  highway  rates,  and  private  improvement 
rates  may  also  be  levied.  The  money  required  by  an  urban  District 
Council  as  the  Local  Education  Authority  is  raised  by  means  of  precepts 
addressed  to  the  overseers  of  the  poor  of  the  parishes  in  the  district. 
The  expenses  incurred  by  a  rural  District  Council  are  either  (a)  "  general 
expenses,"  such  as  the  expenses  of  its  establishment  and  officers,  high- 
way expenses,  etc.,  all  of  which  are  chargeable  to  the  whole  of  the 
parishes  in  the  rural  district ;  or  (b)  "  special  expenses,"  such  as  expenses 
relating  to  sewerage  and  water-supply  works,  which  are  declared  by  the 
Local  Government  Board  to  be  a  separate  charge  upon  part  only  of  the 
rural  district.  Such  part  may  be  either  a  special  drainage  district  or 
a  contributory  place ;  the  latter  may  be  part  of  a  parish.  The  money 
required  for  both  "  general "  and  "  special "  expenses  is  raised  by  means 
of  precepts  issued  to  the  overseers  of  the  parishes  liable  to  contribute 
to  them  respectively.  The  overseers  raise  the  necessary  funds  by  means 
of  poor-rates  in  their  respective  parishes.  District  Councils  possess 
extensive  borrowing  powers.     See  Borrowing  Powers,  Vol.  II.  p.  364. 

District  Parish. — This  phrase  was  brought  into  existence 
by  the  Church  Building  Acts,  under  which  (see  Ecclesiastical  Com- 
missioners) overgrown  parishes  may  be  divided  for  ecclesiastical 
purposes,  and  provision  made  for  the  religious  needs  of  their  numerous 
inhabitants.  These  Acts  provide  for  doing  this  in  different  ways :  (1)  by 
dividing  a  parish  into  two  or  more  distinct  parishes ;  (2)  by  dividing  it 
into  district  ^^amAes,  which  for  some  purposes  remain  parts  of  the 
original  parish,  though  for  others  they  are  separate  entities;  (3)  by 
division  into  district  chapelries;  (4)  by  the  creation  of  consolidated 
chapelries  out  of  portions  of  two  or  more  different  parishes;  and  (5) 
by  the  erection  and  endowment  of  chapels  without  districts. 

The  Acts  in  question  are  numerous.  The  Short  Titles  Act,  1896, 
59  &  60  Vict.  c.  14,  gives  a  pretty  complete  list  of  them  under  the 
headings  "Church  Building  Acts,  1818  to  1884,"  and  "New  Parishes 
Acts,  1843  to  1884." 

District  parishes  may  be  created  by  Order  in  Council,  on  the  repre- 
sentation of  the  Churcli  Building  (now  Ecclesiastical)  Commissioners, 
and  with  the  consent  of  the  bishop  of  the  diocese  under  an  Act  passed 
in  the  year  1818  (58  Geo.  iii.  c.  45,  s.  21).  The  churches  of  such 
districts  are  district  parish  churches  for  all  purposes  of  ecclesiastical 
worship  and  performance  of  ecclesiastical  duties  (ibid.,  s.  24).  These 
clmrches  are  perpetual  curacies  (ibid.,  s.  25).  The  formation  of  a  district 
parish  does  not  affect  the  endowments  of  the  old  parish.  They  continue 
to  belong  to  its  incumbent  as  if  the  parish  had  not  been  divided  (s.  30). 
The  inhabitants  retain  their  right  of  burial  in  the  churchyard  of  the  old 
parisli,  until  a  burial  ground  is  provided  for  the  district  parish  (7  &  8 
Geo.  IV.  c.  72,  s.  2). 

Marriages,  christenings,  churchings,  and  burials  are  to  be  performed 
in  district  parish  churches  as  if  they  were  old  parish  churches ;  but  the 
fees  for  such  ceremonies  are  payable  to  the  district  parisli  clergy  only 
after  the  death  or  removal  of  the  incumbent  of  the  mother  church  at 
the  time  the  alteration  was  made  (Act  of  1818,  ss.  27-29 ;  and  see  also 
Hdgdl  V.  Burnaby,  1853,  8  Ex.  Rep.  788).  The  commissioners  have 
power  to  ascertain  the  loss  suffered  by  an  incumbent  by  way  of  diminu- 
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tion  in  fees,  offerings  (voluntary  and  otherwise),  etc.,  by  reason  of  the 
division  of  a  parish,  and  may  make  compensation  therefor  (Act  of 
1818,  s.  32). 

District  chapelries  may  be  converted  into  separate  or  district 
parishes  where  suitable  residences  and  maintenance  can  be  obtained  for 
incumbents,  and  fees  transferred  to  them  are  compensated  for  (3  Geo.  iv. 
c.  72,  s.  16). 

District  parishes  may  also  be  founded  with  consent  of  the  bishop 
and  of  the  patron  and  incumbent  of  the  old  parish,  where  additional 
churches  or  chapels  have  already  been  built  and  endowed  by  individuals 
(5  Geo.  IV.  c.  103,  ss.  16,  17 ;  1  &  2  Will.  iv.  c.  38,  ss.  10,  11).  So,  also, 
where  the  income  of  a  church  has  been  augmented  by  Queen  Anne's 
Bounty,  the  district  may  be  created  a  district  parish,  subject  to  the 
consent  of  the  bishop,  the  patron,  and  the  incumbent  of  the  parish 
(1  &  2  Vict.  c.  107,  s.  10). 

A  chapelry  may  form  part  of  a  parish  though  the  inhabitants  of  the 
former  have  never  been  assessed  for  church  rates  or  repairs,  or  taken 
any  part  in  the  election  of  the  parish  churchwardens,  and  this  even 
though  the  size  of  the  parish  has  compelled  the  appointment  by  the 
chapelry  of  separate  overseers  and  the  levying  of  separate  poor-rates, 
under  the  Poor  Relief  Act,  1662.  If  the  vicar  of  the  parish  receives 
the  vicarial  tithe  of  the  chapelry,  and  its  residents  are  in  the  habit  of 
resorting  to  the  parish  church  to  be  married,  these  facts  are  almost 
conclusive  evidence  that  the  chapelry  is  part  of  the  parish  {In  re  Sand- 
hach  School  and  Almshouse  Foundation  ;  A.-G.  v.  JEarl  of  Crewe,  [1901] 
2  Ch.  317). 

[^Authonties. — See  further  Phillimore,  Eccl.  Laiv,  1895,  2nd  ed..  Part 
ix.  ch.  6 ;  Cripps,  Laiv  of  Church  and  Clergy,  6th  ed.,  1886,  bk.  iii.  c.  1.] 
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1.  Establishment  and  Geographical  Boundaries. — Power  was  given  by 
sec.  60  of  the  Judicature  Act,  1873,  to  establish  by  Orders  in  Council 
district  registries  in  which  actions  in  the  High  Court  could  be  brought 
and  carried  on.  This  section  was  amended  by  sec.  13  of  the  Judicature 
Act,  1875,  by  allowing  the  appointment,  where  requisite,  of  two 
registrars  for  one  registry. 

Between  1875  and  1897  the  total  number  of  district  registries  thus 
created  was  eighty-three,  and  since  1897  four  more  have  been  created. 
As  a  rule  these  registries  are  made  coterminous  with  the  county  court 
district  of  the  town  in  which  they  are  established,  and  the  district 
registrar  is  usually  also  the  county  court  registrar. 

There  are  at  present  eighty  district  registries,  each  of  which  is 
coterminous  with  the  county  court  district  of  the  town  in  which  it  is 
situated.  There  are  three  others,  each  of  which  embraces  and  is  co- 
terminous with  two  county  court  districts,  namely,  Cardiff,  which 
includes  the  county  court  districts  of  Cardiff  and  Barry ;  Stockton-on- 
Tees,  which  includes  the  county  court  districts  of  Stockton-on-Tees  and 
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Middlesborough ;  and  Whitehaven,  which  inchides  the  county  court 
<listricts  of  Whitehaven  and  ]\Iillom.  In  addition  to  these  there  are 
live,  the  limits  of  which  are  fixed  independently  of  the  boundaries  of 
county  court  districts,  namely,  Barrow-in-Furness,  Blackburn,  Liverpool, 
Manchester,  and  Preston.  These  are  coterminous,  each  with  the 
Hundred,  or  a  geographical  portion  of  the  Hundred,  which  contains  the 
town,  with  the  addition  of  some  parishes  named. 

As  practice  and  procedure  in  district  registry  actions  is  materially 
affected  by  the  geographical  limits  of  the  registry  in  which  the  action 
is  commenced  (see  (4)  infra),  it  is  desirable  to  convey  some  idea  of  the 
scattered  and  detached  positions  of  these  districts.  By  far  the  greater 
}»art  of  England  and  Wales  lies  outside  the  limits  of  any  district  registry. 
'i'here  are  in  England  and  Wales  564  county  court  districts,  and 
eighty-six  only  of  these  cover  the  same  area  as  eighty- three  out  of  the 
total  of  eighty-eight  district  registries  of  the  high  court,  the  remaining 
live,  to  complete  the  total,  being  those  named  above  as  not  being  co- 
terminous with  any  county  court  districts.  It  is  therefore  apparent, 
as,  indeed,  a  map  showing  the  district  registries  discloses  at  a  glance, 
that  about  five-sixths  of  England  and  Wales  is  not  included  within  the 
geographical  limits  of  any  district  registry. 

2.  Jurisdiction  of  Di^rid  Begistrar. — In  all  actions  and  matters 
proceeding  in  a  district  registry  the  registrar  has  the  same  jurisdiction 
as  a  judge  at  chambers,  except  such  as  by  the  rules  a  master  is  pre- 
cluded from  exercising  (Order  35,  r.  6).  This  applies  to  actions  in  the 
Chancery  Division  as  well  as  in  the  King's  Bench  Division,  with  the 
exception  that  it  does  not  enable  a  district  registrar,  other  than  those 
at  Liverpool  and  Manchester,  to  issue  and  deal  with  originating 
summonses  or  petitions.  At  first  sight  the  above  rule  appears 
wide  enough  to  include  originating  summonses  as  within  the  scope  of 
all  district  registries,  but  no  machinery  was  provided  for  the  ordinary 
chamber  business,  and  it  is  clear  that  the  rule  was  not  so  intended,  for 
in  May  1887  a  rule  was  issued  giving  the  district  registrars  of  Liverpool 
and  Manchester  alone  special  authority  to  issue  originating  summonses 
(q.v.)  and  answer  petitions  (q.v.)  presented  in  their  respective  registries. 
This  rule  contained  no  provision  for  its  citation  in  relation  to  the  rules 
of  the  Supreme  Court,  but  it  is  printed  in  the  Annual  Practice  immedi- 
ately after  Order  35,  r.  6a,  which  appears  to  be  its  proper  place.  A 
district  registrar  of  Liverpool  or  Manchester  may  also  act  as  taxing-master 
in  actions  and  matters  proceeding  before  him  (Order  35,  r.  6a),  as 
also  may  otlier  district  registrars  in  all  cases  where  judgment  is  entered 
in  the  registry  (Order  35,  r.  4).  But  no  registrar  is  authorised  to 
make  an  order  on  petition  of  course  for  taxation  of  a  solicitor's  bill  of 
costs,  though  a  district  registrar  of  Liverpool  or  Manchester  may 
apparently  make  orders  of  course  in  matters  properly  pending  before 
him  {Re  Porrctt,  [1891]  2  Ch.  433).  But  he  is  not  authorised  to  make 
an  order  for  payment  of  money  out  of  Court  for  an  amount  exceeding 
£50,  and  no  registrar  who  is  a  practising  solicitor  can  tax  costs  (Order 
35,  r.  6a). 

The  taxation  of  costs  of  an  order  by  the  Court  of  Appeal  in  a 
district  registry  action  is  made  in  London,  except  in  Liverpool  and 
Manchester  cases,  where  it  is  made  in  the  registry,  unless  otherwise 
ordered.  See  directions  of  the  Court  of  Appeal  printed  in  the  Annual 
Practice  after  Order  35,  r.  6a. 

In  all  district  registries  the  registrar  is  bound  to  hear  and  dispose 
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of  all  applications  in  actions  proceeding  in  his  registry  in  all  respects 
as  a  master,  including  the  assignment  of  Chancery  actions  to  a  judge 
by  ballot  (see  Assignment  of  Action);  the  entry  of  appearance  (q.v.) 
and  of  judgment  by  default,  or  pursuant  to  order ;  the  filing  of  docu- 
ments in  default  under  Order  19,  r.  10,  and  Order  67,  r.  4;  the  hearing 
of  applications  for  summary  judgment  under  Order  14  (see  Summary 
Judgment);  or  under  Order  16,  rr.  50,  51,  against  third  parties  (see 
Parties)  ;  or  for  leave  to  issue  or  renew  writs  of  execution,  and  to  issue 
.  writs  of  execution  (q.v.) ;  or  for  examination  of  judgment  debtors  under 
Order  42,  r.  32 ;  or  for  garnishee  orders  (see  Execution)  ;  or  charging 
orders  nisi  (ibid.);  or  interpleader  orders  (see  Interpleader;  and  see 
Order  35,  rr.  2-6).  The  registrar  has  also  to  give  all  directions  under 
Order  30  (see  Directions,  Summons  for)  ;  and  to  dispose  of  applications 
to  stay  or  dismiss ;  and  to  fix  the  place  of  trial ;  and  enter  the  action 
for  trial. 

In  the  Chancery  Division,  however,  when  an  action  is  entered  in 
the  registry  for  trial  before  the  judge  in  London  to  whom  the  action 
is  assigned,  the  district  registrar  transmits  the  papers  to  the'  senior 
Chancery  registrar  in  London,  and  the  judgment  is  entered  in  London. 
Execution,  however,  is  entered  in  the  registry.  Accounts  and  inquiries 
under  the  judgment  are  taken  in  London  unless  otherwise  ordered,  and 
the  summons  to  proceed  should  be  issued  in  London,  at  the  chambers  in 
which  the  accounts  will  be  taken.  In  such  cases  masters'  certificates, 
taxing-masters'  certificates,  and  other  documents  required  to  be  used  in 
London  before  the  judge  in  chambers,  or  before  any  master  or  referee, 
may  be  filed  in  the  Central  Ofiice,  and  a  copy  left  for  transmission  to  the 
district  registry  (Order  35,  r.  21),  or  they  may  be  filed  in  the  registry. 
A  district  registrar  has  no  authority  to  take  accounts  or  answer 
inquiries  unless  the  judgment  expressly  directs  him  so  to  do  (In  re 
Smith;  Hutchinson  v.  Ward,  1877,  6  Ch.  D.  692).  Such  a  direction 
may  be  given  in  an  action  for  administration  (Macdonald  v.  Foster,  1877, 
6  Ch.  D.  193) ;  and  in  an  action  for  partition  (Syhes  v.  Schofield,  1880, 
14  Ch.  D.  629) ;  and  on  a  judgment  directing  class  inquiries  under  a 
will  (In  re  Judkins,  1880,  W.  N.  198),  and  in  any  other  matter  in  which 
the  judge  may  so  direct. 

In  dealing  with  applications  under  sec.  39  of  the  Conveyancing  Act, 
1881,  to  dispense  with  restraint  on  anticipation  in  cases  of  married 
women  seeking  to  deal  with  their  property,  the  subject  of  a  trust,  the 
district  registrar  is  not  empowered  to  make  any  order.  He  should 
ascertain  that  the  evidence  is  complete,  and  forward  the  papers  to  the 
judge,  who  will  deal  with  the  matter.  In  Chancery  actions  applications 
in  the  registry  for  substituted  service,  and  for  service  out  of  the  juris- 
diction, are  dealt  with  in  the  same  way.  In  King's  Bench  actions 
applications  for  service  out  of  the  jurisdiction  are  made  to  the  judge 
in  Chambers  in  London. 

3.  Appeal  to  the  Judge  in  London. — In  King's  Bench  actions 
proceeding  in  a  district  registry  an  appeal  lies  from  every  order,  finding, 
or  decision  of  the  registrar  to  the  judge  in  chambers  in  London,  not- 
withstanding that  the  order  or  decision  was  in  respect  of  a  proceeding  or 
matter  as  to  which  the  district  registrar  had  jurisdiction  only  by  consent. 
The  appeal  is  brought  either  by  the  registrar's  indorsement  on  the 
summons  at  the  request  of  any  party,  or  by  notice  to  the  other  side  to 
attend  before  the  judge  in  chambers  in  London.  The  notice  must  be 
for  a  day  within  seven  days  after  the  party  complaining  has  notice  of 
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the  order,  finding,  or  decision,  or  such  further  time  as  may  be  allowed 
by  the  judge  or  registrar.  It  must  be  served  at  least  two  clear  days 
before  the  hearing  (Order  35,  r.  9,  as  amended  by  E.  S.  C,  July  1905), 
and  must  be  entered  for  insertion  in  the  judge's  list  at  the  Summons 
and  Order  Department,  Central  Office,  Eoyal  Courts  of  Justice,  London 
(no  fee),  not  later  than  two  days  before  the  day  named  in  the  notice  for 
the  hearing.  The  day  of  hearing  may  be  later  than  the  day  named,  as 
tlie  actual  hearing  will  depend  on  the  state  of  the  list.  If  the  judge  is 
not  sitting,  or  the  state  of  the  list  delays  the  hearing,  no  order  for 
extension  of  time  is  necessary.  It  is  not  necessary  to  draw  up  the 
order  appealed  from.  It  is  sufficient  if  the  notice  of  appeal  is  signed  by 
the  country  solicitor.  The  district  registrar  is  bound  to  forward  forth- 
with to  the  Chief  Clerk,  Summons  and  Order  Department,  addressed  as 
above,  all  papers  necessary  for  the  appeal.  The  papers  will  be  returned 
wlien  the  appeal  has  been  heard. 

In  the  Chancery  Division  the  appeal  is  to  the  judge  to  whom  the 
action  is  assigned  (see  Assignment  of  Action,  etc.).  The  district 
registrar  forwards  all  papers  necessary  for  the  appeal  addressed  "  The 
Master,   Chambers    of    Mr.    Justice  ,  Eoyal   Courts   of  Justice, 

London."  The  district  registrar  should  draw  a  note  of  the  point  to  be 
decided  for  use  of  the  judge,  and  forward  it  with  the  papers.  On  receipt 
of  the  papers  the  master  places  the  appeal  in  the  judge's  chamber  list. 
Tlie  judge's  order  on  the  appeal  is  drawn  up  in  London,  either  at  chambers 
or  by  one  of  the  Chancery  registrars. 

4.  Procedure  in  District  Registi-y  Actions. — The  general  rules  as  to 
procedure  apply  to  district  registry  actions,  but  there  are  a  few  special 
distinctions  which  apply  to  such  actions  dependent  upon  the  geographical 
boundaries  of  the  registries  (see  1,  sup-a).  In  any  action  other  than 
a  probate  action  the  plaintiff,  wherever  resident,  may  issue  a  writ  of 
summons  out  of  any  district  registry  (Order  5,  r.  1).  An  action  may  be 
brought  in  the  registry  against  a  defendant  wherever  resident.  If  the 
defendant  resides  or  carries  on  business  in  the  registry,  the  plaintiff 
is  only  required  to  give  on  his  writ  an  address  for  service  within  the 
district,  but  if  the  defendant  does  not  reside  within  the  district,  the 
plaintiff  must  also  give  on  his  writ  an  address  for  service  in  London, 
within  three  miles  from  the  Eoyal  Courts  of  Justice  (Order  4,  r.  3). 

If  the  defendant  resides  or  carries  on  business  within  the  district 
of  the  registry  at  which  the  writ  was  issued,  he  is  bound  to  enter  his 
appearance  at  sucli  district  registry  (Order  12,  r.  4).  If  he  neither 
resides  nor  carries  on  business  within  tbe  district,  he  may  enter  his 
appearance  either  in  London  (Central  Office)  or  at  tlie  district  registry 
(Order  12,  r.  5).  If  he  appears  in  London  he  must  on  the  same  day 
send  notice  of  his  appearance  to  the  plaintiffs  solicitor  (or  to  the  plaintiff 
if  lie  sues  in  person)  at  the  address  for  service  within  the  district. 
Notice  of  appearance  in  London  sent  to  the  London  address  for 
service  is  bad,  and  judgment  in  default  entered  in  the  registry  in 
consequence  of  the  non-receipt  of  notice  at  the  country  address  for 
service  will  not  be  set  aside  {Smith  v.  Dobbin,  1878,  3  Ex.  D.  338).  In 
order  to  guard  against  judgment  in  default  being  entered  in  the  registry 
where  a  defendant  appears  in  London,  the  rules  provide  that,  where  the 
defendant  has  the  option  of  appearing  either  in  London  or  at  the 
district  registry,  judgment  in  default  of  appearance  shall  not  be  entered 
in  the  registry  until  after  such  time  as  a  letter  posted  in  London  in  thue 
for  delivery  on  the  following  morning  ought  in  due  course  of  post  to 
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have  reached  the  plaintiff  or  his  solicitor  at  the  address  for  service 
within  the  district  (Order  13,  r.  11).  An  additional  safeguard  has  now- 
been  provided  by  the  transmission  to  the  district  registrar  of  a  copy  of 
the  appearance,  which  is  sent  officially  by  the  appearance  department  in 
London. 

Tlie  appearance  in  London  of  any  defendant  to  a  district  registry 
action  removes  the  action  to  London  (Order  12,  r.  4),  and  the  district 
registrar  is  bound,  immediately  on  receipt  of  the  official  copy  of  the 
appearance,  to  transmit  all  the  papers  in  the  action  to  the  Central 
Office. 

Though  somewhat  complicated,  the  practice  stated  above  is  clear  so 
long  as  there  is  only  one  defendant,  which  is  the  only  contingency  pro- 
vided for  by  the  rules.  The  official  practice  has,  however,  required 
adjustment  to  meet  the  common  occurrence  of  actions  against  several 
defendants,  some  of  whom  reside  within  the  district  and  some  elsewhere. 
Order  12,  r.  7,  provides  that  where  one  of  several  defendants  appears  in 
London  the  action  shall  proceed  in  London,  but  it  does  not  state  where 
the  other  defendants  are  to  appear  if,  as  commonly  happens,  their 
several  times  for  appearance  expire  sul:)sequently  to  the  appearance 
entered  by  their  co-defendant  in  London.  The  practice  in  such  cases 
may  be  shortly  stated  as  follows : — Where  there  are  several  defendants 
to  a  writ  issued  out  of  a  district  registry,  and  one  of  them  appears  in 
London,  the  district  registrar  is  bound  to  transmit  all  the  papers  in  the 
action  to  London.  He  cannot  thereafter  enter  judgment  in  default 
against  any  other  defendant  who  has  not  appeared  in  the  registry,  but 
he  should  not  refuse  the  appearance  of  any  defendant  served  with  the 
writ  which  cites  him  to  appear  at  the  district  registry.  The  proper 
course  for  him  is  to  accept  such  appearance  and  transmit  it  at  once  to 
the  Central  Office  in  London.  In  such  cases,  where  judgment  in  default 
is  applied  for  in  London  against  a  defendant  who  has  been  cited  to 
appear  in  the  registry,  it  is  the  practice  to  allow  one  extra  day  to  elapse 
after  the  last  day  for  appearing,  in  order  to  allow  time  for  the  receipt 
from  the  district  registrar  of  the  appearance  (if  any)  entered  in  the 
registry  on  the  last  day. 

Another  contingency  of  common  occurrence  for  which  the  niles  do 
not  provide  is  the  misuse,  or  alleged  misuse,  of  the  right  of  a  defend- 
ant in  a  district  registry  action  to  appear  in  London.  Sometimes  this  is 
done  for  purposes  of  delay,  but  in  many  cases  it  is  due  to  the  absence 
of  any  public  knowledge  of  the  delimitation  of  the  district  registries. 
The  forms  of  writ  (R.  S.  C,  Appendix  A,  Part  I.,  Nos.  3,  4)  leave  the 
defendant  to  decide  for  himself  whether  he  is  within  the  district  or  not, 
simply  informing  him  that  if  he  is  so  he  must  appear  in  the  district ;  or, 
if  not,  may  appear  either  in  the  district  or  in  London.  The  only 
gazetteer  showing  the  limitations  of  the  district  registries  is  that  con- 
tained in  Sweet  and  MaxwelUs  Diary  for  Lawyers,  issued  annually. 

It  has  been  decided  in  practice  that,  when  a  defendant  has  once 
appeared  in  London  in  a  district  registry  action,  the  district  registrar, 
even  if  he  knows  that  the  defendant  either  resides  or  carries  on  business 
in  the  registry,  must  forward  the  papers  to  London ;  and  that,  if  the 
plaintiff  disputes  the  right  of  the  defendant  to  appear  in  London,  he 
must  apply  by  summons  to  a  master  in  London  to  set  aside  the  appear- 
ance and  remit  the  action  to  the  district  registry. 

In  a  district  registry  action  against  a  firm  (see  Paetnership)  where 
a  person  is  served  as  a  partner  under  Order  48a,  r.  3,  and  desires  to 
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appear  under  protest  denying  partnership  (Order  48a,  r.  7),  he  is  entitled, 
if  the  firm  has  no  place  of  business  within  the  registry,  to  enter  his 
appearance  under  protest  in  London,  and  his  appearance  removes  the 
action  to  London  as  if  he  had  been  a  defendant.  The  above  outline  of 
special  features  of  the  practice  with  respect  to  district  registry  actions, 
owing  to  their  geographical  limits,  does  not  rest  on  any  decided  cases,' 
but  on  official  arrangements  made  under  authority  from  time  to  time  as 
difficulties  arose. 

5.  Removal  of  District  Registry  Actions  to  Lomlon. — The  removal  of  a 
district  registry  action  to  London  may  be  effected  in  one  or  other  of  the 
following  ways : — 

{a)  By  Ap2)earame  in  London. — As  stated  above,  the  appearance  in 
London  of  any  defendant  removes  the  action  to  London  (see  4,  sujn-a). 

(h)  By  Notice  as  of  Right. — Where  the  writ  is  specially  indorsed  any 
defendant  may  give  notice  of  removal  if  the  plaintift' does  not,  within  four 
days  after  his  (the  defendant's)  appearance,  issue  and  serve  a  summons 
under  Order  14,  provided  he  gives  notice  of  removal  before  the  expira- 
tion of  the  time  limited  for  defence  and  before  delivering  defence.  A 
defendant  who  has  obtained  leave  to  defend  under  Order  14  has  the 
same  right  to  give  notice  of  removal  within  the  same  time.  Where 
the  writ  is  not  specially  indorsed  the  defendant  may  give  notice  of 
removal  as  of  right  after  appearance  and  before  defence  delivered, 
and  before  the  time  for  defence  has  expired.  In  an  Admiralty  action 
in  rem  any  person  who  has  duly  intervened  and  appeared  may  by  notice 
remove  the  action  as  of  right  (Order  35,  r.  13). 

The  notice  of  removal  must  be  served  on  the  other  parties,  and  on 
the  district  registrar,  together  with  a  certificate  that  the  defence  has  not 
been  delivered,  and  that  the  time  for  defence  has  not  expired  (Forms, 
Chitty's  Forms,  768,  769). 

The  right  of  removal  by  notice  does  not  apply  to  an  originating 
summons  {Re  TImaites,  1890,  63  L.  T.  747),  ami  in  the  case  of  actions  by 
writ  is  subject  to  the  power  of  the  "  Court  or  a  judge  "  {q.v.),  wliicli  in  this 
instance  includes  a  master,  to  order  the  action  to  remain  in  the  registry, 
if  it  is  shown  that  the  defendant  giving  notice  of  removal  is  a  merely  formal 
defendant,  or  has  no  substantial  cause  to  interfere,  or  that  there  is  other 
good  cause  for  proceeding  in  the  registry  (Order  35,  r.  14).  The  defendant's 
right  of  removal  can  only  be  taken  away  on  clear  grounds.  The  retain- 
ing of  local  counsel,  the  additional  expense  of  proceeding  in  London,  and 
the  fact  that  many  of  the  documents  required  are  in  the  country  do  not 
constitute  good  cause  for  retaining  the  action  in  the  district  registry 
against  the  wish  of  the  defendant  (  Walker  v.  CraUrec,  1883,  W,  N,  197). 
]Uit  where  there  were  thirty-two  defendants  who  all  resided  within  the 
district,  and  one  only  gave  notice  of  removal,  the  judge  ordered  the 
action  to  proceed  in  the  district  registry  {Smith  v.  Bell,  1883,  W.  N.  196). 

(<•)  Removal  hy  Order. — In  actions  not  provided  for  by  {a)  and  (h), 
suirra,  and  in  cases  connnenced  by  originating  summons,  any  party  may 
apply  to  the  Court  or  a  judge  (master)  in  London,  or  the  district 
registrar,  for  removal  by  order.  Such  order  must  be  made  for  "  sufficient 
reason,"  and  may  be  made  on  terms  (Order  35,  r.  16). 

It  is  not  necessary  to  remove  the  action  for  the  purpose  of  hearing 
or  trial  in  London  {Birmingham  Waste  Co.  v.  Lane,  1876,  24  W.  R.  292). 
An  action  or  matter  commenced  by  originating  sunnnons  can  only  be 
removed  by  order  under  Order  35,  r,  16  {Re  Thwaites,  su2')ra). 

In  Liverpool  and  Manchester  cases  an  application  for  removal  of  a 


670  DISTEINGAS  (NOTICE  IN  LIEU  OF) 

Chancery  action  should  be  made  in  the  first  instance  to  the  district 
registrar.  Where  a  district  registry  action  is  inserted  in  the  commercial 
list,  the  order  should  in  all  cases  also  provide  that  the  action  be  removed 
to  London  (see  Commercial  Coukt). 

Distring'aS  (Notice  in  lieu  of). — In  order  to  restrain 
the  transfer  of  stock  or  shares  standing  in  the  books  of  the  Bank  of 
England  or  of  any  public  company,  or  the  payment  of  dividends  thereon, 
it  was  formerly  the  practice  to  issue  a  writ  of  distringas.  Such  writ 
was  originally  issued  out  of  the  Court  of  Exchequer,  but  by  5  Vict.  c.  5, 
s.  5,  the  jurisdiction  was  transferred  to  the  Court  of  Chancery,  and, 
subsequently  to  the  Judicature  Act,  was  vested  in  the  Chancery  Division 
of  the  High  Court.  The  writ  was  issued  upon  an  affidavit  filed  by  the 
applicant  or  his  solicitor,  stating  that  the  applicant  was  beneficially 
interested  in  the  stock.  Such  affidavit  and  the  subsequent  writ  were 
instituted  in  a  fictitious  suit  in  which  the  applicant  was  plaintiff,  and 
the  bank  or  company  in  whose  books  the  stock  stood  the  defendants. 
The  writ  was  served  upon  the  bank,  etc.,  together  with  a  notice  that  the 
object  of  it  was  to  prevent  the  transfer  of  the  stock,  and  the  payment 
of  the  dividends,  or  as  the  case  might  be.  Where  the  bank,  etc.,  after 
being  served  with  the  writ  and  notice,  received  a  request  from  the 
holder  of  the  stock  to  allow  the  transfer,  they  were  not  authorised, 
without  the  order  of  the  Court,  to  refuse  to  permit  the  transfer  to  be 
made,  or  to  withhold  payment  of  dividends  for  more  than  eight  days. 
Consequently,  on  receipt  of  such  request,  the  bank  gave  notice  that  an 
application  for  the  stock  or  dividends  had  been  made,  and  that  unless 
an  injunction  was  obtained,  the  distringas  would  be  disregarded.  (For 
the  practice  as  to  the  writ,  see  Dan.  Ch.  Pr.,  5th  ed.,  pp.  1540-1543 ; 
ConsoHdated  Order  27.) 

In  the  year  1880  the  writ  of  distringas  was  abolished  by  virtue  of 
E.  S.  C,  April  1880,  r.  21.  That  rule,  and  the  subsequent  rules  of  the 
same  order,  are  now  incorporated  with  K.  S.  C,  1883,  and  form  rr,  2-11 
of  Order  46.  The  present  practice  substitutes  for  the  writ  of  distringas 
a  notice  in  the  prescribed  form,  which  has  to  be  filed  in  the  Central 
Office,  together  with  an  affidavit,  by  the  person  claiming  to  be  interested 
in  the  stock,  setting  forth  his  title. 

Fwm  of  Affidavit  as  to  Stock  (Order  46,  r.  4). 

In  the  matter  of  [here  state  the  nature  of  the  document  comprising  the 
stock,  and  add  the  date  and  other  particulars,  so  far  as  known  to  the 
deponent,  sufficiently  to  identify  the  document] ; 
and 
In  the  matter  of  the  Act  of  Parliament,  5  Vict.  c.  5. 

I,  ,  of  [description],  make  oath  and  say  that, 

according  to  the  best  of  my  knowledge,  information,  and  belief,  I  am 
[or,  if  the  affidavit  is  made  by  the  solicitor,  A.  B.,  of  ,  is]  beneficially 

interested   in    the  stock  comprised  in   the  [settlement,   will,  &c.]  above 
mentioned,  which  stock,  according  to  the  best  of  my  knowledge  and 
belief,  now  consists  of  the  stock  specified  in  the  notice  hereto  annexed. 
Sworn,  &c. 

[Note. — The  note  stating  on  whose  behalf  the  affidavit  is  filed  should 
be  indorsed  on  the  affidavit;  see  Order  38,  r.  10 ;  Order  46,  r.  5.] 
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Form  of  Notice  as  to  Stock  (Order  46,  r.  4). 

To  the  \here  add  the  name  of  tJie  company]. 

Take  notice  that  the  stock  comprised  in  and  now  subject  to  the 
trusts  of  the  [settlement,  mil,  &c.'\  referred  to  in  the  affidavit  to  which  this 
notice  is  annexed  consists  of  the  following  (that  is  to  say)  [here  specify 
the  stock\ 

This  notice  is  intended  to  stop  the  transfer  of  the  stock  only,  and 
not  the  receipt  of  dividends  [or,  the  receipt  of  the  dividends  on  the  stock 
as  well  as  the  transfer  of  the  stock].  (Signed)         A.  B. 

[Note. — This  notice  must  in  every  case  be  signed  by  the  deponent  to 
the  affidavit  to  which  it  is  annexed.] 


An  office  copy  of  the  affidavit  and  a  sealed  duplicate  of  the  notice 
must  be  served  on  the  company  sought  to  be  affected  (r.  4).  Such 
service  has  the  same  effect  against  the  company  as  a  writ  of  distringas 
issued  under  5  Vict.  c.  5,  s.  5,  would  have  had  against  the  Bank  of  Eng- 
land (Order  46,  r.  8). 

A  notice  filed  under  rule  4  may  be  withdrawn  by  the  person  on  whose 
behalf  it  was  given,  on  a  written  request  signed  by  him,  or  its  operation 
made  to  cease  by  order,  to  be  obtained  by  motion  on  notice,  or  by 
petition,  or  by  summons  at  chambers  duly  served  by  any  other  person 
claiming  to  be  interested  in  the  stock  sought  to  be  affected  by  the  notice 
(Order  46,  r.  9). 

Form  of  Request  to  Withdraw  Notice  as  to  Stock  (Order  46,  r.  9). 

[Title  as  in  affidavit,  supra.] 

To  the  [name  of  company  in  whose  hooks  the  stock  stands]. 

Take  notice  that  I  hereby  request  you  to  withdraw  the  notice  given 
by  me  on  or  about  the  day  of  19     [or,  given  on  m}' 

behalf  by  my  solicitor,  ],  which  notice  restrained  the  transfer  of 

£  [amount  and  description  of  stock]  standing  in  the  name  of  [person  in 

whose  name  the  stock  stands]  and  the  dividends  due  and  to  accrue  thereon. 
Dated,  &c. 


(Witness'  signature.) 


(Signature.) 


Form  of  Summons  to  Discharge  the  Notice  (Order  46,  r.  9). 

[Title  as  in  affidavit,  supra.] 

Let  all  parties  concerned  attend  the  Master  in  Chambers  on 
day,  the  day  of  19     ,  at  o'clock  in  the  noon, 

on  the  hearing  of  an  application  on  the  part  of  [name  of  applicant]  for  an 
order  that  the  operation  of  the  notice  filed  on  the  day  of 

19  by  [name  of  party  who  gave  the  notice],  pursuant  to  the  Rules  of  the 
Supreme  Court,  Order  46,  r.  4,  with  reference  to  the  stock  comprised 
in  the  [settlement,  will,  &c.,  as  the  case  may  be]  above  mentioned,  do  cease 
(Chitty,  Forms,  483). 


672  DISTEINGAS  (NOTICE  IN  LIEU  OF) 

As  under  the  old,  so  under  the  present  practice,  if  the  company 
during  the  continuance  of  the  notice  receives  from  the  stockholder  a 
request  to  permit  a  transfer  of  the  stock  or  to  pay  the  dividends  thereon, 
the  company  are  not  authorised  without  the  leave  of  the  Court  or  a 
judge  to  refuse  to  permit  the  transfer  to  be  made,  or  to  withhold  the 
payment  of  the  dividends  for  more  than  eight  days  after  the  date  of  the 
request  (Order  46,  r.  10). 

It  will  be  observed  that  the  rules  regulating  the  modern  practice 
expressly  refer  to  "  the  company  "  as  the  body  holding  the  stock  sought 
to  be  affected,  that  term  being  interpreted  as  including  the  governor 
and  company  of  the  Bank  of  England  and  any  other  public  company, 
whether  incorporated  or  not  (Order  46,  r.  3).  This  is  in  accordance 
with  the  former  practice,  for  though  the  Statute  and  Consolidated 
Order  27  in  terms  referred  only  to  tbe  Bank  of  England,  it  was  usual 
to  allow  the  writ  to  issue  against  any  public  company. 

The  effect  of  a  writ  of  distringas  and  of  the  notice  in  lieu  thereof  is 
temporary  merely,  its  object  being  to  secure  notice  of  any  proposed 
dealing  with  the  fund  being  given  to  the  person  issuing  the  writ  or 
lodging  the  notice  {Wilkins  v.  Sihley,  1863,  4  Gif.  442;  Hohhs  v.  Wayet, 
1887,  36  Ch.  D.  p.  260,  per  Kekewich,  J.).  The  person  who  puts  on  the 
distringas  must,  upon  receipt  from  the  company  of  notice  that  applica- 
tion has  been  made  for  transfer  of  the  fund,  take  immediate  steps  to 
obtain  a  restraining  order  under  5  Vict.  c.  5,  s.  4  (see  In  re  Blachsley's 
Trusts,  1883,  23  Ch.  D.  549),  or  obtain  an  injunction  against  the  person 
interested  under  39  &  40  Geo.  in,  c.  36.  Unless  he  obtains  an  order 
within  the  eight  days  mentioned  in  rule  10,  the  distringas  is  gone  (see 
per  Kekewich,  J.,  Hohhs  v.  Wayet  (uhi  supra)). 

Scope  of  the  Distringas  Notice. — Order  46,  r.  4,  provides  that  "  any 
person  claiming  to  be  interested  in  any  stock  in  the  books  of  a  company 
may,  on  an  affidavit  by  himself  or  his  solicitor,  in  the  Eorni  No.  27  in 
Appendix  B,"  etc.  The  rule  and  form  must  be  read  together,  and,  as 
will  be  seen  from  the  form  given  above,  the  form  prescribes  the  manner 
in  which  the  matter  is  to  be  intituled,  namely,  "  In  the  matter  of  \liere 
state  the  7iature  of  the  document  comprising  the  stock\"  Further  on  in  the 
form  the  words  occur,  "  beneficially  interested  in  the  stock  comprised  in 
the  [settlement,  will,  etc.]." 

The  rule  and  form  have,  in  practice,  always  been  understood  to  mean 
that  the  application  of  the  process  is  intended  for  persons  who,  not 
being  parties  to  any  action  of  which  their  alleged  beneficial  interest  iii 
the  stock  is  the  subject-matter,  can  protect  themselves  by  securing  an 
eight  days'  notice  to  them  of  any  attempt  on  the  part  of  the  person  in 
whose  name  the  stock  stands  to  deal  with  it.  During  the  eight  days 
they  may  apply  to  the  Court  to  restrain  the  sale  or  transfer  of  the  stock, 
and  on  such  application  will  be  called  upon  to  prove  their  alleged  bene- 
ficial interest. 

The  process  is  only  a  method  of  granting  the  acknowledged  right  to 
protection  by  the  Court  of  a  person-  claiiuing  a  hond  fide  interest  in 
invested  capital  {ex.  gr.  a  cestui  que  trust)  against  any  dealing  with  the 
money  invested,  without  his  knowledge.  For  this  purpose  he  need 
only  state  on  oath  that  he  possesses  such  interest  under  some  "  settle- 
ment, will,  etc.,"  and  on  this  evidence  the  Court  gives  the  protection  as 
of  course,  without  order,  to  the  limited  extent  only  of  preventing  the 
sale  of  or  transfer  of  the  stock  in  question  without  previous  notice  being 
given  to  the  person  claiming  the  beneficial  interest. 
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This  proceeding  by  distnngas  notice  cannot  be  applied  as  a  step  in 
any  action  or  matter  already  proceeding,  or  in  aid  of  any  judgment  or 
order  of  the  Court.  Its  use  for  such  purposes  has  never  been  permitted, 
nor  is  it  permissible  now.  Thus  it  cannot  be  used  to  supplement  a 
charghig  order,  or  to  affect  any  stocks  or  shares  which  form  the  subject- 
matter  of  any  pending  action  or  proceeding.  In  all  such  cases  the  party 
claiming  the  beneficial  interest  must  apply  in  the  action  or  matter  for 
any  order  which  he  may  require  to  protect  his  interest. 

{^Authorities. — Dan.  Ch.  Pr.,  5th  ed.,  pp.  1540-1543;  Consolidated 
Order  27 ;  Dan.  Ch.  Pr.,  7th  ed.,  pp."  1379-1382 ;  Dan.  Ch.  Forms,  5th 
ed.,  pp.  837-841;  Seton,  5th  ed.,  pp.  618,  619;  K.  S.  C,  1883,  Order  46, 
rr.  2-11,  The  Annual  Practice,  Order  46,  rr.  2-11,  and  notes.] 

Dilch. — A  channel  usually,  if  not  always,  artificially  cut  at  the 
side  of  a  highway  or  hedgerow  to  receive  the  surface  drainage  of  the 
adjacent  road,  field,  or  land.  It  is  not  quite  the  same  as  either  a  drain 
or  a  water-course. 

As  such  ditches  are  most  usually  formed  by  excavating  soil  and 
heaping  it  up  to  form  a  bank  or  boundary  on  whicli  a  hedgerow  or  fence 
is  set,  it  is  usually  presumed  that  the  soil  of  the  ditch  belongs  to  the 
person  on  whose  soil  the  hedge  or  bank  is.  It  is  uncertain  whether 
the  presumption  applies  to  a  natural  ditch  (if  such  there  be),  or  only 
to  an  artificial  cut  {Marshall  v.  Taylor,  [1895]  1  Ch.  641). 

A  ditch  is  included  by  23  Hen.  viii.  c.  5  (1531),  among  the  works  to  be 
surveyed  and  repaired  by  Commissioners  of  Sewers,  and  is  described  by 
Callis  on  Seivers  (s.  81)  as  "a  kind  of  current  of  waters  in  injimo gradu." 

Under  the  Highway  Acts  the  road  authority  has  power  to  make  and 
cleanse  ditches  at  the  side  of  a  highway  (5  &  6  Will.  iv.  c.  50,  ss.  67,  68 ; 
Croft  v.  Bickmansicorth  Highway  Board,  1888,  58  L.  J.  Ch.  14;  Croysdale 
v.  /Sunbury-on-Thames  Urban  District  Council,  [1898]  2  Ch.  515), — a  power 
which  is  concurrent  with  the  power  and  duty  of  the  adjoining  occupier, 
neglect  of  which  duty  may  render  him  liable  as  for  a  public  nuisance 
(Hawk.,  P.  C,  bk.  i.  c.  32). 

Under  the  Public  Health  Acts  the  local  sanitary  authority  and  any 
private  person  are  given  summary  remedies  against  the  owners  and 
occupiers  of  land  on  which  are  ditches  so  foul  or  in  such  a  state  as 
to  be  a  nuisance  or  injurious  to  health  (38  &  39  Vict.  c.  55,  ss.  48,  91 ; 
54  &  55  Vict.  c.  76,  s.  2  (1)  (b)). 

Diversion. — The  diversion  of  a  stream  which  a  riparian  owner 
is  entitled  to  have  fiow  to  him  in  its  natural  state  is  a  tort  for  which  an 
action  is  maintainable,  though  he  may  not  have  used  and  may  not  want 
to  use  the  water.  But  a  riparian  proprietor  may  divert  the  water  of  a 
stream  if  he  does  not  thereby  appreciably  diminish  or  interfere  with 
the  user  of  other  riparian  proprietors ;  he  may  also  divert  the  water  if 
he  has  gained  a  right  to  do  so  by  prescription  (see  Enibrey  v.  Owen,  1851, 
6  Ex.  Ptep.  353 ;  Orr-Eiving  v.  Colquhoun,  1877,  2  App.  Cas.  839). 

The  taking  and  diverting  of  streams  by  public  bodies  for  the  purpose 
of  constructing  and  supplying  waterworks  is,  by  sec.  6  of  the  Water- 
works Clauses  Act,  1847,  put  upon  the  same  footing  as  the  taking  of 
lands  under  the  Lands  Clauses  Act,  1845.  In  the  absence  of  statutory 
powers  the  direct  abstraction  of  water  from  a  stream  is  an  actionable 
nuisance  {Bnglish  v.  Metropolitan  Water  Board,  [1907]  W.  N.  50 ;  23 
T.  L.  R  313). 
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The  diversion  of  highways  in  urban  districts  is,  under  sec.  144  of 
the  Public  Health  Act,  1875,  carried  out  in  accordance  with  sees.  84-92 
of  the  Highway  Act,  1835.  In  rural  parishes  the  consent  of  the  Parish 
Council  and  of  the  District  Council  is  required  for  the  stopping-up  or 
diversion  of  a  public  right  of  way,  and  the  Parish  Council  are  required 
to  give  public  notice  of  a  resolution  to  give  any  such  consent,  and  the 
resolution  will  not  operate  (a)  unless  it  is  confirmed  by  the  Parish 
Council  at  a  meeting  held  not  less  than  two  months  after  the  public 
notice  is  given ;  or  (b)  if  a  parish  meeting  held  before  the  confirmation 
resolve  that  the  consent  ought  not  to  be  given  (Local  Government  Act, 
1894,  s.  13).     See  Highway. 

Sees.  52-58  of  the  Ptailway  Clauses  Act,  1845,  provide  the  conditions 
under  which  railway  companies,  in  the  exercise  of  their  statutory  powers, 
can  divert  roads. 

[^Authorities. — Coulson  and  Forbes,  Law  of  Waters,  2nd  ed.,  1902 ; 
Michael  and  Will,  Law  relatinrj  to  Gas,  Water,  and  Electric  Lighting,  5th  ed., 
1901 ;  Pratt,  Law  of  Highways,  15th  ed.,  1905 ;  Browne  and  Theobald, 
Law  of  Railways,  3rd  ed.,  1899.] 

Dives  Costs. — This  term,  which  was  very  fully  discussed  in 
Carson  v.  Fickersgill,  1885, 14  Q.  B.  D.  859,  was  formerly  used  to  denote 
costs  on  the  ordinary  scale  as  opposed  to  pauper  costs.  Till  the  new 
rules  of  1883  the  general  practice  in  the  Chancery  Courts  was  to  give 
a  successful  pauper  litigant  the  same  costs  that  he  would  have  been 
entitled  to  if  he  had  not  been  a  pauper,  and  the  same  rule  was  in 
general  applied  in  the  common  law  Courts  till  the  decision  in  Boolcy 
V.  Great  Northern  Rly.  Co.,  1854,  4  El.  &  Bl.  341 ;  these  full  costs  were 
known  as  "  dives  costs."  The  present  rule  applicable  to  paupers'  costs 
(Order  16,  r.  31)  does  not  contain  the  words  "dives  costs;"  it  provides 
that  costs  ordered  to  be  paid  to  a  pauper  litigant  shall,  unless  the  Court 
otherwise  directs,  "  be  taxed  as  in  other  cases,"  and  on  this  rule  it  was 
decided  in  Carson  v.  Fickersgill  {supra)  that  a  successful  pauper  litigant 
was  only  entitled  to  costs  out  of  pocket,  and  could  not  be  allowed  any- 
thing as  remuneration  to  his  solicitor  or  fees  to  counsel.  The  rule  there 
laid  down  applies  to  all  the  divisions  of  the  High  Court  {Richardson  v. 
Richardson,  [1895]  P.  346 ;  see  also  White  v.  White,  [1898]  P.  124),  and 
has  been  practically  adopted  by  the  House  of  Lords  {Johnson  v.  Lindsay, 
[1892]  A.  C.  110). 

Divide. — ^Where  a  testator  desired  his  residuary  estate  to  be 
divided  between  two  persons,  this  was  held  to  create  a  tenancy  in 
common,  so  that,  on  the  death  of  one  of  the  legatees  in  the  lifetime 
of  the  testator,  his  share,  being  undisposed  of  by  the  will,  went  to  the 
testator's  next-of-kin  {Peat  v.  Chapman,  1750,  1  Ves.  Sen.  542;  27  E.  E. 
1193 ;  see  also  Booth  v.  Alington,  1858,  27  L.  J.  Ch.  117). 

The  partial  exemption  from  inhabited  house  duty  given  by  sec.  13 
of  the  Customs  and  Inland  Eevenue  Act,  1878,  41  &  42  Vict.  c.  15,  in 
respect  of  properties  divided  into  and  let  in  different  tenements,  and 
any  of  such  tenements  occupied  for  business  purposes,  applies  only  to 
houses  let  in  separate  and  distinct  tenements,  each  complete  in  itself, 
and  not  to  rooms  in  a  house  (  Yorkshire  Fire,  etc.,  Insurance  Co.  v.  Clayton, 
1881,  8  Q.  B.  D.  421).  The  Act  does  not  apply  where  a  party  occupies 
a  part  of  a  house  for  business  purposes  and,  lets  the  remainder  as  a 
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dwelling-house  {Hoddinott  v.  Home  and  Colonial  Stores,  [1896]  1  Q.  B,  169 ; 
cf.  Grant  v.  Langston,  [1900]  A.  C.  383). 

Divided  Parishes  Acts.— The  Acts  generally  referred  to 
by  this  name  are  the  Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876,  39  &  40  Vict.  c.  61 ;  the  Poor  Law  Act,  1879,  42  &  43  Vict.  c.  54 ; 
and  the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1882,  45 
&  46  Vict.  c.  58.  The  necessity  for  these  enactments  arose  from  the 
fact  that  the  boundaries  of  a  parish  bore  no  necessary  relation  to  those 
of  any  other  local  government  area,  except  the  union.  It  frequently 
happened  that  a  parish  might  be  situated  partly  in  one  county  and 
partly  in  another,  partly  in  one  local  board  district  and  partly  in 
another,  partly  in  a  borough  and  partly  in  a  rural  district.  Moreover, 
the  lands  which  composed  a  single  parish  were  often  widely  separated 
from  each  other;  detached  portions  of  a  parish  might  be  found  at  a 
considerable  distance  from  each  other,  and  entirely  surrounded  by  other 
parishes.  There  were  over  1300  such  divided  parishes  when  the  first  of 
these  Acts  was  passed  in  1876.  This  Act  empowered  the  Local  Govern- 
ment Board  to  make  an  order,  either  constituting  each  such  isolated 
portion  a  separate  parish,  if  it  were  of  sufhcient  size,  or,  if  not,  amalgamat- 
ing it  with  the  parish  in  which  it  was  locally  included.  The  second  Act — 
that  of  1879 — extended  the  operation  of  the  first  Act  to  cases  in  which 
part  of  a  parish  lay  on  one  side,  while  the  residue  of  the  parish  lay  on 
the  other  side,  of  the  boundary  of  a  municipal  borough  or  county,  or  of 
a  river,  estuary,  or  branch  of  the  sea,  or  where  part  of  a  parish  was  so 
situate  as  to  be  nearly  detached  from  the  residue  of  the  parish,  or  was 
otherwise  so  situate  as  to  render  the  administration  of  the  relief  of  the 
poor  or  the  local  government  of  such  part  in  conjunction  with  the 
residue  of  the  parish  inconvenient.  It  also  removed  doubts  as  to  the 
effect  of  an  order  under  the  Act  on  extra  parochial  places  and  highway 
districts.  But  not  many  orders  were  made  by  the  Local  Government 
Board  under  these  two  Acts.  One-tenth  in  number  and  rateable 
value  of  the  ratepayers  of  any  parish  affected  by  any  proposed  order 
had  the  power  to  object  under  sec.  2  of  the  Act  of  1876.  So  in  1882 
a  third  Act  was  passed,  which  enacted  once  for  all  that  all  detached 
portions  of  a  parish  which  were  wholly  surrounded  by  another  parish 
should  merge  in  the  parish  which  surrounded  them  and  henceforward 
be  deemed  to  be  in  the  same  county  as  that  parish. 

The  same  policy  has  been  carried  out  more  efficiently  by  later  Acts. 
The  Local  Government  Act,  1888,  conferred  on  a  County  Council  (or 
if  more  than  one  county  was  concerned,  on  a  joint  committee  of  the 
County  Councils  concerned)  very  wide  powers  of  altering  and  defining 
the  boundaries  and  of  dividing  and  rearranging  the  area  of  any  parish 
and  county  district  (s.  57).  The  Local  Government  Act,  1894,  expressly 
directs  the  County  Council,  so  far  as  practicable,  to  secure  that  the 
whole  of  each  parish  shall  be  within  the  same  administrative  county, 
and  within  the  same  county  district.  If  at  the  passing  of  this  Act 
(March  5,  1894)  any  parish  was  situate  in  more  than  one  district, 
rural  or  urban,  the  parts  of  the  parish  in  each  such  district  became 
at  once  separate  parishes,  unless  the  County  Council  for  special  reasons 
otherwise  directed,  or  unless  an  order  was  made  altering  the  boundaries 
of  the  district  (Local  Government  Act,  1894,  ss.  1  (3)  and  36  (2)). 

The  Divided  Parishes  Act  of  1876  also  contained  two  very  important 
provisions,  raising  the  status  of  irremovability,  if  continued  for  three 
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successive  years,  to  the  level  of  a  settlement  (s.  34),  and  abolishing 
derivative  settlements  except  in  the  simplest  cases  (s.  35).  As  to  the 
effect  of  these  enactments,  see  Poor  Law. 

Dividend    Warrants    (Offences). —i.  The    forgery, 

altering,  uttering,  and  disposing  of  dividend  warrants  with  intent  to 
defraud  is  a  felony  punishable  under  the  Forgery  Act,  1861,  by  penal 
servitude  for  life,  or  not  less  than  three  years,  or  by  imprisonment 
with  or  without  hard  labour  for  not  over  two  years  (24  &  25  Vict, 
c.  98,  s.  2 ;  54  &  55  Vict.  c.  69,  s.  1).  A  clerk  of  the  Bank  of  England 
or  Ireland,  who,  with  intent  to  defraud,  knowingly  makes  out  or 
delivers  a  dividend  warrant  payable  at  the  bank  for  a  greater  or  less 
sum  than  the  person  is  entitled  to  receive  on  whose  behalf  the 
warrant  is  made  out,  is  guilty  of  felony,  and  liable  to  penal  servitude 
from  three  to  seven  years,  or  imprisonment  iit  supra  (24  &  25  Vict, 
c.  98,  s.  6 ;  54  &  55  Vict.  c.  69,  s.  1).  A  similar  provision  is  made  as  to 
clerks  of  the  London  County  Council,  or  of  their  bankers,  with  reference 
to  dividends  on  Metropolitan  Board  of  Works  Stock  or  County  Council 
Stock  (32  &  33  Vict.  c.  102,  s.  21). 

2.  For  the  purposes  of  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  69, 
"  dividend  warrants  "  fall  within  the  definition  of  "  Valuable  Security  " 
in  sec.  1,  and  they  are  also  valuable  securities  within  the  Post  Office  Acts. 
The  effect  of  these  enactments  is  to  supersede  pro  tanto  the  common-law 
rule  that  Choses  in  Action  {q.v.)  are  not  the  subject  of  larceny. 

Divisible  Averments. — Where  an  indictment  contains  in 
the  same  count  a  number  of  averments,  some  of  which  can,  and  the 
others  cannot,  be  proved,  the  question  arises  whether  the  averments  are 
divisible  or  essential.  Where  the  averments  proved  are  sufficient  to 
constitute  a  felony  or  a  misdemeanor,  and  the  averments  not  proved, 
coupled  with  those  proved,  would  constitute  another  felony  or  misde- 
meanor of  the  same  kind  but  a  more  serious  character,  the  averment  not 
proved  is  held  divisible  from  the  rest,  and  a  verdict  and  judgment  on  the 
rest  of  the  averments  is  valid.  But  apart  from  statutory  provisions,  it 
is  not  permissible  to  divide  averments  so  as  to  find  a  defendant  guilty 
of  a  felony  on  an  indictment  for  misdemeanor,  or  vice  versd  (R.  v.  Thomas, 
1874,  L.  R.  2  C.  C.  E.  141). 

Thus  on  an  indictment  for  murder  the  jury,  though  they  may  negative 
the  existence  of  malice  aforethought,  may  find  a  verdict  of  manslaughter 
(B.  V.  Mackalley,  1612,  9  Co.  Eep.  67&);  and  on  an  indictment  for  unlaw- 
ful and  malicious  wounding,  or  for  unlawfully  inflicting  grievous  bodily 
harm,  a  verdict  for  common  assault  is  good  {R.  v.  Taylor,  1869,  L.  E. 
1  C.  C.  E.  199);  and  on  an  indictment  for  publishing  a  libel,  knowing 
it  to  be  false,  a  verdict  may  lawfully  be  returned  for  publishing  it  with- 
out the  scienter  (Boaler  v.  R.,  1887,  21  Q.  B.  D.  284) ;  and  where  perjury 
in  a  judicial  proceeding  is  charged,  if  the  proceeding  turns  out  not  to  be 
judicial,  the  jury  may  return  a  verdict  for  the  common-law  misdemeanor 
of  taking  a  false  oath  {R.  v.  HodgUss,  1869,  L.  E.  1  C.  C.  E.  212).  In 
another  class  of  cases,  where  the  offence  is  charged  as  "  forged  and  caused 
to  be  forged,"  or  "  published  and  caused  to  be  published,"  or  where  two 
distinct  intents  are  charged  cumulatively,  the  jury  may  negative  one  and 
find  the  other  proved,  and  the  conviction  will  be  good.  This  has  the 
effect  of  permitting  alternative  pleading,  although  in  strictness  it  is  not 
permissible.     [See  Archbold,  Cr.  PL,  23rd  ed.,  215,  304.] 
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The  divisibility  of  averments  is  not  now  of  any  materiality  with 
respect  to  civil  pleadings. 

Divisible  Contracts.— The  question  whether  the  terms 
of  a  contract  are  separable,  or  whether  the  complete  performance  of 
his  whole  obligation  by  one  party  is  a  condition  precedent  to  his  right 
to  relief  for  non-performance  of  some  of  the  terms  by  the  other  party, 
depends  upon  the  construction  of  the  contract  and  the  circumstances 
of  the  case.  The  test  is.  Does  a  failure  to  perform  part  of  the  contract 
"  go  to  the  root  of  the  whole  and  substantial  consideration  for  the  other 
party's  promise  ? "  {Mersey  Steel  Co.  v.  Naylor,  1884,  9  App.  Cas.  434,  at 
p.  443,  ^cr  Lord  Blackburn;  Honck  v.  Muller,  1881,  7  Q.  B.  D.  92;  Sale 
of  Goods  Act,  1893,  s.  11  (1)).  "The  law  is  clear  that  the  breach  of 
one  stipulation  in  a  contract  does  not  itself  amount  to  an  entire 
repudiation  of  the  contract."  ..."  The  question  was  fully  considered 
by  the  House  of  Lords  in  the  latter  case  "  {Mersey  Steel  Co.  v.  Naylor, 
supra),  "  and  the  law  is  now  clear  that  the  breach  of  one  stipulation 
does  not  necessarily  carry  with  it  even  an  implication  of  an  intention 
to  repudiate  the  whole  contract.  It  may  do  so  if  the  circumstances 
lead  to  such  an  inference,  but  the  further  the  parties  have  proceeded 
in  the  performance  of  the  contract  the  less  likely  is  it  that  by  the 
breach  of  one  stipulation  by  one  party  he  should  intend  to  declare  his 
incapacity  to  perform  the  contract,  or  his  intention  not  to  carry  it  out " 
{per  Collins,  L.J.,  in  Cornwall  v.  Henson,  [1900]  2  Ch.  298,  at  pp.  303, 
304).  As  regards  sales  for  delivery  by  instalments,  see  the  Act,  s.  31, 
and  the  cases  last  cited.  The  question  therefore  is,  in  effect,  the  same 
as  whether  the  terms  of  a  contract  are  concurrent  or  precedent  (see 
Conditions,  Precedent,  and  the  notes  to  Pordage  v.  Cole,  1  Williams' 
Saunders,  ed.  1871,  p.  548,  there  referred  to;  and  Cutter  v.  Powell, 
6  T.  li.  320 ;  3  R.  R.  185 ;  2  Sm.  L.  C.  (11th  ed.)  1). 

Thus  the  ordinary  building  agreement,  under  which  the  builder  is 
to  have  leases  of  the  houses  when  completed,  is  divisible  (  Wilkinson  v. 
ClemeTits,  1872,  L.  K.  8  Ch.  96 ;  Lowther  v.  Heaver,  1889,  41  Ch.  D.  248). 
So  is  a  contract  for  freight,  notwithstanding  that  the  ship  is  to  take  a 
full  cargo  {Ritchie  v.  AtMn-mi,  1808, 10  East,  295 ;  10  R.  R.  307).  And 
so  generally,  wherever  the  parties  contemplate  a  piecemeal  performance 
{Odessa  Tramways  Co.  v.  Mendel,  1878,  8  Ch.  D.  235). 

Lots  sold  separately  at  an  auction  to  the  same  purchaser,  primd 
facie,  constitute  distinct  contracts  {Emmerson  v.  Heclis,  1809,  2  Taun.  38 ; 
11  R.  R.  520;  Roots  v.  Dormer,  1832,  4  Barn.  &  Adol.  77;  38  R.  R.  231 ; 
Sale  of  Goods  Act,  1893,  s.  58  (i.)). 

Where  the  consideration  is  severable  and  apportionable,  a  partial 
failure  of  consideration  gives  the  other  party  a  right  to  recover  an 
apportioned  part  of  the  price  (Leake  on  CoiUracts,  5th  ed.,  66),  e.g.  goods 
sold  by  weight  {Devatix  v.  Conolly,  1849,  8  C.  B.  640;  79  R.  R.  659). 

If  the  expressed  consideration  is  as  to  a  part  which  is  divisible  from 
the  rest,  impossible,  unintelligible,  or  void  for  ambiguity,  such  part  may 
be  rejected,  leaving  the  contract  supported  by  the  remainder  {Shackell 
v.  Rosier,  1836,  2  Bing.  N.  C.  634,  at  p.  646 ;  42  R.  R.  666 ;  Guthitig  v. 
Ly7in,  1831,  2  Barn.  &  Adol.  232,  an  agreement  to  buy  a  horse,  paying 
£5  extra  if  it  proved  lucky;  Thomas  v.  Thomas,  1842,  2  Q.  B.  851 ; 
I^ake,  p.  556).  So  if  part  of  the  promise  is  illegal,  and  the  illegal 
part  is  severable  from  the  rest,  it  may  be  rejected,  leaving  the  contract 
enforceable  {Pickering  v.  Ilfracombe  Rly.  Co.,  1868,  L.  R.  3  C.  P.,  j^er 
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Willes,  at  p.  250 ;  In  re  Burdett,  1888,  20  Q.  B.  D.,  at  p.  314 ;  Baker  v. 
Hedgecock,  1888,  39  Oh.  D.  520 ;  Boyal  Exchanqc  v.  Sjorforsakrings, 
[1901]  2  K.  B.  573). 

Divisional  Court.— See  Appeals  (Vol.  I.  p.  394);  Supeeme 
Court. 

Divorce. — Divorce,  as  an  institution  in  the  civil  life  of  com- 
munities, dates  back  at  least  as  far  as  the  Mosaical  dispensation,  and,  at 
the  present  time,  forms  part  of  the  civil  law  of  most  nations.  In  some 
countries  and  States,  as,  for  example,  in  Germany  and  some  parts  of 
America,  it  is  granted  with  the  utmost  freedom  and  facility ;  while  in 
other  countries  a  dissolution  of  marriage  can  only  be  obtained  by  Act  of 
Parliament  or  a  decree  of  the  pope.  In  Austria,  for  example,  divorce 
has  no  place  in  the  civil  law  (see  Incjliam  (otherwise  &aclis)  v.  Sachs,  1887, 
56  L.  T.  920). 

In  England  and  Wales  the  complete  dissolution  of  the  marriage  tie 
could  only  be  obtained  (as  it  can  in  Ireland  now — see,  e.g.  Westropps 
Divorce  Bill,  1886,  11  App.  Cas.  294)  by  Act  of  Parliament  prior  to 
January  1,  1858 ;  but  since  that  date,  on  which  the  Matrimonial  Causes 
Act,  1857,  20  &  21  Vict.  c.  85,  came  into  operation,  decrees  of  divorce 
have  been  granted  upon  petition  to  the  Probate  and  Divorce  Court, 
now,  since  the  Judicature  Act,  1873,  36  &  37  Vict  c.  66,  s.  34,  merged 
in  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice  in  England;  and  decrees  are  now  obtainable,  upon  sufficient 
proof  and  upon  the  grounds  defined  by  the  statute,  very  expeditiously 
and  at  comparatively  small  expense. 

By  the  law  of  England  a  distinction  is  drawn  between  the  case  of 
a  husband  and  the  case  of  a  wife  who  may  come  before  the  Court  as 
petitioner  for  dissolution  of  marriage.  This  distinction  has  from  time 
to  time,  since  the  institution  of  the  Divorce  Court  in  this  country,  been 
the  subject  of  considerable  discussion  and  controversy,  into  the  merits 
and  ethics  of  which  the  limited  space  at  our  disposal  does  not  permit 
us  to  enter.  In  most  other  countries  no  such  distinction  between  the 
matrimonial  rights  of  the  husband  and  the  wife  is  drawn. 

Under  the  Matrimonial  Causes  Act,  1857,  20  &  21  Vict.  c.  85,  wliich 
applies  only  to  England  and  Wales,  the  grounds  upon  which  a  divorce 
a  vincido  matrimonii  is  obtainable  are — («)  in  tlie  case  of  a  husband, 
adultery  of  the  wife;  or  (h)  where  the  wife  is  petitioner,  incestuous 
adultery  (i.e.  adultery  with  a  person  with  whom,  if  the  man  were  single, 
he  could  not,  by  the  laws  of  this  country,  contract  a  valid  marriage), 
or  bigamy  coupled  with  adultery;  or  rape;  or  sodomy  or  bestiality; 
or  cruelty  coupled  with  adultery ;  or  adultery  coupled  with  desertion 
without  lawful  excuse  for  the  space  of  two  years  and  upwards. 
Although  sec.  27  of  the  Act  of  1857  does  not,  in  terms,  provide  that  a 
husband  may  present  a  petition  for  the  dissolution  of  his  marriage  and 
obtain  the  full  measure  of  relief,  upon  the  ground  that  his  wife  has, 
since  the  date  of  the  marriage,  willingly  suffered  an  act  of  bestiality  to  be 
committed  upon  her,  there  is  at  least  one  instance  of  such  a  petition 
having  been  allowed  to  be  placed  upon  the  file  and  brought  on  for  hearing. 
Such  cases  must,  however,  from  their  nature,  be  extremely  rare ;  and,  in 
the  particular  instance  referred  to,  no  report  is  extant,  as  the  judge  (Sir 
James  Hannen)  found  that  the  charge  had  not  been  made  out.  Upon 
a  reference  to  the  same  section  of  the  Act  of  1857,  it  will  be  seen  that 
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"  bigamy "  {q.v.)  is  to  be  taken  to  mean  the  "  marriage  of  any  person, 
being  married,  to  any  other  person  during  the  hfe  of  the  former  husband 
or  wife,  whether  the  second  marriage  shall  have  taken  place  within  the 
dominions  of  Her  Majesty  or  elsewhere."  It  is  further  to  be  explained 
that  "  cruelty  "  does  not  necessarily  mean  actual  physical  violence.  The 
tendency  has  been,  especially  of  late  years,  to  extend,  little  by  little,  the 
doctrine  of  what  is  popularly,  though  somewhat  paradoxically,  termed 
"  legal  cruelty,"  and  the  definition  now  adopted  by  the  Courts  is  that 
the  acts  alleged  must,  in  order  to  constitute  the  matrimonial  offence  of 
"  cruelty,"  amount  to  injury,  or  the  reasonable  apprehension  of  injury, 
to  life,  limb,  or  health,  bodily  or  mental  (see  Russell  v.  Bussell,  [1897] 
A.  C).  It  is  to  be  observed  that  in  that  case  no  injury  to  the  health  of 
the  complaining  party  was  even  suggested.  The  definition  of  the  matri- 
monial offence  of  "  cruelty,"  as  given  by  Lopes,  L.J.,  in  the  Court  of 
Appeal  (see  [1895]  P.,  at  p.  o29),  remains  still  the  law. 

In  regard  to  "  desertion,"  it  is  also  to  be  observed  that  the  Matri- 
monial Causes  Act,  1884,  47  &  48  Vict.  c.  68,  which,  by  sec.  2,  abolished 
the  penalty  of  attachment  for  non-compliance  with  a  decree  for  resti- 
tution of  conjugal  rights,  gave  compensating  pecuniary  advantages  (ss. 
2,  -J,  and  4),  and  moreover  provided  a  new  remedy  in  sec.  5,  by  giving 
the  petitioner,  whether  husband  or  wife,  the  right  to  plead  such  non- 
compliance as  "desertion  without  reasonable  cause,"  and  to  obtain  a 
decree  of  judicial  separation,  witli  all  the  incidents  attaching  thereto, 
upon  the  ground  of  desertion ;  and,  in  the  case  of  adultery  on  the  part 
of  a  husband,  the  wife  is  allowed  to  sue  forthwith  for  a  divorce,  upon 
the  ground  of  such  adultery,  coupled  with  that  statutory  desertion. 
The  effect  of  orders  obtained  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  58  <fe  59  Vict.  c.  39,  is  not  a  matter  of  settled  law, 
tlie  chief  conflict  being  as  to  whether  such  orders  work  an  estoppel  to  a 
wife  who  subsequently  petitions  the  Divorce  Court,  on  the  ground  of 
desertion,  under  the  Matrimonial  Causes  Acts.  S7nith  v.  Smith,  [1905] 
r.  249,  a  considered  judgment  delivered  by  Bargrave  Deane,  J.,  after 
consultation  with  the  President  (Sir  Gorell  Barnes),  decided,  in  effect, 
that  there  was  no  estoppel;  but  in  Dodd  v.  Dodd,  [1906]  P.  189,  Sir 
Gorell  Barnes,  after  invoking  the  assistance  of  the  Attorney-General  to 
have  the  point  fully  argued,  decided,  in  the  teeth  of  that  argument,  that 
the  petitioner  was  estopped.  Some  months  later,  and  with  these  irre- 
concilable decisions  before  him,  Bucknill,  J.,  approved  and  followed  the 
first,  and  held,  in  Failes  v.  Failes,  [1906]  P.  326,  that  tliere  was  no 
estoppel,  and  that  the  petitioner  was  entitled  to  relief  on  the  ground  of 
desertion,  and  this,  coupled  with  the  proved  adultery  of  her  husband, 
gave  her  the  right  to  a  divorce.  Protection  for  the  wife  or  husband  of  an 
habitual  drunkard,  as  defined  by  sec.  3  of  the  Habitual  Drunkards  Act, 
1879,  is  now  afforded  by  a  provision  inserted  in  the  Licensing  Act,  1902, 
2  Edw.  vii.  c.  28,  s.  5,  which  enables  the  aggrieved  spouse  to  apply  for 
an  order  under  the  Summary  Jurisdiction  (Married  Women)  Act,  1895, 
and  makes  this  Act  applicable  accordingly.  What  effect  any  order 
so  obtahied  would  have  in  relation  to  subsequent  proceedings  in  the 
Divorce  Court  there  is  no  reported  authority  to  show.  In  proving 
cruelty,  the  evidence  of  the  petitioner  must  be  corroborated :  the  Court 
havuig  adopted  the  invariable  rule  of  practice  not  to  act  upon  the 
unsupported  testimony  of  a  petitioner  in  this  respect.  On  the  other 
hand,  the  evidence  of  a  petitioner  alone  is  not  infrequently  accepted 
as  proving  desertion.     In  dealing  with  charges  of  adultery,  the  Court  or 
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jury  are,  more  often  than  not,  obliged  to  act  upon  inference,  the  cases 
in  which  the  accused  party  is  caught  in  Jlagrantc  delicto  being  far  less 
common  than  those  in  which  circumstantial  evidence  is  given,  from 
which  the  reasonable  deduction  may  be  drawn  that  tlie  offence  has,  in 
fact,  been  committed.  Even  in  cases  where  bigamy  is  alleged  and  proved 
it  is  necessary  to  adduce  evidence  of  adultery  {Ellam  v.  Ellam,  1889, 
61  L.  T.  N.  S.  338).  In  such  cases  as  this,  however,  when  once  the 
bigamous  marriage  has  been  established  to  the  satisfaction  of  the 
Court,  it  needs  but  comparatively  slight  further  evidence  of  adultery, 
the  natural  and  obvious  inference  being  that  persons  who  contract  a 
bigamous  marriage  do  so  with  tlie  main  object  of  living  together  as 
man  and  wife. 

Apart  from  a  denial  and  traverse  of  the  allegations  of  marital  miscon- 
duct in  a  divorce  petition,  the  proof  of  which  in  all  cases  lies  upon  the 
petitioner,  the  defences  to  such  a  petition  are,  in  their  nature,  of  two  kinds 
— those  which,  if  proved,  constitute  an  absolute  bar  to  relief,  and  those 
which  are  merely  discretionary  bars.  The  absolute  bars  are :  connivance, 
condonation,  collusion.  The  discretionary  bars  are :  cruelty  on  the  part 
of  a  petitioner ;  or  such  wilful  neglect  and  misconduct  on  the  part  of  a 
petitioner  as,  in  the  opinion  of  the  Court  or  jury,  has  conduced  to  the 
misconduct  alleged  and  proved  against  the  respondent ;  or  desertion  by 
the  petitioner  without  just  cause ;  or  adultery  on  the  part  of  the  peti- 
tioner ;  or  unreasonable  delay  on  the  part  of  the  petitioner  in  presenting 
or  prosecuting  the  petition. 

To  deal  shortly  with  each  ground  of  defence  seriatim : — Connivance  is 
about  the  most  serious  counter-charge  that  can  be  made  against  a  married 
person,  especially  against  a  husband.  It  amounts  to  no  less  than  an 
allegation  that  the  misconduct  (adultery)  of  the  other  party  to  the 
marriage  has  been  actually  compassed  or  brought  about,  or,  at  least,  has 
been  knowingly  and  wilfully  permitted,  by  the  petitioner.  The  strictest 
proof  is  required  of  so  extremely  grave  a  charge.  Condonation  is 
the  blotting  out  or  forgiving  of  the  offence  alleged  and  proved  ])y  the 
petitioner,  with  a  full  knowledge  of  the  offence  so  condoned.  Prior  and 
full  knowledge  is  essential  to  constitute  condonation  in  law,  for  a  person 
cannot  reasonably  be  said  to  forgive  that  which  he  or  she  is  not  fully 
cognisant  of.  The  authorities  go  to  show,  however,  that  condonation 
requires  to  be  more  strictly  proved  by  a  husband,  who  seeks  to  set  it 
up  in  bar  to  his  wife's  claim  to  relief,  than  where  pleaded  by  a  wife 
against  her  husband.  Collusion  is  the  presenting  or  prosecuting  of  a 
petition  for  divorce,  by  arrangement  or  agreement  between  the  parties, 
such  arrangement  or  agreement  being  contrary  to  the  law  of  this  country, 
which,  unlike  some  foreign  countries,  does  not  permit  divorces  to  be 
granted  by  what  amounts  practically  to  consent.  Anything  whicli 
savours  of  collusion  is  most  strictly  inquired  into  and  dealt  with  by  the 
judges,  especially  during  the  last  ten  or  twelve  years  (see  Churchward  v. 
Churchward,  [1895]  P.  75).  The  discretionary  bars,  from  their  nature, 
and  by  the  light  of  what  we  have  already  said,  may  be  left  to  speak  for 
themselves,  with  these  two  additional  remarks,  that  the  length  of  delay, 
which  is  to  be  considered  sufficient  to  bar  a  petitioner's  claim  to  relief, 
which,  apart  from  such  delay  he  or  she  woidd  be  entitled  to,  is 
absolutely  within  the  discretion  of  the  Court,  having  regard  to  the  cir- 
cumstances of  the  particular  case,  and  of  the  parties  before  it ;  and,  in 
respect  of  adultery  on  the  part  of  a  petitioner,  while  the  Divorce  Act, 
1857,  20  &  21  Vict,  c.  85,  s.  31,  places  this  offence  within  the  category 
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of  discretionary  bars,  the  Courts  have,  in  practice,  treated  it  more  in  the 
light  of  an  absolute  bar,  and  have  refused,  and  still  refuse,  to  grant  a 
decree  of  divorce  in  such  cases,  unless  satisfied  that  the  adultery  has 
been  committed  under  a  bond  fide  though  erroneous  view  of  the  law, 
or  under  very  exceptional  and  excusable  circumstances  (see  Symons 
V.  SymoTis,  the  Queen's  Proctor  intervening,  [1897]  P.  167). 

Although  the  Act  of  1857  (s.  31)  makes  no  distinction  between  a 
husband  and  wife,  in  regard  to  the  exercise  of  the  discretion  it  confers, 
the  Court  has,  practically  without  exception,  refused  to  grant  a  divorce 
to  a  husband  who  is  proved  to  have  committed  adultery,  even  although 
such  adultery  has  been  condoned  (see,  for  examples,  Story  v.  Story,  1887, 
12  P.  D.  196 ;  57  L.  J.  15  (P.  &  M.);  57  L.  T.  E.  536 ;  Stoker  v.  Stoker, 
14  P.  D.  60;  58  L.  J.  40  (P.  &  M.);  60  L.  T.  E.  400);  and,  d.  fortiori, 
the  Court  will  refuse  such  a  decree  where  the  adultery  of  the  husband 
(petitioner)  has  not  been  condoned  {Evans  v.  Evans  and  Elford,  [1906] 
P.  125).  The  decision  of  the  late  President  (Sir  Francis  Jeune)  in  Con- 
stantinidi  v.  Constantinidi,  [1903]  P.  246,  was  questioned  from  the  first, 
and  is  not  to  be  taken  as  an  authority. 

In  considering  to  what  extent  desertion,  which  was  not  a  matri- 
monial offence  till  the  Matrimonial  Causes  Act,  1857,  20  &  21  Vict. 
c.  85,  made  it  so,  is  to  be  held  now  to  be  a  bar  to  relief,  the  Court  will 
especially  have  regard  to  the  question  whether  it  has  conduced  to  the 
misconduct  of  the  other  spouse,  the  principles  upon  which  the  Ecclesias- 
tical Courts  acted  having  been  apparently  to  refuse  relief  to  a  petitioner 
who  was  found  guilty  of  conduct  conducing  to  the  misconduct  of  the 
respondent.  Where  the  Court  found  that  desertion  by  the  petitioner 
had  conduced  to  the  adultery  of  the  respondent,  a  decree,  even  of 
judicial  separation,  was  denied  him  {Hodgson  v.  Hodgson  &  Turner, 
[1905]  P.  233).  (The  case  of  Synge  v.  Synge,  [1900]  P.  180,  which  was 
a  wife's  petition,  may  usefully  be  consulted  on  this  subject.) 

The  onus  of  proving  the  defences  alleged  in  answer  to  a  petition 
lies  upon  the  party  setting  them  up,  but  it  is  the  duty  of  the  Court 
to  take  cognisance  of  connivance  or  condonation,  though  not  pleaded 
(Matrimonial  Causes  Act,  1857,  s.  29),  if  it  should  appear  in  the  course 
of  the  hearing  or  trial  that  the  petitioner  has  condoned  or  has  been  in  any 
way  accessory  to  the  offences  of  which  he  complains.  Furthermore,  if, 
on  the  hearing  or  trial,  the  judge  shall  see  tit,  for  any  cause  which  raises 
a  suspicion  tliat  material  facts  have  been  or  are  being  kept  back  from 
the  knowledge  of  the  Court,  but  where  nothing  has  come  to  light  at  or 
before  the  hearing  or  trial,  which  may  justify  tlie  judge  in  withholding 
from  the  petitioner  a  decree  nisi  for  dissolution  of  the  marriage,  he  may 
direct  that  the  papers  relating  to  the  case  be  laid  before  the  King's 
Proctor,  who  thereafter  may  take  such  steps,  under  the  direction  of  the 
Attorney-General,  as  he  may  deem  fit,  and  may,  if  so  authorised,  inter- 
vene in  the  suit  and  file  his  plea,  showing  cause  why  the  decree  wm 
should  not,  in  his  view  of  the  case,  be  made  absolute. 

In  regard  to  the  withholding  from  the  Court  of  material  facts  and 
what  are  "  material  facts,"  such  as  to  bar  a  petitioner's  claim  to  relief, 
there  are  two  recent  and  absolutely  irreconcilable  decisions  {Roche  v. 
Roche,  [1905]  P.  142;  and  Hunter  v.  Hmiter,  [1905]  P.  217).  Neither 
of  these  cases  was  taken  to  the  Court  of  Appeal.  The  question  was 
raised  in  both  of  them  upon  the  intervention  of  the  King's  Proctor. 

For  a  period  of  about  two  and  a  half  years  after  the  first  Divorce 
Act  came  into  operation  the   decrees   pronounced  by  the  Court  were 
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final;  but,  from  the  28th  day  of  August  1860,  the  Matrimonial  Causes 
Act  of  that  year  (23  &  24  Vict.  c.  144)  made  the  decrees  thereafter 
pronounced  in  suits  for  dissolution  of  marriage  decrees  nisi  or  inchoate 
decrees,  which,  during  a  period  of  three  months  (now  six  months),  unless 
for  very  special  reasons  the  Court  shortens  this  period  (see  29  &  30  Vict. 
c.  32,  s.  3),  are  liable  to  be  challenged  by  any  person,  or  by  His  Majesty's 
Proctor  as  aforesaid.  The  Act  of  1860,  which  was  limited  in  its  dura- 
tion, was  made  perpetual  by  25  &  26  Vict.  c.  81.  In  practice,  a  member 
of  the  public  rarely  intervenes  on  his  own  behalf,  but  the  King's  Proctor 
is  made  aware  of  the  reasons  which  may  be  said  to  exist  for  stopping 
the  final  decree  being  pronounced.  Until  this  decree  absolute  is  pro- 
nounced, the  parties  remain,  in  the  eye  of  the  law,  man  and  wife.  If 
either  party  die  before  decree  absolute,  the  decree  nisi,  ipso  facto,  falls, 
and  is  of  no  effect  whatever.  If  the  petitioner  die,  it  cannot  be  revived 
or  made  absolute  by  the  legal  personal  representatives  of  the  petitioner. 
If  between  the  date  of  the  decree  nisi  and  decree  absolute  either  of  the 
parties  to  the  marriage  have  sexual  intercourse  with  any  other  person, 
this  amounts,  in  law,  to  adultery,  and  is  a  ground  for  intervention  by 
the  King's  Proctor  to  prevent  the  decree  nisi  being  made  absolute. 

Divorced  Wife,  Name  of. — On  her  marriage  a  woman  takes  her  hus- 
band's name,  and  this  name  she  retains  after  divorce,  unless  another 
name,  e.g.  her  maiden  name,  has  been  so  far  acquired  by  repute  as  to 
obliterate  the  name  she  has  acquired  by  marriage  {Fendcdl  v.  Gold- 
smid,  1877,  2  P.  D.  263).  In  that  case,  which  was  referred  to  with 
approval  by  Lord  Lindley  in  Cowley  v.  Cowley,  [1901]  A.  C,  at  p.  459, 
the  petitioner  had  obtained  a  divorce  from  her  husband,  and  had 
subsequently  remarried  him  after  publication  of  banns  in  which  she 
was  described  by  her  married  name,  although  in  the  interval  between 
the  divorce  and  the  remarriage — nearly  a  year  and  a  half — she  had 
usually  passed  by  her  maiden  name.  She  afterwards  applied  to  have 
the  remarriage  annulled,  on  the  groimd  of  the  informality  in  the  publi- 
cation of  the  banns.  The  question  was  not  finally  determined,  as  the 
petitioner's  counsel  agreed  that  the  petition  should  be  dismissed,  but 
the  Judge  Ordinary  made  the  following  observations  on  the  question : 
"  I  am  of  opinion,"  he  said,  "  that  marriage  confers  a  name  upon  a 
woman,  which  becomes  her  actual  name,  and  that  she  can  only  obtain 
another  by  reputation.  The  circumstances  must  be  very  exceptional  to 
render  a  marriage  celebrated  in  the  actual  names  of  the  parties  invalid. 
It  could  only  be  where  the  woman  has  so  far  obtained  another  name  by 
repute  as  to  obliterate  the  original  name." 

A  man  has  no  such  property  in  his  name  as  to  entitle  him  to  pre- 
vent a  woman,  not  his  wife,  from  claiming  to  be  such,  unless  she  does 
so  maliciously.  Where  the  marriage  of  a  commoner  with  a  peer  of  the 
realm  has  been  dissolved  by  decree  at  the  instance  of  the  wife,  and  she 
afterwards,  on  marrying  a  commoner,  continues  to  use  the  title  she 
acquired  by  her  first  marriage,  she  does  not  thereby,  though  having  no 
legal  right  to  the  user,  commit  such  a  legal  wrong  against  her  former 
husband,  or  so  affect  his  enjoyment  of  the  incorporeal  hereditament  he 
possesses  in  his  title,  as  to  give  him  the  right,  in  the  absence  of  proof  of 
malice,  to  an  injunction  restraining  her  use  of  the  title  {Cowley  v.  Cotdey, 
[1900]  P.  305) ;  only  the  House  of  Lords  can  try  questions  of  right  in 
matters  of  peerage  or  dignities  connected  therewith  {Cowley  v.  Cowley, 
1901]  A.  C.  450).  ' 

Service  of  Citation  Abroad. — No  leave  is  required  for  the  service  of  a 
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citation  out  of  the  jurisdiction,  but  the  time  for  appearance  is  extended 
in  such  a  case  (Oakley,  Divorce  Practice,  6th  ed.,  p.  36).  As  in  the 
ordinary  case,  service  must  be  personal,  unless  an  order  for  substituted 
service  is  obtained.  In  some  countries,  however,  owing  to  the  provisions 
of  their  laws,  there  may  be  a  difficulty  in  effecting  personal  service  on 
a  foreigner  resident  there.  In  Trilbner  v.  Triibner  &  Christiani,  a  case 
cited  in  Mr.  Dixon's  work  on  Divorce  Practice,  3rd  ed.,  p.  105,  as  unre- 
ported, but  which  is  reported  in  62  L.  T.  186,  leave  was  given  by  Butt, 
J.,  to  serve  the  citation  on  the  co-respondent  by  registered  letter,  on  the 
ground  that  the  laws  of  the  country  where  he  was  then  living  precluded 
personal  service  on  him.     See  Service  out  of  the  Jurisdiction. 

See  further,  articles  on  Costs,  Vol.  III.  p.  486 ;  Desertion  of  Wife 
AND  Children  ;  Husband  and  Wife  ;  Judicial  Separation  ;  Licence  ; 
Marriage  ;  Nullity  of  Marriage  ;  Kestitution  of  Conjugal  Eights. 

[Ai(tho7'ities.  —  Browne  and  Powles  on  Divorce,  7th  ed. ;  Oakley's 
Divorce  Practice,  6th  ed. ;  Dixon  on  Divorce,  3rd  ed.,  1900;  4th  ed.  in 
preparation.] 

Do  or  Make. — The  words  "do  or  make  waste"  in  the  Statute 
of  Marlbridge  (52  Hen.  in.  c.  23,  s.  2)  as  well  as  in  the  Statute  of 
Gloucester  (6  Edw.  i.  c.  5)  include  permissive  waste  (Coke,  2  Inst.  145 ; 
see  also  Woodhousc  v.  Walker,  1880,  49  L.  J.  Q.  B.  609). 

Do  the  Needful. — Where  a  person  against  whom  an  award 
had  been  made  directed  a  solicitor  to  act  for  him  and  "  do  the  needful," 
it  was  held  that  these  words  empowered  such  solicitor  to  carry  the  whole 
award  into  effect,  although  his  immediate  business  was  to  carry  out  only 
a  part  of  it  {Dawson  v.  Lawley,  1801,  4  Esp.  64). 

Dock. — The  legal  rights  and  liabilities  attachhig  to  the  ownership 
of  docks  will  be  found  under  Harbours.  It  seems  only  necessary 
here  to  refer  to  certain  statutory  enactments  relating  to  docks.  The 
Admiralty  were  empowered  to  draw  a  sum  of  £300,000  from  the  Con- 
solidated Fund  as  a  loan  for  constructuig  docks  in  British  possessions 
in  1865  (28  &  29  Vict.  c.  106).  The  Bank  Holiday  Acts  extend  to 
persons  employed  in  docks  (1871,  34  &  35  Vict.  c.  17;  1875,  38  &  39 
Vict.  c.  13 ;  1876,  39  &  40  Vict.  c.  36,  s.  8 ;  1903,  3  Edw.  vii.  c.  1  (as  to 
Ireland)).  There  are  provisions  of  the  criminal  law  which  deal  with  the 
offences  of  setting  fire  to,  or  injuring,  or  stealing  from  docks  and  dock 
buildings  (1861,  24  &  25  Vict.  cc.  96  and  97).  The  definition  of  the 
word  "dock"  for  the  purposes  of  the  Workmen's  Compensation  Act, 
1897,  60  &  61  Vict.  c.  37,  is  now  no  longer  important,  having  regard 
to  the  provisions  of  the  Workmen's  Compensation  Act,  1906,  6  Edw.  vii. 
c.  58.     See  also,  as  to  offences,  Barge  ;  Canal. 

Dock  Company. — Dock  companies  are  corporations  generally 
created  by  special  Acts,  e.g.  the  London  Dock  Companies.  Modern  com- 
panies incorporate  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847. 
The  principal  legal  rights  and  liabiHties  of  such  companies  will  be  found 
under  Cargo  ;  Harbours  ;  Warehousemen. 

Dock  Dues  are  payments  made  to  the  owners  of  docks  by  the 
owners  of  ships  using  the  docks,  in  proportion  to  the  tonnage  of  the  ship, 
and  by  owners  of  goods,  viz.  by  shippers  when  they  are  entered  at  the 
custom-house.     [Scrutton,  Charter- Parties.'] 
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Dock  IVIa.S'tcr. — A  dock  master  exercises  an  exclusive  control 
and  direction  over  the  movements  and  navigation  of  vessels  entering, 
using,  or  quitting  the  docks  owned  by  the  corporation  whose  servant  he 
is.  The  dock  authority,  whether  it  be  a  corporation  trading  for  profit, 
e.g.  a  dock  company,  or  a  public  body  having  merely  the  power  of  levy- 
ing tolls  on  shipping,  using  the  port  and  applying  them  for  the  benefit 
of  the  port,  e.g.  the  Mersey  Docks  and  Harbour  Board,  is  liable  for  the 
acts  and  defaults  of  its  servants  and  for  the  proper  condition  of  its  docks 
{Thompson  v.  N.-E.  Ely.  Co.,  1860,  2  B.  &  S.  106,  owners  of  tidal  docks 
and  basin,  following  the  law  laid  down  in  Lancaster  Canal  Co.  v.  Parnabg, 
1839,  11  Ad.  &  E.  223,  owners  of  a  canal,  and  Mersey  BorJcs  v.  Gihhs, 
1866,  L.  K.  1  H.  L.  93).  A  dock  authority  is  thus  liable  for  damage 
done  to  a  ship  by  her  executing  the  orders  of  the  dock  master  or  other 
dock  official,  e.g.  grounding  on  an  uneven  bottom  (The  AjmUo,  [1891] 
A.  C.  499 ;  Heney  v.  Magistrates  ofKirJxXudhright,  [1892]  A.  C.  264) ;  and 
equally  so  if  a  vessel,  while  acting  under  the  orders  of  a  dock  master,  or 
of  his  duly  authorised  deputies  or  assistants  (The  Mystery,  [1902]  P.  115), 
does  damage  to  the  property  of  any  other  person,  e.g.  collides  with  another 
ship  (The  Bilbao,  1860,  Lush.  149).  The  shipowner  will  not  be  liable 
in  such  a  case  if  he  can  show  that  the  damage  was  entirely  due  to  the 
act  or  default  of  the  dock  master  (The  Cynthia,  1876,  2  P.  D.  52);  but 
if  the  orders  of  the  dock  master  are  negligently  executed,  or  proper 
precautions  are  not  taken  by  those  on  board  the  ship,  e.g.  if  the  master 
has  an  insufficient  crew  on  board  in  a  gale,  the  shipowner  is  liable  for 
any  damage  to  other  persons  or  their  property  resulting  therefrom,  even 
though  the  orders  given  by  the  harbour  master  be  injudicious  (The 
Excelsior,  1868,  L.  R.  2  Ad.  &  Ec.  268) ;  and  the  fact  of  his  vessel's 
taking  the  help  of  a  tug  belonging  to  the  dock  authority  which  offers 
its  services  does  not  release  him  from  his  liability  for  damage  done  to 
another  ship  by  his  vessel  while  in  tow  of  the  tug  (The  Belgic,  1875, 
2  P.  D.  57).  In  order  to  make  the  dock  authority  liable  for  the  acts 
and  defaults  of  the  dock  master,  it  is  also  necessary  that  the  orders 
given  by  him  should  be  within  the  scope  of  his  duty  (The  Rhosina,  1885, 
10  P.  D.  24  and  131). 

Dock  Warrants  are  warrants  issued  by  a  dock  company  under 
which  delivery  can  be  taken  of  goods  put  in  charge  of  the  dock  company 
by  a  shipowner  or  a  shipper.  Under  the  Factors  Acts,  1889,  a  dock 
warrant  is  expressly  included  in  the  definition  of  the  phrase  "  document 
of  title  "  used  therein,  as  being  "  a  document  used  in  the  ordinary  course 
of  business  as  proof  of  the  possession  or  control  of  goods,  or  authorising, 
or  purporting  to  authorise,  either  by  indorsement  or  delivery,  the 
possessor  of  the  document  to  transfer  or  receive  goods  thereby  repre- 
sented (s.  1  (4)).  A  pledge  of  it  is  deemed  to  be  a  pledge  of  the  goods 
(s.  3).  Sec.  3,  though  in  its  terms  general,  does  not  apply  to  any  pledge, 
except  by  a  mercantile  agent,  within  the  meaning  of  the  Act  (Inglis 
V.  Bohertson,  [1898]  A.  C.  616).  In  this  case  a  distinction  was  drawn 
between  sees.  2-7,  headed  "  Dispositions  hy  Mercantile  Agents,"  and  sees. 
8-10,  headed  "  Dispositio7is  hy  Sellers  and  Buyers  of  Goods."  The  lawful 
transfer  of  a  dock  warrant  to  a  person  as  a  buyer  or  owner  of  the  goods, 
and  its  transfer  by  that  person  to  another,  who  takes  it  in  good  faith 
and  for  valuable  consideration,  has  the  same  effect  for  defeating  any 
vendor's  lien  or  right  of  stoppage  ^V^  transitu  as  the  transfer  of  a  bill  of 
lading  has  for  defeating  the  right  of  stoppage  in  transitu  (s.  10).     This 
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statute  recognises  the  mercantile  practice  of  treating  dock  warrants 
and  certificates  in  all  cases  as  transferring  by  indorsement  the  actual 
possession  of  the  goods  which  they  represent — existing  certainly  in  1815 
(Spear  v.  Tr avers,  1815,  4  Camp.  251 ;  Zwitiger  v.  Samuda,  1817,  7  Taun. 
264;  18  R.  R.  476;  Lucas  v.  Dorrien,  ibid.  278;  18  R.  R.  480)— as  legal 
in  cases  where  a  third  person  is  the  middleman  between  the  owner  and 
the  buyer  of  the  goods.  But  where  the  question  is  only  between  the 
immediate  parties  to  a  contract,  a  dock  warrant  is  not  a  document  of 
title  to  the  goods  referred  to  in  it,  but  only  a  mere  offer  or  token  of 
authority  to  receive  possession  of  the  goods ;  and  it  does  not,  like  a  bill 
of  lading,  pass  the  possession  by  indorsement  to  another  person  so  as  to 
prevent  the  seller  of  the  goods  stopping  them  in  transitu  {M'Ewan  v. 
SniUh,  1849,  2  H.  L.  C.  309;  9  E.  R.  1109;  81  R.  R.  166),  unless  (by 
analogy  to  other  "  warrants")  an  established  custom  to  that  effect  is 
proved,  which  was  in  the  contemplation  of  the  parties  to  the  contract 
{Merchant  Bankiiu/  Co.  v.  Phcenix  Bessemer  Steel  Co.,  1877,  5  Ch.  D.  205). 
Two  reasons  for  this  diflerence  between  bills  of  lading  and  dock  warrants 
are  given  by  Lord  Blackburn,  namely — (1)  in  the  case  of  the  former  the 
goods  are  at  sea,  and  the  purchaser  who  takes  it  lias  done  all  that  is 
possible  in  order  to  take  possession  of  the  goods,  while  in  the  latter  case 
the  goods  are  on  land,  and  the  person  who  receives  the  warrant  can  at 
once  lodge  it  and  so  take  actual  or  constructive  possession  of  the  goods  ; 
(2)  bills  of  lading  are  ancient  documents  which  may  be  subject  to  the 
law  merchant,  while  dock  warrants  are  of  modern  invention,  and  no 
custom  of  merchants  relating  to  them  has  ever  been  established  (Contract 
of  Sale,  415).  Even  in  the  case  of  a  contract  effected  through  a  factor 
or  third  party,  a  dock  warrant  is  not  negotiable  in  the  same  way  as  is 
a  liill  of  exchange.  The  Factors  Act  does  not  do  more  than  estop  the 
owner  of  goods  who  has  issued  such  a  document  from  setting  up  his  title 
to  the  goods  as  against  the  possessor  of  it,  e.g.  by  claiming  a  lien,  viz.  the 
right  to  stop  the  goods  in  transitu  (Pearson  Gee,  Factors  Act,  33  ;  Sale  of 
Goods  Act,  Chalmers,  6th  ed.,  pp.  71,  72). 

A  dock  warrant  is  included  for  stamp  purposes  in  the  expression 
"  warrant  for  goods,  meaning  any  document  or  writing  being  evidence 
of  the  title  of  any  person  tlierein  named  or  his  assigns  or  the  holder 
thereof  to  the  property  in  any  goods  .  .  .  lying  in  any  warehouse  or 
dock  upon  any  wharf,  and  signed  or  certified  by  or  on  behalf  of  the 
person  having  the  custody  of  the  goods"  (Stamp  Act,  1891,  s.  Ill  (1)); 
and  the  stamp  duty  payable  on  it  is  3d.  (ibid.  Schedule). 

Even  in  cases  of  sale  of  goods  by  a  factor,  a  dock  warrant  may 
not  be  a  document  of  title  to  goods ;  for  there  may  be  more  than  one 
given  for  the  same  goods,  and  then  the  person  otherwise  entitled  to  the 
goods  will  obtain  delivery  of  them  (Imperial  Bank  v.  London  and  St^ 
Katherincs  Docks  Co.,  1877,  5  Ch,  \).  195).  Nor  will  a  dock  warrant 
or  delivery  order  supersede  the  real  document  of  title  to  the  goods,  e.g. 
a  bill  of  lading  which  is  still  a  living  instrument ;  thus  where  delivery 
warrants  for  goods  were  given  to  Barber,  who  sold  the  goods  as  a  factor^ 
and  had  advanced  Abraliam  (the  owner)  £2000  on  them,  and  had  had 
the  third  part  of  the  bill  of  lading  indorsed  to  him,  but  Meyerstein  had 
previously  advanced  £2500  on  the  same  goods,  and  had  the  first  and 
second  parts  of  the  bill  of  lading  indorsed  to  him,  Meyerstein  was  held 
entitled  to  satisfy  his  claim  first,  because  the  bill  of  lading  was  still  in 
force  as  the  document  of  title  to  the  goods,  owing  to  the  fact  that  at  the 
time  of  Meyerstein's  advance  there  was  a  "  stop  "  on  the  goods  by  a  bank 
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for  advances,  as  well  as  one  by  the  master  for  freight  {Barter  v.  Meijcr- 
stein,  1870,  L.  E.  4  H.  L.  330). 

[Authorities. — Blackburn,  Contract  of  Sale,  pt.  iii.  ch.  ii, ;  Pearson 
Gee,  Factors  Act ;  Chalmers,  Sale  of  Goods  Act ;  Scrutton,  Chartcr- 
Parties.    See  also  Peincipal  and  Agent.] 

Doctors'  Commons. — See  Advocates,  College  of. 

Documents,  Discovery  of. — Discovery  of  documents 
is  the  proceeding  by  which  one  party  to  an  action,  in  the  first  place, 
compels  his  opponent  to  disclose  all  documents  in  his  possession  or 
under  his  control  which  are  relevant  to  any  issue  in  the  action,  and, 
in  the  second  place,  to  produce  them,  or  some  of  them,  for  his  inspection, 
and  to  allow  him  to  take  copies. 

By  the  Judicature  Act,  1875,  all  Divisions  of  the  High  Court  possess 
the  full  powers  of  enforcing  discovery  which  were  formerly  the  special 
privilege  of  the  Court  of  Chancery  ;  though  such  powers  are  not  exercised 
precisely  in  the  methods,  or  according  to  the  practice,  formerly  in  vogue 
in  that  Court. 

In  any  action,  whether  in  the  Chancery,  King's  Bench,  or  Probate, 
Divorce,  and  Admiralty  Division,  as  soon  as  the  defendant  has  delivered 
his  defence  (but  not  as  a  rule  before),  any  party  may,  without  filing  any 
affidavit,  or  naming  any  particular  document,  apply  to  a  master  on  a 
summons  for  directions  for  an  order  under  Order  31,  r.  12,  directing  any 
opponent  in  the  action  to  disclose  on  oath  all  documents  which  are  or 
have  been  in  his  possession  or  power  relating  to  any  matter  in  question 
in  the  action.  But  in  order  to  prevent  unnecessary  applications,  it  is 
wisely  provided  that  he  must  pay  for  this  privilege ;  upon  making  the 
application,  he  must  bring  £5  (or  any  less  sum  which  the  master  in  his 
discretion  may  deem  sufficient)  into  Court,  and  place  it  to  the  "  security 
for  costs  account,"  to  abide  further  order  (Order  31,  r.  26). 

On  the  hearing  of  the  application,  the  master  will  order  such  dis- 
closure only  when,  and  only  so  far  as,  he  deems  it  necessary  either  for 
fairly  disposing  of  the  action  or  for  saving  costs.  If  he  is  satisfied  that 
discovery  is  not  necessary,  he  will  refuse  the  application.  If  he  is  satis- 
fied that  discovery  is  not  necessary  at  that  stage  of  the  action,  he  will 
adjourn  the  application  (see  r.  20).  In  other  cases  he  will  order  either 
general  discovery,  or,  if  he  thinks  fit,  discovery  limited  to  certain  classes 
of  documents.  The  party  seeking  discovery  must  serve  on  his  opponent 
the  master's  order,  together  with  a  copy  of  the  receipt  for  the  amount 
paid  into  Court.  A  plaintiff  can  obtain  discovery  under  this  rule 
from  any  necessary  defendant  {Spokes  v.  Grosvenor  Hotel  Co.,  [1897]  2  Q.  B. 
124).  And  one  defendant  can  obtain  discovery  of  documents  from  his 
co-defendant  if  there  be  any  issue  or  any  right  to  be  adjusted  between 
them  in  the  action  {Shaw  v.  Smith,  1886,  18  Q.  B.  D.  193  ;  Alcoy,  etc.,  Co. 
V.  Greenhill,  1896,  74  L.  T.  345  ;  James  Nelson  &  Sons,  Ltd.  v.  Nelson  Line, 
Ltd.,  [1906]  2  K.  B.  217). 

General  Discovery. — A  party  should  always  apply  for  general  dis- 
covery where  it  is  probable  that  his  opponent  is  in  possession  of 
important  documents  of  which  he  himself  is  ignorant;  for  if  he 
neglects  to  take  this  precaution,  the  production  or  non-production  of 
such  a  document  at  the  trial  is  not  a  sufficient  ground  of  surprise  to 
entitle  him  to  a  new  trial  {Turnhdl  v.  Duval,  [1902]  A.  C.  429). 
Any  party  against  whom  a  general  order  for  discovery  has  been  made 
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must  make  an  affidavit,  specifying  all  the  documents  material  to  the 
matters  in  dispute  in  the  action  which  are  or  have  been  in  his  pos- 
session. He  must  describe  them  with  particularity  sufficient  to  identify 
them  hereafter,  should  the  Court  think  fit  to  order  any  of  them  to 
be  produced  {Taylor  v.  Batten,  1878,  4  Q.  B.  D.  85).  His  opponent,  as 
soon  as  he  learns  of  their  existence,  will  of  course  wish  to  see  them ; 
so  he  must  also  specify  which,  if  any,  he  objects  to  produce  (Order  31, 
r.  13),  and  on  what  grounds  he  so  objects.  He  must  specify  all  material 
documents,  whether  he  objects  to  produce  them  or  not.  Any  document 
which  he  sets  out  in  the  schedule  to  his  affidavit  he  thereby  admits  to 
be  material.  He  should  pass  over  without  mention  every  document 
which  he  honestly  believes  to  be  irrelevant.  Every  document  which 
will  throw  any  light  on  any  part  of  the  case  is  material  and  relevant, 
and  must  be  disclosed.  If  some  portion  of  a  document  or  book  is 
relevant  and  the  rest  not,  he  must  specify  which  portions  he  admits 
to  be  relevant ;  he  has  the  document  or  book  in  his  possession,  and  he 
must  therefore  take  upon  himself  the  responsibility  of  stating  on  oath 
which  parts  do,  and  which  do  not,  relate  to  the  matters  in  issue.  But 
discovery,  and  inspection  too,  are  strictly  limited  to  the  matters  in  issue 
in  the  action.  Thus,  if  either  party  has  delivered  particulars,  he  will 
only  be  entitled  to  discovery  of  such  documents  as  are  relevant  to  the 
matters  specified  in  such  particulars  (  Yorlcshire  Provident  Co.  v.  Gilbert, 
[1895]  2  Q,  B.  148).  And  the  proprietor  of  a  newspaper  sued  for  a 
libel  which  has  appeared  in  his  columns  need  not,  as  a  rule,  disclose  the 
manuscript  from  which  he  printed  the  libel  {Hope  v.  Brash,  [1897]  2  Q.  B. 
188;  Kelly  v.  Colhoun,  [1899]  2  Ir.  K.  199). 

An  affidavit  of  documents  is  generally  in  the  form  shown  in  Appen- 
dix B.  to  R.  S.  C,  1883,  No.  8.  It  has  two  schedules;  and  the  first 
schedule  has  two  parts.  In  Schedule  I.  Part  1,  the  deponent  sets  out 
the  documents  which  he  has  in  his  possession  and  is  willing  to  produce ; 
in  Part  2,  the  documents  which  he  has  in  his  possession  and  is  unwilling 
to  produce.  In  Schedule  II.  he  sets  out  documents  which  he  once  had 
in  his  possession,  but  has  not  now.  The  reasons  for  which  he  refuses 
production  should  be  stated  in  the  body  of  the  affidavit. 

Docwnents  privileged  from  Production. — The  fact  that  a  document 
was  written  on  a  privileged  occasion  in  the  special  sense  in  which 
that  term  is  used  in  actions  of  defamation,  is  no  ground  for  refusing 
to  produce  it;  it  is  not  privileged  from  inspection  {Webb  v.  Host,  1880, 
5  Ex.  D.  23, 108).  But  tliere  are  five  grounds  on  which  production  may 
be  lawfully  refused : — 

1.  Documents  which  relate  exclusively  to  the  Deponent's  own  Case. — No 
party  need  produce  any  document  which  he  can  swear  to  relate  solely 
to  his  own  title  to  any  real  property,  corporeal  or  incorporeal,  and  to 
contain  nothing  which  tends  to  establish  the  title  of  his  opponent 
thereto  {Egremont  Burial  Board  v.  Egrcmont  Iron  Ore  Co.,  1880,  14 
Ch.  D.  158;  Morris  v.  Edwards,  1890,  15  App.  Cas.  309).  If,  however, 
the  documents  are  material  to  his  opponent's  title,  the  deponent  must 
produce  them,  even  though  he  be  a  purchaser  for  value  without  notice 
{Ind,  Coope  &  Co.  v.  Emmerson,  1887,  12  App.  Cas.  300).  This  class  of 
privilege  has  been  extended  so  as  to  protect  every  document  which  the 
deponent  can  swear  to  relate  solely  to  his  own  case,  and  to  contain 
nothing  to  assist  his  opponent's  case  or  to  impeach  his  own,  whether  a 
document  of  title  or  not  {Bewicke  v.  Graham,  1881,  7  Q.  B.  D.  400 ; 
A.-G.  V.  Emerson,  1882,  10  Q.  B.  D.  191 ;  Biidden  v.  Wilkinson,  [1893] 
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2  Q.  B.  432  ;  Frankenstein  v.  Gavin,  [1897]  2  Q.  B.  62  ;  A.-G.  v.  Newcastle- 
upon-Tyne,  [1899]  2  Q.  B.  478 ;  Milhank  v.  Alilhanl;  [1900]  1  Ch.  376 ; 
Johnson  v.  Whitaker,  1904,  90  L.  T.  535). 

2.  Documents  prepared  with  a  Vieiv  to  Litigation. — Any  document 
which  is  prepared  by  either  party  in  order  that  his  solicitor  may 
advise  him,  or  may  submit  it  to  counsel  for  his  advice,  is  privileged 
from  production,  although  it  is  alleged  to  contain  a  libel  on  his  oppo- 
nent {Loivden  v.  Blakey,  1889,  23  Q.  B.  D.  332),  and  although  it  was 
prepared  before  the  present  or  any  litigation  was  contemplated  (Minet 
V.  Morgan,  1873,  L.  R.  8  Ch.  361).  So  are  all  documents  prepared  by 
a  solicitor  with  a  view  to  the  pending,  or  to  some  previous  litiga- 
tion {Ccdcroft  V.  Guest,  [1898]  1  Q.  B.  759 ;  Goldstone  v.-  Williams, 
Deacon  &  Co.,  [1899]  1  Ch.  47 ;  Ainsworth  v.  Wilding,  [1900]  2  Ch.  315), 
and  all  opinions  of  counsel.  Thus,  a  plaintiff  suing  in  formd  paupens 
cannot  be  ordered  to  produce  for  inspection  by  the  defendant  the  case 
laid  before  counsel  under  Order  16,  r.  23,  and  his  opinion  thereon,  even 
though  he  has  made  them  exhibits  to  his  afitidavit  filed  in  accordance 
with  Order  16,  r.  24  (Sloane  v.  Britain  Steamship  Co.,  Ltd.,  [1897]  1  Q.  B. 
185).  All  briefs,  draft  pleadings,  etc.,  are  privileged  from  inspection, 
but  not  counsel's  indorsement  on  the  outside  of  his  brief  (  Walsham  v. 
Stainton,  1863,  2  Hem.  &  M.  1 ;  71  E.  R.  357;  Mcholl  v.  Jones,  1865, 
2  Hem.  &  M.  588 ;  71  E.  R.  592).  So  are  all  papers  prepared  by  any 
agent  of  the  party  for  the  use  of  his  solicitor  for  the  purposes  of  the 
action,  provided  such  action  be  then  commenced,  or  at  least  imminent 
{M'Corquodale  v.  Bell,  1876,  1  C.  P.  D.  471 ;  Southwark  and  Vauxhall 
Water  Co.  v.  Quick,  1878,  3  Q.  B.  D.  315 ;  Friend  v.  London,  Chatham, 
and  Dover  Bly.  Co.,  1877,  2  Ex.  D.  437).  And  so  generally  are  all  docu- 
ments which  are  called  into  existence  solely  for  the  purpose  of  assisting 
the  deponent  or  his  legal  advisers  in  any  actual  or  anticipated  litigation. 
But  the  privilege  does  not  extend  to  advisers  who  are  not  legal  (Slade  v. 
Tucker,  1880,  14  Ch.  D.  824;  Tobakiri  v.  Dublin  Southern  Tramways  Co., 
[1905]  2  Ir.  R.  58)  ;  nor  to  letters  passing  between  co-defendants  (^ocA(j- 
faucauld  V.  Boustead,  [1897]  1  Ch.  196).  And  when  in  an  action  it  is 
alleged  with  some  show  of  reason  that  the  defendant  has  been  guilty  of 
a  crime,  or  of  fraud  not  amounting  to  a  crime,  communications  between 
him  and  his  solicitor  relating  to  the  alleged  crime  or  fraud,  or  to  its 
subject-matter,  are  not  privileged  from  production  merely  because  they 
passed  between  solicitor  and  client,  even  though  it  be  not  alleged  that 
the  solicitor  was  a  party  to  the  alleged  crime  or  fraud  (B.  v.  Cox  & 
Bailton,  1884,  14  Q.  B.  D.  153  ;  Fostlethivaite  v.  Bickman,  1887,  35  Ch.  D. 
722 ;  Williams  v.  Qucbrada,  etc.,  Co.,  [1895]  2  Ch.  751 ;  Bullivant  v.  A.-G. 
for  Victoria,  [1901]  A.  C.  196). 

3.  Incriminating  Documents. — It  is  also  a  ground  of  privilege  that  the 
documents,  if  produced,  would  tend  to  criminate  the  party  producing 
them.  But  a  party  cannot  refuse  to  make  an  affidavit  of  documents  on 
the  ground  that  he  might  thereby  criminate  himself.  He  must  take 
the  objection  in  the  affidavit  (Spokes  v.  Grosvenor  Hotel  Co.,  [1897]  2  Q.  B. 
130).  He  alone  can  raise  the  objection,  and  he  must  do  so  on  oath  and 
in  terms  clear  and  express.  It  is  not  sufficient  for  him  to  swear  merely, 
"  The  production  will,  to  the  best  of  my  information  and  belief,  tend  to 
incriminate  me  "  {Boe  v.  New  York  Bress,  1883,  75  L.  T.  Jo.  31).  The 
objection  that  discovery  of  documents  will  tend  to  criminate  the  party 
against  whom  an  order  for  discovery  is  asked  is  not  a  ground  for  refusing 
to  make  the  order  (Nationcd,  etc.  v.  Smithies,  [1906]  A.  C.  434).     But  no 
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order  for  discovery  of  documents  will  apparently  be  made  against  the 
defendant  in  an  action  brought  to  recover  possession  of  demised  premises, 
on  the  ground  of  an  alleged  forfeiture  by  breach  of  covenant  {Earl  of 
Mexboroufjh  v.  Whitivood  Urban  District  Council,  [1897]  2  Q.  B.  Ill,  over- 
ruling Seaward  v.  Dennington,  1896,  44  W.  li.  696 ;  and  see  Miller  v. 
Waterford  Harbour  Commissioners,  [1904]  2  Ir.  E.  421). 

4.  Documents  belonging  to  a  Third  Person. — No  one  can  be  compelled 
to  produce  documents  which  he  liolds  merely  as  agent  or  trustee  for 
another,  if  the  true  owner  objects  to  their  production.  The  steward  of  a 
manor  may  refuse  to  produce  the  court  rolls,  if  the  lord  objects  to  their 
production.  So  if  an  action  be  brought  against  the  secretary  of  a 
limited  company,  he  will  not  be  ordered  to  produce  any  document  which 
is  the  property  of  the  company,  if  the  directors  forbid  him  to  do  so.  So, 
too,  a  solicitor  who  is  a  ])arty  to  an  action  may  refuse  to  produce 
documents  of  which  he  is  in  possession  solely  as  solicitor  for  a  client 
{Procter  v.  Smiles,  1886,  2  T.  L.  E.  474 ;  Ward  v.  Marshall,  1887, 3  T.  L.  E. 
578).  But  no  privilege  can  be  claimed  for  private  letters  written  to  the 
deponent  by  a  stranger  to  the  suit,  even  though  they  are  expressed  to 
be  written  in  confidence,  and  the  writer  forbids  their  production  {Hop- 
kinson  v.  Lord  Burrjhleg,  1867,  L.  E.  2  Ch.  447 ;  M'Corquodale  v.  Bell, 
1876,  1  C.  P.  D.  471). 

5.  State  Documents. — Sometimes,  also,  production  is  refused  on  the 
ground  of  public  policy  and  convenience.  This  can  only  be  where  one 
party  to  the  suit  is  officially  in  possession  of  State  documents  of  import- 
ance. If  the  defendant  be  a  subordinate  officer  of  a  public  department 
sued  in  his  official  capacity,  he  cannot,  on  his  own  authority,  claim 
privilege  on  the  ground  of  public  policy ;  production  can  only  be  refused 
on  that  ground  by  the  head  of  the  department  {Beatson  v.  Skene,  1860, 

5  H.  &  N.  838 ;  29  L.  J.  Ex.  430).  But  it  is  not  necessary  that  the  head 
of  the  department  should  himself  make  an  affidavit ;  so  long  as  it  is 
made  clear  to  the  Court  that  the  mind  of  the  responsible  person  has 
been  brought  to  bear  upon  the  question,  the  objection  will  be  upheld 
{Kain  v.  Farrcr,  1877,  37  L.  T.  469 ;  H.M.S.  Bellerophm,  1874,  44  L.  J. 
Ad.  5;  Hennessi/  v.  Wriqht,  1888,  21  Q.  B.  D.  509;  Fordy.  Blest,  1890, 

6  T.  L.  E.  295 ;  7/1  re  Joseph  Hargreaves,  Ltd.,  [1900]  1  Ch.  347). 

Further  and  better  Affidavit. — If  an  affidavit  of  documents  be  drawn 
up  in  proper  form,  it  is,  as  a  rule,  conclusive ;  and  no  affidavit  in  reply 
thereto  will  be  permitted.  If,  however,  it  can  be  shown  from  the  affidavit 
of  documents  itself,  or  from  the  documents  disclosed  in  it,  or  from  any 
admission  on  his  pleadings,  that  the  deponent  has  in  his  possession 
other  material  documents  which  lie  has  not  disclosed,  a  further  affidavit 
will  be  ordered  (  Welsh  Steam  Coal  Collieries,  Ltd.  v.  Gaskell,  1877,  36  L.  T. 
352 ;  Johnson  v.  Smith,  1877,  25  W.  E.  539 ;  36  L.  T.  741). 

Dvicovery  of  Particular  Documents. — There  are  two  cases  in  which  a 
party  can  obtain  partial  discovery  without  putting  his  opponent  to  the 
trouble,  or  himself  incurring  the  expense,  of  a  general  affidavit  of 
documents. 

(i.)  It  may  be  that  one  party  has  in  his  pleadings,  particulars,  or 
affidavits  referred  to  some  document ;  and  he  cannot  tlierefore  say  that 
it  is  not  material,  as  he  relies  on  it  himself.  His  opponent  is,  in  that 
ease,  entitled,  without  filing  any  affidavit  or  making  any  payment  into 
Court,  at  once  to  give  notice  under  Order  31,  r.  15,  that  he  will  call  and 
see  that  document,  and  take  a  copy  of  it,  if  he  deems  it  sufficiently 
material.  And  the  party  who  has  referred  to  the  document  must  pro- 
VOL.  IV.  '^'^ 
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duce  the  document  (if  he  has  it)  at  the  time  named  in  the  notice ;  if 
he  does  not,  he  cannot  himself  put  it  in  evidence  at  the  trial,  unless  he 
can  satisfy  the  judge  that  he  had  some  sufficient  reason  for  not  pro- 
ducing it.  This  rule  applies,  even  though  the  affidavit  has  never  been 
filed  {Fenner  v.  Lord,  [1897]  1  Q.  B.  667;  and  see  rr.  16,  17,  18). 

(ii.)  In  the  second  place,  it  may  be  that  one  party  knows  or  thinks 
he  knows  that  the  other  has  certain  material  documents  in  his  posses- 
sion, though  they  are  not  referred  to  in  any  pleading,  particular,  or 
affidavit.  In  such  a  case  he  may  file  an  affidavit  stating  his  belief, 
specifying  the  particular  documents,  and  showing  that  they  are  material 
<  White  V.  Spafford,  [1901]  2  K.  B.  241).  Upon  this  the  master  can 
order  his  opponent  to  state  on  affidavit  whether  he  has  or  ever  had  any 
of  those  documents  in  his  possession  or  power,  and  if  he  ever  had  one 
of  them  and  has  not  now,  when  he  parted  with  it,  and  what  has  become 
of  it  (Order  31,  r.  19a  (3)).  If  in  this  affidavit  he  admits  that  he  has 
any  of  the  documents  specified,  and  that  it  is  material,  it  becomes  at 
once  a  document  referred  to  in  an  affidavit  within  the  preceding  para- 
graph, and  rule  15  of  Order  31  applies  to  it. 

Production  and  Inspection. — A  master  at  chambers  may  at  any  stage 
of  the  action  order  any  party  to  produce  on  oath  such  of  the  material 
documents  in  his  possession  or  power  as  the  master  shall  think  right ; 
and  may  deal  with  such  documents  when  produced  in  such  manner  as 
shall  appear  just  (Order  31,  r.  14).  The  party  producing  any  book  or 
document  may  seal  or  cover  up  any  part  which  he  can  swear  is  not 
material  to  any  issue  in  the  action  {Blanc  v.  Burrows,  1896,  12  T.  L.  R. 
521 ;  Graham  v.  Sutton  &  Co.,  [1897]  1  Ch.  761).  No  order  will  be 
made  for  inspection  of  a  document  which  is  not  relevant  to  any  issue  in 
the  action,  even  though  it  has  been  disclosed  in  affidavit  {Hope  v.  Brash, 
[1897]  2  Q.  B.  188).  It  is  not  an  answer  to  an  application  for  produc- 
tion of  documents  that  they  are  in  the  hands  of  the  deponent's  former 
solicitors,  who  claim  a  lien  on  them  for  costs,  and  that  he  disputes  their 
bill ;  but  the  order  for  production  will  contain  liberty  to  apply  in  case 
he  really  cannot  obtain  the  documents  {Leivis  v.  Powell,  [1897]  1  Ch. 
678). 

The  inspecting  party  is  entitled  to  make  a  copy  of  any  document 
produced  to  him  {Ormerod,  Grierson&  Co.  v.  St.  George's  Ironworks,  [1905] 
1  Ch.  505).  In  a  proper  case  {e.g.  where  one  party  denies  that  he  wrote 
an  important  document  which  purports  to  be  in  his  handwriting)  the 
master  will  order  the  party  in  possession  of  the  document  to  permit  his 
opponent  to  take  photographic  or  facsimile  copies  of  it — of  course,  at 
his  own  expense  {Davey  v.Pemberton,  1862,  11  C.  B.  N.  S.  628;  Lewis  v. 
Barl  of  Londesborough,  [1893]  2  Q.  B.  191). 

Under  rule  18  of  the  same  order  the  master  may  make  an  order  for 
the  inspection  of  any  document  in  such  place  and  in  such  manner  as  he 
may  think  fit,  provided  such  inspection  be  necessary  for  disposing  fairly 
of  the  action  or  will  save  costs.  It  is  on  an  application  under  this  rule 
that  the  validity  of  any  claim  of  privilege  from  inspection  is  generally 
tested.  The  judge  may  himself  in  every  case  inspect  the  document  if 
he  thinks  fit  (r.  19a  (2);  Ehrmann  v.  Ehrmann,  [1896]  2  Ch.  826). 
Otherwise  the  only  question  on  such  an  application  is  whether  the 
deponent  has  in  his  affidavit  said  enough  about  the  document  for  which 
he  claims  privilege  to  entitle  him  to  refuse  production  {per  Lindley,  J., 
in  Kainy.  Farrer,  1877,  37  L.  T.  471);  unless  the  master  is  satisfied 
that  the  deponent  has  misrepresented  or  misconceived  its  effect  {Boherts 
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V.  Oppenheim,  1884,  26  Ch.  D.  724).  Any  party  to  the  action  may  also 
be  ordered  to  attend  at  any  stage  of  the  proceedings  for  the  purpose  of 
producing  any  document  named  in  the  order  (Order  27,  r.  7 ;  Straker  v. 
Reynolds,  1889,  22  Q.  B.  D.  262 ;  Elder  v.  Carter,  1890,  25  Q.  B.  D.  194). 
A  person  not  a  party  to  the  action  may  be  ordered  to  attend  and  produce 
certain  books  and  documents  before  an  examiner  appointed  by  the  Court 
{Zumbech  V.  Biggs,  1900,  48  W.  E.  507  ;  82  L.  T.  654). 

See  Admissions,  Vol.  I.  p.  195;  Discovery;  Public  Eecoeds  and 
Documents. 

Documents  of  Title. — See  Principal  and  Agent. 

Doges. — The  law  as  to  dogs  has  had  a  somewhat  curious  history 
and  development.     It  falls  under  three  heads : — 

1.  The  ownership  of  dogs,  and  the  remedies,  civil  and  criminal,  for 
interference  therewith. 

2.  Liability  of  owners  for  trespass  and  other  injuries  committed  by 
their  dogs. 

3.  Public  regulations  for  the  control  of  dogs. 

1.  At  common  law  dogs  were  regarded  as  of  a  base  nature,  and  not 
sufficiently  subjects  of  private  ownership  to  be  the  subjects  of  larceny ; 
for  which  result  the  reason  was  said  to  be  that  however  they  are  valued 
by  the  owner,  yet  they  shall  never  be  so  highly  regarded  by  the  law  that 
for  the  sake  of  them  a  man  shall  die  (Hawk.,  P.  C,  bk.  i.  c.  35,  s.  36). 
Stealing  the  skin  of  a  dead  dog  seems,  however,  to  have  always  been 
larceny  (see  R  v.  Halloway,  1823,  1  Car.  &  P.  121  n.).  In  1770  (10  Geo. 
III.  c.  18)  dog-stealing  was  made  an  offence  punishable  summarily.  The 
law  on  this  subject  is  now  contained  in  the  Larceny  Act,  1861,  24  &  25 
Vict.  c.  96. 

{a)  Stealing  a  dog,  or  unlawfully  having  in  possession,  or  on  the 
defendant's  premises,  a  stolen  dog  or  the  skin  of  a  stolen  dog,  is  punish- 
able by  a  Court  of  summary  jurisdiction  either  by  imprisonment  with 
or  without  hard  labour  for  not  over  six  months,  or  by  an  order  to  forfeit 
and  pay  the  value  of  the  dog,  and  also  a  sum  not  exceeding  £20  (ss.  18, 
19).  The  forfeiture  is  enforceable  under  42  &  43  Vict.  c.  49,  ss.  5,  21, 
47.  If  the  forfeiture  imposed  exceeds  £5,  or  the  imprisonment  exceeds 
one  month,  the  defendant  may  appeal  to  Quarter  Sessions  (24  &  25  Vict. 
c.  96,  s.  110 ;  42  &  43  Vict.  c.  49,  s.  31). 

(6)  Stealing  a  dog,  or  unlawfully  having  one  in  possession,  etc.,  after 
a  previous  conviction  of  dog-stealing,  is  a  misdemeanor  triable  at  Quarter 
Sessions,  and  punishable  by  imprisonment  with  or  without  hard  labour 
for  not  over  eighteen  months,  and  (or)  fine  and  sureties  (24  &  25  Vict. 
c.  96,  ss.  18,  19,  117 ;  5  &  6  Vict.  c.  38,  s.  1).  The  defendant  may  elect 
to  be  tried  by  a  jury  (42  &  43  Vict.  c.  49,  s.  17). 

(c)  Corruptly  taking  any  money  or  reward,  directly  or  indirectly, 
under  pretence,  or  upon  account  of  aiding  any  person  to  recover  a  dog 
which  lias  been  stolen,  or  is  in  the  possession  of  a  person  not  its  owner, 
is  a  misdemeanor  triable  and  punishable  as  in  case  (h)  (24  &  25  Vict, 
c.  96,  ss.  20,  117;  5  &  6  Vict.  c.  38,  s.  1);  and  a  dog  has  been  held  to 
come  within  the  words  "any  property  whatsoever"  in  sec.  102,  which 
imposes  penalties  on  persons  publicly  advertising  rewards  for  the  return 
of  stolen  property,  intimating  that  no  questions  will  be  asked  {Mirams 
V.  Our  Dogs  Publishing  Co.,  [1901]  2  K.  B.  564). 

{d)  The  provisions  of  sec.  21  as  to  stealing,  or  taking  with  intent  to 
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steal,  animals  not  the  subject  of  larceny  at  common  law,  are  in  terms 
wide  enough  to  include  dogs,  but  do  not  seem  to  be  meant  to  apply  to 
them ;  but  the  powers  of  justices  under  sec.  22  to  restore  to  the  owner 
such  animals  or  their  skins,  or  any  part  of  them  found  in  the  possession 
or  on  the  premises  of  any  person,  are  expressly  applied  to  dogs,  and  give 
a  summary  remedy  for  the  recovery  of  the  animal  alive  or  dead. 

The  owner  of  a  dog  has  always  been  entitled  to  maintain  trover  for 
its  recovery,  even  if  it  has  strayed,  nor  is  the  finder  entitled  to  detain  it 
till  paid  for  its  keep  {Binstcad  v.  Buck,  1777,  2  Black.  W.  1117). 

(e)  A  person  who  maliciously  kills,  maims,  or  wounds  a  dog  is  punish- 
able on  summary  conviction,  for  a  first  offence,  by  fine  not  exceeding 
£20  beyond  the  amount  of  the  injury,  and,  in  default  of  payment,  by 
imprisonment ;  and  for  a  second  or  subsequent  offence  may  be  summarily 
convicted  and  imprisoned,  with  or  without  hard  labour,  for  not  over 
twelve  months  (24  &  25  Vict.  c.  97,  s.  41 ;  42  &  43  Vict.  c.  49,  ss.  5,  21, 
47).  On  a  charge  of  a  second  offence  the  defendant  may  elect  to  be  tried 
by  a  jury  (42  &  43  Vict.  c.  49,  s.  17).  It  is  an  offence  against  this 
section  to  kill  a  trespassing  dog,  unless  the  act  was  done  in  a  lond  fide 
belief  that  the  act  was  necessary  to  protect  property,  and  was  the  only 
means  by  which  it  could  be  protected  {Miles  v.  Hutchings,  [1903]  2  K.  B. 
714).  Catching  a  dog  in  a  trap  is  not  an  offence  against  this  enactment 
{Bryan  v.  Eaton,  1876,  40  J.  P.  213),  nor  is  poisoning  a  dog  by  ffesh 
laid  in  an  enclosed  garden  into  which  the  dog  was  in  the  habit  of 
straying  {Daniel  v.  Janes,  1877,  2  C.  P.  D.  351);  and  the  setting  of  dog- 
spears,  while  not  absolutely  prohibited  as  a  means  of  destroying  dogs„ 
is  practically  rendered  unlawful,  as  they  are  calculated  to  inffict  bodily 
harm  on  man  (24  &  25  Vict.  c.  100,  s.  31) ;  but  see  Jordin  v.  CrumiK 
1841,  8  Mee.  &  W.  782 ;  Oke,  Game  Laws,  4th  ed.,  117. 

(/)  Killing  a  dog  by  laying  poisoned  ffesh  in  an  enclosed  garden  is 
an  ofience  within  27  &  28  Vict.  c.  115,  s.  2  ;  see  Daniel  v.  Janes,  iibi  siqna. 

2.  Trespasses  and  Injuries  hy  Dogs. — A  dog  found  on  a  man's  land  tres- 
passing and  doing  damage  may  be  distrained  damage  feasant  (see  Distress,. 
ante,  p.  643) ;  which  gives  a  mere  lien  for  the  damage  {Boden  v.  Boscoe, 
[1894]  1  Q.  B.  608) ;  but  may  not  be  killed  unless  it  is  actually  doing- 
damage  to  the  freehold  or  to  animals  thereon,  and  unless  the  killing  is 
necessary  to  prevent  the  damage  or  its  recurrence  (  Vere  v.  Caiudor,  1809, 
11  East,  568;  11  Pt.  R.  268;  Miles  v.  Hutchings,  [1903]  2  K.  B.  714; 
Beven,  Negligence,  2nd  ed.,  641).  Where  a  dog  trespasses  on  a  manor 
or  free  warren,  the  lord  or  his  delegates  may  seize  and  appropriate  it 
(1  &  2  Will.  IV.  c.  32,  s.  13;  Kingsworth  v.  Bretton,  1814,  5  Taun.  416). 
But,  as  a  general  rule,  the  owner  of  a  dog  is  not  liable  for  any  damage 
done  by  it  on  land,  unless  it  trespasses  by  his  consent,  or  on  his  incite- 
ment, or  unless,  knowing  its  propensities,  he  suffers  it  to  be  at  large. 

If  a  dog  bites  a  human  being  the  owner  is  not  liable  (1)  if  the  person 
bitten  is  a  trespasser  {Sarch  v.  Blackburn,  1833,  4  Car.  &  P.  297 ;  34 
R.  R.  805) ;  (2)  if  the  owner  of  the  dog  or  the  occupier  of  the  premises 
to  which  the  dog  resorted  did  not  know  that  the  dog  was  accustomed  to^ 
bite  mankind.  This  rule  is  sometimes  phrased  that  a  dog  is  entitled  to 
have  his  first  bite.  It  is  necessary  to  prove  that  the  dog  had,  to  the 
defendant's  knowledge,  bitten,  or  attempted  to  bite,  some  person  before 
it  bit  the  plaintiff;  or  the  dog  was  ferocious  either  generally  or  under 
special  circumstances,  e.g.  when  it  had  pups  {Barnes  v.  L^icile,  Ltd., 
K.  B.  D.,  29th  March  1907;  23  T.  L.  R.  389).  Proof  that  it  had,  to 
defendant's  knowledge,  bitten  another  animal  will  not  suffice  {Oshorn 
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V.  Chocqncel,  [1896]  2  Q.  B.  109).  The  owner  of  a  dog  is  liable  in 
damages  for  injury  done  by  that  dog  to  any  cattle  (including  horses, 
mules,  asses,  sheep,  goats,  and  swine) ;  and  it  is  not  necessary  for  the 
person  seeking  compensation  to  show  a  previous  mischievous  pro- 
pensity in  the  dog,  or  the  owner's  knowledge  of  such  previous  pro- 
pensity, or  to  show  that  the  injur)'  was  attributable  to  neglect  on 
the  part  of  the  owner  of  the  dog  (6  Edw.  vii.  c.  32,  s.  1  (1)).  If  the 
damages  claimed  do  not  exceed  £5  they  may  be  recovered  summarily 
as  a  civil  debt  (s.  1  (3)).  Where  injury  to  cattle  is  done  by  a  dog  the 
occupier  of  the  premises,  or  of  the  part  of  the  premises  where  the  dog 
at  the  time  of  the  injury  was  allowed  to  live  or  remain,  is  presumed 
to  be  the  owner,  and  is  liable,  unless  he  can  prove  that  he  was  not 
then  the  owner  (s.  1  (2)).  A  dog  proved  to  have  injured  cattle,  or  chased 
sheep,  may  be  dealt  with  as  a  dangerous  dog  within  sec.  2  of  the  Dogs 
Act,  1871 ;  Act  of  1906,  s.  1  (4). 

Sec.  6  of  the  Dogs  Act,  1906,  makes  it  an  offence  punishable  on 
summary  conviction  for  any  person  knowingly  and  without  reasonable 
excuse  to  permit  the  carcase  of  any  head  of  cattle  belonging  to  him  to 
remain  unburied  in  a  field  or  other  place  to  which  dogs  can  gain  access. 
This  is  apparently  meant  to  keep  dogs  from  acquiring  a  taste  for  carrion. 

Dogs  are  specifically  mentioned  in  the  Cruelty  to  Animals  Act, 
1849,  12  &  13  Vict.  c.  92,  and  it  is  an  offence  punishable  on  summary 
conviction  by  fine  not  exceeding  £5,  with  imprisonment  in  default  of 
payment,  or  imprisonment  without  the  option  of  a  fine  with  or  without 
hard  labour  for  not  over  three  months  (12  &  13  Vict.  c.  92),  to  cruelly 
beat,  ill-treat,  abuse,  or  torture  a  dog,  or  to  cause  it  to  suffer  any  such 
act  or  treatment.  A  single  justice  cannot  impose  imprisonment  (12  & 
13  Vict.  c.  92,  88.  2,  18,  29 ;  42  &  43  Vict.  c.  49,  ss.  5,  21,  49).  It  is  an 
offence  within  the  section  to  dock  a  dog's  tail  or  ears.  As  to  whether 
and  when  shooting  at  a  trespassing  dog  may  be  cruelty,  see  Armstrong 
v.  Mitchell  1903,  67  J.  P.  329,  and  cases  there  cited;  and  Powell  v. 
Kni/iht,  1878,  38  L.  T.  607. 

A  conviction  is  no  bar  to  proceedings  by  the  owner  for  compensa- 
tion for  the  injuries  done,  which  may  be  awarded  up  to  £10  by  the 
justices  (12  &  13  Vict.  c.  92,  s.  4)  or  recovered  by  action. 

It  is  illegal  to  use  a  dog  as  a  draught  animal  (2  »&  3  Vict.  c.  47, 
s.  56;  17  &  18  Vict.  c.  68,  s.  2).      . 

3.  For  excise  provisions  as  to  dog  licences,  etc.,  see  Excise.  Dogs 
may  not  be  vsed  for  taking  or  killing  game  without  a  game  licence. 
See  Oke's  Game  Laws,  4th  ed.,  p.  56,  and  Game  Laws  ;  Excise. 

Under  the  Dogs' Act,  1871,  34  &  35  Vict.  c.  56,  provisions  are  made 
for  dealing  with  dangerous  dogs.  The  term  dangerous  has  been  held 
not  to  be  limited  to  danger  to  human  beings,  but  to  include  a 
])ropensity  to  attack  sheep  {Williams  v.  Richards,  K.  B.  D.,  27th  March 
1907;  W.  N.  90);  and  it  has  by  statute  been  extended  to  dogs 
which  are  proved  to  have  angered  cattle  or  chased  sheep  (6  Edw.  vii. 
c.  32,  8.  1  (4)).  On  complauit  that  a  dog  is  dangerous,  a  Court  of 
summary  jurisdiction  may  order  it  to  be  kept  under  proper  control  or 
destroyed^  and  a  penalty  of  20s.  ^^er  diem  is  incurred  by  disobedience  to 
the  order  (s.  2).  Wliere  danger  from  mad  dogs  is  apprehended,  the 
local  authority  {i.e.  county,  borough,  or  district  council)  may  make  and 
enforce  orders  placing  restrictions  on  all  dogs  not  under  control  for  such 
time  as  they  may  prescribe  (s.  3).  The  Board  of  Agriculture  and 
Fisheries  can,  under  the  Diseases  of  Animals  Act,  1894,  57  &  58  Vict. 
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c.  57,  s.  22,  as  extended  by  sec.  2  of  the  Dogs  Act,  1906,  make  orders 
(i.)  for  prescribing  and  regulating  the  muzzling  of  dogs  and  keeping 
dogs  under  control;  (ii.)  for  prescribing  the  seizure,  detention,  and 
disposal,  including  slaughter,  of  stray  dogs,  and  of  dogs  not  muzzled, 
and  of  dogs  not  being  kept  under  control,  and  for  the  recovery  from 
owners  of  dogs  of  the  expenses  incurred  in  respect  of  their  detention ; 
(iii.)  for  prescribing  and  regulating  the  wearing  by  dogs,  while  on  a  high- 
way or  in  a  place  of  public  resort,  of  a  collar  with  the  name  and  address 
of  the  owner  inscribed  on  the  collar  or  on  a  plate  or  badge  attached 
thereto ;  (iv.)  with  a  view  to  the  prevention  of  worrying  of  cattle,  for 
preventing  dogs  or  any  class  of  dogs  from  straying  during  all  or  any  of 
the  hours  between  sunset  and  sunrise.  Orders  under  heads  (iii.)  and  (iv.) 
may  provide  that  any  dog  in  respect  of  which  an  offence  is  being  com- 
mitted against  the  order  may  be  seized  and  treated  as  a  stray  dog 
(6  Ed.  VII.  c.  32,  s.  2  (2)). 

Where  a  police  officer  has  reason  to  believe  that  a  dog  found  in  a 
highway  or  place  of  public  resort  is  a  stray  dog,  he  may  seize  it  and 
detain  it  until  the  owner  has  claimed  it  and  paid  the  expenses  of 
detention.  If  the  owner  of  the  dog  is  known,  or  the  dog  has  a  collar 
bearing  the  address  of  any  person,  notice  is  to  be  given  intimating  that 
the  dog  may  be  destroyed  if  not  claimed  within  seven  clear  days  after 
service  of  the  notice.  Dogs  not  claimed  may  be  destroyed  or  sold, 
but  may  not  be  sold  or  given  away  for  purposes  of  vivisection. 
Registers  of  stray  dogs  are  to  be  kept.  No  stray  dog  may  be  handed 
to  a  dogs'  home  imless  a  proper  register  is  kept  there  (6  Edw.  vii.  c.  32, 
s.  3).  Persons  who  take  possession  of  stray  dogs  are  bound,  under  pain 
of  fine,  to  give  notice  to  the  police  (s.  4). 

Besides  the  above  there  are  also  special  powers  given  in  particular 
areas  by  local  Acts,  and  in  the  metropolitan  police  district  by  the 
Metropolitan  Streets  Act,  1867,  30  &  31  A^ict.  c.  134,  s.  18,  as  to  notices 
requiring  dogs  to  be  muzzled  and  seizing  unmuzzled  dogs,  and  by  the 
Metropohtan  Police  Act,  1839,  2  &  3  Vict.  c.  47,  ss.  54,  61. 

Dole — The  name  sometimes  given  to  the  share  of  a  person  in  a 
common  meadow,  which  is  divided  yearly  among  the  whole  body  of 
commoners  by  lot.  [Elton,  Commons  mid  Waste  Lands,  31 ;  Elphin- 
stone,  Interpretation  of  Deeds,  573.] 

Domestic  Tribunals. — A  term  sometimes  employed  to 
denote  the  power  which  certain  public  bodies  have  to  decide  questions 
relating  to  their  internal  affairs  without  interference  by  the  Courts. 
The  term  has  been  a  good  deal  used  in  connection  with  joint-stock 
companies,  in  the  case  of  which,  where  the  claims  of  creditors  are  not 
in  question,  the  legislature  has  by  sec.  79  (1)  and  sec.  129  (2)  of  the 
Companies  Act,  1862,  constituted  the  general  body  of  shareholders  a 
domestic  tribunal  for  deciding  whether  a  winding-up  should  take  place 
or  not ;  and  it  is  only  in  exceptional  circumstances  that  the  Court  will 
disregard  the  wishes  expressed  by  the  majority  of  the  shareholders 
In  In  re  Langliam  Skatincj  Binh  Co.,  1877,  5  Ch.  D.  669,  Sir  George 
Jessel,  M.E.,  said  (p.  684) :  "  These  companies  are  governed  by  a 
majority  of  their  own  members,  and  where  there  is  a  domestic  tribunal 
which  has  power  to  decide  upon  a  question,  it  should,  if  possible,  be  left 
to  that  domestic  tribunal.  .  .  .  The  shareholders  have  an  absolute  power 
of  saying  by  a  majority  of  three-fourths  whether  the  company  shall  go 
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on  or  not,  and  a  majority,  without  being  a  majority  of  three-fourths,  can 
elect  directors,  or  direct  the  presentation  of  a  petition,  which  would,  no 
doubt,  receive  every  attention  from  the  Court."  So  also  in  In  re  Gold 
Company,  1879,  11  Ch.  D.  701,  James,  L.J.,  said  at  p.  710 :  "  I  cannot 
find  anything  in  this  case  to  satisfy  the  Court,  or  to  entitle  the 
Court  to  say,  that  it  can  deprive  those  shareholders  ...  of  the  right 
which  belongs  ordinarily,  and  except  under  very  exceptional  circum- 
stances, to  the  shareholders  of  every  joint-stock  company  or  corporation 
of  this  kmd,  of  determining  amongst  themselves,  for  themselves,  by  a 
majority,  according  to  their  view  of  what  is  most  for  their  interest, 
what  ought  to  be  done  or  ought  not  to  be  done,  either  in  the  disposal 
of  the  property  of  the  company,  or  in  making  any  claims  against  any 
supposed  debtors  to  or  persons  liable  to  the  company."  (See  Company.) 
The  Council  of  Medical  Education  is  another  instance  of  a  domestic 
tribunal  which  the  legislature  has  set  up  for  dealing  with  questions 
of  professional  misconduct  (see  Lceson  v.  General  Council  of  Medical 
Education,  1889,  43  Ch.  D.  366).  The  benchers  of  an  Inn  of  Court 
and  the  committee  of  the  Stock  Exchange  may  be  cited  as  further 
instances  of  domestic  tribunals. 

Domestics. — Domestic  or  menial  servants  are  servants  em- 
ployed in  a  house,  or  in  rendering  personal  services  to,  or  in  close 
personal  relation  with,  the  employer.  The  term  includes  not  only 
ordinary  household  servants,  but  grooms,  gardeners,  and  the  like  {Nowlan 
V.  Ahlctt,  1835,  2  C.  M.  &  R.  56 ;  Nicoll  v.  Greaves,  1864,  33  L.  J.  C.  1'. 
259).  A  governess  has  been  held  not  to  be  a  domestic  servant  {Todd  \. 
Kerrich,  1852,  8  Ex.  Rep.  151),  but  no  general  rule  can  be  laid  down 
which  will  clearly  demarcate  those  who  do  and  those  who  do  not  come 
within  the  description.     See  Master  and  Servant. 

In  the  absence  of  special  stipulation  the  hiring  is  a  general  hiring, 
which  is  in  law  a  hiring  for  a  year  {Faivcctt  v.  Cash,  1834,  5  B.  &  Ad. 
904;  39  R.  R.  709;  Tilley  v.  Ehoin,  1848,  11  Q.  B.  742;  75  R.  R.  623). 
The  wages  are  payable  quarterly.  But  though  a  general  hiring,  it  is 
subject  to  the  well-known  custom  of  determination,  at  any  time,  by  a 
calendar  month's  notice  on  either  side  {lad  cases).  The  further  supposed 
custom  that  there  is  a  right  on  the  part  of  either  the  master  or  the  servant, 
though  nothing  has  been  said  at  the  time  of  the  hiring,  to  determine  the 
service  at  the  end  of  the  first  calendar  month  by  notice  given  at  or 
before  the  expiration  of  tlie  first  fortnight,  is  reasonable  and  not  incon- 
sistent with  the  first-mentioned  custom,  but,  unlike  the  former,  requires 
proof,  not  having  reached  the  stage  at  which  the  Courts  will  take  judicial 
notice  of  it  {Moidt  v.  Halliday,  [1898]  1  Q.  B.  125).  If  the  usual 
month's  notice  is  not  given  by  the  employer,  a  calendar  month's  wages 
must  be  paid  in  lieu  thereof,  with  accruing  wages  up  to  the  time  of 
dismissal  {Gordon  v.  Potter,  1859,  1  F.  &  E.  644),  but  not  board  wages. 
A  servant  is  not  entitled  to  leave  on  tendering  a  month's  wages  in  Heu 
of  notice.     See  Smith's  Master  and  Servant,  6th  ed.,  55. 

In  the  case  of  wilful  disobedience  to  a  lawful  order  within  the  scope 
of  the  employment,  misconduct,  inability,  or  permanent  disablement,  the 
servant  may  be  dismissed  without  notice  {Turyier  v.  Mason,  1845,  14 
Mee.  &  W.  112  ;  69  R.  R.  670 ;  Cuckson  v.  Stones,  1858,  1  El.  &  El.  248), 
and  the  wages  accruing  up  to  that  time  are  forfeited. 

Employers  are  not  bound  to  give  characters  {Carrol  v.  Bird,  1800, 
3  Esp.  201 ;  6  R.  R.  824),  and  a  custom  to  hand  over  a  character  where 
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a  servant  leaves  in  a  month  would  be  bad  {Moult  v.  Halliday,  [1898] 
1  Q.  B.  125).  As  to  fictitious  characters,  see  32  Geo.  iii.  c.  56,  as  amended 
by  the  schedule  to  the  Summary  Jurisdiction  Act,  1884.  A  master 
would  be  liable  to  damages  consequent  upon  knowingly  giving  a  false 
character  to  the  damage  of  the  new  master  {Wilkin  v,  Becd,  1854,  23 
L.  J.  C.  P.  193;  15C.  B.  192). 

Livery  supplied  to  a  servant  belongs  to  the  employer ;  at  the  end  of 
the  term  of  service,  therefore,  it  is  returnable  to  him,  unless  by  agree- 
ment the  servant  may  retain  the  same  {Crocker  v.  Molyneux,  1828,  3  Car. 
&  P.  470). 

The  employer  is  not  bound  to  supply  medical  attendance  or  medicine 
{WennallY.  Adneij,  1802,  3  B.  &  P.  247;  6  K.  E.  780). 

Unless  by  special  agreement,  the  employer  cannot  deduct  from  the 
servant's  wages  anything  in  respect  of  breakages,  etc.  {Le  Loir  v,  Bristow, 
1815,  4  Camp.  134),  but  in  an  action  for  wages  a  counter-claim  may  be 
made  for  the  value  of  articles  broken,  etc. 

Domestic  servants  are  not  "  workmen  "  within  the  meaning  of  the 
Employers  and  Workmen  Act,  1875,  and  are  therefore  not  within  the 
Employers'  Liability  Act,  1880. 

For  the  liability  of  a  master  to  compensate  a  domestic  servant  who 
is  injured  while  in  his  employment,  see  the  Workman's  Compensation 
Act,  1906,  6  Edw.  vii.  c.  58.  See  further,  Employees'  Liability  ;  Master 
AND  Servant. 

[Authorities. — See  Baylis,  Domestic  Servants  ;  Macdonell,  Master  and, 
Servant ;  Smith's  Master  and  Servant.'] 
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Origin  and  Definition. — Domicil  is  derived  from  the  Latin  domicilium, 
compounded  of  domus  and  the  root  cil.  Smith's  Latin  Dictionary  observes 
that  "  as  concilium  and  consilium  are  frequently  confounded,  and  as  con- 
silium probably  contains  the  root  sed,  '  to  sit,'  we  may  conjecture  that 
domisilium  is  the  true  orthography  which  would  correspond  to  exsilium." 
The  word  is  of  modern  introduction  in  our  language.  Even  Cunning- 
ham's New  and  Complete  Law  Dictionary,  2nd  ed.,  published  as  late  as 
1771,  does  not  contain  the  word.  In  the  time  of  Charles  ii.  Sir  Leoline 
Jenkins  {Life,  vol.  ii.  p.  785)  speaks  of  it  as  a  term  "  not  vulgarly  known." 
The  maxim  of  law  that  the  lex  domicilii  governs  the  succession  to 
personalty  seems,  however,  to  have  been  acknowledged  in  his  time, 
though  it  was  not  till  1790  in  the  Scotch  case  in  the  House  of  Lords, 
Bruce  v.  Bruce  (M.  4617;  3  Pat.  163),  that  the  wider  effects  of  the 
principle  seem  to  have  been  understood  and  to  have  become  part  of 
the  working  law  of  the  land.  With  the  development  of  international 
relations,  our  Courts  in  more  recent  years  have  had  to  deal  more 
especially  with  difficulties  of  ascertaining  what  constitutes  a  domicil, 
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a  difficulty  with  which  the  laws  of  most  European  countries  have 
also  had  to  grapple,  and  which  has  been  solved  by  them  in  different 
ways. 

Under  the  Code  Napoleon  and  the  Codes  which  are  based  upon  it, 
domicil  is  the  place  of  "  principal  establishment "  (French  Civil  Code, 
art.  102),  and  change  of  domicil  takes  place  by  the  fact  of  actual 
residence  coupled  with  the  intention  of  making  it  the  principal  estab- 
lishment (art.  103).  The  proof  of  intention  results  from  a  formal 
declaration  to  the  municipal  authorities,  and  in  the  absence  of  a 
formal  declaration  depends  upon  circumstances  (art.  105).  These  pro- 
visions relate,  however,  to  the  private  law  of  the  countries  which  have 
adopted  the  Code  Napoleon ;  the  rule  of  international  law  they  apply 
as  the  personal  law  of  an  alien  is  not  the  lex  domicilii  but  that  of  the 
►State  to  which  he  belongs  by  nationality. 

The  modern  tendency,  observes  Professor  "Westlake,  is  to  substitute 
political  nationality  for  domicil  as  the  test  of  personal  law  as  far  as 
possible.  But,  of  course,  as  between  two  or  more  national  jurisdictions 
comprised  in  one  State,  such  as  England,  Scotland,  and  the  province  of 
Quebec,  such  a  substitution  is  not  possible,  and  there  at  least  the  lex  domi- 
cilii must  maintain  its  ground  (Priv.  Int.  Law,  4th  ed.,  p.  6).  [Questions 
liave  arisen  as  to  how  far  domicil,  or  the  partial  completion  of  formalties 
required  for  the  acquisition  of  nationality,  confers  rights  of  sovereignty 
on  the  State  of  residence.  The  subject  is  dealt  with  under  Nationality. 
See  also.  Hall,  International  Law,  5th  ed.,  pp.  242-282.] 

Domicil  of  Ori/jin,  of  Choice,  and  h/  Operation  of  Law. — In  the  leading 
case  of  Udny  v.  IJdny  (1869,  L.  R,  H.  L.  Sc.  441)  Lord  Westbury  stated 
the  law  as  it  has  been  finally  determined  in  the  English  Courts  in  the 
following  terms : — "  It  is  a  settled  principle  that  no  man  shall  be  without 
a  domicil,  and  to  secure  this  result  the  law  attributes  to  every  individual 
as  soon  as  he  is  born  the  domicil  of  his  father,  if  the  child  is  legitimate, 
and  the  domicil  of  the  mother,  if  illegitimate.  This  has  been  called  the 
domicil  of  origin,  and  is  involuntary.  Other  domicils,  including  domicil 
by  operation  of  law,  as  on  marriage,  are  domicils  of  choice.  For  as  soon 
as  an  individual  is  .mi  juris  it  is  competent  to  him  to  elect  and  assume 
another  domicil,  the  continuance  of  which  depends  upon  his  will  and 
act.  When  another  domicil  is  put  on,  the  domicil  of  origin  is  for  that 
purpose  relinquished,  and  remains  in  abeyance  during  the  continuance 
of  the  domicil  of  choice ;  but  as  the  domicil  of  origin  is  the  creature  of 
law,  and  independent  of  the  will  of  the  party,  it  would  be  inconsistent 
with  the  principles  on  which  it  is  by  law  created  and  ascribed,  to 
suppose  that  it  is  capable  of  being  by  the  act  of  the  party  entirely 
obliterated  and  extinguished.  It  revives  and  exists  whenever  there  is 
no  other  domicil,  and  it  does  not  require  to  be  regained  or  reconstituted 
animo  ct  facto  in  the  manner  which  is  necessary  for  the  acquisition  of  a 
domicil  of  choice.  Domicil  of  choice  is  a  conclusion  or  inference  which 
the  law  derives  from  the  fact  of  a  man  fixing  voluntarily  his  sole  or 
chief  residence  in  a  particular  place,  with  an  intention  of  continuing  to 
reside  there  for  an  unlimited  time.  This  is  a  description  of  tlie  circum- 
stances which  create  or  constitute  a  domicil,  and  not  a  definition  of  the 
term.  There  must  be  a  residence  freely  chosen,  and  not  prescribed  or 
dictated  by  any  external  necessity,  such  as  the  duties  of  office,  the 
demands  of  creditors,  or  the  relief  from  illness;  and  it  must  be  resi- 
dence fixed,  not  for  a  limited  period  or  particular  purpose,  but  general 
and  indefinite  in  its  future  contemplation.     It  is  true  that  residence, 
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originally  temporary,  or  intended  for  a  limited  period,  may  afterwards 
become  general  and  unlimited,  and  in  such  a  case  so  soon  as  the  change 
of  purpose,  or  animus  manendi,  can  be  inferred,  the  fact  of  domicil  is 
established." 

As  Lord  Westbury  said,  this  is  a  description  and  not  a  definition. 

No  one,  in  fact,  has  yet  been  successful  in  giving  a  short  and  precise 
definition  of  domicil.  Phillimore,  basing  his  definition  on  the  dicta  of 
the  American  judges,  who  he  considers  have  come  nearest  to  a  satisfac- 
tory solution,  describes  it  as  "  a  residence  at  a  particular  place  accom- 
panied by  positive  or  presumptive  proof  of  an  intention  to  remain  there 
for  an  unlimited  time."  Professor  Dicey,  the  latest  doctrinal  authority, 
says  that  a  person's  domicil  "  is  in  general  the  place  or  country  which  is 
in  fact  his  permanent  home,  but  is  in  some  cases  the  place  or  country 
which,  whether  it  be  in  fact  his  home  or  not,  is  determined  to  be  his 
home  by  a  rule  of  law  "  {Conflict  of  Laios,  p.  79). 

We  have  seen  that  it  is  a  settled  principle  that  no  man  can  be 
without  a  domicil.  This  has  led  to  the  classification  of  domicils  to  meet 
possible  contingencies  into  (1)  domicil  of  origin,  (2)  domicil  of  choice, 
and  (3)  domicil  by  operation  of  law.  These  three  classes  seem  to  cover 
the  domicil  of  every  man,  woman,  and  child  from  birth  to  death.  The 
domicil  of  origin  is  that  with  which  he  is  invested  at  birth.  He  retains 
it  until  he  chooses  another,  which  becomes  his  domicil  of  choice.  The 
domicil  of  dependent  persons  may  be  fixed  apart  from  their  actual  place 
of  habitation  by  operation  of  law. 

Domicil  of  Legitimate  Child. — The  domicil  of  a  child  born  in  lawful 
wedlock  is  and  changes  with  that  of  his  father  (Sharpe  v.  Crispin,  1869, 
L.  E.  1  P.  &  D.  611),  and  if  his  father  dies  before  his  majority,  his 
domicil,  if  he  lives  with  his  mother,  is  and  changes  with  hers  {Johnstone 
V.  Bcattie,  1843,  10  CI.  &  Fin.  42;  8  E.  R.  657;  59  R.  R.  23).  [Unless 
she  changes  it  in  order  to  commit  a  fraud  upon  her  child,  in  which  case 
the  domicil  will  remain  the  same  as  before  the  attempted  fraud  {Douglas 
V.  Douglas,  1871,  L.  R.  12  Eq.  617,  625 ;  Potinger  v.  Wightman,  1817, 
3  Mer.  67 ;  36  E.  R.  26).]  Professor  Westlake  sums  up  the  authorities 
on  this  subject  as  follows: — "The  law  or  jurisdiction  of  the  father's 
last  domicil  provides  for  the  guardianship,  after  his  death,  of  his  legiti- 
mate .  .  .  unmarried  minor  children.  No  guardian,  except  the  mother, 
whether  appointed  by  the  father  under  that  law,  or  by  that  law  or 
jurisdiction  itself,  can  change  his  ward's  domicil  except  so  far  as  he 
may  be  permitted  to  do  so  by  the  terms  of  his  appointment,  or  by  the 
law  or  the  public  authority  under  which  he  holds  his  office.  But  if  the 
mother  is  the  guardian,  and  the  appointment  or  law  under  which  she 
liolds  expresses  nothing  contrary,  then,  whether  or  not  she  remarries, 
she  may  either  cause  an  unmarried  minor's  domicil  to  follow  the  changes 
of  hers,  so  long  as  she  does  not  change  her  domicil  with  a  fraudulent 
view  to  his  succession  (which  fraud  will  be  presumed  if  no  reasonable 
motive  can  be  assigned  for  the  change  of  her  domicil),  or,  acting  for  the 
welfare  of  the  minor,  she  may  arrange  for  his  continuance  in  a  domicil 
which  she  abandons.  And  where  the  mother's  nominal  guardianship  is 
controlled  by  a  Court  which  regards  itself  as  being  the  real  guardian, 
like  the  English  High  Court  in  the  Chancery  Division,  she  will  not  have 
even  this  limited  power  of  changing  her  children's  domicil.  These  prin- 
ciples regulate  the  domicil  of  a  posthumous  child,  as  well  as  that  of 
a  child  whose  father  died  after  its  birth.  .  .  ."  He  admits,  however, 
that  he  has  stepped  beyond  his  authorities  in  treating  the  case  of  a 
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mother  as  a  special  one  of  guardianship,  in  taking  the  law  of  the  father's 
last  domicil  as  the  governing  principle  for  the  whole,  and  in  connecting 
posthumous  children  with  the  rest  (Priv.  Int.  Law,  4th  ed.,  p.  324). 

Illegitimate  Child. — An  illegitimate  child  is  born  with  the  domicil  of 
its  mother  {Urquhart  v.  Butterfield,  1887,  37  Ch.  D.  357,  C.  A.),  and  this 
domicil  the  child  retains  during  minority. 

Upon  attainment  of  majority  the  faculty  of  acquiring  the  independent 
domicil,  classed  above  as  domicil  of  choice,  obtains,  but  until  the  new 
domicil  is  acquired  the  domicil  of  origin  subsists  {Collier  v.  Rivaz,  1841, 
2  Curt.  855),  and  if  this  domicil  of  choice  is  later  on  abandoned  and 
another  is  not  acquired,  the  domicil  of  origin  revives  {Munroe  v.  Douglas, 
1820,  5  Madd.  379 ;  56  E.  E.  940 ;   Udni/  v.  Udny,  cited  above). 

Acquisition  or  Abandonment  of  Domicil. — The  acquisition  of  a  new 
domicil  depends  on  the  combination  of  residence  and  intention  of 
remaining  at  that  residence  permanently  (animo  manendi).  "If  it 
sufficiently  appear,"  says  an  American  decision,  "  that  the  intention  of 
removing  was  to  make  a  permanent  settlement,  or  for  an  indefinite  time, 
the  right  of  domicil  is  acquired  by  a  residence  of  a  few  days  "  {The 
Venus,  8  Cranch,  279).  But  the  actual  duration  of  residence  in  the  new 
country  may  be  important  as  evidence  of  intention,  though  never  im- 
portant as  a  legal  condition  of  the  change  of  domicil  (Westlake,  Priv. 
Int.  Law,  4th  ed.,  p.  336).  [In  Winans  v.  Att.-Gen.,  [1904]  A.  C.  287, 
notwithstanding  the  almost  continuous  residence  of  Mr.  Winans  in  this 
country  for  twenty-eight  years,  it  was  held  that  there  was  not  shown 
a  fixed  and  settled  intention  of  abandoning  the  domicil  of  origin — the 
United  States — and,  therefore,  that  legacy  duty,  which  was  claimed  by 
the  Crown  on  the  footing  that  Mr.  Winans  had  acquired  an  English 
domicil,  was  not  payable.  In  determining  whether  or  not  domicil  has 
been  acquired  for  belligerent  purposes,  the  duration  of  residence  and  the 
object  of  residence  are  the  main  factoi-s  to  be  considered,  and  of  these 
the  former  is  the  more  important.  Even  where  residence  has  been 
short,  a  permanent  intention  to  establish  business  may,  in  such  a  case, 
create  domicil  {The  Diana,  5  Rob.  60).  But  the  plea  of  an  original 
special  purpose  could  scarcely  prevail  against  long  residence  {The 
Harmony,  2  Eob.  322).  Domicil  may  be  changed  during  war  (cp.  The 
Indian  Chief,  3  Rob.  112;  The  Ernst  Merck,  Spinks,  89;  The  Baltica, 
Spinks,  264).] 

A  new  domicil,  moreover,  is  not  acquired  until  there  is  not  only  a 
fixed  intention  of  establishing  a  permanent  residence  in  some  other 
country,  but  until  also  this  intention  has  been  carried  out  by  actual 
residence  there  {Bell  v.  Kennedy,  1868,  L.  R.  1  H.  L.  Sc.  307,  319). 
[The  onus  of  proving  that  a  domicil  has  been  chosen  in  substitution  for 
the  domicil  of  origin  lies  upon  those  asserting  such  change ;  the  domicil 
of  origin  continues  unless  a  fixed  intention  of  abandoning  it  and 
acquiring  another  is  clearly  sliown  {Winans  v.  Att.-Gen.,  [1904]  A.  C. 
287).  The  abandonment  or  change  of  a  domicil  is  a  proceeding  of  a 
very  serious  nature,  and  an  intention  to  make  such  an  abandonment 
must  be  proved  by  satisfactory  evidence.  A  person  having  a  domicil 
of  origin  in  England  does  not  lose  it  and  acquire  a  Scotch  domicil  by 
making  his  home  in  Scotland  for  many  years,  unless  in  the  circum- 
stances his  doing  so  clearly  shows  his  intention  to  abandon  his  original 
domicil  {Huntly  {Marchioness  of)  v.  Gaskell,  [1906]  A.  C.  56 ;  S.  C.  in 
Court  of  Session,  sub  nom.  Brooks  v.  Brooks,  1902,  4  F.  1014).]  There  is 
no  authoritative  definition  of  the  animus  manendi.     Professor  Dicey, 
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however,  picks  out  the  four  following  essential  points  in  its  character : — 
(1)  The  intention  must  amount  to  a  purpose  or  choice;  (2)  the  intention 
must  he  an  intention  to  reside  permanently  or  for  an  indefinite  period ; 
(3)  the  intention  must  he  an  intention  of  abandoning,  i.e.  of  ceasing  to 
reside  permanently  in  the  former  domicil ;  (4)  the  intention  need  not  be 
an  intention  to  change  allegiance  (q.v.). 

"  In  order  that  a  man  may  change  his  domicil  of  origin  "  {per  Jessel, 
M.E.),  "  he  must  choose  a  new  domicil — the  word  choose  indicates  that 
the  act  is  voluntary  on  his  part ;  he  must  choose  a  new  domicil  by  fixing 
his  sole  or  principal  residence  in  a  new  country  (that  is,  a  country  which 
is  not  his  country  of  origin)  with  the  intention  of  residing  there  for  a 
period  not  limited  as  to  time  "  {King  v.  Foxwell,  1876,  3  Ch.  D.  518, 
520).  But  where  intention  of  change  of  domicil  is  proved,  the  motive 
for  it  is  of  no  importance.  Derived  by  Professor  Westlake  from  current 
of  authorities  (see  Priv.  Int.  Law,  4tli  ed.,  pp.  336  et  scq.). 

"A  person  who  removes  to  a  foreign  country,"  says  an  American 
decision  already  quoted,  "  settles  himself  there  and  engages  in  the  trade 
of  the  country,  furnishes  by  these  acts  such  evidence  of  an  intention 
permanently  to  reside  there  as  to  stamp  him  with  the  national  character 
of  the  State  where  he  resides "  {The  Venus,  8  Cranch,  279).  A  man 
having  large  debts  in  any  country  in  which  he  had  a  domicil,  but  which 
he  subsequently  left,  would  not  be  presumed  to  continue  such  domicil, 
and  a  prolonged  absence  from  a  country  from  the  same  cause  goes  far  to 
prove  abandonment  of  such  domicil  (Z>t'  Gi\nicliy\.  Wills,  1879,4  C.  P.  D. 
362,  363 ;  In  re  Robertson,  1885,  2  T.  L.  K.  178).  [See  Winans  v.  A.-G., 
^ivpra.'] 

In  several  cases  contrary  presumptions  will  prevail.  Such  a  pre- 
sumption is  that  against  an  Englishman  acquiring  a  domicil  in  a 
country  in  which  the  political,  social,  and  religious  institutions  are 
altogether  different  from  those  of  Great  liritain  {In  re  Tootal's  Trusts, 
1883,  23  Ch.  D.  532;  AM-ul-McssiJi  v.  Farra,  1888,  13  App.  Cas.  431; 
Ahdallah  v.  Richards,  1888,  4  T.  L.  K.  622).  Again,  an  exile  from  a 
foreign  country  does  not,  from  the  mere  fact  of  settling  within  the 
United  Kingdom,  acquire  a  domicil  here  {In  re  d'Orleans,  1859,  28 
L.  J.  P.  129),  and  a  peer  of  the  British  Parliament  does  not  acquire  a 
domicil  abroad  owing  to  his  obligation  to  attend  the  House  of  Lords 
when  summoned  {Hamilton  v.  Dallas,  1875,  1  Ch.  D.  257). 

Service  Abroad. — Persons  in  the  Diplomatic  and  Consular  Services 
do  not  acquire  a  domicil  in  the  place  where  they  discharge  their  func- 
tions by  reason  of  their  liability  to  be  recalled  at  any  time  {A.-G.  v. 
Kent,  1861,  31  L.  J.  Ex.  391,  397 ;  A.-G.  v.  Ro^ve,  1862,  1  H.  &  C.  31 ; 
Doicglas  v.  Douglas,  1871,  L.  II.  12  Eq.  617 ;  Niboyet  v.  Niboyct,  1878, 
4  P.  D.  1). 

An  invalid  going  abroad  for  the  benefit  of  his  health  does  not 
thereby  acquire  a  new  domicil,  the  presumption  being  that  he  intends 
to  return  on  regaining  his  health  {Firebrace  v.  Firchrace,  1878,  4  P.  D. 
63-66). 

In  short,  neither  residence  nor  intention  alone  are  enough  to  sub- 
stantiate a  change  of  domicil.  Nor  will  a  person's  wish  to  retain  a 
domicil  suffice,  if  in  fact  these  two  circumstances  are  not  combined,  or 
his  acts  show  an  intention  contrary  to  the  wish  he  may  have  expressed 
{In  re  Steer,  1858,  3  H.  &  K  599). 

An  opinion  of  Lord  Kingsdown  in  the  case  of  Moorlwuse  v.  Lord, 
1863  (10  H.  L.  C.  272;  11  E.  K.  1030),  has  given  rise  to  much  dis- 
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cussion.  In  speaking  of  the  acquisition  of  a  French  domicil,  he  said, 
"  A  man  must  intend  to  become  a  Frenchman  instead  of  an  Englishman." 
It  was  supposed  that  this  was  designed  to  substitute  nationahty  for 
domicil  as  the  criterion  of  the  personal  law.  '•  These  words,"  said  Lord 
Westbury  in  Ud^iy  v.  Udny,  "  are  likely  to  mislead,  if  they  were  intended 
to  signify  that  for  a  change  of  domieil  there  must  be  a  change  of 
nationality,  that  is  of  natural  allegiance.  That  would  be  to  confound 
the  political  and  civil  status  of  an  individual,  and  to  destroy  the 
difference  between  imtria  and  dominlium."  Whatever  Lord  Kings- 
down's  precise  meaning  may  have  been,  Lord  Westbury's  distinction 
expresses  the  existing  state  of  the  law. 

[Colonial  Domicil  of  Origin. — Where  a  British  subject,  whose  domicil 
of  origin  is  colonial,  acquires  according  to  English  law  a  domicil  of 
choice  in  a  country  whose  laws  do  not  recognise  domicil,  but  distribute 
the  movables  of  a  foreigner  dying  within  their  jurisdiction  according 
to  the  law  of  his  nationality,  the  English  Courts  will  distribute  his 
movables  according  to  the  law  of  his  domicil  of  origin,  and  not  according 
to  English  municipal  law  {In  re  Johnson ;  Ilohcrts  v.  A.-G.,  [1903]  1  Ch. 

Hu.shand  and  Wife. — The  domicil  of  a  married  woman  is  the  same, 
and  changes  with  every  change  of  the  domicil  of  her  husband  {Harvey 
V.  Farnie,  1882,  8  App.  Cas.  43,  50,  51),  even  though  she  reside  apart 
from  him  {Dolphin  v.  Rohim,  1859,  7  H.  L.  C.  390;  29  L.  J.  P.  11;  11 
E.  11.  156 ;  Yelverton  v.  Ydoerton,  1859,  29  L.  J.  P.  34).  In  the  above- 
quoted  case  of  Harvey  v.  Farnie,  Lortl  Selborne  set  out  the  law  on  this 
point  as  follows : — "  When  a  marriage — there  being  no  personal  in- 
capacity attaching  upon  eitlier  party,  or  ui)on  the  particular  party  who 
is  to  be  regarded — has  been  duly  solenniised  according  to  the  law  of  the 
})lace  of  solemnisation,  the  parties  become  husband  and  wife.  But  when 
they  become  husband  and  wife,  what  is  the  character  which  the  wife 
assumes  (  She  becomes  the  wife  of  the  foreign  husband  in  the  case 
where  the  husband  is  a  foreigner  in  the  country  in  which  the  marriage 
is  contracted.  She  no  longer  retains  any  other  domicil  than  his,  which 
she  actpiires.  The  marriage  is  contracted  with  a  view  to  that  matri- 
monial domicil  which  results  from  her  placing  herself  by  contract  in  the 
relation  of  wife  to  the  husband  whom  she  marries,  knowing  him  to  be  a 
foreigner  domiciled  and  contemplating  settled  and  permanent  residence 
abroad.  Therefore  it  must  be  within  the  meaning  of  such  a  contract,  if 
we  are  to  inquire  into  it,  that  she  is  to  become  subject  to  her  husband's 
law,  subject  to  it  in  respect  to  tlie  matrimonial  relation  and  all  other 
consec[uences  depending  upon  the  law  of  the  husband's  domicil." 

On  the  death  of  her  husband  the  widow  retains  his  last  domicil 
until  she  changes  it,  which  she  can  do  in  the  same  way  as  any  other 
person  mi  juris  {Gmd  v.  Zimrncrraan,  1847,  5  N.  C.  440,  447). 

A  divorced  woman  is  in  the  same  position  as  a  widow.  She  retains 
the  domicil  she  liad  immediately  l)efore  the  divorce  till  she  acquires 
another  {WilliamH  v.  Dornwr,  1851-1852,  2  Bob.  Eccl.  505;  Scott  v. 
A.-G.,  1886,  11  P.  I).  128). 

In  case  of  judicial  separation,  the  wife  can,  for  some  purposes,  at  all 
events,  acquire  a  domicil  of  her  own  {Le  Sueur  v.  Lc  Sueur,  1876, 1  P.  D. 
139,  141 ;  Dolphin  v.  lloUns,  1859,  29  L.  J.  P.  11,  14,  15). 

Although  for  a  divorce  a  vinculo  resort  must  be  had  to  the  Court  of 
the  permanent  domicil,  and  matrimonial  domicil  is  not  sufficient  for  this 
purpose  {Le  Mcsurier  v.  Le  Mesurier,  [1895]  A.  C.  517),  English  Courts 
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hold  that  residence  of  the  petitioner  within  English  jurisdiction  is 
enough  to  found  jurisdiction  to  grant  judicial  separation,"  to  decree  the 
nullity  of  a  marriage  celebrated  in  the  British  dominions,  and  to  order 
aliment,  protection,  and  restitution  of  conjugal  rights  (Armytage  v. 
Armytage,  [1898]  P.  178,  185;  Roberts  v.  Brennan,  [1902]  P.  143). 
[Where  there  are  doubts  as  to  the  operation  in  Ireland  of  a  decree  under 
the  EngHsh  Divorce  Acts  for  the  dissolution  of  the  marriage  of  a 
domiciled  Irishman,  the  proper  course  is  to  apply  for  an  Act  of  Parlia- 
ment confirming  the  decree  and  removing  the  doubts  (Malone's  Divorce 
(Valid  Action)  Bill,  [1905]  A.  C.  314).]  Tlie  validity  of  a  marriage  qud 
capacity  of  parties  depends  on  the  law  of  the  domicil.  See  In  re  Bozzdli's 
Settlement,  [1902]  1  Ch.  751,  where,  on  an  English  widow  of  an  Italian 
husband  marrying  in  Italy  her  deceased  husband's  brother,  the  marriage 
was  held  to  be  good,  although  within  the  prohibited  degrees  of  affinity 
by  our  law;  Bailet  v.  Bailet,  1901,  84  L.  T.  272  (domiciled  French  sub- 
jects marrying  at  the  French  Consulate  in  London  according  to  forms 
required  by  French  law);  De  Wilton  v.  Moivtefiore,  [1900]  2  Ch.  481 
(Jews  domiciled  in  England  marrying  abroad  within  degrees  of  affinity 
prohibited  here,  though  allowed  by  Jewish  law,  not  a  valid  marriage) ; 
Hay  V.  Northcote,  [1900]  2  Ch.  262  (following  Simonin  v.  Mediae,  marriage 
between  French  husband  and  English  wife  before  British  Consul  in 
France  though  void  by  French  law  for  want  of  formality,  good  here,  as 
no  personal  incapacity  was  imposed  by  French  law). 

Marriage  Settlements. — The  law  of  the  domicil  governs  the  validity 
and  construction  of  marriage  settlements,  unless  another  law  is  adopted 
by  the  contract.  In  In  re  Muspratt  Williams,  1901,  84  L.  T.  191  a 
husband  domiciled  in  Mauritius  married  in  Scotland  a  domiciled  Scotch- 
woman, and  there  were  two  ante-nuptial  settlements,  one  for  the  husband's 
property  in  English  form,  another  for  the  wife's  in  Scotch  form,  both 
providing  that  the  law  of  Mauritius  should  not  apply  so  far  as  it  was  at 
variance  with  settlements,  and  both  executed  in  Scotland,  it  was  held 
that  Scotch  law  governed  them,  and  that  the  husband  could  therefore 
rev^oke  a  limitation  in  the  English  settlement,  on  his  death  or  wife's 
remarriage,  to  his  statutory  heirs  as  if  no  marriage  had  taken  place. 
In  Viclitz  V.  OHagan,  [1900]  2  Ch.  87,  an  Irish  wife,  an  infant,  marrying 
in  Switzerland  a  domiciled  Austrian,  made  a  settlement  in  English  form 
on  coming  of  age,  in  pursuance  of  marriage  articles,  settling  after- 
acquired  property,  but  on  property  accruing  revoked  the  articles  and 
settlement  under  a  power  given  by  Austrian  law  in  spite  of  the  birth  of 
issue,  the  revocation  was  held  good.  In  In  re  Megret,  [1901]  1  Ch.  547, 
a  settlement  in  English  form  by  an  English  wife  and  French  husband 
was  held  governed  by  English  law.  In  In  re  Bankes,  [1902]  2  Ch.  333, 
where  the  husband's  domicil  was  Italian  and  the  wife's  domicil  English, 
a  settlement  in  English  form  which  would  be  void  by  Italian  law,  and 
English  funds  settled  were  held  to  be  governed  by  English  law.  The 
rule,  however,  that  the  law  of  the  matrimonial  domicil  applies  to  a 
contract  in  consideration  of  marriage  will  yield  to  an  express  stipulation 
that  some  other  law  shall  apply,  or  to  other  sufficient  indications  that 
the  party  contracted  with  reference  to  some  other  law  (In  re  Fitzgerald  ; 
Surman  v.  Fitzgerald,  [1904]  1  Ch.  573;  [1903]  1  Ch.  933).  In  that 
case,  on  the  marriage  in  Scotland  of  a  domiciled  Englishman  with  a 
domiciled  Scotchwoman,  the  wife's  property,  which  consisted  mainly  of 
heritable  bonds,  was  settled  by  a  marriage-contract  executed  in  Scotland 
in  Scotch  form,  and  giving  the  husband,  if  he  survived  his  wife,  a  life 
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interest  in  the  income  of  the  settled  property.  All  payments  to  him 
were  to  be  "strictly  alimentary,"  and  not  assignable  or  liable  to 
"arrestment  or  any  other  diligence  at  the  instance  of  his  creditors." 
By  Scots  law  such  a  restricted  life  interest  is  valid.  It  was  held  by  the 
Court  of  Appeal — (i.)  that  the  settlement  was  to  be  determined  by 
Scots  law;  and  (ii.)  reversing  the  decision  of  Joyce,  J.  (Stirling,  L.J., 
dissenting) ;  and  (iii.)  that  the  provision  against  the  alienation  of  a 
"  strictly  alimentary  "  allowance  was  valid  against  the  husband's  mort- 
gagees, even  though  contrary  to  English  law. 

Status. — A  status  conferred  by  the  lex  domicilii  of  the  person  is 
recognised  in  English  Courts  if  not  contrary  to  English  law,  though  it 
does  not  entitle  the  person  as  of  right  to  all  rights  belonging  to  that 
status  by  the  foreign  law  with  regard  to  property  within  English  juris- 
diction. See  In  re  Chatard's  Settlement,  [1899]  1  Ch.  712,  where  a 
father's  right,  as  guardian  by  foreign  law  of  his  children  domiciled 
abroad,  to  custody  of  their  property  here  was  held  to  be  subject  to  his 
showing  that  he  would  apply  the  property  for  their  benefit ;  Didisheim 
V.  London  and  Westminster  Bank,  [1900]  2  Ch.  15,  where  the  curator  of  a 
domiciled  foreign  lunatic,  not  judicially  so  found,  was  held  entitled  to  funds 
here,  having  obtained  an  order  of  a  Belgian  Court  in  his  favour  (see  In 
re  De  Unden,  [1897]  1  Ch.  453);  Thierry  v.  Chalmers,  [1900]  1  Ch.  80, 
where  the  curator  of  a  domiciled  foreign  lunatic,  so  judicially  found, 
was  recognised  here  as  custodian  of  her  property ;  Neiv  York  Security 
and  Trust  Co.  v.  Keyser,  [1901]  1  Ch.  666,  where  the  committee  appointed 
by  a  foreign  Court,  of  the  estate  of  an  English  lunatic  resident  in  its 
jurisdiction,  was  held  not  entitled  as  of  right  to  property  of  lunatic 
here;  and  Selot's  Trusts,  [1902]  1  Ch.  488,  recognition  of  the  French 
status  of  prodigal  and  consequent  rights  of  his  conseil  judiciaire  refused 
with  regard  to  control  of  money  here. 

Lunacy. — The  domicil  of  a  lunatic  who  has  become  such  after 
attaining  his  majority  is  not  changed  by  a  change  in  that  of  the  person 
who  has  his  legal  custody.  It  remains  that  which  it  was  at  the 
commencement  of  his  lunacy.  In  Bempde  v.  Johnstone,  1796,  3  Ves.  198 ; 
30  E.  R  967,  Lord  Loughborough  doubted  whether  residence  in  a 
country  as  a  lunatic  might  not  be  added  to  previous  residence  in  the 
same  country  for  the  purpose  of  fixing  his  domicil  there  (see  Westlake, 
p.  325). 

Corpm^ations. — The  above  rules  of  domicil  can  hardly  be  applied  to 
corporations  except  by  somewhat  forcing  the  sense  of  the  animus 
manendi  and  residence.  "  The  domicil  of  a  corporation,"  says  Professor 
Dicey,  "is  a  fiction  suggested  by  the  fact  that  a  corporation  is,  on 
certain  points,  e.g.  the  jurisdiction  of  the  Courts,  subject  to  the  law  of  a 
particular  country.  A  man,  that  is  to  say,  in  some  respects,  is  subject 
to  the  law  of  England  because  he  has  in  fact  an  English  domicil;  a 
corporation  is  by  a  fiction  supposed  to  have  an  English  residence  or 
domicil  because  it  is  in  certain  respects  subject  to  the  law  of  England. 
Hence  a  corporation  may  very  well  be  considered  domiciled,  or  resident 
in  a  country  for  one  purpose  and  not  for  another,  and  hence,  too,  the 
great  uncertainty  as  to  the  facts  which  determine  the  domicil  or  resid- 
ence of  a  corporation.  In  each  case  the  particular  question  is  not  at 
bottom  whether  a  corporation  has  in  reality  a  permanent  residence  in  a 
particular  country,  but  whether  for  certain  purposes  {e.g.  submission  to 
the  jurisdiction  of  the  Courts,  or  liability  to  taxation)  a  corporation  is 
to  be  considered  as  resident  in  England  or  in  some  other  country."    (See 
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as  to  the  residence  of  a  corporation  under  the  Income  Tax  Act,  1853, 
s.  2,  Sched.  D ;  Cesena  Sulphur  Co.  y.  Nicholson,  1876,  1  Ex.  D.  428 ; 
Imperial  Continental  Gas  Association,  1877,  37  L.  T.  717 ;  London  Bank 
of  Mexico,  etc.  v.  Ap)thorpe,  [1891]  2  Q.  B.  (C.  A.)  378.) 

In  Jones  v.  The  Scottish  Accident  Insurance  Co.,  Ltd.  (1886, 17  Q.  B.  D. 
421),  the  latter,  whose  registered  office  was  in  Scotland,  and  whose 
secretary  resided  there,  but  which  also  had  agencies  and  a  chief  office 
within  the  jurisdiction  of  the  High  Court,  issued  a  policy  through  an 
agent  within  the  jurisdiction  to  whom  the  premiums  were  paid.  The 
company  having  refused  to  pay  a  claim  on  the  policy,  it  was  held  that 
it  was  not  domiciled  or  ordinarily  resident  witliin  the  jurisdiction,  and 
that  leave  to  issue  a  writ  for  service  out  of  the  jurisdiction  could  not  be 
granted.  The  case  turned  upon  Order  11,  r.  1,  under  which  service  out 
of  the  jurisdiction  of  a  writ  of  summons  may  be  allowed  whenever  any 
relief  is  sought  against  any  person  domiciled  or  ordinarily  resident 
within  the  jurisdiction,  or  when  the  action  is  founded  on  any  breach  or 
alleged  breach  within  the  jurisdiction  of  any  contract  wherever  made, 
which,  according  to  the  terms  thereof,  ought  to  be  performed  within  the 
jurisdiction  unless  the  defendant  is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland.  Mr.  Justice  Cave  was  of  opinion  that  the  language 
of  Order  11  does  not  expressly  apply  to  companies,  but  the  analogy  of 
the  practice  with  regard  to  individuals  was  against  the  present  appli- 
cation. In  the  case  of  a  man  residing  and  carrying  on  business  in 
Scotland,  but  having  branch  establishments  in  England,  it  was  clear  that 
leave  would  not  be  given  to  issue  a  writ  for  service  out  of  the  jurisdic- 
tion ;  it  would  be  absurd  to  say  he  was  ordinarily  resident  in  England 
because  he  had  a  branch  establishment  there,  and  a  plaintiff  in  such  a 
case  would  be  unable  to  bring  himself  within  subsec.  (c)of  Order  11,  r.  1. 
If  that  is  the  way  in  which  the  Courts  have  dealt  with  the  case  of  an 
individual,  why  should  they  not  deal  in  the  same  way  with  that  of  a 
company  ?  An  individual  carrying  on  business  in  Scotland  with  branches 
in  England  is  resident  at  the  place  where  he  carries  on  business ;  why 
should  we  adopt  a  different  rule  for  a  company  ?  Legislation  had  gone 
on  that  footing,  and  the  old  Companies  Act,  8  &  9  Vict.  c.  16,  s.  135, 
provides  that  service  shall  be  effected  at  the  principal  office  of  the  com- 
pany, or  at  one  of  the  principal  offices  if  there  be  more  than  one,  or 
personally  upon  the  secretary.  The  principal  office  is  there  regarded  as 
the  place  where  the  company  carries  on  its  business,  and  putting  together 
the  enactment  and  the  decisions,  it  followed  that,  in  the  case  of  a  com- 
pany, service  must  be  effected  either  at  its  principal  place  of  business  or 
upon  its  secretary,  and  that  neither  the  company  nor  its  secretary  could 
be  said  to  be  resident  in  England,  when  the  company's  principal  place  of 
business  is  in  Edinburgh  and  the  secretary  resides  there.  The  applica- 
tion was  therefore  refused.  [See  also  Logan  v.  Bank  of  Scotland,  [1906] 
1  K.  B.  141.]     See  further,  Service  out  of  the  Jurisdiction. 

The  English  Courts  claim  jurisdiction  to  inquire  into  the  lunacy  of 
a  domiciled  foreigner  temporarily  here,  though  possessing  real  property 
abroad,  and  having  no  property  within  this  jurisdiction  except  personal 
chattels  brought  with  her  (In  re  Burbidge,  [1902]  1  Ch.  426;  following 
In  re  Houstoun,  1826,  1  Kuss.  312 ;  In  re  Sotomayor,  1874,  L.  E.  9  Ch. 
677).  The  Court  of  Chancery  has  also,  in  an  action  brought  on  a  con- 
tract affecting  land  in  a  foreign  country,  where  some  of  tlie  defendants 
were  resident  in  England  and  others  abroad,  allowed  notice  of  the  writ 
to  be  served  out  of  the  jurisdiction  upon  a  defendant  corporation  having 
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no  place  of  business  here,  on  the  ground  that  it  was  a  proper  party  to 
the  action  and  it  had  jurisdiction  over  such  a  contract  {Duder  v.  Amster- 
damsch  Trustees  Kantoor,  [1902]  2  Ch.  132 ;  but  see  Black  Point  Syndicate 
V.  Eastern  Concessions,  1898,  15  T,  L.  E.  117,  where  the  Court  refused  to 
grant  an  injunction  as  regards  foreign  land,  though  the  parties  were  both 
domiciled  English  companies) ;  and  similarly  in  case  of  tort  committed 
out  of  the  jurisdiction  {The  Due  d'Aumalc,  [1903]  P.  18).  For  jurisdic- 
tion in  bankruptcy,  see  In  re  Drucker,  [1902]  2  K.  B.  210.  Notice  of  a 
writ  cannot  be  served  out  of  the  jurisdiction  on  a  person  living  abroad 
in  an  action  on  a  contract  not  by  its  terms  to  be  performed  within  the 
jurisdiction  {Anger  v.  Vas7iier,  1902,  18  T.  L.  li.  596 ;  and  see  Holland 
v.  Bennett,  [1902]  1  K.  B.  867).  Jurisdiction  may  be  given  to  a  foreign 
Court  by  contract  {Austrian  Lloyd  S.  S.  Co.  v.  Grcsham  Life  A.  S.,  [1903] 

1  K.  B.  249). 

Succession. — In  Loustalan  v.  Loiistalan  ;  In  re  Martin,  [1900]  P.  211,  a 
Frenchwoman  resident  in  England  made  a  will  in  French  form,  and  good 
by  French  law ;  set  up  business  in  England,  and  married  there,  according 
to  English  law  but  without  a  settlement,  a  Frenchman,  resident  in 
England,  in  order  to  avoid  the  consequences  of  a  criminal  offence  of 
which  he  had  been  found  guilty  in  his  absence,  and  for  which  his. 
liability  to  punishment  ceased  at  the  end  of  twenty  years.  They  carried 
on  business  together  till  two  years  after  the  time  of  prescription  ceased, 
when  he  returned  to  France,  the  wife  continuing  to  trade  here,  and 
dying  here  in  his  lifetime.  It  was  held  by  a  majority  of  the  Court  of 
Appeal  that  the  husband's  domicil  at  the  time  of  marriage  was  English, 
and  that  English  law  governed  their  mutual  rights,  and  that  her  will 
was  consequently  revoked  by  her  marriage,  Lindley,  ^I.K,  and  Jeune,  P., 
in  Court  below,  holding  that  the  wife's  domicil  at  her  death  was  French, 
and  that  the  will  was  not  revoked  by  her  subsequent  marriage. 

Where  parties  marry  under  a  matrimonial  regime,  the  law  of  which 
gives  them  mutually  certain  rights  over  the  property  acquired  during 
the  marriage,  although  there  is  no  marriage  settlement,  a  subsequent 
change  of  domicil  of  the  parties  will  not  aflect  those  rights,  as  the  law 
of  the  matrimonial  regime  is  impliedly  incorporated  into  the  contract  of 
marriage,  and  governs  the  succession  to  such  property  whether  real  or 
personal  {Be  Nicols  v.  Curlier,  [1900]  A.  C.  21 ;  [1898]  1  Ch.  403 ;  [1898] 

2  Ch.  60). 

Bona  vacantia  of  an  intestate  and  heirless  foreigner,  domiciled  and 
dying  abroad,  situate  in  England  fall  to  the  government  of  the  country 
where  they  are  situate,  and  not  to  that  of  the  deceased's  domicil,  the 
principle  mobilia  sequuntur  'personam,  only  applying  to  distribution,  and 
not  to  a  prerogative  right  of  the  Crown  {In  re  Banwtt's  Trusts,  [1902] 
1  Ch.  847).  A  domicil  may  be  acquired  liere  by  choice,  shown  by  the 
intention  to  reside  here  for  an  indefinite  time  {In  re  De  Almcda,  1902, 
18  T.  L.  R.  414;  but  see  Huntly  {Marchioness  of)  v.  Gaskell,  [1906]  A.  C.  56). 
A  disposition  of  personal  property,  if  good  by  the  law  of  the  country  of 
the  disponer's  domicil  where  it  is  made,  is  good  here  though  it  does  not 
comply  with  the  requirements  of  our  law  {Dulaney  v.  Merry,  [1901] 
1  K.  B.  536;  see  Cooke  v.  C.  A.  Vogelcr  &  Co.,  [1901]  A.  C.  102;  and 
A.  B.  &  Co.,  [1900]  1  Q.  B.  541);  but  a  disposition  of  a  debt,  good  by 
the  lex  situs,  will  prevail  over  a  disposition  good  by  the  lex  dornicilii  of 
the  debtor  {In  re  Maudslay,  Sons  &  Field,  1900,  16  T.  L.  R.  228). 

Wills. — The  law  of  the  domicil  of  the  testator  governs  the  construc- 
tion of  the  will  {In  re  Ferguson's  Trusts,  [1902]  1  Ch.  483).     Leaseholds 
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are  real  property  in  international  law,  and  a  will  dealing  with  English 
leaseholds  must  comply  with  English  law  {P6pin  v.  Bruyhre,  [1902]  1  Ch. 
24).  Where  personalty  is  left  by  will  to  follow  an  appointment  by  will 
on  being  executed  in  a  particular  way,  an  appointment  thereunder  is 
not  valid  unless  so  executed,  even  though  it  complies  with  the  require- 
ments of  the  lex  domicilii  of  the  appointor  {Barretto  v,  Yowig,  [1900] 
2  Ch.  337;  In  re  B'Uste's  Settlement  Trusts;  Poulter  y.  D'Este,  [1903] 
1  Ch.  898,  distinguishing  In  re  Price,  [1900]  1  Ch.  442  ;  and  cf.  In  re 
Young ;  Smith  v.  St.  John,  [1905]  2  Ch.  408).  See  International 
Law. 

There  is  one  statute  referring  to  domicil,  namely,  24  &  25  Vict. 
c.  121,  entitled  "An  Act  to  Amend  the  Law  in  Eelation  to  the  Wills 
and  Domicil  of  British  Subjects  dying  whilst  resident  abroad,  and  of 
Foreign  Subjects  whilst  resident  within  Her  Majesty's  Dominions."  By 
sec.  1  it  was  enacted  that  England  might  enter  into  special  conventions 
with  foreign  States,  and  that  all  British  subjects  dying  thereafter  in 
those  States  shall  not  be  deemed  under  any  circumstances  to  have 
acquired  a  domicil  in  such  country  unless  any  such  British  subjects 
shall  have  been  resident  in  such  country  for  one  year  immediately 
preceding  the  decease,  and  have  expressed  a  wish  in  due  form  and  in 
writing  to  become  domiciled  in  such  foreign  country.  The  same  pro- 
vision was  made  in  the  case  of  foreigners  dying  in  England.  No 
convention  has  as  yet  been  concluded  under  this  Act,  which  has  thus 
far  remained  a  dead  letter. 

[^Authorities. — Dicey,  Conflict  of  Lmvs,  London,  1896  ;  Dicey,  The 
Law  of  Domicil,  London,  1879 ;  Westlake,  Private  Inter.  Laiv,  4th  ed., 
London,  1905 ;  Nelson,  Selected  Cases  Private  Inter.  Law,  London,  1889 ; 
Phillimore,  Inter.  Law,  vol.  iv.,  London  ;  Eound,  English  Law  of  Domicil, 
London,  1861  ;  Phillimore,  Laio  of  Domicil,  London,  1847 ;  Moore's 
Digest  of  the  Inter.  Law  of  the  United  States,  Washington,  1906,  vol,  iii. 
s.  487.] 
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